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Georgia®™ in general, and Clauses 2(a), (b), (c), and (d) of the Indian Penal Code
(Amendment) Bill passed in 1978 by the Rajya Sabha. in particular.

Aggravating circumstances

(a) If the murder has been committed after previous planning and involves
extreme brutality; or

(b) If the murder involves exceptional depravity; or
(c) If the murder is of a member of any of the armed forces of the Union or of a
member of any police force or of any public servant and was committed -
©  While such member or public servant was on duty; or
o in consequence of anything done or attempted to be done by such
member or public servant in the lawful discharge of his duty as such
member or public servant whether at the time of murder he was such
member or public servant, as the case may be, or had ceased to be such
member or public servant; or
(d) if the murder is of a person who had acted in the lawful discharge of his duty
under Section 43 of the CrPC, 1973, or who had rendered assistance to a
Magistrate or a police officer demanding his aid or requiring his assistance
under Section 37 and Section 129 of the said Code.

Mitigating factors

(1) That the offence was committed under the influence of extreme mental or
emotional disturbance.

(2) The age of the accused. It the accused is young or old, he shall not be
sentenced to death.

(3) The probability that the accused would not commit criminal acts of violence
as would constitute a continuing threat to society.

(4) The probability that the accused can be reformed and rehabilitated.

(5) That in the facts and circumstances of the case the accused believed that he
was morally justified in committing the offence.

(6) That the accused acted under the duress or domination of another person.

(7) That the condition of the accused showed that he was mentally defective and

that the said defect unpaired his capacity to appreciate the criminality of his
conduct.

Laying down certain broad illustrative guidelines for the exercise of judicial
discretion in cases relating to death penalty the Court sounded a word of caution that
these guidelines are not exhaustive. The Court said that, “there are numerous other
circumstances justifying the passing of the lighter sentence; as there are
countervailing circumstances of aggravation. We cannot obviously feed into a

judicial computer all such situations since they are astrological imponderables in an
imperfect and undulating society.”

%% 408 U.S. 238 (1972)
4 Supra note 1, para 206
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What amounts to Rarest of Rare Case

i iven a broad and clear guideline under Section 354(3)"” of ti_1§
E}:;CP av:};?(r:rll'le?st ?;13 segrve the purpose of lode..star to the coulrt.m éhe{ ;zer;:eti?egi i;ltb
sentencing discretion. Parliament has adwsed'ly. not resmctc;bl n(:) > sentencd t%)
discretion further, as, in its leEisiative JUdg]Eer:t;S il; cL:; r:g;th::n |:‘;cl)1sdsi1ngeACt desirable i
i 1d not but be aware tha ,
ggaiﬁ. Ejrﬂ:ﬁ!;?l?scg;en imposed by courts on an extremely small lggen;ﬁgfal?f
persons convicted of murder a fact wh_ich demonstrates the};thcourttsCimumgS neral n{
exercised their discretion in inflicting this extreme penalty \}:’It dgrefu_ circum, gf cion,
caton and estin. Cognizantofthe P OPEEECTE S L't o e o
A P st panish :n oravest cases of murder, to the judicial
imposition of this gravest punishment In gra S O e, e erience and
discretion of the courts which are rr_lanned l?y person: reason, EXpenense 4
ing i i e of this sentencing discretion cannot be sal
:tarl;‘é]rli%\t:':ﬁ::e?l[:c{‘easlslg)tnguhﬁigfﬁi exercised judicially .in accordance \I:Jrlthbwelcli
rce’cognised principles crystallized by jud!cial decvs1ons,dQ1reScézﬂoilggi(§)% ‘ roa
contours of legistative policy towards the signposts enacted in .

In Panchhi v. State of U.P., it has been observed that the brutality c?f.the $$r}:g
in v the e vas perpetsted 1 100 e BN ) S cose
the case is one of the "rarest of rare ¢ases , @5 1 case and

i stinguishing factors should really |
th?t' catine mol:'rd;,;gt::\rflagtiﬁegr Sé;:xg’ glll?’rg:ll‘ldi%l‘; theg .murder. The intensity of
E:glegrztgf which prevailed, and the escalation of simmering thoughts lth(: a tthlrSt fo;
revenge or retaliation were held te be also a relevant factor. As }o “;hac acsae eagrfcrlyno
particular case would fall depends, invariably on varying facts g e;;\e h case ana e
absolute rule for invariable application or yardsticks as a ready

formulated.”

j ' - Supreme Court held that

f Suraj Bhan v. State of Rajasthan”, the

the égutrt:.‘emclia:f rESpol::tho the cry of society and to sqttle what would beha d;terrent
ishment for what was an apparently abominable crime. In Om Prakash v. tatde' of

];{um ana,®®, K.T. Thomas, J. deliberated on the apparent tension between respon iag

toa?éry c’)f ,thf; éociety" and meeting the Bachan Singh dlctut? tﬁ: t\;ﬂai?ctl;:agt thee

"mitigati vating circumstances”. The Court was of ¢

sg::::rgz?:gg ggjrta%sgmboundg by Bachan Singh and not in specific terms fo the

incoherent and fluid responses of society.

&0 Supra note 24 65

o te 55 at para ‘

e 5"};?;;;;; Narsh:‘ghai Rajpara v. State of Gujarat (2002) 9 SCC 168,
63 (1996) SCC (Criminat) 1314

& (1999)3 SCC 19
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in Machhi Singh v. State of Punjab®™, while dealing with the (question as to what
are the rarest of rare cases the Supreme Court laid down the following considerations
for determining whether a case falls under the category of rarest or rare cases or not:

Manner of Commissign of Murder

When the murder is committed in an extremely brutal, grotesque, diabolical,
revolting, or dastardly manner so as to arouse intense and extreme indignation of the
community.

Motive for Commission of Murder

When the murder is committed for a motive which evince total depravity and
meanness. For example a hired assassin committing murder for the sake of money or
reward or a cold blooded murder committed with a deliberate design in order to
inherit property or to gain control over property of a ward or a person under the
control of the murderer or vis-a-vis whom the murderer is in a dominating position or
in a position of trust or murders committed in the course for betrayal of the
motherland.

Anti Social or Socially Abhorrent Nature of the Crime

For example murdering members of Scheduled Caste or minority community or
cases of bride burning and dowry deaths.

Magnitude of Crime

When the crime is enormous in proportion. For instance when multiple murders say
of all or almost all the members of a family or a large number of persons of a
particular caste, community, or locality, are committed.

Personality of Victim of Murder

When the victim of murder is an innocent child who could not have or has not
provided even an excuse, much less a provocation, for murder; or a helpless woman
or a person rendered helpless by old age or infirmity; or when the victim is a person
vis-a vis whom the murderer is in a position of domination or trust; or when the
victim is a public figure generally loved and respected by the community for the
services rendered by him and the murder is committed for political or similar reasons
other than personal reasons.

Thus in the light of Bachan Singh case and Machhi Singh case the following
emerges as the test for determining rarest of rare case-

o Life imprisonment is the rule and death sentence is an exception. Death
sentence must be imposed only when life imprisonment appears to be an
altogether inadequate punishment having regard to the relevant
circumstances of the crime.

& AIR 1983 SC 957
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o The extreme penalty of death need not be inflicted except in gravest cases of

extreme culpability and in determining the same the circumstances of the
criminal should be considered along with the circumstances of the crime.

o A balance sheet of aggravating and mitigating circumstances has to be drawn
up and in doing so the mitigating circumstances have to be accorded full
weight age and a just balance has to be struck between the aggravating and
the mitigating circumstances before the option is exercised

In Shankar v. State of Tamil Nadu,” the Supreme Court observed,

“The choice as to which of the two punishments provided for murder is the
proper one in a given case will depend upon the particular circumstances of
the case and the Court has to exercise its discretion judicially and on a well
recognized principles after balancing all the mitigating and aggravating
circumstances of the crime. The Court also should see whether there is
something uncommon about the crime which renders sentence of
imprisonment of life inadequate and calls for death sentence. The nature of
the crime and the circumstances of the offender should be so revealing that
the criminal is a menace to the society and the sentence of imprisonment of
life would be inadequate. The sentence of death should be reserved for the
rarest of rare cases alter a due consideration of both mitigating and
aggravating circumstances. What circumstances bring a particular case
under the category of rarest of rare cases vary from case to case depenc?mg
upon the nature of the crime, weapons used and the manner in which it is
perpetrated ete.”’

If the circumstances of the crime are such that there is no altemnative but to
impose death sentence even after according maximum weight-age to the mitigating
circumstances the court should proceed to do so. The court's failure to impose capital
punishment for heinous crimes falling in the rarest of rare category woulc} amount to
repeal of death penalty by the judiciary. In our country only the legislature can
abolish death penalty and not the courts.

Delay in Execution of Death Penalty

The procedure prescribed by law, which deprives a person of his life and liberty must
be just, fair and reasonable and such procedure mandates humane condltl_ons of
detention preventive or punitive. While deciding upon appegls relating to
confirmation of death penalty courts needs to acknowledgfz thgt it is not Shylock's
pound of flesh that we seek, nor a chilling of the humap spirit. It is justice to the killer
too and not justice untempered by mercy that we dispense. Of course, we cannot
refuse to pass the sentence of death where the circumstances cry for it. But, the
question is whether in a case where after the sentence of deat'h is given, the accused
person is made to undergo inhuman and degrading punishment or where the
execution of the sentence is endlessly delayed and the accused is made to suffer the

% (1994) 4 SCC 478
7 1d. at para 50
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most excruciating agony and anguish, is it not open to a court of appeal or a court
exercising writ jurisdiction, in an appropriate proceeding, o take note of the
circumstance when it is brought to its notice and give relief where necessary.’

In Smt. Triveniben v. State of th'arar."" the Supreme Court held, “Undue long
delay in execution of the sentence of death will entitle the condemned person to
approach this Court under Article 32 but this Court will only examine the nature of
delay caused and circumstances that ensued after sentence was finally confirmed by
the judicial process and will have no jurisdiction to re-open the conclusions reached
by the court while finally maintaining the sentence of death. This Court, however,
may consider the question of inordinate delay in the light of all circumstances of the
case to decide whether the execution of sentence should be carried out or should be
altered into imprisonment for life.” No fixed period of delay could be held to make
the sentence of death in executable and to this extent the decision in Vatheeswaran
case™ cannot be said to lay down the correct law and therefore to that extent stands
overruled.

Keeping a convict in suspense while his mercy petition is under consideration by
the President for many years is certainly an agony for him/her. It creates adverse
physical conditions and psychological stresses on the convict under sentence of
death. Indisputably, this Court, while considering the rejection of the clemency
petition by the President, under Article 32 read with Article 21 of the Constitution,
cannot excuse the ag}onizing delay caused to the convict only on the basis of the
gravity of the crime. ! The only aspect the courts have o satisfy is that the delay
must be unreasonable and unexplained or inordinate at the hands of the executive. It
s clear that after the completion of the judicial process, if the convict files a mercy
petition to the Governor/President, it is incumbent on the authorities to dispose of the
same expeditiously. Though no time limit can be fixed for the Governor and the
President, it is the duty of the executive to expedite the matter at every stage, viz.,
calling for the records, orders and documents filed in the court, preparation of the
note for approval of the Minister concerned, and the ultimate decision of the
constitutional authorities. Accordingly, if there is undue, unexplained and inordinate
detay in execution due to pendency of mercy petitions or the executive as well as the
constitutional authorities have failed to take note offconsider the relevant aspects, this

8 TV Vatheeswaran v. State of Tamil Nadu AIR1983 SSC 361: 1983 SCR (2) 348: 1983 Cri
L1481 (SC)

¢ (1988) 4 SCC 574

7 Sypra no. 68; In this case the accused had already spent 10 years in prison, two as an
under-trial and eight years after conviction, in solitary confinement. The Court observed
“The de-humanising factor of profonged delay in the exccution of a sentence of death has
the constitutional implication of depriving a person of his life in an unjust, unfair and
unreasonable way so as to offend the constitutional guarantee that no person shall be
deprived of his life or personal liberty except according to procedure established by law.
Making all reasonable allowance for the time necessary for appeal and consideration of
reprieve, a delay exceeding two years in the execution of a sentence of death should be
considered sufficient to entitle the person under sentence of death to invoke Art. 2] and
demand the quashing of the sentence of death,

" Shatrughan Chuahan and Anr. v. UOI, 2014(1) Law Herald (SC) 303 at para 39

Decoding the huellectual Lidestar of " Rarest of Rure Cases " Dicrum 217

Court is well within its powers under Articte 32 to hear the grievance of the convict
and commute the death sentence into life imprisonment on this ground alone
however, only after satisfying that the delay was not caused at the instance of the;
accused himself™” In the last week of January, 2015 the Allahabad High Court’

commuted the death sentence awarded to Nithari killer Surinder Koli (who was
charge sheeted by the CBI in 16 Nithari killings) in a case that was decided in
Ghaziabad in February 2009. Peoples Union for Democratic Rights (PQDR). had
filed a PIL, seeking commuiation of Koli’s death sentence on grounds of inordinate
delay (3 years and 3 months in solitary conﬁnemep'f) by the UP Governor as well as
the President’s office in disposing of his mercy petition.

Conclusion

It is trite that death sentence can be inflicted only in a case which comes within the
category of the rarest of rare cases but there is no hard—'and-fast rule and pararmeter to
decide this vexed issue. Crimes are committed in SO different and distinct
circumstances that it i impossible to lay down comprehensive gmde!mes to decide
the issue that what constitutes rarest of rare ¢ases. The crime being brutal an_d
heinous itself does not tum the scale towards the death sentence. When the crime 18
committed in an extremely brutal, grotesque, diabolical, revolting or dastardly
manner so as to arouse intense and extreme indignation of the community and when
collective conscience of the community is petrified, one has to lean towards the death
sentence. But this is not the end. If these factors ar¢ present, the court _has to see as 1o
whether the accused is a menace to the society and would continue to be so,
threatening its peaceful and harmonious coexistence. The court has to further enquire
and believe that the accused condemned cannot be reformed or _rehablhtated and
shall continue with the criminal acts. In this way a balance sheet 15 t0 be ;_Jr.epaa_'ed
while considering the imposition of penalty of death of aggravating and mitigating
circumstances and a just balance is to be struck. So long the dea?h sentence 1S
provided in the statute and when collective conscience of the community 1S petrified,
it is expected that the holders of judicial power do not stammer dehors _thelr personal
opinion and inflict death penalty. These are the broad guidetines which this Court

had laid down for imposition of the death penalty.”

In Aloke Nath Dutt and ors. v. State of West Bemg.czl,TS th_e Supreme COUI:E after
examining various judgments over the past two decades in which the issues of “rarest
of rare” fell for consideration, admitted the failure on the part of the Court to evolve a
uniform sentencing policy in capital punishment Cases and cor]clude as to what
amounted to “rarest of rare.” Sentencing procedure deserves an articulate z_md judicial
administration. In this regard, all courts aré equally r_equn&ble. Sentencing process
should be so complied with, that enough information is generated to objectively

-

72 14 at paras. 41 & 42 ' . _
” “Alalalr':abad High Court commutes Nithari serial killer Surinder Koli's death sentence to life

i indi i i 40 Lillings-surinder-koli-allahabad-
term” available at http://mdlatoday.mtoday.m/storyfmthan killings-surtn
high—coun-death-sentence/ 1/415779.html last accessed on 15th Feb, 2015 at 10 pm

™ pohd Mannan @ Abdul Mannan v. State of Bihar, (2011) 5 SCC 317 paras 23 and 24

75 9006 (13) SCALE 467

"T‘
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inform the §election of penalty. The selection of penalty must not require a judge to
reflect on his/her personal perception of crime.™ To reduce subjectivity involved in
cgpltal cases, the imprecision of the identification of aggravating and mitigating
circumstances has to be minimized. It is to be noted that the mandate of equality
clause applies to the sentencing process rather than the outcome. The comparative
review must be und'ertakf_:n not to'channel the sentencing discretion availabie to the
cé]orléxl-jt; sgiest_% bring in consistency in identification of various relevant

' Bachan Sin:gh laid down the principle of the “rarest of rare cases.” Machhi
Singh, for practical application crystallised the principle into five definite categories
of cases of murder and in doing so also considerably enlarged the scope for imposing
death penalty. But the unfortunate reality is that in later decisions neither the “rarest
of rare cases” principle nor the Machhi Singh categories were followed uniformly
and consistently.

In July 2014, the Supreme Court stayed till further orders the execution of death
penaJTtéy of two of the four convicts in the December 16, 2012 gang rape-and-murder
case.” The Delhi high court” had on March 1 i icti

3, 2014 upheld their conviction and

:g'lward of dea}h penalty by terming the offence as "extremely fiendish" and
unparalleiefl in the history of criminal jurisprudence" and said the "exemplary
puryshment was the need of the hour. On Dec 10, 2014 the Supreme Court issued
notices to (;BI and Maharashtra Government on a review petition by 1993 Mumbai
blasts convict Yakub Abdul Razak Memon. The Court also extended the stay on the
execution of Memon’s death sentence till the next date of hearing. Thus, recent
judicial 'trenc_is indicate a shift towards rendering death penalty otiose. Our Country
has retained it for the last 155 years, still gruesome, barbaric murders continue to take

place, making the deterrent factor behind death penalty redundant. Now is the time to - |

rethink the utility behind death penalty and if it serves n :
effaced from our statutes. es no purpose, then it needs to be

" Supranote 15
77
7 Id. at para 35
19 Popularly known as Nirbhaya Gang rape case.
State v. Ram Singh and others, Delhi HC, Death Sentence reference no.6/2013

Debate on Commercial Surrogacy and Art Bill, 2014:
Case of Misplaced Priorities

Dr Sunanda Bharti®

Introduction

Surrogacy in India is a flourishing industry. It is alleged that emotionally and
financially weak females are compelled for lack of choice to opt for surrogate
motherhood. This is viewed as something profane, taking materialism to a new low.
Such notions and more compelled Ministry of Health and Family Welfare, GOI, take
a “policy decision” not to support commercial surrogacy in India.' It is questionable
how banning commissioning parents from paying for surrogacy would infuse or
retain morality into the act of commissioning surrogacy. This small note aims to
question the stand of the Government and also highlight that the required and more
important aspects of the ART Bilt 2014 have been ignored-thanks to the unnecessary
limelight given to ‘commercial” aspect of the activity.

The circular indicates that the Assisted Reproductive Technology Bill 2014
(ART Bill 2014) is under consideration and that it is only till it is enacted that certain
provisions already contained in another circular by the MHA? are to apply to ART
Clinics across India.

1t is hoped that before the final reading of the Bill, the lacunae highlighted in the
present paper are removed

No to Surrogacy Visa to Foreign Nationals
One of the pertinent guideline was that (only relevant portion paraphrased)

(iiiYa) No surrogacy visa t0 be issued by Indian missions to foreign
nationals, including Overseas Citizens of India (OCI) cardholders

If action has already been initiated by ART Clinics prior to the circular in
question, then that process has been allowed completion to avoid medical
complications, subject 10 a final decision on case to case basis by State Health

Authorities.

* & 'Assistant Professor, Law Centre-1, Faculty of Law, University of Delhi
! Circutar No V.25011/119/2015-HR, Ministry of Health and Family Welfare, Government

of India.
2 Circular No 25022/74/20011-F.1(Vol 1) dated 3.11.2015.
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T . . .
o n::clij;dg; t?g;phami ax}d przmo#on of only atltruistic surrogacy by closing the
mr is utopic and offers no guarantee that the d i
. eal wou
within the confines of altruism and that no money would change hands 1 remain

Need to Secure the Surrogate Child

There is a need to spin the legislati
! : ed 10 egislative focus on the surro ild i
attermnpting to discipline morality through State action. gate child insicad of

N altsspzlrlfiesﬁ?iig}ato ;‘hfhs"gmgi:; fOBtl],lS, post attaining viability should be treated
ird party neg igence —and the Surrogate Mothe
Svohn;pigr;;aeted by the offender+insurer. It :lS a strange paradox that gthe surroga':e (cshl:fg
: eplcentre_of the_enttre ART Bill, 2014 has not been protected and secured
against the most basic negligent acts during the pre-birth stages. w

deatghozglt; legal personality for human beings begins at birth and extinguishes at

IndiananLawsc-)u&E Eiegurllt:géi)é, as at lgeneraL rule, the foetus is denied personality under
; W > exceptions where limited personality i i

unborn, on contingent basis, particularly where the unlfc?m stan(g tlcf ga;it;lguted to the

The ART Bill, 2014 under section 60(1
/ , . : 1)c) states that ‘If ab iti
d:;ectedhln the child/children during the gestation period, then thi ggﬁggsl?cfn?r:e
Sn derég ?n sgﬂ:;:%re tthal: the dgftgcted/disabled child/children are appropriately insureg
sation to be used for the development and growth of the chi i
gy ’fhe next in the 'famlly, in case of accidental death o’rgr the commiscsigr]:lilrclwhelalr(::mg
uring delivery or in the process of delivery of the surrogate child.’ B P

situalt-ilg?lcc,ftge tck:rcums ce of insuring the unborn is considered and so is the

extiﬂguishoecl and the g nothes 5. mother under section 60(29)4 But, the foetus is
e mother survi

what is to be done. ives, the present law does not spell out at all on

Insurance Cover for Unborn Surrogate Foetus

U . .
Ioggffc;u;;zr&;nasnu‘;a&ce law, no ﬁr}anc:la! compensation is awarded solely for the
e accompanying grief. However, there is nothing to stop the

legal system from devisin jate i
Trom g an appropriate Insurai
reached the viability milestone. P noe scheme where the foetus has

In such cases, insurance against medical i

_ 1 : negligence and against i

3;0;(11123 should exist covering the unborn surrogate. Upon the gaeath (I:c;)stf il;f,ﬁﬁ
nborn in the womb or stillbirth due to third party negligence, compensation

3
Eg. Transfer of Property Act 1882, Section 13 provides for transfer of property for benefit |

of unborn person--this fiction has exi ince times i i i
it n has existed since times immemorial and is well entrenched in
.tSifIc;:g: ::Oéggl)arg:’c:: g); drga;li; c:{“ ss;;;r;gatfi rsother after the conception is established and
. ' i and disorders resulting because of pre
gﬁ,ioropr;fzte compensation should be given to the family of surrogate in a‘t’jdi%ir(l:amt:y, ?1"
ount fixed at the time of agreement for her services as surrcgate. o e
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should be paid by the offender and the insurer to the surrogate mother—liability is
proposed to be joint and several. This will ensure that the suffering of the surrogate
mother are adequately compensated. Otherwise there is no respite available to the
surrogate in case she loses the child-the subject of her bargain with the

Commissioning Parents (CPs).

It is submitted that:

1) public sector insurance companies be directed to float an insurance policy for

the unborn covering third party negligence;
2) the Commissioning Parents (CPs) be put un
unborn against third party negligence;
3) the SM be made the heneficiary/nominee in case of death of unborn post
viability;
4) commensurate monetary celief is ensured through insurance for the efforts
and services of the surrogate mother for agreeing to carry the child in cases
of death of surrogate foetus post viability due to third party negligence

The proposal is along the lines of the Motor Vehicles Act, 1988 (MVA) insofar
as the liability to pay compensation is concemed, under Section 140. The section
states that ‘where death of a person results from an accident arising out of the use of
a motor vehicle, the owner as well as the insurer of the vehicle are jointly and

severally liable to pay compensation in respect of the death of that person.’

der legal obligation 10 insure the

Other Points of Focus
In addition to the unbom surrogate, following proposals are submitted that would
transform the ART Bill, 2014 into a meaningful Act.

What if multiple pregnancies detected at later stages of pregnancy
Section 49 of the present Bill states that in the event of multiple pregnancies,
reduction may be carried out after proper counselling.

The Bill is sitent on what should be done if due to human error etc multiplicity of
pregnancy is detected in the later stages, particularly when the upper cap of 20 weeks
mandated by the MTPA, 1971 is also over. Whether the CPs would be compelled to
take care of the extra unwanted child, or whether the state would volunteer for taking
care of the same needs to be discussed and ironed out in the Bill.

What is the legal standing of Traditional Surrogacy under the Bill?

The Bill speaks of only gestational surrogacy and is totally silent about traditional
surrogacy where the egg of the surrogate mother is fused with a donated sperm.
What exactly would be the status of such surrogacy arrangements-their legality or
otherwise needs to be specified by the Bill.

o If child, so conceived through surrogacy is to be delivered upon one month to
the CPs, lack of breast feeding would adversely impact the SM and the child.
Detailed medical implications must be studied and remedies incorporated

into law.

foetal
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0 Section 6(_)(2] Xc)X(i) of the Bill states that if the CPs fail to take the delivery
of the child within one month of the birth, then local guardian shall be
obl[ge_d to take delivery of the child and he too is free to hand him over to an
:gtc:lptéon agency. In regard to this provision, the following issues need to be

ed:

o Irrespectgve of whether commercial surrogacy finally is allowed or not in the
Act and lrresp?c-tive of whether foreign players are permitted, what happens
to the [ofty sh:sl_tu kalyaan promises and policies of the government that are
aimed at promoting breast feeding? The health implications on both the child
and the SM due to premature abandoning of the child in favour of the other
party must be carefullyistudied and adverse effects minimised.

o Ifthe CPs refuse tq take delivery of the child due to any reason, is this breach
of contract?' The Bill should specify. Also, the penalties suggested in the Bill
are grossly inadequate to cover the nature of moral crime the CPs commit in
this case. .(Note-sectiqn. 69 of the Bill simply states that the punishment for
fﬂfﬁ:ﬁgﬁ% the provisions of this Act may extend to five years or fine of 10

© If the surrogate decides to abort, in contravention of the ART Bill, she may
be covered under the MTP for illegal termination. This may also be breach of
swrrogacy contract but the act of only one party has been criminalised; the
CPs should deserve a stricter punishment for abundoning the child-
commensurate with the sufferings of the surrogate child which came into
being only because of the CPs will and requirements.

As _Wrongful birtl_1, in the Western scenario, such an act and related omission to
take delivery of the child warrantees graver punishment.

Conclusion

In conclusion, [ would like to assert that instead of payi i

, ) paying attention to aspects that
can never be fully regulated like ensuring altruism into SUrrogacy anangerg:nts, the
legislative focus should be on issues that merit attention and decisive tackling.

Corporate Social Responsibility
Dr Rajni Abbi

We need business to understand its social responsibility that the main task
and objective for a business is not to generate extra income and to become
rich and transfer the money -abroad, but to look and evaluate what a
businessman has done for the country. for the people, on whose account he
or she has become so rich.

—-Viadimir Putin

What is Corporate Social Responsibility?

There is no singular definition of Corporate Social Responsibility, it is simply the
impact of the business on the society, and it simply works on the principle of quid
pro quo, since the enterprises take raw materials, human resources from the society
they ought to give it back to the society. There have been various amendments in the

provisions of Corporate Social Responsibility

Applicability of the CSR in India
The concept of CSR has been defined under Clause 135 of the Companies Act, 1956
provides the threshold limit for applicability of the CSR to a Company i.e.

o net worth of the company to be Rs. 500 crore or more;
o turnover of the company to be Rs. 1000 crore or more;
o net profit of the company to be Rs 5 crore or more.

Further as per the CSR Rules, the provisions of CSR are not only applicable to
Indian companies, but also applicable to branch and project offices of a foreign

company in India.

Activities under Corporate Social Responsibility
There is a plethora of activities enlisted in law that can be undertaken such as’

(a) Promotion of education, gender equality

-. (b) Combating deadly diseases like HIV/AIDS, Malaria, Dengue and other -

diseases
(¢) Elimination of Child Mortality, poverty and improving maternal health

b Associaté Professor, Faculty of Law, University of Delhi; &Former Mayor NDMC.
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(d) Conservation of Natural Resources and maintaining ecological balance
(e) Providing vocational training for capability building among the poor

Key Issues and Challenges in the Implementation of CSR in India

Do you think that CSR can work in India? There are various aspects and point of
views to this question, Firstly, there is non availabity of Non-governmental
organizations in rural areas, that have a structured approach of working wherein the
benefits of a particular programme actually reach the consumer.

Secondly, there is limited or no knowledge in local communities and government
bodies as no serious efforts have been undertaken to spread awareness about CSR
initiatives hence the problem has never reached the grassroots level.

Thirdly, it is very difficult for the companies and stakeholders to look beyond top
line numbers and the benefits extended to them, since there are no statutory
guidelines in place.

Global trends in Corporate Social Responsibility

CSR is becoming an integral part of the core strategic thinking of various
organizations, to that extent that the success of a country is measured by the quality
of the CSR initiatives taken by the enterprises of the country, but how can this be
done still remains the question:

1. Besides the various activities laid down by Section 135 in the Companies Act
, one of the most crucial factor is public welfare which can be done by
focusing on infrastructure, public health, sanitation and education, this can
done when organizations work collectively with the municipal and
government bodies by providing the much needed funding, this aspect still
remains untouched in most developing nations.

2. Peer to peer fundraiser: The concept of peer to peer fundraiser and individual
fundraiser is raising a lot of popularity in countries like US, Japan etc. This
gives the donors the extra motivation which is required to go the extra mile,
and globally an average fund raiser raises about $500 from the peers.

3. Looking beyond borders: In the 2013 Global Impact study, 60% of
companies reported foreign charitable donations. The trend to expand
employee engagement programs from the home country to overseas locations
isn’t new. Hence even if your company does not have its concern abroad yet
it can raise awareness in for a cause in countries beyond its homeland. This
trend is gaining popularity not only in Asia but countries worldwide.

CSR Initiatives in India

Companies doing CSR are showing a strong character along with building a brand
value, According to the Economic Times “Multiple research studies indicate that
consumers trust brands that do CSR more than brands that don't. Building and
retaining trust is one of the foremost aspects of branding for a brand is nothing if it
cannot be trusted. CSR influences perceptions and makes consumers feel good about
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the brand and good branding too is about making consumers feel good about the
brand.”

o Mahindra's CSR initiatives include building schools, supporting education
programs for children of all ages, providing medical facilities - whatever it
takes for people to rise. They do not believe in advertising about their CSR
initiatives to a great extent.

o Dabur’s CSR initiatives are driven through Sustainable Development Society
or SUNDESH It aims to reach out to the weaker and more vulnerable
sections - such as women and children, illiterate and unemployed — of the
society.

o Tata Chemicalsspends approximately Rs 12 cr on CSR every year & wildlife
conservation tops priority.

o Horlicks' 'AhaarAbhiyaan' is a good example of CSR being a logical
extension of the brand. The brand is about nutrition and their CSR is about
fighting malnutrition. Lifebuoy's CSR is around preventing infections
through appropriate hand hygiene.

Concluding Remarks

Hence, Corporate Social Regsponsibility is an oxymoron yet necessary for our future.
In 1970, the economist and Nobel laureate Milton Friedman published an article
in The New York Times Magazine titled, “The Social Responsibility of Business s to
Increase lts Profits.” In the article, he referred to corporate social responsibility
(CSR) programs as “hypocritical window-dressing,” and said that businesspeople
inclined toward such programs “reveal a suicidal impulse. Times have changed even
big leaders like Narender Modi have been formulating CSR initiatives such as Swach
Bharat Abhiyan, but are they really successful still remains the question.

According to data released this month by Net Impact, the non profit that aims to help
businesses promote sustainability, 65% of MBAs surveyed say they want to make a
social or environmental difference through their jobs. Though the global markets are
facing a huge turmoil after the crisis in China, with shrinking top line the old
fashioned concept of Corporate Social Responsibility still remains a priority, even
the consumers feel that CSR initiatives are very important for the growth of business
enterprises. The crisis of 2008 has taught us that the share price is only 2 measure of
the short term success; however CSR is an indicator of the long run sustainability.

e
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International Experience of the Copyrights Protection in the Internet

European directives, international treaties, including the WIPO, Jaw and practice of
foreign countries made great influence on the change of national Jegislation in the
field of the copyrights protection and the prevention of the copyrights violation.

The Internet in cause of its interim characteristics makes the process of
intellectual property use remote. Variety range of people involved in the creation and
use of intellectual property in the Internet. That is why cross-border violation of the
copy rights is the first problem of the world internet community.

S.P Grishaev in his article, “The intellectual property” considered that the
protection of the copyrights in the internet can be considered from the three different

ways:

1. the protection of the copyrights in the Internet is impossible that is
why it is not necessary to protect it;

5 it is impossible to protect copyrights in the internet by the traditional
methods. It is necessary 1o create a fundamentally new legal tools for
the solution of this problem; ’

3. the protection of the copyrights by traditional methods is necessary
and possible, by making appropriate amendments to existing

legislation .

In the opinion of E.A. Morgunova, worldwide the society has chosen a third way
of the protection of the copyrights in the internet. At the same time the issues related
to the independent internationel legal regulation of protection of copyrights and
related rights in the World Wide Web are actively discussed, and some international
wreaties are positioned as online contracts, despite the fact that they do not use the

Internet terminology’.

But, fundamentally the intemational treaties regulate the protection of copyright
and related rights, and extend their action to the relations of the authors to the online

environment.

Basis of copyright protection of literary and artistic works was made in the Berne
Convention for the Protection of Literary and Artistic Works signed in 1886°, which
was the first multilateral convention goveming relations in the field of the copyright
protection. But this convention has no any provisions related to the copyrights
protection in the internet. And at the same time this convention established the
principle of national treatment, which is reduced to the responsibility of Member

s

1 g.p. Grishaev, Intellectual properiy- AN information system "Guarant".

¢ g .A. Morgunova, Monography: Intellectual Property Law: Current Issues. Infra-M. 2014.
p.58

3 Berne Convention for the Protection of Literary and Artistic Works of September 9, 1886,
completed at Paris on May 4, 1896, revised at Berlin on November 13, 1908, completed at '
BERNE on March 20, 1914, revised at Rome on June 2, 1928, at Brussels on June 26,
1948, at Stockholm on July 14, 1967, and at Paris on July 24, 1971, and amended on

September 28, 1979. URL: http://www.wipo.int/




228 Defin Lew Review

S . .
tates to grant foreign authors the same rights as to the national authors. A number of

B

The approaches to the i i
protection of copyrights changed with the entry into fi
] . : ntry into forc
;):t Li;c]allgliz:ftalrsgl Copy}'lghcl Convention dated 1952*. The adoption of thier{/lulti[atoerrL:';
al Copyright Convention. was primaril inabili
‘ ) ‘ . y due to the inability of 1
%?ltén;r;}ii ;ﬁ] g;(t)_vldedaéngh level of protection conferred by the Berne C}Onvenlzi?ny
ioned Convention also does not directly regul otecti :
. te the protect f
copyright on the Intemet due to the abse ’ elation : of it
i _ nce of web relations at the ti i
adoption. However, the Universal Copyri i o o
) i \ \ opyright Convention contains general rules of
actions, which can be used with regard 1o copyright protection in the I%lternet. o

e Iitq}))cl;:z:nt ]}itr}l]le the RL1§sian Federation is a party to both of these conventions for
of the protection of the copyrights of the reside i

. : ( . nts of Russia and of

foreign nationals, including for remote use of the intellectual property. o the

In 1996 in Geneva, international
. int agreement  WIPO Performanc
iﬁ?g%:?ﬁ;;:ﬂty h?S beer_1 ISIgnedd by the WIPO members’. They are aierfleciL na(i
es of copyright and related rights in the digital envir
often referred to as the Internet treaties. Basi e oot and e
. Basic con ;
taken from the Berne Convention dated 1886. oopts for these agreements were

At the same time it is necess i '

. _ ary to pay attention to the fact that there is ai
;%goull}azngc;g Cog ft:];e E?Eg;ggsp pligtection c(»in the European Union. The Deilr:gtgcz
/EC arliament and of the Council of 22 May 2001 “
harmonization of certain as i ot
monizatior pects of copyrights and related rights in the informati
xce:[:‘tz Sc;zzle'fsﬁis;[ 22111;: of tl}e ﬂ;zrové%ons of the WIPO tregfies in respect of techiilcc:;
; rs of the are required to develop an adequat
protection of the copyrights. Article 3 of this Directive providl::es that IT’qlrlJ?Jchltiggtl'

related rights on the [P object tvili i
oot o e copyraht b El:l er.s cannot be used for civilian purposes without the

A ;:mthetognte;ct 01‘_‘ the entry of the Russian Federation into the WTO, the TRIPS
pr%:,ecti ;:n7 1%]15.1 so important legal source for the development of th’e IP rights
n’. This agreement has the provisions in the field of the protection of

inteflectual property rights, including extendi i i
REhs proroe T e, g extending relations on copyright and related

Universal Copyright C on, Si i

http;//www_w‘?;o fmj onvention, signed in Geneva on 6 September 1952, URL:

WIPO Performances and Phonograms T) i

209, 19?6). b ,wip%_im/ reaty (WPPT) Adopted in Geneva on December

thgel?aﬁoz;gz); éii/l:‘(.)(; 2: rtt:;:nEuroe;;tean i;arliament and of the Council of 22 May 2001 on
‘ aspects of copyrigh i i i i

;ocwty. nont hnp;//eur.lex,eumga,eu/ pyright and related rights in the information

Agreemi:r:; pnATrade-Re!ared Aspects of Intellectual Property Rights. The TRIPS

Org,reemani " is Annex 1C of the Marrakesh Agreement Establishing the World Trade
ganization, signed in Marrakesh, Moroceo on 15 April 1994.URL: www.wto.org/

Regulation of Internet Copyright Protection and Enforcement in Russia 220

TRIPS agreement establishes a high level requirements for the protection of
intellectual property, and obliges states - members of the WTO to provide "effective
actions against any acts that violate intellectual property rights.” This agreement also
specified three main areas in which this is to be achieved: civil, administrative and
criminal legal relations. This agreement does not provide a complete unification of
national mechanisms for intellectual property protection and enforcement measurcs,
and establishes minimum standards that must comply with the state - members of the
WTO, reserving the right to take more stringent measures.

One of the most interesting experiences of the protection of the 1P rights in the
Internet around the world has France. In case of the violation of copyright the French
legislation provides the penal responsibility (Art. Art. 335-2, 335-4 of the Act of the
copyrights and relative rights in the public society adopted on 01.08.2006)° Such a
violation punishable by a fine of 300 thousand euros and impriscnment up t0 three
years; if such crime will be organized by a group, it will be punishable by fine of up
to 500 thousand euros and the imprisonment of up to five years. In this country, there
is no difference between the violation of French and foreign copyright. Citizenship of
the author does not matter, if the violation occurred on the territory of France.

Improving of the protection of intellectual property rights within civil
law reform in Russia

Anti-piracy Act- Federa! Act of July 2, 2013 N 187-FZ "On Amendments to Certain

Legislative Acts of the Russian Federation on the protection of intellectual property

rights in the information and telecommunications networks” has come into the force

on 01 August 2013°. In accordance with the abovementioned act all holders of the

Web sites in Russia should identify themselves. Such requirement is the same as the

requirement of the identification of the mass medias and telecommunications in

Russia. Unfortunately the effectiveness of this provision is reduced due to the

absence of negative legal consequences for owners of siies in the cases specified by

them false information about their sites. in the opinion of the author this legal norm is

very important for the improving of the level of the protection of the copyrights in
the internet in Russia, because the identification of the web site holder can help to
enforce the court decision related to the prevention of the copyrights violations or the
termination of the copyrights protection. That is why, in the opinion of the authors it
is necessary to provide the responsibility of the web site holders in cases of the non-
identification or false identification for the improve of the level of the protection of
the copyrights in the internet in Russia.

In accordance with the amendments imade to the Civil Procedure Code (Article
144.1.) court upon written request of a claimant or organization has the right to take
interim measures related to the protection of the copyrights and (or) related rights in

8 Loi N 2006-961 du ler aout 2006 relative au droit d' quteur ef aux droits voisins dans la

societe de l'information publice, Journal Officiel. 2006.
9 Federal Act of July 2, 2013 N 187-FZ “On Amendments to Certain Legislative Acts of the

Russian Federation on the protection of intellectual property rights in the information and
telecommunications”. URL: www.consultant.ru.
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the telecommunications networks, including the Intemet. to bring an action'. The
statement supplied to the Moscow City Court, may also be submitted by filling in the
form posted on the official website of the court on the Internet, and signed by a
qualified electronic signature.

At the time of the filling of the request for the protection of the copyrights and
(or) related rights in the Internet the applicant should submit to the court documents
confirming the use of the Internet facilities of exclusive rights (for example, certified
inspection report or print a screenshot of the site) and the applicant's rights on these
IP assets (for example, a contract, confirming the exclusive right to object).

In accordance with the sub-point 5 of the Article 320.1 of the Civil Procedure
Code of the Russian Federation the court decision related to the taking interim
measures of the copyrights and (or) related rights protection can be appealed to the
Moscow City Court, and to the Court of Appeal within 15 days.

According to the sub-point 1 of the Article 428 of the Civil Procedure Code of
the Russian Federation, due to the execution of the court decision the Court issues
court order for the protection of copyrights and (or) related rights no later than the

next day after making such grant to the claimant under the abovementioned court
decision.

Under the Article 429 of the Civil Procedure Code of the Russian Federation
court can send the copy of the court order to the Roskomnadzor, which can in
accordance with two court decisions, to block an access to the Internet site, which
has repeatedly and wrongly piaced information containing objects of copyright and
(or) related rights, or the information needed to obtain them.

Functions of Roskomnadzor

Roskomnadzor (Federal Service for Supervision of Communications, Information
Technology and Mass Communications) — an authority in executive power of the
Russian Federation, which is administered by the Ministry of Communications.

The main functions of Roskomnadzor are inciuding the considered control and
supervision in the sphere of media, including electronic media and mass
communications, information technology and communications. In addition,
Roskomnadzor is also involved in the control and supervision over the compliance of
personal data information processing requirements of the legislation of the Russian
Federation in the field of personal data information, and also performs the functions
of the radio frequency service organization.

All abovementioned measures are aimed to form the locking mechanism to
content which violates the copyright, on the basis of the decision of the Moscow City
Court. It should be noted that the legislator in the first stage of the changes in the

Iegis}ation has the scope to limit distribution of films, including films and TV
movies.

° civil Procedure Code dated 11.2002 N 138-FZ (amended on 01.01.2016). URL:
www.consultant.ru,
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Internet providers responsibility in Russia

If the internet provider in Russia violated obligations under the se_rvice contract
binding him to not violate the copyrights and to protect the copy_rlghts in the internet,
subscriber of the Internet or the copyrights holders, the author (right holder), which is
the customer for the service contract with the provider, may appeal to the court with
a claim for compensation of the copyright violation,

However, in the opinion of the authors of this article, it is necessary to limit the
liability of internet providers for non-performance or improper performance of an
obligation related to the protection of the copyrights in the internet and their non-
violation for the following reasons:

1. the impossibility of foreseeing the funl e:l'njoy_ment of al'l the pqss:ble
consequences of failure to perform the obligation to provide services;

2. the potential recovery of lost profits, increased the number of
subscribers; '

3. the possibility of the recover of the real damage to the provider covers
the vast majority of users of all reasonable expenses.

Foundation of the Intellectual Property Court
(Russian Federation Experience) ‘
On December 16, 2011 the Russian Federation signed ?lprotocol on accession to the
WTO at a meeting of the WTO Ministerial Conference’ . At the same time, approval
was granted to the required documents, including the commitments on market access
for goods, services and intellectual property, \yhlch should be adop‘ted.by Parhan:ent
of Russia. The legal basis for it was made in the Federal anstltutloml Act Or.}
amendments to the Federal Constitutional Law about the Judicial Sysltzem of Russia
in connection with the establishment of the Intellectual Property Court ™. .
The foundation (establishment) of the speciali@e_d IP Court is also prowgled
under the Federal Constitutional Law about the Judlglal System qf Russia ()_\rpcle
26)". First of all, it is necessary to note that the idea of creating a specialized
authority for the protection of intellectual property rights in Russia is not new. It was
quite a long way for the establishment of special judicial authority with functions to
settle the patent and copyrights disputes. The experience of some forergn_counft‘nge
(Germany, Japan, USA) was taken into account at the time of the foundation of the

Court.
Intellectual Property Court was founded under the following causes:

1) increase in the number of disputes relating to intellectual property ,
rights;

' A protocol on accession of the Russian Federation to the WTO Ne WT/MMN(11Y24
WT/L/839 dated 17 December 2011, URL: www.wio.org, o

12 Rederal Constitutional Act "On amendments to the Federal Constitutional Law about the
Judicial System of Russia” dated 06.1 22011 Ne 4-FKZ. URL: www.consultant.ru.

13 The Federal Constitutional Law (as amended on 05.02.2014) about the Judiciat System of

Russia. URL: www.consultant.ru.
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2) the need for the formation of a professional judiciary and greater
involvement in the process of individuals with special knowledge in
the field of intellectual property rights;

3) increase of the efficiency of the judicial protection of those rights;

4) Russia's international obligations related to the entrance of Russia in
the WTO.

The Intellectual property court is into arbitration courts system now. But
unfortunately in Russia [P Court does not have any special procedure for the IP
disputes settfement and that is why it must use the procedures provided under the
Arbitration Procedure Code of the Russian Federation. The Intellectual Property
Court is a specialized arbitration court considering within its competence cases of
disputes related to the protection of intellectual property rights, as a court of first and
appeal instances. The arbitration courts in Russia form a separate sub-system within
the Russian court system and have their own competence and consideration to their
powers governed the proceedings rules provided under the Arbitration Procedure
Code of the Russian Federation.

At the time of the foundation of the new judicial institution in the system of
Russian Courts the authorities of the Russian Federation have viewed a problem
related to the competence of the Judge specialized on the IP disputes. The
characteristics of intellectual property are such that there are some requirements to
the judge not only in the legal field, but also in the technical and sometimes scientific
sphere. Therefore, the formation of a professional judiciary establishment, which is
capable of competently dealing with cases of protection of intellectual property
rights, as well as the expansion of the forms of special knowledge in the category of
IP cases - it is one of the most important components of the effective judicial
protection of TP rights.

O.N. Rassahatskaya indicated the four criteria to be met by a specialized judicial
authority: 1) the presence of a certain range of cases that fall within the competence
of that body; 2) separation of group legal norms regulating Courts activities, from the
rules governing other relations; 3) the isolation of a homogeneous group of public
relations, requiring self-regulation; 4) the availability of an independent procedural
form, which allows the authority to include operations in a single system."?

On the opinion of the authors of this article, the foundation such judicial
authority (Intellectual Praperty Court) is important step in the field of the settiement
of the disputes related to the copyrights and related rights and also in the field of the
prevention of the copyrights violation, but at the same time it is necessary o create
the system of the intellectual property courts in Russia in cause of the big size of the

" Rassahatskaya N.A. The problem of development of the judicial system and specialization
of civil procedural activities , Actucl problems of development of the judicial system and
the system of voluntary and compulsory execution of decisions of the Constitutional Court,
courts gf law, arbitration (commercial) courts, arbitration courts and the European Court
of Human Rights, Collection of scientific articles. Krasnodar; Saint Petersburg, 2008. p.
338.
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IP rights refated claims or 10 delegate the powers 1o settle some types of the 1P

disputes to the state arbitration courts. Otherwise the ri.sks related 1o the increase of
the time period of the [P disputes resolution may arise In the near future and ltl?;l:gss
of companies in cause of the violation of their copyrights could reach several billion

dollars.

The competence of the Intellectual Property Court
i e g laim for the protection of the
thor or the copyright holder has the right to ¢ ‘ s !
Ii}:ja?:d ?i:ghts to [P pgbiect placed in the Internet, in the territory of the Russian
Federation, and the dispute will be governed by the legislation of the Russian

Federation in the following situations:
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are . e

e Eﬁgl enltmes or 1n4_:l|v1dual entrepreneurs. and the corresponding

disput is re ated to business and other economic activities; "
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The Structure of the Intellectual Property Court
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Self-protection of the copyrights rights in the internet in Russia

There i i
are following ways of the copyrights self-protection in the internet in Russia:

1. i i (
The copyright owner may in accordance with the articles 1250-1252

se
s ‘L:gefzr:otgaltlﬁfeo;l ;lggough ? person authorized by the owner to the
r . ger of a Internet site an written i
_ . or
notice of infringement of copyright and (or) related rights. electronic

Such notice of the copyright and (or) related rights violation should include:

a) i .
) u;frc;gnatl?lr_l }a:bput the lfagal owner of the copyright or about the
person which is authorized to use this copyright: for citizens -

15 i
The Ordi
N 60 dat:da%?l%f‘;:g?; ](':"dmllr?1 of the Supreme Arbitration Court of the Russian Federation
the establishment of the In;‘e”r:cr:‘gfﬁ:(;2013)c"‘0n some issues arising in connection with
the Russian Federation". URL: www.cm:;eu'l?ant.?::m in the system of arbitration courts of

16
Act “On the status of judges” dated
h@:!/www.consultant.i:/ 5 26.06.1992 N 3132-1 (as amended on 29.12.2015).
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name, second name, passport number. contact information (phone
number and (or) fax, e-mail); for a legal entity - name, location and
address, contact information (phone number and (or) fax, e-mail
address);

b) information about the object of copyright and (or) related rights,
posted on the website in the Internet without permission of the
owner or other lawful grounds;

¢) an indication of the domain name and (or) network address of a site
in the Internet, where without permission or any other legal
grounds contains objects of copyright and (or) related rights;

d) an indication of the presence of the legal owner of the rights to the
object of copyright and (or) related rights, posted on the Internet
site without permission or any other legal grounds;

e) an indication of the lack of copyright authorization for placement
on the Internet site of information containing objects of copyright
and (or) related rights, or the information needed to produce it
using information and telecommunications networks, including the
Internet;

f) The applicant’s consent to the processing of his personal
information n(for the applicant, who is not a legal entity).

. Technical protection of copyrights in the Internet which can be

established by the following methods:

2 1. The technical programs which help to restrict and monitor the use
of works and the copyrights objects in the [nternet.

1 9. Technologies that can allow {imitations of the copying or impose
other restrictions, such as limiting the period during which you can
view or play the protected product.

2.3. Software that protects the copyrights objects from the creation of
copies (distributed in electronic form) or allow to monitor the
creation of such copies.

Unfortunately these methods of the copyrights protection are not regulated by
the legislation. That is why, in the opinion of the authors of this article, lack of

regulation of such methods of the technical protection of copyrights in the
Internet in Russia may incur an abuse by the authors or copyrights holders. To
prevent the abuse of rights by the authors or copyrights holders in the internet it
is necessary to implement technical protection methods of the copyrights in the
articles 1250-1252 of the Civil Code of the Russian Federation and spheres of
their application.

One of the most effective methods of Internet regulation is 2
mechanism of information cooperation between the national
authorities around the world. 1t includes the international cooperation
in order to develop rules of professional ethics, as well as solving
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various problems encountered in the Internet, for example, the
problem of the applicable law, jurisdiction issues.

Conclusions

Development of the Internet stated the problem to change the traditional legal
regulation of relations in the sphere of intellectual property in Russia. At the same
time the amendment of the national legal regulation of relations connected to the
protection of the copyrights was necessary to prevent their violations. For this
purpose Russia entered in different intemational conventions and treaties which
regulate the field of the copyrights protection (in particular in the Internet),

In accordance with the Anti-piracy Act- Federal Act of July 2, 2013 N 187-FZ
"On Amendments to Certain Legislative Acts of the Russian Federation on the
protection of intellectual property rights in the information and telecommunications
networks all holders of the Web sites in Russia should identify themselves. Such
requirement is the same as the requirement of the identification of the mass medias
and telecommunications in Russia. Unfortunately the effectiveness of this provision
is reduced due to the absence of negative legal consequences for owners of sites in
the cases specified by them false information about their sites. In the opinion of the
author of this article this legal norm is very important for the improving of the level
of the protection of the copyrights in the internet in Russia, because tire identification
of the web site holder can help to enforce the court decision related to the prevention
of the copyrights violations or the termination of the copyrights protection. That is
why it is necessary to provide the responsibility of the web site holders in cases of the
non-identification or false identification for the improve of the level of the protection
of the copyrights in the internet in Russia

One from the most interesting experiences of Russia in the field of the copyrights
protection is the foundation of the Intellectual Property Court which can settle the
cases related to the disputing of the legal acts of federal enforcement authorities in
the field of the IP rights regulation, disputes regarding to the granting or termination
of legal protection of intellectual property, disputes in the field of the violations of
the inteflectual property rights and disputes with the organizations engaged in
copyright collective, but in the opinion of the authors of this article it is necessary to
create the system of the intellectual property courts in Russia in cause of the big size
of the IP rights related claims or to delegate the powers to settle some types of the IP
disputes to the state arbitration courts. Otherwise the risks related to the increase of
the time period of the IP disputes resolution may arise in the near future and the loss
of companies in cause of the violation of their copyrights could reach several billion
dollars.

There are different types of the self-protection of the copyrights rights in the
internet in Russia. These ways of the self-protection include a sending by the author
of an written or electronic notice of infringement of copyright and (or) related rights;
technical protection of copyrights in the Internet. But, unfortunately, on the opinion
of the authors of this article, lack of reguiation of such methods of the technical
protection of copyrights in the Internet in Russia may incur an abuse by the authors
or copyrights holders of their rights. To prevent the abuse of rights by the authors or

(2]
Tou
~1
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i i i it i i chnical protection
co ts holders in the internet it 15 necessary 1o lmplem.er‘lt tec .
mjtﬁnogs of the copyrights in the articles 1250-1252 of the Civil Code of the Russian

Federation and spheres of their application.
Russia has come a long way in the framework of dqvglopment and amendment
of the legistation in the field of copyright protection, but it is necessary to understand

i i day there are new threats
that technologies are evolving every day. 'l:hereforg every day
in the field ofgtlhe copyrights protection, which requires continuous development both

national and international legislation.
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