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Commissioner of Income Tax, Bombay Gomedalli Lakshminarayan
AIR 1935 Bom. 412

BEAUMONT, C.J.1 This is a reference made by the Commissioner of Ine@mmender
S. 66 (2), Incoméax Act, and the first question raised is:

Whether, in the circumstanced the case, the income received by right of
survivorship by the sole surviving male member of a Hindu undivided family can be
taxed in the hands of such male member as his own individual income, or it should be
taxed as the income of a Hindu undivided ignfor the purposes of assessment to
supertax, under S. 55. Incorrtax Act, 1922.

The facts are that there was a joint 1Hindu family consisting of a father and his wife and a
son and his wife, the son being the present assessee. The father dieddef@82the year of
assessment, so the joint Hindu family then consisted of the son, his mother and his wife and
the question raised by the Commissioner appears to me to admit the existence of a joint Hindu
family. Of such existence, | think there can begnestion. It is clear law that you may have a
joint Hindu family consisting of one male member and female members who are entitled to
maintenance, although that does not mean that every Hindu who possesses a wife and a
mother is necessarily a member gbat Hindu family as Lord Williams, J., seems to think
in the Calcutta case referred to below. The question raised is whether the assessee is to be
assessed as an individual or as a member of the joint Hindu family, and the importance of the
guestion lis in this, that for the purposes of supex he will be allowed a large exemption if
he is taxed as the manager of a joint Hindu family than if he is taxed as an individual.

The Incometax Act refers in various sections to a Hindu undivided family, thahgh
expression is nowhere defined. A Hindu undivided family is a unit for taxation under Ss. 3
and 55 and under S. 14 (1) it is provided, that the tax shall not be payable by an assessee in
respect of any sum which he receives as a member of a Hindrdaubfamily, which seems
to mean that as a Hindu undivided family is taxed as a unit, the individual members thereof
are not liable to be charged in respect of what each member received as his or her share of the
joint income. The nature of a Hindu undled family was perfectly weknown to the
legislature when the Incomax Act was drafted, and it was wéthown that the expression
AHIi ndu undi vided famil yo includes f emal es
Acoparcenaryo whi cdinwhoncthe joohtdasnily progeryy is tvested. Inisa | e
argued by the AdvocaiBeneral that the Act, dealing as it does with property, when it refers
to a Hindu undivided family, really means to denote the coparceners, that is to say, male
members of the faryi in whom the family property is vested. | see no ground for arriving at
that conclusion, since the meaning of the two expressions waknegh when the Act was
drafted, and the legislature has thought fit to use the wider expression rather tharonatrow
| have no doubt that this was deliberate. The more liberal allowance to a joint family in
respect of supeiax was presumably given because the whole income of the family would not
go to one individual. If there were a large number of male membets nemmber would get
only a small portion of the income, and it would be hard to charge the family withtspper
merely because the joint income was over the limit at which gagecommences for an
individual. But the same principle would apply, thoughhaps to a less extent, to the case of
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a Hindu joint family consisting of one male member and several female members entitled to
maintenance, where maintenance might absorb a large share of the family income.

It has been held by a special bench of the fdladHigh Court invVedathanniv. CIT
[56 Mad 1] that one male member and the widows of deceased coparceners can form a joint
Hindu family, and that therefore the arrears of maintenance received by a widow of a
deceased coparcener are exefrgoh tax under S. 14 (1) of the Act. If we were to accept the
view contended for by the Advoca@eneral, | think we should have to differ from the basis
of that decision, and | see no reason for so doing. | think therefore the first question submitted
to us must be answered by saying that the income of the assessee should be taxed as the
income of a Hindu undivided family for the purposes of sigerunder S. 55. The second
guestion fiwhether, under the circimthstasences of
in the ordero must be answered in the negative

RANGNEKAR, J. - The question raised on this reference is whether the assessee is liable

to be taxed as an individual or a representative of an undivided Hindu family. The importance

of the questin lies in the fact that an undivided Hindu family is treated as a single unit for
assessment under S. 3 of the Act and is also entitled to a larger exemption in the matter of
assessment to sup@x. The facts are that the assessee, his father, mothaiifarfdrmed a

joint Hindu family. They were possessed of ancestral property which on the death of his

father devolved on the assessee by survivorship, and thereafter he and his widowed mother

and his wife continued to live together as members of an wiadiidindu family. Under S.

2(9) Incomet ax Act , a Hindu undivided family is 1inc
but has not been otherwise defined anywhere in the Act. In my opinion therefore the
expression must be construed in the sense in whichuhderstood under the Hindu law.

Under the Hindu law, an undivided Hindu family is composed of (a) males and (b) females.

The males are (1) those that are lineally connected in the male line; (2) collaterals; (3)
relations by adoption; and (4) poor dagants. The female members are (1) the wife or the

Awi dowed wifeodo of a mal e member and (2) mai de
female slaves and illegitimate sons also as being members of an undivided Hindu family. |

shall content myself by referignto two weltknown textbooks. Mayne in his work at p. 344

observes as follows:

The whole body of such a family, consisting

members of which are coparceners, that is, persons who on partition would be
entitled to demand share while others are only entitled to maintenance.

Then dealing with what is called coparcenary, the learned author at p. 347 observes:

Now it is at this point that we see one of the most important distinctions between the
coparcenary and the genelpab d y é

| think perhaps a more accurate description of what a Hindu undivided family means is
given by Sir Dinshah Mulla in hi®rinciples of Hindu Law [Edn. 7, at p. 230], in these
words;

A joint Hindu family consists of all persons lineally descended feooommon
ancestor, and include their wives and unmarried daughters.
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An undivided Hindu family in this sense differs from which is called a Hindu
coparcenary, which is a much narrower body. A Hindu coparcenary includes only those male
members who take byt an interest in the coparcenary property. This is what is known as
apratibandha daya or unobstructed heritage, which devolves by survivorship. These are the
three generations next to the last holder in unbroken male descent. The Crown contends that
the assessee was the sole surviving coparcener and therefore free to deal with the property in
any way he liked, and that being so, there was no undivided Hindu family. Now under the
Hindu law undoubtedly the sole surviving coparcener has wider powers taittegroperty
which he takes by survivorship. But these powers are subject to well recognised rights of the
female members of the family. Thus the widow of a deceased coparcener has a right to be
maintained out of the family property and a right to a duwvipion for her residence. An
unmarried daughter has a right to maintenance and residence and to marriage expenses.
Similarly the disqualified heirs, as the blind, the deaf etc., have similar rights. If the rights of
these persons are threatened, or df older of the estate is dealing with the property in a
manner inconsistent with or so as to endanger the rights of these persons, he may be
restrained by a proper action from acting in that manner. Similarly, the widow of a deceased
coparcener may adot son to her deceased husband and he would therefore become a
coparcener with the sole surviving coparcener. Then the expenses of religious ceremonies,
such as the shraddha relating to deceased coparceners have also to come out of the property. |
need notrefer to the other restrictions on the power of the sole surviving coparcener.
Therefore because there is no coparcenary, it does not follow that there is no undivided Hindu
family. The joint status of the family does not come to an end merely becaube fime
being there is only one member of the family who is in possession of the family property.

It is clear therefore that there is a sharp distinction between what is understood in the Hindu

l aw by the expressions Aundiaviyded Ndiwn duhef a&mit
expressions which are known to every Hindu lawyer were before the legislature when the
Incometax Act came to be enacted. It is a canon of construction that one cannot impute
ignorance to legislature of well known legal expressions.l@gislature must be presumed to

be acquainted with not only the actual state of the law but with the legal interpretation put

upon technical expressions by the Courts. If then the legislature chose to adopt a wider

expression | i ke fudhe @iunsihave nb optionrett but t6 construe theé
wider expression in the way in which it has been construed and understood under the Hindu
Il aw. To put a narrower meaning on the express

wants us to do, would, in ynopinion, be legislating instead of interpreting the section. The

view which we are taking is not without authority, and | need refer only to 56 Mad 1. It is said

that that was a decision under S. 14 (1), Income tax Act, but reading the judgment cdirefully

seems to me that the point which has arisen before us also arose before the Judges of the
Madras High Court, and the whole ratio decendi
Hindu familyd has to be undegtosdimteedHindudaw.t he s en:
The learned Advocat€&eneral has referred to an unreported decision of the Calcutta High

Court and produced an uncertified copy of the judgment. | have no hesitation in saying, with

respect to the learned Judges in that casethbimtreasoning does not appeal to me and and is

opposed to the fundamental principles of the Hindu law. For these reasons, | agree that the
guestions raised must be answered in the manner proposed by my Lord the Chief Justice.



Moro Vishvanathv. Ganesh Mhal
(1873) 57 Bom. H.C. Reports 444

This was a regular appeal from the decision of Chintaman S. Chitnis, First Class
Subordinate Judge of Ratnagirh in Suit No. 905 to 1866.
The plaintiffs and defendants are descendants of one Udhav, the acquirer of the
property now in dispute between them. The former are beyond and the latter within,
the fourth degree from Udhav. The plaintiff¢
some of the defendants and opposed by the rest, principally on three groudns, viz., Ist
improper valuation of the claim, 2ndly, limitation; and 3rdly, an averment that the
parties have been in a state of separation for fifty years.
The Subordinate Judge found for t he pl ai
accordingly gave them a decree, whicis iinnecessary here to set out in detail.

WEST, J, - The first argument to be considered (one pressed with much learning and ability
by Rav Saheb Vishvanath Narayan Mandlik for the appellants) is that, notwithstanding no
partition may have taken place, yafter three steps of descent from a common ancestor, the
acquirer of the family property, all claims to a partition, by the descendants of one son upon
those of another, cease. The comment of the V]
distribution of shares shall take place down to the fourth (descendant) from the common
ancest or 0. Safirdarelatopship enald with the fourth descendant (inclusive)
according to all the principal authorities, and as a eggesdtgrandson could not inherit,

except as &otraja relation after the widow and many other interposed claimants, it is said
that the analogy of the law of inheritance prevents a lineal descendant, beyond the great
grandson, from claiming partition at the hands of those who are ldgafigssession, as
descendants from the original sole owner of the family property or any part of it. The
enigmatic language of the texts no doubt lends some support to this contention but we think
that it misses the true purpose of the rule. The Hindulia@s not contemplate a partition as
absolutely necessary at any stage of the descent from a common ancestor, yet the result of the
construction pressed on us would be to force the -graaidson, in every case, to divide from

his coparceners, unless he gsiled his own offspring to be left destitute. Where two
greatgrandsons lived together as a united family, the son of each would according to the
Mitakshara law, acquire, by birth, a-oanership with his father in the ancestral estate; yet, if

the argumenis sound, this c@wnership would pass altogether from the son of A or of B, as
either happened to die before the other. If goamencer should die, leaving no nearer
descendant than a great great grandson, then the latter would no doubt be exaiunded at

from inheritance and from partition by any nearer heirs of the deceased, as for instance
brothers and their sons; but where there has not been such an interval as to cause a break in
the course of lineal succession, neither has there been an extingatsof the right to a
partition of the property in which the deceased was -ahewer in actual possession and
enjoyment. Jagannatha@o | e b r o o k[@B&.§. 3TWjCgnenertary] has discussed an
argument on a case almost identical with the one &afsr The only difference seems to be

that it supposes the son of the original owner to have been separated from his father, and the
claim to be set up by his great grandson to a share in property left undivided in the first
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partition ABondashéosayhe AGphat (the right to
brother, his son, and the son of that son, even whédreics die successively, and that no

(obligation to) partition can exist beyond those with the ggeata ndson of the | at e
sonmay i f not be asked to whom then would the
argument from the Aliteral sense of the prece|
would belong exclusively to the survivor of the two brothers and his descendasaysitbat

mere reasonings on the Iliteral sense of the t

dying successively, and the property not having been silently neglected during adverse
possession, nothing prevents the transmission of it even thuthdredth decree of lineal
consanguinityo. Each des c-ewnel avitht his father sfuhec e s si on
|l atterds share, and there is never such a gap
representing the preceding one in the succeskimnon the same principle that the seventh in

descent in an emigrant branch, can return and claim a partition of the property. He may be a
Sapindain the stricter sense of one who waSapindaof the ancestor in possession. His
greatgrandfather may he& inherited, as forth in the line a right which he was then capable of
transmitting to the fourth in descent from himself. Here the right stops as amongst those who

have not emigrated; it stops at the fourth from an owner in possession, through theroperat

of a law of prescription. Either there has been a failure of three links of the chain of descent,
causing the succession to fall to collaterals,
existing right which in the fourth or the seventh getieraannuls the titleGole. Dig, B. V.

T. 394, 396Com). The passage cited by Dhirajlal fr@nt r a n g e 6, and Maaase thére

referred to, involve the same view of the Hindu law as the one just set forth, and are opposed

to the notion that a divisioof a Hindu family necessarily occurs in the fourth generation from

the common ancestor independently, or even in spite, of the wishes of the several members.

NANABHAI HARIDAS, J. - One set consisting of three defendants, answered that they
were willing © effect a partition and were unnecessarily sued. They in fact, submitted the
plaintiffsd clai m.

The other set, consisting of nine defendants, among other things, answered that the claim
was barred by the law of limitation; that they had been separate tfrenplaintiffs for
upwards of thirty years; and that this suit was the result of a conspiracy between one of the
defendants, who admitted the plaintiffds claim

The Subordinate Judge, on remand from the High Court, inédd,alia, that the suit was
not barred, and that the property in dispute was joint ancestral property. He, accordingly,
made a decree for partition thereof on tHeSéptember 1872, the one now in appeal before
us.

Passing over as unimportant the objectigneliminary and otherwise, which were urged,
as to the valuation of the appeal and of certain items of the property comprised in the plaint
but which do not affect the merits of the case it seems to me that the substantial questions
raised in the numerousr ounds of objection to the Lower Cc
memorandum of appeal, as argued before us resolve themselves into

1%'- Whether this claim is barred by the law of limitation?



2" - Whether the plaintiffs are entitled to demand a partiat all assuming them to be
members of an undivided family?

3“- Whether they are members of an undivided family? and

4™ - What share, if any, are they entitled to?

It seems to me that a good deal of the argument on the questions of bar underathe law
limitation might have been spared. It is admitted that a portion of the property, of which
partition is sought is now in the possession of the plaintiffs, another portion of it in that of the
defendants; so that; if the plaintiffs and defendants dter&imbers of an undivided family,
the suit cannot be held barred under Cl. 13, Sec. 1, Act XIV of 1859, the law of limitation
governing this cas€akho Narayarv. Narayan Bhikaji, [6 Bom. H.C. Rep A.C. J.238]. On
the other hand, if they do not now beaattbharacter, no partition suit can at all lie between
them, except under certain specified circumstances, which are not alleged to exist in this case,
and the question of limitation under the Act, therefore, becomes immaterial.

The next question, howeverhether, assuming them to be undivided, the plaintiffs are
entitled to sue at all for partition, according to Hindu law, is one of considerable importance
and difficulty. Learned and ingenious arguments, based upon various original texts, have been
addresed to us by the able pleaders on both sides. The plaintiffs and defendants are
admittedly descendants of one common aneestor, Uddhav. The defendants are all fourth in
descent from him. The plaintiffs, however, are some fifth and others sixth in desmant fr
him; and hence, it is urged, the latter cannot claim from the former any partition of property
descended from that common ancestor.

It is argued for the appellants that, since the fifth and remoter descendants are by the law
of inheritance, postponed the fourth and nearer descendants, (between whom and them,
moreover, other relations may intervene) the former are npameners with the latter and
cannot, therefore, demand a partition from them. In support of this contention are cited the
passagesfdKatyayana and Devala, quoted from tgamitrodayai n 2 W and Bb&s Di
Introduction, Ill, IV; Manu [ | X 186] , with Kullukads comment s
Comments on Devala Apararka on dgnyavalkya VyavaharaMladhava; and Kamalakar.
De v al a gesitispuaedsagplies to divided andumited as well as to undivided families
and not only to the former according to Nilakantha who regards, by a forced construction the
word Avibhahtavibhatanamas aKarmadharayain the sense othose who having been
divided have again become undivided [orumited] instead of as ®vandvain the sense of
divided or undivided as one naturally reads it, all the authorities being opposed Nilakantha on
this point. It is further urged that the law of partition is insedsirabnnected with, and is
indeed a part of the law of inheritance which is clearly founded on the spiritual benefit which
certain persons according to the religious ideas of the Hindus are supposed to be capable of
conferring on the deceased by the giftlué funeral cake; that this capacity of benefiting the
deceased does not extend beyond the fourth in
fifth has no concern with the gift of the fune
his commetary; and that as the fifth cannot inherit during the lifetime of the fourth in
descent, so neither can he claim any partition from the latter. It is also urged that, according to
Nanda andita; AUp to the fourth aatl ofnteh earger eahte
grandsonds son gets no share, 0 that according
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Col ebrooke, St o K.e the fduithy theKufyas pre Sapindatatieavwhich( the
pindarelationship ceases; and that according to VyavahaMa d hav fiaf t er t hat [
great grandson] there is always a stoppage of the division of the wealth of the great great
grandfather . 0o

To this it is replied that the authorities quoted do not support the contention of the
appellants; thatthe doctme of ancestr al property vesting by
greatgrandson, was overlooked by the other side; that if A died, leaving two or more sons
forming an undivided family, and they died each of them, leaving one or more sons, and the
sane thing happened regularly for several generations all the descendants of A, living in a
state of union, as in this case, the authorities quoted did not prevent any such descendants
below the fourth demanding a partition of their joint family propertyee(Str. Man S. 347) ;

that they only went so far as to lay down that, if A die, leaving B, a son E a grandson, G a
greatgrandson, and J, a gregieatgrandson, the intermediate persons having all predeceased

him, J,whostandsfiit i n descent from A cannot demand a p
J had not vested in him by birth any interest in such property ; that the same view of the texts

cited was adopted by the learned authors of the Digest (W. and B BK. Il pp, Il, I¥)h¢ha

right to participate does not necessarily cease at"thkegcent, see Stokes 290 291; that the

expression Aavibhaktavibhaktanamn the text from Devala must be taken to be a
Karmadharayaconpound as Nilkantha takes it, and ndDaandvafor otherwse the word

bhuyo(again) which implies a previous partition, becomes inapplicable to one member of that
compound:; t hat Nilakant hadés authority on this
that of Nanda Pandita or of Apararka ; that if Nilkaritheght in his interpretation of devals,

the text which apparently limits the right of partition to the fourth in descent refers only to

cases of reunited goarceners and not to undivided ones; that there being no question here of

partition among reinited coparceners the text from Devala does not apply; that in an

undivided familySapindarelationship extends to the seventh and in a divided andired

one cnly to the fourth in descent from the common ancestor that one of the original plaintiffs

who was fourth in descent from Udhav the common ancestor and died pending the suit is now
represented by his two sons, and that the whole of the property being still the undivided
property of the family. Any of the co owners may compel a partition of it.



This is a mere summary of the arguments addressed to us on this part of the case. Upon a
consteration of the authorities cited, it seems to me that it would be difficult to uphold the

appell antsdé6 contention that a partition coul d
foreign country) be demanded by descendants of a common ancestwtharofour degrees

A

B

C

D

L :

removed, of property originally descended from him. Take, for instance, the case put [above]:

A, the original owner of the property in dispute, dies, leaving a son B and a grandson C, both
members of an undivided family. B dies, leaving C and D, son amtigon, respectively;

and C dies, leaving a son D and two grandsons by him, E and F. No partition of the family

property has taken place, and D, E, and F, are living in a state of union. Can E and F compel
D to make over to them their share of the anclegtaperty? According to the law prevailing

on this side of India they can, sons being equally interested with their father in ancestral

property.

In the same way, suppose B and C die, leaving A and D members of an undivided family
after which A dies whe&upon the whole of his property devolves upon D who thereafter has
two sons E and F. They, or either of them, can likewise sue their father D for partition of the
said property, it being ancestral.

Now, suppose B and C die, leaving A, D, and DI, membkan aindivided family, after
which A dies, whereupon the whole of his property devolves upon D and D1 jointly, and that
D thereafter has two sons E and F, leaving whom D dies. A suit against D1 for partitition of
the joint ancestral property of the famvyuld be perfectly open to E and F; or even to G and
F, i f E died before the suit. | t woul d be a s
and grandson : Vyavashsrs Mayukha Chap. IV, Sec. IV, 21.

But E and F are both fifth and G sixth in desdemin the original owner of the property,
whereas D and D1 are only fourth.

Suppose, however, that A dies after D, leaving a gyeatdson D1 and the two sons of
D, E, and F. In this case E and F could not sue D1 for partition of property descending from
A, because it is inherited by D1 alone, since, E and F, being sons of @rgmdson, are
excluded by D1, -gardson, the rightiol resprgsenttior extending no
further.
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Introducing B1, C1, D1, E1, and F1 and B2, C2, E2, E2, and F2ddgional
descendants of A, all forming an undivided family, might render the case a little more
complicated and affect the value of their shares, but could not destroy the right if any, of E
and F to share the joint family property with the other member

The rule, then, which | deduce from the authorities on this subject is not that a partition
cannot be demanded by one more then four degrees removed from the acouiiginalf
ownerof the property sought to be divided but that it cannot be demdndede more than
four degrees removed from tlest ownerhowever remote he may be from the original owner
thereof.

* k k k%
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Muhammad Husain Khanv. Babu Kishva Nandan Sahai
AIR 1937 PC233

SIR SHADI LAL - This is an appeal from a decree of the High Court of Judicature at

Allahabad, dated 23rd January 1933 which reversed a decree of the Subordinate Judge of
Banda, dated 17th January 1929 and all owed t he
called Kalinjar Tirhati with mesne profits thereof. One Ganesh Prasad, a resident of Banda in

the Province of Agra, was the proprietor of a large and valuable estate, including the village in

dispute. He died on 10th May 1914 leaving him surviving a son, Bindesisad, who was

thereupon recorded in the Revenue Records as the proprietor of the estate left by his father.

In execution of a decree for money obtained by a creditor against Bindheshri Prasad the
village of Kalinjar Tirhati was sold by auction on 2Qttovember 1924; and the sale was
confirmed on 25th January 1925. Bindeshri Prasad then brought the suit, which has led to the
present appeal, claiming possession of the property on the ground that the sale was vitiated by
fraud. He died on 25th December269nd in March 1927 his widow, Giri Bala, applied for
the substitution of her name as the plaintiff in the suit. She was admittedly the sole heiress of
her deceased husband, and this application was accordingly granted. She also asked for leave
to amendhe plaint on the ground that under a will made by her fathlaw, Ganesh Prasad,
on 5th April 1914 her husband got the estate o
life interest came to an end, and the devise in her favour became \apenadking her
absolute owner of the estate including the village in question. She accordingly prayed that,
even if the sale be held to be binding upon her husband, it should be declared to be
inoperative as against her rights of ownership. The trial Juthge an order allowing the
amendment, and on 28th May 1927 recorded reasons to justify that order. But in July 1927
when the defendants in their additional pleas again objected to the amendment, the learned
Judge framed an issue as to the validity of dhmeendment. He was, thereafter, transferred
from the district; and his successor, who decided the suit, dismissed it on various grounds,
and one of these grounds was that the amendment of the plaint changed the nature of the suit
and should not have beeroabed. The High Court, on appeal by the plaintiff, has dissented
from that conclusion, and held that the amendment was necessary for the purpose of
determining the real questions in controversy between the parties.

The learned Counsel for the appellamsgaues t hat t he property inhe
son from his maternal grandfather is ancestral property, and he relies, in support of his
argument , upon the expression fAancestral prope

29 | A 156 [Chelikani Venkayyamma Garuv. Chelikani Venkataramanayyamnia in
describing the property which had descended from the maternal grandfather to his two
grandsons. It is to be observed that the grandsons referred to in that case were the sons of a
daughter of the propdsis, and constituted a coparcenary with right of survivorship. On the
death of their mother they succeeded to the estate of their maternal grandfather, and continued
to be joint in estate until one of the brothers died. Thereupon, the widow of the deceased
brother claimed to recover a moiety of the estate from the surviving brother. The question
formulated by the Board for decision was whether the property of the maternal grandfather
descended, on the death of his daughter, to her two sons jointly witfit loéseirvivorship,
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or in common without benefit of survivorship. This was the only point of law which was

argued before their Lordships, and it does not appear that it was contended that the estate was
ancestral in the restricted sense in which the isrosed in the Hindu law. Their Lordships

decided that the estate was governed by the rule of survivorship, and the claim of the widow

was, therefore, negatived. The brothers took the estate of their maternal grandfather at the

same time and by the samiéetj and there was apparently no reason why they should not hold

that estate in the same manner as they held their other joint property. The rule of survivorship,

which admittedly governed their other property was held to apply also to the estate which had

come to them from their maternal grandfather. In these circumstances it was unnecessary to
express any opinion upon the abstract questior
son inherits from his maternal grandfather, is ancestral property tadheical sense that his

son acquires therein by birth an interest jointly with him. This question was neither raised by

the parties nor determined by the Board. 't ap
which reliance is placed on behalf ofettappellants, was used in its ordinary meaning,

namely, property which devolves upon a person from his ancestor, and not in the restricted

sense of the Hindu law which imports the idea of the acquisition of interest on birth by a son

jointly with his fathe.

There are, on the other hand, observations in a later judgment of the Board in 35 | A 206
[Atar Singhv. Thakar Singh which are pertinent here. It was stated in that judgment that

unl ess the | ands came fAby desdedinetthefaronot a | i ne:
deemed ancestral in Hindu | awdo. This case howe
mal e coll aterals and not from maternal grandf a
Punj abod, but it was rdifféared Famghe ¢lisdu ¢ad ontthe ésssue t he c¢c u.
before their Lordships. The rule of Hindu law is wadttled that the property which a man

inherits from any of his three i mmedi ate pater

and f at her é& s ancesttallpepelysas régartstis male issue, and his son acquires
jointly with him an interest in it by birth. Such property is held by him in coparcenary with his
male issue, and the doctrine of survivorship applied to it. But the question rgigbd b
appeal, is whether the son acquires by birth an interest jointly with his father in the estate,
which the latter inherits from his maternal grandfather. Now, Vijnanesvara, (the author of
Mitakshara), expressly limits such right by birth to an estetéech is paternal or grand

paternal. I't is true t hadokaGfthe firdd sedianlofdh@ irstt r ans | a
chapter of Mi takshar a, which deals with inher.|
property in the paternal or ancestral estate |

word O6ancestr gaténalt and ddl @at inténé to geam thatiin the estate, which

devolves upon a person from his male ancestor in the maternal line, his son acquires an

interest by birth. The original text of the Mitakshara shows that the word used by
Vijnanesvara, which e been transl ated by pi@amdhavwhichooek as
means belonging tpitamaha Now,pitamahaor di nar i |l y means f atheros f
is sometimes used to include any paternal male ancestor of the father, it does not mean a
maternaimale ancestor.

Indeed, there are other passages in Mitakshara which show that it is the property of the
paternal grandfather in which the son acquires by birth an interest jointly with, and equal to
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that of his father. For instance, in the Stbkaof the fifth section of the first chapter, it is laid

down that in the property which was acquired L
father and son is notorious; and therefore partition does take place. For, or because the right is
equal, or aliketaer ef or e partition is not restricted to |

a double share.

Now, this is translation of thslokaby Colebrooke himself and it is significant that the
Sanskrit word which i s tr ansidpitamahd.Thergcalni m as 0
therefore be no doubt that the expression 6anc
the 27thsloka of the first section of the first chapter was intended to mean gratednal
estate. The wor d dnaamicgansltidesrad asécemdant im the materdai, asa r vy
we |l | as the paternal, i ne,; but the O6ancestr a
acquires jointly with his father an interest by birth must be confined, as shown by the original
text of the Mitakkara, to the property descending to the father from his male ancestor in the
male line. The expression has sometimes been used in its ordinary sense, and that use has
been the cause of misunderstanding. The estate which was inherited by Ganesh Prasad from
his maternal grandfather cannot in their Lords
which his son had an interest jointly with him. Ganesh Prasad consequently had full power of
disposal over that estate, and the devise made by him in favbis daughtein-law, Giri
Bala, could not be challenged by his son or any other person. On the death of her husband, the
devise in her favour came into operation and she became the absolute owner of the village
Kalinjar Tirhati, as of the remaining estatend the sale of that village in execution
proceedings against her husband could not adversely affect her title. For the reasons above
stated, their Lordships are of opinion that the decree of the High Court should be affirmed,
and this appeal should bestdiissed with costs. They will humbly advise His Majesty
accordingly.

* % * % %
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C.N. Arunachala Mudaliar v. C.A. Muruganatha Mudaliar
1954 SCR 243 AIR 1953 SC 495

B. K. MUKHERJEA, J .- 2. The suit was commenced by the plaintiff, who is Respondent

1 in this appeal for specific allotment, on partition, of his-tried share in the properties
described in the plaint, on the allegation that they were the joint properties of a family
consisting of himself, his father, Defendant 1, and his brother, Daf¢r2, and that he was
entitled in law to onghird share in the same. It appears that the plaintiff and Defendant 2,
who are two brothers, are both sons of Defendant 1 by his first wife who predeceased her
husband. After t he [Deterdanhl narfriedadaia and hisisécbnd wife mot her
is Defendant 3 in the suit. The allegations in the plaint, in substance, are that after the step
mother came into the house, the relation between the father and his sons became strained and
as the father begdn assert an exclusive title to the joint family property, denying any rights

of his sons thereto, the present suit had to be brought. The properties in respect of which the
plaintiff claims partition are described in Schedule B to the plaint. They cohswmir items

of agricultural land measuring a little over 5 acres in the aggregate, one residential house in
the town of Erode and certain jewellery, furniture and brass utensils. In addition to these, it is
averred in para 11 of the plaint that thera isum of about Rs 15,000 deposited in the name

of the first defendant in Erode Urban Bank Limited; that money also belongs to the joint
family and the plaintiff is entitled to his share therein.

3. Defendant 1 in his written statement traversed all tA#egations of the plaintiff and
denied that there was any joint family property to which the plaintiff could lay a claim. His
case was that ltems 1 and 2 of Schedule B lands as well as the house property were the self
acquired properties of his father amel got them under a will executed by the latter as early as
in the year 1912. The other items of immovable property as well as the cash, furniture and
utensils were his own acquisitions in which the sons had no interest whatsoever. As regards
the jewels rentioned in the plaint, it was said that only a few of them existed and they
belonged exclusively to his wife, Defendant 3.

4.Def endant 2, who is the brother of the pl a
entirety. Defendant 3 in her written statement asserted that she was not a necessary party to
the suit and that whatever jewellery there were belonged exclusivedy.to h

5. After hearing the case the trial Judge came to the conclusion that the properties
bequeathed to Defendant 1 by his father should be held to be ancestral properties in his hands
and as the other properties were acquired by Defendant 1 out of theeimédhe ancestral
estate, they also became impressed with the character of joint property. The result was that the
Subordinate Judge made a preliminary decree in favour of the plaintiff and allowed his claim
as laid in the plaint with the exception ofrizén articles of jewellery which were held to be
non-existent.

6. Against this decision, Defendant 1 took an appeal to the High Court of Madras. The
High Court dismissed the appeal with this variation that the jevgelsh of them as existed
were heldo belongto Defenda® al one and the plaintiffds cl ai
and brass utensils was dismissed. The High Cou
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to appeal to this Court but he succeeded in getting special leave unidtée AB6 of the
Constitution.

7. The substantial point that requires consideration in the appeal is, whether the properties
that Defendant 1 got under the will of his father are to be regarded as ancestral or self
acquired properties in his hands. If th@perties were ancestral, the sons would become co
owners with their father in regard to them and as it is conceded that the other items of
i mmovabl e property were mere accretions to thi
succeed. If, on the loér hand, the bequeathed properties could rank asacglired
properties in the hands of Defendant 1, the pl
the courts below have pointed out, is not quite uniform and there have been conflicting
opinions expressed upon it by different High Courts which require to be examined carefully.

8. For a proper determination of the question, it would be convenient first of all to refer to
the law laid down inMitaksharai n r egar d t o t he ichavertheseis ri ght
acquired property and the interest which his sons or grandsons take in the same. Placitum 27,
Chapter I, Section 1 dflitaksharalays down:

it is settled point t hat property in the
though the fdter has independent power in the disposal of effects other than the
immovables for indispensable acts of duty and for purposes prescribed by texts of
law as gift through affection, support of the family, relief from distress and so forth;
but he is subjedo the control of his sons and the rest in regard to the immovable
estate, whethesicquired by himselbr inherited from his father or other predecessors
since it i s ordai ned, 6t hough i mmovabl es or
hi mself, a gift or sale of them should not b
Mitakshara insists on the religous duty afman not to leave his family without
means of support and concludes the text by s:
are yet unbegotten and they who are still in the womb, require the means of support.
No gift or sale should therefore be made. 0

9. Quit e at variance with this precept whi ch s
disposition over his sekicquired property in an unqualified manner and in the same way as
ancestral lands, there occur other texts in the commentary which practically detghaoy
interference by the sons with -dyeredfpragettyer 6 s pow
Chapter 1, Section 5, Placitum 9 says:

iThe grandson has a right of prohibition i
donation or sale of effects intited from the grandfather: but he has no right of
interference if the effects were acquired by the father. On the contrary he must
acquised, because he is dependent. 0

The reason for this distinction is explained by the author in the text that follows:
i Cnsequently the difference is this: although he has a right by birth in his

fatherod6s and in his grandfatherds property;
regard to the paternal estate and since the father has a predominant interest as it was
acqu r ed by hi msel f, the son must acqui esce i

acquired property. o
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Clearly the latter passages are in flat contradiction with the previous ones and in an early
Calcutta caseMuddun v. Ram, 6 WR 71], a reconciliation was atteted at by taking the
view that the right of the sons in the satfquired property of their father was an imperfect
right incapable of being enforced at law. The question came pointedly for consideration
before the Judicial Committee in the caseRaib Balwvant v. Rani Kishori [25 IA 54] and
Lord Hobhouse who delivered the judgment of the Board, observed in course of his judgment
that in the text books and commentaries on Hindu law, religious and moral considerations are
often mingled with rules of positidaw. It was held that the passages in Chapter I, Section 1,
Verse 27 of Mitakshara contained only moral or religious precepts while those in Section 5,
Verses 9 and 10 embodied rules of positive law. The latter consequently would override the
former. It was held, therefore, that the father of a joint Hindu family governed by Mitakshara
law has full and uncontrolled powers of disposition over his-amiiired immovable
property and his male issue could not interfere with these rights in any way. Thisestatém
the law has never been challenged since then and it has been held by the various High Courts
in India, and in our opinion rightly, that a Mitakshara father is not only competent to sell his
selfacquired immovable property to a stranger withoutcthrecurrence of his sons but he can
make a gift of such property to one of his own sons to the detriment of anSttarv|
Madho, ILR 1 All 394]; and he can make even an unequal distribution amongst his heirs
[Bawav. Rajah, 10 WR 287].

10. So far thelaw seems to be fairly settled and there is no room for controversy. The
controversy arises, however, on the question as to what kind of interest a son would take in
the selfacquired property of his father which he receives by way of gift or testamentary
bequest from him, vis-vis his own male issue. Does it remain salfuired property in his
hands also, untrammelled by the rights of his sons and grandsons or does it become ancestral
property in his hands, though not obtained by descent, in which fesissae become €o
owners with him? This question has been answered in different ways by the different High
Courts in India which has resulted in a considerable diversity of judicial opinion. It was held
by the Calcutta High Court as early as in the yé&#&3lthat such property becomes ancestral
property in the hands of his son as if he had inherited it from his father. In the other High
Courts the question is treated as one of construction to be decided in each case with reference
to its facts as to whethehe gifted property was intended to pass to the sons as ancestral or
seltacquired property; but here again there is a sharp cleavage of judicial opinion. The
Madras High Court has heldNggalinghamv. Ram Chandra ILR 24 Mad 429] that it is
undoubtedlyopen to the father to determine whether the property which he has bequeathed
shall be ancestral or sedtquired but unless he expresses his intention that it shall be self
acquired, it should be held to be ancestral. The Madras view has been acceptedllby a
Bench of the Patna High Coumliagwatv. Mst. Kaporni, ILR 23 Pat 599] and the latest
decision of the Calcutta High Court on this point seems to be rather leaning towaala it [
Mukti Prasadv. Srimati Iswari, 24 CWN 938]. On the other hand, therBbay view is to
hold such gifted property as selfquisition of the donee unless there is clear expression of
intention on the part of the donor to make it ancesitajinohan Dasv. Sir Mangal Das 10
Bom 528], and this view has been accepted by thehAbad and the Lahore High Courts
[Parsotamv. Janki Bai, ILR 29 All 354; Amarnath v. Guran, AIR 1918 Lah 394]. This
conflict of judicial opinion was brought to the notice of the Privy CouncilahRam Singh
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v. Deputy Commissioner of Partapgarf64 |A 265] but the Judicial Committee left the
guestion open as it was not necessary to decide it in that case.

11. In view of the settled law that a Mitakshara father has right of disposition over his
selfacquired property to which no exception can be takeridognhle descendants, it is in our
opinion not possible to hold that such property bequeathed or gifted to a son must necessarily,
and under all circumstances, rank as ancestral property in the hands of the donee in which his
sons would acquire eordinateinterest. This extreme view, which is supposed to be laid
down in theCalcutta caseeferred to above, is sought to be supported on a twofold ground.
The first ground is the well known doctrine of equal ownership of father and son in ancestral
property wheh is enunciated by Mitakshara on the authorityYafyjnavalkya The other
ground put forward i-asc (uhiasti ttihcen ad eafs ngitvieom boyf M
and cannot comprehend a gift of this character and consequently such gift cannet but b
partible property as between the donee and his sons.

12. So far as the first ground is concerned, the foundation of the doctrine of equal
ownership of father and son in ancestral property is the well known texagriavalkya
[YaganavalkyaBook 2, 129which says:

iThe ownership of -efualtirh the acauisitibns sfotmee i s co
grandfat her, whet her | and, corody or chattel

It is to be noted that Vijnaneswar invokes this passage in Chapter I, Section 5 of his work,

where he deals with the divisioa f grandfatherds wealth amongs
grandsons, it is said, have a right by birth i
consequently are entitled to shares on partition, though their shares would be detpemined
stirpesandnot per capita.This discussion has absolutely no bearing on the present question.

It is undoubtedly true that according to Mitakshara, the son has a right by birth both in his
fatherd6s and grandfather 6s est anttienisnadetin as has
this respect bitaksharai t s el f . I n the ancestral or grandf a
father, the son has equal rights with his father; while in theaseffired property of the

father, his rights are unequal by reason offditeer having an independent power over or

predominant interest in the sam®4 y n é&liadu Law, 11th Ed., p. 336] It is obvious,
however, t hat the son can assert this equal ri
property has devolved upon higtier and has become ancestral property in his hands. The

property of the grandfather can normally vest in the father as ancestral property if and when

the father inherits such property on the death of the grandfather or receives it, by partition,

made by the grandfather himself during his lifetime. On both these occasions the
grandfatherds property comes to the father by
descendant of the former and consequently it becomes ancestral property in his hands. But
when the father obtains the grandfatherds prorg
he is a son or has any legal right to such property but because his father chose to bestow a

favour on him which he could have bestowed on any other personladeeinterest which

he takes in such property must depend upon the will of the grantor. A good deal of confusion,

we think, has arisen by not keeping this distinction in mind. To find out whether a property is

or is not ancestral in the hands of a paitc person, not merely the relationship between the

original and the present holder but the mode of transmission also must be looked to; and the
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property can ordinarily be reckoned as ancestral only if the present holder has got it by virtue

of his beinga son or descendant of the original owner. The Mitakshara, we think, is fairly

clear on this point. I't has placed the fatheroc
more places than one has declared them exempt from partition. Thus in Ch8gtetidn 1,

Placitum 19 Mitakshara refers to a text of Narada which says:

AExcepting what is gained by wvalour, the w
by science which are three sorts of property exempt from partition; anfhamyr
conferredby afatle r . 0

Chapter |, Section 4 of Mitakshara deals with effects not liable to partition and property
Afobtained through the fathero6s favouro finds a
can be directed [Section 4, placitum 28Mitakshara). This isemphasised in Section 6 of
Chapter | which discusses the rights of posthumous sons or sons born after partition. In
Placitum 13 of the section it is stated that though a son born after partition takes the whole of
his father 6s and ftmofathereandnsothgy has gaffectianately bestevied i
some property upon a separated son, that must remain with him. A text of Yagnavalkya is
then quoted that Athe effects which have been

him on whom they areebs t o Wagdmavalkya2, 124].

13.1 t may be noted that the expredswhicon fAobt ai
occurs in Placitum 28, Section 4 Miitaksharais very significant. A Mitakshara father can
make a partition of both the ancestral anél-aetjuired property in his hands any time he likes
even without the concurrence of his sons; but if he chooses to make a partition, he has got to
make it in accordance with the directions laid down in the law. Even the extent of inequality,
which is permisible as between the eldest and the younger sons, is indicated in the text
[Mit Chapter |, Section 2]. Nothing depends upon his own favour or discretion. When,
however, he makes a gift which is only an act of bounty, he is unfettered iretiseseof his
discretion by any rule or dictate of law. It is in these gifts obtained through the favour of the
father that Vijnaneswar, following the earlier sages, declares the exclusive right of the sons.
We hold, therefore, that there is no warrantdaying that according to the Mitakshara, an
affectionate gift by the father to the son constitutes ipso facto ancestral property in the hands
of the donee.

14.1f this is the correct view to take, as we think it is, it would furnish a complete answer
to the other contention indicated above that such gifted property must be held partible
bet ween the father and the sons aascqgui sdioteiso nnoo,t
as given byMitakshara.In Chapter |, Section 4 of his work, Vijnaneswaumerates and
deals with properties which are not liable to partition. The first placitum of the section defines

what acleaebitiono is. The definition is base
ifwhatever is acquired bydetthhrd meop art e ntehre hfiansheel
present from a friend or a gift at nuptials, does not appertaintotheecor s 6. What i s a
is this, t hat as the fatherdés gift cannot be

detri ment t o ,itdareot beadgdrded & satfqaistibnaof tke son within the
meaning of the definition given above and consequently cannot be exempted from partition.
This argument seems to us to be untenable. Section 4 of the first chapter in Mitakshara
enumerates arious items of property which, according to the author, are exempt from
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partitionandseta cqui si ti on is only one of them. Fat her
exemption list which is specifically mentioned in placitum 28 of the section. We agtle

the view expressed in the latest editionM& y n elindsl Lawt hat t he fatherds g
itself an exception, the provision in placitum 28 cannot be read as requiring that the gift must

al so be without detr i me ndtbe apalpablehcentrddiatiortesayd s e st a
that there could be any gift by a father out of the estate without any detriment to the estate

[Ma y n Elidda Law, 11th ed., para. 280, p. 344]. There is no contradiction really between

placitum 1 and placitum 28 of thegection. Both are separate and independent items of

exempted properties, of which no partition can be made.

15. Another argument is stressed in this connection, which seems to have found favour
with the learned Judges of the Patna High Court who dedidelil Bench casBhagwatv.
Mst. Kaporni[ILR 23 Pat 599] referred to above. It is said that the exception in regard to
fatherod6s gift as |l aid down in placitum 28 has
his brothers but so far as the malsuis of the donee is concerned, it still remains partible.
This argument, in our opinion, is not sound. If the provision relating teasgliisition is
applicable to all partitions, whether between collaterals or between the father and his sons,
there is @ conceivable reason why placitum 28, which occurs in the same chapter and deals
with the identical topic, should not be made applicable to all cases of partition and should be
confined to collaterals alone. The reason for making this distinction is utedibyithe theory
of equal ownership between the father and the son in the ancestral property which we have
di scussed already and which in our opinion is
conclusion, therefore, is that a property gifted byather to his son could not become
ancestral property in the hands of the donee simply by reason of the fact that the donee got it
from his father or ancestor.

16. As the law is accepted and well settled that a Mitakshara father has complete powers
of disposition over his selacquired property, it must follow as a necessary consequence that
the father is quite competent to provide expressly, when he makes a gift, either that the donee
would take it exclusively for himself or that the gift would be for beaefit of his branch of
the family. If there are express provisions to that effect either in the deed of gift or a will, no
difficulty is likely to arise and the interest which the son would take in such property would
depend upon the terms of the grdhthowever, there are no clear words describing the kind
of interest which the donee is to take, the question would be one of construction and the court
would have to collect the intention of the donor from the language of the document taken
along with tke surrounding circumstances in accordance with the well known canons of
construction. Stress would certainly have to be laid on the substance of the disposition and not
on its mere form. The material question which the court would have to decide in saslisca
whether taking the document and all the relevant facts into consideration, it could be said that
the donor intended to confer a bounty upon his son exclusively for his benefit and capable of
being dealt with by him at his pleasure or that the appagift was an integral part of a
scheme for partition and what was given to the son was really the share of the property which
would normally be allotted to him and in his branch of the family on partition? In other
words, the question would be whethée tgrantor really wanted to make a gift of his
properties or to partition the same. As it is open to the father to make a gift or partition of his
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properties as he himself chooses, there is, strictly speaking, no presumption that he intended
either the oner the other.

17.1tis in the light of these principles that we would proceed now to examine the facts of
this case. The will of his father under which Defendant 1 got the two items of Schedule B
properties is Ex. B and is dated-6-1912. The will is a simple documetit.recites that the
testator is aged 65 and his properties are all his own which he acquired from no nucleus of
ancestral fund. He had three sons, the eldest of whom was Defendant 1. In substance what the
will provides is that after his death, the A Schedwroperties would go to his eldest son, the
B Schedule properties to his second son and the properties described in Schedule C shall be
taken by the youngest. The sons are to enjoy the properties allotted to theabsdthte
rights and with powers oflignation such as gift, exchange, sale étom son to grandson
hereditarily. The testator, it seems had already given certain properties to the wives of his two
brothers and to his own wife also. They were to enjoy these properties during the terms of
their natural lives and after their death, they would vest in one or the other of his sons as
indicated in the will. The D Schedule property was set apart for the marriage expenses of his
third son and an unmarried daughter. Authority was given to his wigelt this property to
defray the marriage expenses with its sale proceeds.

18. It seems to us on reading the document in the light of the surrounding circumstances
that the dominant intention of the testator was to make suitable provisions for thdse of h
near relations whom he considered to have claims upon his affection and bounty. He did not
want simply to make a division of his property amongst his heirs in the same way as they
themselves would have done after his death, with a view to avoid dispukesfuture. Had
the testator contemplated a partition as is contemplated by Hindu law, he would certainly
have given his wife a share equal to that of a son and a quarter share to his unmarried
daughter. Hi s brother sd wpictueesandwhere todld hema t hen
guestion of his wife being authorised to sell a property to defray the marriage expenses of his
unmarried son and daughter. The testator certainly wanted to make a distribution of his
properties in a way different from whatowld take place in case of intestacy. But what is
really material for our present purpose is his intention regarding the kind of interest which his
sons were to take in the properties devised to them. Here the will is perfectly explicit and it
expressly vsts the sons with absolute rights with full powers of alienation by way of sale, gift
and exchange. There is no indication in the will that the properties bequeathed were to be held
by the sons for their families or male issues and although the will ment@rious other
relations, no reference is made to sonsd sons
his sons should have full ownership in the properties bequeathed to them and he was content
to leave entirely to his sons the care of tlwein families and children. That the testator did
not want to confer upon the sons the same rights as they could have on intestacy is further
made clear by the two subsequent revocation instruments executed by the testator. By the
document Exhibit P datel 26:3-1914, he revoked that portion of his will which gave the
Schedule C property to his youngest son. As this son had fallen into bad company and was
disobedient to his father, he revoked the bequest in his favour and gave the same properties to
his otker two sons, with a direction thahey would pay out of it certain maintenance
allowance to their youngest brother or to his family if he got married. There was a second
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revocation instrument, namely, Exhibit3P executed on 14-1914, by which the eadr

revocation was cancelled and the properties intended to be given to the youngest son were

taken away from the two brothers and given to hisisdaw and the legatee was directed to

hand them over to the third son whenever he would feel confiderihéhkdtter had reformed

himself properly. In our opinion, on reading the will as a whole the conclusion becomes clear

that the testator intended the legatees to take the properties in absolute right as their own self
acquisition without being fettered imaway by the rights of their sons and grandsons. In

other words, he did not intend that the property should be taken by the sons as ancestral
property. The result is that the appeal is allowed, the judgments and decrees of both the courts
belowaresetasde and the plaintiffds suit is dismisse

* k k k%
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Dipo v. Wassan Singh
(1983) 3 SCC 376 AIR 1983 SC 846

O. CHINNAPPA REDDY, J. - Smt Dipo, plaintiff in Suit No. 8 of 1962 in the court of

the Subordinate Judge 1st Class, Amritsar is the appellant in this appeal by special leave. She
sued to recover possession of the properties which belonged to her brother, Bua Singh, who
died in1952. She claimed to be the nearest heir of Bua Singh. The suit was filed in forma
pauperis. The suit was contested by the defendants who are the sons of Ganda Singh, paternal
uncle of Bua Singh. The grounds of contest were that Smt Dipo was not theokiBiga

Singh and that even if she was the sister, the defendants were preferential heirs according to
custom, as the whole of the land was ancestral in the hands of Bua Singh. The learned
Subordinate Judge held that the plaintiff, Smt Dipo was the sisBwa Singh. He found that

most of the suit properties were ancestral properties in the hands of Bua Singh, while a few
were not ancestral. Proceeding on the basis that according to the custom, the sister was
excluded by collaterals in the case of ane¢giroperty while she was entitled to succeed to
norrancestral property, the learned Subordinate Judge granted a decree in favour of the
plaintiff for a 2959/34836 share of the plaint A schedule lands and a 13/80th share of the land
described in plaint B chedule. The plaintiff preferred an appeal to the District Judge,
Amritsar. The appeal was purported to be filed in forma pauperis. It was dismissed on the
ground that the plaintiff did not present the appeal in person as required by Order 33, Rule 3.
The defendants also preferred an appeal, but that was also dismissed. There was a second
appeal to the High Court of Punjab & Haryana by the plaintiff. The second appeal was
di smissed as barred by | imitation.twagnotappears
filed along with the memorandum of second appeal. Though the memorandum of second
appeal was filed within time, the copy of the decree was filed after the expiry of the period of
limitation and it was on that ground that the second appeal wasdex.

2. We do not think that the High Court was justified in dismissing the second appeal on
the ground of limitation. The defect was technical as the second appeal itself had been
presented in ti me. I't was onl ywasdfiledcaftgp the of t he
expiry of the period of | imitation. The del ay
should have been condoned and the second appeal should have been entertained and disposed
of on merits. We are also satisfied that the leaistrict Judge was in error in dismissing
the appeal on the ground that the appelfdaintiff had not herself presented the
memorandum of appeal. The appeal had been admitted by the District Judge earlier and there
was no point in dismissing it thereafton the ground that the memorandum of appeal had not
been presented by the party herself. Rules of procedure are meant to advance the cause of
justice and not to shortcircuit decision on merits. We have no option, but to set aside the
judgments of the Birict Judge and the High Court. Instead of sending the case back to the
District Judge for disposal on merits, we have ourselves heard the appeal on merits. The
finding that Smt Dipo is the sister of Bua Singh is a concurrent finding and we accept it. We
also proceed on the basis that according to the prevailing custom of the area, collaterals and
not the sister are preferential heirs to ancestral property in the hands of a propositus, while the
sister and not the collateral is a preferential heir in cegganonancestral property. We must




22

add here that we are not quite satisfied that the custom has been properly established, but for
the purposes of the present case, we proceed on the basis that the custom has been established.
But that is not the end dhe problem before us. No doubt the properties which have been
found by the lower courts to be ancestral properties in the hands of Bua Singh are properties

which originally belonged to Bua Singhbs ances

of the poperty and he had no male issue. There was no surviving member of a joint family,
be it a descendant or otherwise, who could take the property by survivorship. Property

inherited from paternal ancestors alesissueo f cour s

of the propositus, but it is his absolute property and not ancestral property as regards other
relations. InMulla G Principles of Hindu Law(15th Edition), it is stated at page 289:

(Df Ainherits property, whether movable or immovable, fros hif at her or f at her

father, or father 6és f at dseegadds hisfmale ibsed. , it is
Ahas no son, sonbdbs son, or sonbds sondbds son
the property, he holds the property as absolute ownexdfieand he can deal with it
as he pleases. . ..

A person inheriting property from his three immediate paternal ancestors holds it,
and must hold it, in coparcenary with his s
regards other relations he holtisand is entitled to hold it, as his absolute property.

Again at page 291, it is stated:

The share which a coparcener obtains on partition of ancestral property is
ancestral propertas regards his male issu&¢hey take an interest in it by birth,
whether they are in existence at the time of partition or are born subsequently. Such
share, however, is ancestral property only as regards his maleAsswgards other
relations it is separate property, and ifetrcoparcener dies without leaving male
issue, it passes to his heirs by succession.

3. We are, therefore, of the view that the lower courts were wrong in refusing to grant a

decree in favour of the plaintiffrads preogaemrds 6p

The defendants were collaterals of Bua Singh and as regards them the property was not
6ancestral propertydé6 and hence the plaintiff
to a decree in respect of all the plaint properties. jiligments and decrees of the learned
Subordinate Judge, District Judge and High Court are set aside and there will be a decree in
favour of the plaintiff for all the plaint properties.

* k k k%
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Commissioner of Wealth Taxy. Chander Sen
(1986) 3 SCG67 : AIR 1986 SC 1753

SABYASACHI MUKHARJI, J .- These appeals arise by special leave from the decision

of the High Court of Allahabad dated August 17, 1973. Two of these appeals are in respect of
assessment years 1966 and 19668 arising out of the pceedings under the Wealth Tax

Act, 1957. The connected reference was under the Income Tax Act, 1961 and related to the
assessment year 1968. A common question of law arose in all these cases and these were
disposed of by the High Court by a common juegt.

2. One Rangi Lal and his son Chander Sen constituted a Hindu undivided family. This
family had some immovable property and the business carried on in the name of Khushi Ram
Rangi Lal. On October 10, 1961, there was a partial partition in the familyhich the
business was divided between the father and the son, and thereafter, it was carried on by a
partnership consisting of the two. The firm was assessed to income tax as a registered firm
and the two partners were separately assessed in respieeir ghare of income. The house
property of the family continued to remain joint. On July 17, 1965, Rangi Lal died leaving
behind his son, Chander Sen, and his grandsons i.e. the sons of Chander Sen. His wife and
mother predeceased him and he had no adisele except Chander Sen. On his death there
was a credit balance of Rs 1,85,043 in his account in the books of the firm. For the
Assessment Year 196&y (valuation date October 3, 1965), Chander Sen, who constituted a
joint family with his own sons, file a return of his net wealth. The return included the
property of the family which on the death of Rangi Lal passed on to Chander Sen by
survivorship and also the assets of the business which devolved upon Chander Sen on the
death of his father. The sum &% 1,85,043 standing to the credit of Rangi Lal was not
included in the net wealth of the family of
assesseeami l yé6) on the ground that this amount de
capacity and was mdhe property of the assesdamily. The Wealth Tax Officer did not
accept this contention and held that the sum of Rs 1,85,043 also belonged to the-assessee
family.

3. At the close of the previous year ending on October 22, 1962, relating to the
assesseant year 19668, a sum of Rs 23,330 was credited to the account of late Rangi Lal on
account of interest accruing on his credit balance. In the proceedings under the Income Tax
Act for the assessment year 1983, the sum of Rs 23,330 was claimed as d@oluclt was
alleged that interest was due to Chander Sen in his individual capacity and was an allowable
deduction in the computation of the business income of the asfassbe At the end of the
year the credit balance in the account of Rangi Lalds&drs 1,82,742 which was transferred
to the account of Chander Sen. In the wealth tax assessment for the Assessment Year 1967
68, it was claimed, as in the earlier year, that the credit balance in the account of Rangi Lal
belonged to Chander Sen in himdividual capacity and not to the assedseeily. The
Income Tax Officer who completed the assessment disallowed the claim relating to interest
on the ground that it was a payment made by Chander Sen to himself. Likewise, in the wealth
tax assessment, tleeim of Rs 1,82,742 was included by the Wealth Tax Officer in the net
wealth of the assessémmily. On appeal, the Appellate Assistant Commissioner of Income
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Tax accepted the assesseebs claim in full. He
devdved on Chander Sen in his individual capacity and as such was not to be included in the

wealth of the assesséamily. He also directed that in the income tax assessment the sum of

Rs 23,330 on account of interest should be allowed as deduction Theeaexfénar felt

aggrieved and filed three appeals before the Income Tax Appellate Tribunal, two against the
assessments under the Wealth Tax Act for the assessment yeas ¥96€6196%68 and one

against the assessment under the Income Tax Act for tleesassnt year 19658. The

Tribunal dismissed the revenuebs appeal s.
4. The following question was referred to the High Court for its opinion:
ifWhet her , on the facts and in the circumst s
Tribunal that the sum of Rs 5843 and Rs 1,82,742 did not constitute the assets of
theassessddi ndu undi vided family is correct?0

5. Similarly in the reference under the Income Tax Act, the following question was
referred:

iWhet her , on the facts antheinteresttohmRs ci r cumst
23,330 is allowable deduction in the computation of the business profits of the
assessepoi nt famil y?o

6. The answer to the questions would depend upon whether the amount standing to the
credit of late Rangi Lal was inherited, aftes ldeath, by Chander Sen in his individual
capacity or as a karta of the assegea# family consisting of himself and his sons.

7. The amount in question represented the capital allotted to Rangi Lal on partial partition
and accumulated profits earned by him as his share in the firm. While Rangi Lal was alive this
amount could not be said to belong to any joint Hindu family gueChander Sen and his
sons, it was the separate property of Rangi L a
his son, Chander Sen, by inheritance. The High Court was of the opinion that under the Hindu
law when a son inherited separate and-aetfuirel property of his father, it assumed the
character of joint Hindu family property in his hargigathe members of his own family. But
the High Court found that this principle has been modified by Section 8 of the Hindu
Succession Act, 1956. Section 8 oétkaid Act provides, inter alia, that the property of a
male Hindu dying intestate devolved according to the provisions of that chapter in the Act and
indicates further that it will devolve first upon the heirs being the relatives specified in Class |
of the Schedule. Heirs in the Schedule Class | includes and provides firstly son and thereafter
daughter, widow and others. It is not necessary in view of the facts of this case to deal with
other clauses indicated in Section 8 or other heirs mentioned Bctietule. In this case as
the High Court noted that the son, Chander Sen was the only heir and therefore the property
was to pass to him only.

8. The High Court in the judgment under appeal relied on a Bench decision of the said
High Court rendered previsly. Inadvertently, in the judgment of the High Court, it had been
mentioned that that judgment waskhudi Ram Lahav. CIT [(1968) 67 ITR 364 (All)] but
that was a case which dealt with entirely different problem. The decision which the High
Court had inmind and on which in fact the High Court relied was a decision in the case of
CIT v. Ram Rakshpal Ashok Kumar[(1968) 67 ITR 164 (All)] In the said decision the
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Allahabad High Court held that in view of the provisions of the Hindu Succession Act, 1956,
the income from assets inherited by a son from his father from whom he had separated by
partition could not be assessed as the income of the Hindu undivided &dirthly son. The

High Court relied on the commentary lhu | | fiddiddel Lawo, 13th Edn., page 248. The

Hi gh Court al so referred t olntradection iModerpas sages
Hindu Lawo (para 411, p. 252). Reliance was also placed on certai@ngiions of this

Court and the Privy Council as well as e y n BHindu Lawo. After discussing all these
aspects the court came to the conclusion that the position of the Hindu law was that partition
took away, qua a coparcener, the character of ceparg property from the property which

went to the share of another coparcener upon a division; although the property obtained by a
coparcener upon partition continued to be coparcenary property for him and his unseparated
issue. In that case what had haped was one Ram Rakshpal and his father Durga Prasad,
constituted a Hindu undivided family which was assessed as such. Ram Rakshpal separated
from his father by partition on October 11, 1948. Thereafter Ram Rakshpal started business of
his own income wheof was assessed in the hands of the asstawdg. Shri Durga Prasad

also started business of his own after partition in the name and style of M/s Murilidhar
Mathura Prasad which was carried on by him till his death. Durga Prasad died on March 29,
1958 leaving behind him his widow, Jai Devi, his married daughter, Vidya Wati and Ram
Rakshpal and Ram Rakshpal dés son, Ashok Kumar ,
Durga Prasad devolved, upon three of them in equal shares by succession undeditthe Hin
Succession Act, 1956. Vidya Wati took away her-timied share, while Jai Devi and Shri

Ram Rakshpal continued the aforesaid business inherited by them in partnership with effect
from April 1, 1958 under a partnership deed dated April 23, 1958. Théirsaidias granted
registration for the Assessment Year 1998 The share of profit of Shri Ram Rakshpal for

the assessment year under reference was determined at Rs 4210. The -fassigsee
contended before the Income Tax Officer that this profit wagp#msonal income of Ram
Rakshpal and could not be taxed in the hands of the Hindu undivided family of Ram
Rakshpal, and held that Ram Rakshpal contributed his ancestral funds in the partnership
business of Muril Dhar Mathura Prasad and that, hence, tbmentherefrom was taxable in

the hands of the assessee family. The High Court finally held on these f&if® yn Ram
Rakshpal that the assets of the business left by Durga Prasad in the hands of Ram Rakshpal
would be governed by Section 8 of the Hirgliccession Act, 1956.

9. The High Court in the judgment under appeal was of the opinion that the facts of this
case were identical with the facts in the cas€Clf v. Ram Rakshpaland the principles
applicable would be the same. The High Court accordiagiswered the question in the
affirmative and in favour of the assessee so far as assessment of wealth tax is concerned. The
High Court also answered necessarily the question on the income tax reference affirmatively
and in favour of the assessee.

10. The question here is, whether the income or asset which a son inherits from his father
when separated by partition the same should be assessed as income of the Hindu undivided
family of son or his individual income. There is no dispute among the commentators o
Hindu law nor in the decisions of the court that under the Hindu law as it is, the son would
inherit the same as karta of his own family. But the question, is, what is the effect of Section 8
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of the Hindu Succession Act, 1956? The Hindu Succession 886 hys down the general
rules of succession in the case of males. The first rule is that the property of a male Hindu
dying intestate shall devolve according to the provisions of Chapter Il and Class | of the
Schedule provides that if there is a mala béiClass | then upon the heirs mentioned in Class

| of the Schedule. Class | of the Schedule reads as follows:

i Son; daughter; wi dow; mot her ; son of
predeceased son; son of a predeceased daughter; daughter of a prediecedder;
widow of a predeceased son; son of a predeceased son of a predeceased son; daughter
of a predeceased son of a predeceased son; widow of a predeceased son of a
predeceased son. o0

11.The heirs mentioned in Class | of the Schedule are son, daeghtencluding the son
of a predeceased son but does not include specifically the grandson, being, a son of a son
living. Therefore, the short question is, when the son as heir of Class | of the Schedule
inherits the property, does he do so in his irtiial capacity or does he do so as karta of his
own undivided family?

12. Now the Allahabad High Court has noted that the cas€l®fv. Ram Rakshpal
Ashok Kumar after referring to the relevant authorities and commentators had observed at
page 171 of theadd report that there was no scope for consideration of a wide and general
nature about the objects attempted to be achieved by a piece of legislation when interpreting
the clear words of the enactment. The learned judges observed referring to the iohsef/at
Mu | | fCénamentary on Hindu Law, and the provisions of Section 6 of the Hindu
Succession Act that in the case of assets of the business left by father in the hands of his son
will be governed by Section 8 of the Act and he would take in hisithdaV capacity. In this
connection reference was also made before us to Section 4 of the Hindu Succession Act.
Section 4 of the said Act provides for overriding effect of Act. Save as otherwise expressly
provided in the Act, any text, rule or interpretatiof Hindu law or any custom or usage as
part of that law in force immediately before the commencement of this Act shall cease to have
effect with respect to any matter for which provision is made in the Act and any other law in
force immediately before ghcommencement of the Act shall cease to apply to Hindus insofar
it is inconsistent with any of the provisions contained in the Act, Section 6 deals with
devolution of interest in coparcenary property and it makes it clear that when a male Hindu
dies afterthe commencement of the Act having at the time of his death an interest in a
Mitakshara coparcenary property, his interest in the property shall devolve by survivorship
upon the surviving members of the coparcenary and not in accordance with the Act. The
proviso indicates that if the deceased had left him surviving a female relative specified in
Class | of the Schedule or a male relative specified in that class who claims through such
female relative, the interest of the deceased in Mitakshara coparpeopeyty shall devolve
by testamentary or intestate succession, as the case may be, under this Act and not by
survivorship.

13. Section 19 of the said Act deals with the mode of succession of two or more heirs. If
two or more heirs succeed together togheperty of an intestate, they shall take the property
per capita and not per stirpes and as teriartemmon and not as joint tenants.
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14. Section 30 stipulates that any Hindu may dispose of by will or other testamentary
disposition any property, whicls capable of being so disposed of by him in accordance with
the provisions of the Indian Succession Act, 1925.

15. It is clear that under the Hindu law, the moment a son is born, he gets a share in the
fatherds property and bHiscrighhacsruepta him notooh the h e
death of the father or inheritance from the father but with the very fact of his birth. Normally,
therefore, whenever the father gets a property from whatever source from the grandfather or
from any other source, beséeparated property or not, his son should have a share in that and
it will become part of the joint Hindu family of his son and grandson and other members who
form joint Hindu family with him. But the question is: is the position affected by Section 8 of
the Hindu Succession Act, 1956 and if so, how? The basic argument is that Section 8
indicates the heirs in respect of certain property and Class | of the heirs includes the son but
not the grandson. It includes, however, the son of the predeceased sothidt position
which has mainly induced the Allahabad High Court in the two judgments, we have noticed,
to take the view that the income from the assets inherited by son from his father from whom
he has separated by partition can be assessed as inctiraesof individually. Under Section
8 of the Hindu Succession Act, 1956 the property of the father who dies intestate devolves on
his son in his individual capacity and not as karta of his own family. On the other hand, the
Gujarat High Court has taken thentrary view.

16. In CIT v. Babubhai Mansukhbhai[(1977) 108 ITR 417], the Gujarat High Court
held that in the case of Hindus governed by the Mitakshara law, where a son inherited the
selfacquired property of his father, the son took it as the jointifgmoperty of himself and
his son and not as his separate property. The correct status for the assessment to income tax of
the son in respect of such property was as representing his Hindu undivided family. The
Gujarat High Court could not accept the wief the Allahabad High Court mentioned
hereinbefore. The Gujarat High Court dealt with the relevant provisions of the Act including
Section 6 and referred du | | &dmsneniary and some other decisions.

17. Before we consider this question further, itl Wwe necessary to refer to the view of
the Madras High Court. Before the Full Bench of Madras High Coutdititional CIT v.
P.L. Karuppan Chettiar[(1978) 114 ITR 523]this question arose. There, on a partition
effected on March 22, 1954, in the Hindu undivided family consisting, dfis wife, their
son,K and their daughtdan-law, P was allotted certain properties as and for his share and got
separated. The partitiowas accepted by the revenue under Sectiow 28 the Indian
Income Tax Act, 192K along with his wife and their subsequently born children constituted
a Hindu undivided family which was being assessed in, that sRdied on September 9,
1963. leavig behind his widow and divided s& who was the karta of his Hindu undivided
family, as his legal heirs and under Section 8 of the Hindu Succession Act. 1956, the Madras
High Court held, that these two persons succeeded to the properties left by Heed&;e
and divided the properties among themselves. In the assessment made on the Hindu undivided
family of whichK was the karta, for the assessment year -B¥6® 197071, the Income Tax
Officer included for assessment the income received from thpegies inherited byK from
his father,P. The inclusion was confirmed by the Appellate Assistant Commissioner but, on
further appeal, the Tribunal held that the properties did not form part of the joint family
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properties and hence the income therefromdoot be assessed in the hands of the family.

On a reference to the High Court at the instance of the revenue, it was held by the Full Bench
that under the Hindu law, the property of a male Hindu devolved on his death on his sons and
grandsons as the gmsons also have an interest in the property. However, by reason of
Section 8 of the Hindu Succession Act, 1956, t
inherits the property to the exclusion of his son. No interest would accrue to the granéson of

in the property left by him on his death. As the effect of Section 8 was directly derogatory of
the law established according to Hindu law, the statutory provision must prevail in view of
the unequivocal intention in the statute itself, expressed in Seitipnvhich says that to the

extent to which provisions have been made in the Act, those provisions shall override the
established provisions in the texts of Hindu law. Accordingly, in that ¢aségne took the
properties obtained by his fathé?, in the partition between them, and irrespective of the
guestion as to whether it was ancestral property in the haderafot, he would exclude his

son. Further, since the existing grandson at the time of the death of the grandfather had been
excluded, an &r-born son of the son will also not get any interest which the son inherited
from the father. In respect of the property obtainedKlgn the death of his father, it is not
possible to visualise or envisage any Hindu undivided family.

The High Court hel that the Tribunal was, therefore, correct in holding that the
properties inherited b from his divided father constituted his separate and individual
properties and not the properties of the joint family consisting of himself, his wife, sons and
daughers and hence the income therefrom was not assessable in the hands of the assessee
Hindu undivided family. This view is in consonance with the view of the Allahabad High
Court noted above.

18. The Madhya Pradesh High Court had occasion to consider thisctasp
Shrivallabhdas Modani. CIT [(1982) 138 ITR 673] and the Court held that if there was no
coparcenary subsisting between a Hindu and his sons at the time of death of his father,
property received by him on hiwihtheapropeety 6 s deat
which had been allotted to his sons on a partition effected prior to the death of the father.
Section 4 of t he Hi ndu Succession Act, 1956,
provided in the Act, any text, rule or interpretationHihdu law or any custom or usage as
part of that law in force immediately before the commencement of the Act should cease to
have effect with respect to any matter for whi
the Hindu Succession Act, 1956 asatbbefore, laid down the scheme of succession to the
property of a Hindu dying intestate. The Schedule classified the heirs on whom such property
should devolve. Those specified in Class | took simultaneously to the exclusion of all other
heirs. nMwasnmtmergionsdas an heir under Class | of the Schedule, and, therefore,
he could not get any right in the property of his grandfather under the provision. The right of a
sonds son in his grandfather s pexistepdaundery dur i nc¢
the Hindu law as in force before the Act, was not saved expressly by the Act, and therefore,
the earlier interpretation of Hindu | aw givin
effectdo. The court f wngatChdiication Acs the lawevbdichvdsant i n ¢
a force earlier should be ignored and the construction should be confined to the language used
in the new Act. The High Court felt that so construed. Section 8 of the Hindu Succession Act

g9
0
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should be taken as a &ebntained provision laying down the scheme of devolution of the
property of a Hindu dying intestate. Therefore, the property which devolved on a Hindu on
the death of his father intestate after the coming into force of the Hindu Succession Act, 1956,
did not constitute HUF property consisting of his own branch including his sons. It followed
the Full Bench decision of the Madras High Court as well as the view of the Allahabad High
Court in the two cases noted above including the judgment under appeal.

19. The Andhra Pradesh High Court @WT v. Mukundgirji [(1983) 144 ITR 18] had
also to consider the aspect. It held that a perusal of the Hindu Succession Act, 1956 would
disclose that Parliament wanted to make a clear break from the old Hindu law in certain
respects consistent with modern and egalitarian concepts. For the sake of removal of any
doubts, therefore, Section 4(@)(was inserted. The High Court was of the opinion that it
would, therefore, not be consistent with the spirit and object of thenesatctto strain
provisions of the Act to accord with the prior notions and concepts of Hindu law. That such a
course was not possible was made clear by the inclusion of females in Class | of the Schedule,
and according to the Andhra Pradesh High Court,old that the property which devolved
upon a Hindu under Section 8 of the Act would be HUF property in his handsvigshis
own sons would amount to creating two classes among the heirs mentioned in Class I. viz.,
the male heirs in whose hands it would joint family property vis-vis their sons: and
female heirs with respect to whom no such concept could be applied or contemplated. The
intention to depart from the pexisting Hindu law was again made clear by Section 19 of the
Hindu Succession Act wtlh stated that if two or more heirs succeed together to the property
of an intestate, they should take the property as tefrastsmmon and not as joint tenants
and according to the Hindu law as obtained prior to Hindu Succession Act two or more sons
suceedi ng to their fatherés pr opircorhimpon Theok as | |
Act, however, has chosen to provide expressly that they should take as-ieamsnon.
Accordingly the property which devolved upon heirs mentioned in Class | dddhedule
under Section 8 constituted the absolute properties and his sons have no right by birth in such
properties. This decision, however, is under appeal by certificate to this Court. The aforesaid
reasoning of the High Court appearing at pages 23 mP6 Justi ce RWIdvdyds Vi ey
Mukundgirji appears to be convincing.

20. We have noted the divergent views expressed on this aspect by the Allahabad High
Court, Full Bench of the Madras High Court, Madhya Pradesh and Andhra Pradesh High
Courts on oneide and the Gujarat High Court on the other.

21.1t is necessary to bear in mind the preamble to the Hindu Succession Act, 1956. The
preamble states that it was an Act to amend and codify the law relating to intestate succession
among Hindus.

22.1In view o the preamble to the Act i.e. that to modify where necessary and to codify
the law, in our opinion it is not possible when Schedule indicates heirs in Class | and only

includes son and does not include sdoorsdys son bu
that when son inherits the property in the situation contemplated by Section 8 he takes it as
karta of his own wundivided family. The Gujarat

would mean that though the son of a predeceased son and sohtbiea son who is intended
to be excluded under Section 8 to inherit, the latter would by applying the old Hindu law get a
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right by birth of the said property contrary to the scheme outlined in Section 8. Furthermore
as noted by the Andhra Pradesh Highu@ that the Act makes it clear by Section 4 that one
should look to the Act in case of doubt and not to theemisting Hindu law. It would be
difficult to hold today the property which devolved on a Hindu under Section 8 of the Hindu
Succession Act wdd be HUF in his hand wia-vis his own son; that would amount to
creating two classes among the heirs mentioned in Class |, the male heirs in whose hands it
will be joint Hindu family property vis-vis son and female heirs with respect to whom no
such cacept could be applied or contemplated. It may be mentioned that heirs in Class | of
Schedule under Section 8 of the Act included widow, mother, daughter of predeceased son
etc.

23. Before we conclude we may state that we have noted the observatibhdlofa 0 s
fiCommentary on Hindu Law , 15th Edn. dealing with Section
Act at pages 9226 as welladla y n e GHindwLawo |, 12th EdI®., pages 918

24.The express words of Section 8 of the Hindu Succession Act, 1956 cannot be ignored
and must prevail. The preamble to the Act reit
|l aw, with that background the express | anguage
a predeceased son cannot be ignored.

25.In the aforesaid light the views expressed by the Allahabad High Court, the Madras
High Court, the Madhya Pradesh High Court, and the Andhra Pradesh High Court, appear to
us to be correct. With respect we are unable to agree with the views of the Bighr@ourt
noted hereinbefore.

26. In the premises the judgment and order of the Allahabad High Court under appeal is
affirmed and the Appeals Nos. 166869 of 1974 are dismissed with costs. Accordingly
Appeal No. 1670 of 1974 in Income Tax Reference tvmwist follow as a consequence in
view of the findings that the sums standing to the credit of Rangi Lal belongs to Chander Sen
in his individual capacity and not the joint Hindu family, the interest of Rs 23,330 was an
allowable deduction in respect oktincome of the family from the business. This appeal also
fails and is dismissed with costs.

27.The Special Leave Petition No. 5327 of 1978 must also fail and is dismissed.

* k k % %
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M/s. Nopany Investments (P) Ltd Santokh Singh (HUF)
2007 (13) J1448

TARUN CHATTERJEE, J . - 2. This appeal has been preferred before us, assailing
the judgment and decree dated"X& April, 2007, passed by the High Court of
Delhi, whereby, the High Court had dismissed the appeal of the appellant, thereby gffirmin
the judgments of the courts below decreeing the eviction suit filed at the instance of the
respondent against the appellant.

4. On 16" of July, 1980, the appellant entered into a lease with Dr. Santokh Singh HUF
for a period of 4 years, with respeotthe property situated at-NL2, Panchsheel Park, New
Del hi (At he suit premi s esAoscprdinglg, ttthaexpirgofthd | y r ent
aforesaid period of 4 years, a notice of eviction dafeofBpril, 1984 was issued which was
followed by filing an eviction petition No. 432 of 1984 before the Additional Rent Controller
by Jasraj Singh, claiming himself to be the Karta of Dr. Santokh Singh HUF. The Additional
Rent Controller passed an order directing the appellant for payment of rbatrate of Rs.
3500+, After coming into force of Section 6A of the Delhi Rent Control Act, a notice dated
9™ of January, 1992 was sent by Jasraj Singh, in the above capacity, to the appellant for
enhancement of rent by 10 percent and also terminatitenahcy of the appellant. In reply
to this notice, the appellant denied the right of the respondent to enhance the rent. Another
notice dated Fiof March 1992 was sent afresh by the respondent notifying the appellant that
the rent stood enhanced by 1Qrqemt while the tenancy stood terminated w.e.f. 18/f7
July, 1992. The aforesaid eviction petition No. 432 of 1984 was withdrawn"bof 2Qigust,

1992 by Jasraj Singh. Thereafter, a notice datédf3September, 1992 was sent by Jasraj
Singh askinghe appellant to vacate the suit property to which the appellant did not concede
and refused to vacate the same by a reply dattof28eptember, 1992. Of'®f February,

1993, Dr. Santokh Singh HUF, through Jasraj Singh, claiming himself to be tteedfdhe

HUF, instituted a suit seeking eviction of the appellant from the suit premises. The trial court
decreed the respondentds suit for possession,
Additional District Judge, Delhi. The first appellateurt dismissed the appeal summarily.
Against this order of the first appellate court, a second appeal, being R.S.A. No. 146 of 2003,
was preferred before the High Court of Delhi, which remanded the matter to the first appellate
court for fresh considerian. In pursuance of this direction of the High Court, the first
appellate court, after fresh consideration of the matter, affirmed the judgment passed by the
rial court thereby dismissing the appeal of the appellant herein. Being aggrieved and
dissatisfi@ with the order of the first appellate court, the appellant preferred a second appeal,
being R.S.A. No. 209 of 2005, before the High Court of Delhi, which, however, was also
dismissed. It is this decision of the High Court of Delhi, which is impugnékisrappeal

and in respect of which leave has already been granted.

5. The pivotal questions, inter alia, in the facts and circumstances of this case, which
warrant our determination are as follows:

(i)  Whether Jasraj Singh could file the suit for &aic, in the capacity of the
Karta of Dr. Santokh Singh HUF, when, admittedly, an elder member of the aforesaid
HUF was alive?
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(i)  Whether the High Court was right in concluding that the first appellate
court had duly dealt with all the issues involvead aeappreciated evidence as
provided under O0.41 R.31 of the Code of Civi

(i)  Whether the contractual tenancy between the landlord and tenant came to
an end merely by filing an eviction petition and whether the landiordd seek
enhancement of rent simultaneously or post termination of tenancy?

(iv) Whether the landlord could issue a notice under Section 6A of the Delhi
Rent Control Act, 1958 (in short #Athe Act 0)
of the rent catroller during the pendency of an order under Section 15 of the Act
directing the tenant to deposit rent on a month to month basis ?

6. We have heard the learned counsel for the parties. As regards the first issue, as noted
hereinabove, the learned sentmunsel Mr. Gupta appearing on behalf of the appellant had
guestioned the maintainability of the suit filed at the instance of Jasraj Singh, claiming
himself to be the Karta of Dr. Santokh Singh HUF. The learned counsel Mr. Gupta strongly
argued before uthat in view of the settled principal of law that the junior member in a joint
family cannot deal with the joint family property as Karta so long as the elder brother is
available, the respondent herein, who is admittedly a junior member of the farily,nm
have instituted the eviction suit, claiming himself to be the Karta of the family. In support of
this argument, the learned senior counsel Mr. Gupta has placed reliance on the decisions of
this court inSunil Kumar v. Ram Prakash(1988) 2 SCC 77andTribhovan Das Haribhai
Tamboli v. Gujarat Revenue Tribunal[(1991) 3 SCC 442]. Before we look at the views
expressed by the High Court on this question, it would be pertinent to note the ratios of the
two authorities cited before us. unil Kumarv. Ram Prakash this court held as follows:

In a Hindu family, the Karta or Manager occupies a unique position. It is
not as if anybody could become Manager of a joint Hindu fam#ya general
rule, the father of a family, if alive, and in his absence the senior member of the
family, is alone entitled to manage the joint family property.From a reading of the
aforesaid observation of this courtSunil Kumar v. Ram Prakashwe are nable to
accept that a younger brother of a joint Hindu family would not at all be entitled to
manage the joint family property as the Karta of the family. This decision only lays
down a general rule that the father of a family, if alive, and in his absbacsenior
member of the family would be entitled to manage the joint family property. Apart
from that, this decision was rendered on the question whether a suit for permanent
injunction, filed by ceparcerners for restraining the Karta of a joint hirfdmily
from alienating the joint family property in pursuance of a sale agreement with a
third party, was maintainable or not. While considering that aspect of the matter, this
court considered as to when could the alienation of joint family propertyebiatha
be permitted. Accordingly, it is difficult for us to agree with Mr. Gupta, learned
senior counsel appearing for the appellant, that the decisi®ariih Kumar v. Ram
Prakash[supra] would be applicable in the present case which, in our view, does not
at all hold that when the elder member of a joint hindu family is alive, the younger

1
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member would not at all be entitled to act as a manager or Karta of the joint family
property.
In Tribhovandascase, this court held as follows:

The managership of the joint family property goes to a person by birth and is
regulated by seniority and the karta or the manager occupies a position superior to
that of the other members. A junior memloamnnot, therefore, deal with the joint
family property as manager so long as the karta is available except where the karta
relinquishes his right expressly or by necessary implication or in the absence of the
manager in exceptional and extraordinary aimstances such as distress or calamity
affecting the whole family and for supporting the family or in the absence of the
father whose whereabouts were not known or who was away in remote place due to
compelling circumstances and that his return within gasonable time was unlikely
or not anticipated

From a careful reading of the observation of this coufribhovandascase, it would be
evident that a younger member of the joint hindu family can deal with the joint family
property as manager in the fmiing circumstances:

()  if the senior member or the Karta is not available;
(i) where the Karta relinquishes his right expressly or by necessary implication;

(i) in the absence of the manager in exceptional and extra ordinary circumstances
such as ditress or calamity affecting the whole family and for supporting the family;

(iv) inthe absence of the father:
(a) whose whereabouts were not known or
(b) who was away in a remote place due to compelling circumstances
and his return within aeasonabléime was unlikely or not anticipated.

Therefore, in Tribhovandas case, it has been made clear that under the aforesaid
circumstances, a junior member of the joint Hindu family can deal with the joint family
property as manager or act as the Kaftdhe same.

7. From the above observations of this court in the aforesaid two decisions, we can
come to this conclusion that it is usually the father of the family, if he is alive, and in his
absence the senior member of the family, who is entitled to manage the ijigtdeoperty.

In order to satisfy ourselves whether the conditions enumeratédbimovandascase have
been satisfied in the present case, we may note the findings arrived at by the High Court,
which are as follows:

(i) Jasraj Singh, in his cross ewmation before the trial court had explained that his
eldest brother Dhuman Raj Singh (supposed to be the Karta of the HUF) has been living in
United Kingdom for a long time. Therefore, the trial court had rightly presumed that Dhuman
Raj Singh was not ira position to discharge his duties as Karta of the HUF, due to his
absence from the country.
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(i) The respondent produced the xerox copy of the power of attorney given by Dhuman
Raj Singh to Jasraj Singh.

(i) The trial court relied upon the ladiscussed in the books a me Pringiplediof
HinduLawoby Mul | a a rSdri SWuGuptaondindalLaio , wher ei n it
observed that ordinarily, the right to act as the Karta of HUF is vested in the s@sibmale
member but in his absendie junior members can also act as Karta.

(iv) There was no protest by any member of the joint Hindu family to the filing of the suit
by Jasraj Singh claiming himself to be the Karta of the HUF. There was also no whisper or
protest by Dhuman Raj Singhaigst the acting of Jasraj Singh as the Karta of the HUF. It
may also be noted that the High Court relied on the decision of this caaremdrakumar
J. Modi v. Commissioner of Income Tax, Gujarat Il, Ahmedabd¢AIR) 1976 SC 1953],
wherein it was heldhat so long as the members of a family remain undivided, the senior
member of the family is entitled to manage the family properties and is presumed to be
manager until contrary is shown, but the senior member may give up his right of
management, and arjior member may be appointed manager. Another decisigloiinder
Prasad Jainv. Manohar Lal Jain [2006 Il AD (SC) 520], was also relied upon by the High
Court wherein it has been held at paragraph 10 as follows:

10. A suit filed by a capwner, thus, isnaintainable in law. It is not necessary for
the ceowner to show before initiating the eviction proceeding before the Rent
Controller that he had taken option or consent of the othemwoers. However, in
the event, a cowner objects thereto, the samaynibe a relevant fact.

In the instant case, nothing has been brought on record to show thataivaers of the
respondent had objected to eviction proceedings initiated by the respondent herein.Having
relied on the aforesaid decisions of this Court amatena of other decisions and the findings
arrived at by it, as noted hereinabove, the High Court rejected the argument of the appellant
that Jasraj Singh could not have acted as the Karta of the family as his elder brother, namely,
Dhuman Raj Singh, beg the senior most member of the HUF, was alive. In view of our
discussions made herein earlier and considering the principles laid doWwiblovandas
case andsunil Kumar case, we neither find any infirmity nor do we find any reason to differ
with the indings arrived at by the High Court in the impugned judgment. It is true that in
view of the decisions of this court®u n i | Kasenand ribtsovandascase, it is only in
exceptional circumstances, as noted herein earlier, that a junior membet earilze Karta
of the family. But we venture to mention here that Dhuman Raj Singh, the senior member of
the HUF, admittedly, has been staying permanently in the United Kingdom for a long time. In
Tribhovandascase itself, it was held that if the Kartatbé HUF was away in a remote place,

(in this case in a foreign country) and his return within a reasonable time was unlikely, a
junior member could act as the Karta of the family. In the present case, the elder brother
Dhuman Raj Singh, who is permanergtgying in United Kingdom was/is not in a position to
handle the joint family property for which reason he has himself executed a power of attorney
in favour of Jasraj Singh. Furthermore, there has been no protest, either by Dhuman Raj Singh
or by any merber of the HUF to the filing of the suit by Jasraj Singh. That apart, in our view,

it would not be open to the tenant to raise the question of maintainability of the suit at the
instance of Jasraj Singh as we find from the record that Jasraj Singh lesnglibeen
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realizing the rent from the tenant and for this reason, the tenant is now estopped from raising
any such question. In view of the discussions made herein above, we are, therefore, of the
view that the High Court was fully justified in holdingaththe suit was maintainable at the
instance of Jasraj Singh, claiming himself to be the Karta of the HUF.
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Mrs. Sujata Sharma v. Shri Manu Gupta
226 (2016) DLT 647

MR. JUSTICE NAJMI WAZIRI NAIJMI WAZIRI, J.

1.

The issue which is to be decided in thisse is whether the plaintiff, being the first

born amongst the eparceners of the HUF property, would by virtue of her birth, be

entitled to be its Karta. Her claim is opposed by defendants Nos. 1 to 4 while the
defendants Nos. 5odbjectiowt bave gnw@basteenhei ANDOC
filed along with the plaint. Therefore, defendant Nos. 5 to 9 are virtually plaintiffs.
Defendants No. 10 and 11 state that their position is to be determined as per law. Ms.

Mala Goel, the learned counsel fhetplaintiff, submits that the parties to the suit are

the ceparceners of the D.R.Gupta & Sons, HUF.

The suit property comprises residential property at 4, University Road -Dbi07
and some movable properties and shares such as (i) Shares ofaddt&General
Finance Ltd.; (i) Deposits with Motor and General Finance Ltd.; (iii) Bank of
Account in Bank of India, Asaf Ali Road; and (iv) Bank Account in Vijaya Bank,
Ansari Road.

To determine thdis in this case, the following issues were franvide order dated
15.09.2008:

1. Whether the suit has been valued properly and proper court fee has been
paid thereon? (OPP)

2. Whether the suit for declaration, is maintainable in its present form? (OPP)

3. Whether there exists any coparcenary property or HUF at all?(OPP)

4, Whether the plaintiff is a member of D.R. Gupta and Sons HUF? And if so,
to what effect? (OPP)

5. Whether the interest of the plaintiff separated upon the demise of her father
Sh. K.M Gupta in 1984? (OPD)

6. Assuming existence of a D.R. Gupta and Sons HUF, whether the plaintiff can

be considered to be an integral part of the HUF, particularly after her
marriage in 1977, and whether the plaintiff has ever participated in the
affairs of the HUF as a coparcener, and its effect? (OPP)

7. Assuming existence of D.R. Gupta and Sons HUF, whether the plaintiff is a
coparcener of and legally entitled to be the Karta?(OPP)
8. What is the effect of the amendment in the Hindu Successian 2865 and

has it made any changes in the concept of Joint Family or its properties in
the law of coparcenary? (OPP)

9. Relief.
Issue 1
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This issue was decided in favour of defendant Nos. 1 to 4 by this Court, which was
subsequently set aside in pgnl N0.293/2010 on 17.01.2013, therefore, this issue
stands settled in favour of the plaintiff.

5. Issues No. 2, 3,4 and 7.

Ms. Mala Goel, the learned counsel for the plaintiff submits that pursuant to the

Hindu Succession (Amendment) Act, 2005 (hereif t er ref erred to as
ActZ) which amended the Hindu Succession Act, 1956, all rights which were
available to a Hindu male are now also available to a Hindu female. She submits that

a daughter is now recognised as gpaocener by birth in heswn right and has the

same rights in the eparcenary property that are given to a son. She relies upon

Section 6 of the Hindu Succession Act, 1956 which reads as under...

6. She also relies upon the dicta of the Supreme Codntitimovan Das Haribhai
Tamboli v. Gujarat Revenue Tribunal and Or&AIR 1991 SC 1538 which held that

the senior most member in a HUF would become the Karta. The relevant portion of
the above judgment is reproduced hereinunder:

iThe managership of t heapgesintybitkFancis| v Proper
regulated by seniority and the Karta or the Manager occupies a position superior

to that of the other members. A junior member cannot, therefore, deal with the

joint family property as Manager so long as the Karta is available pxabere

the Karta relinquishes his right expressly or by necessary implication or in the

absence of the Manager in exceptional and estdinary circumstances such as

distress or calamity effecting the whole family and for supporting the family or in

theabsence of the father whose whereabouts were not known or who was away in

remote place due to compelling circumstances and that is return within the
reasonabl e time was unlikely or not anticip:

Ms. Mala Goel further relies upon the caseRaim BelasSingh vs. Uttamraj Singh
and Ors. AIR 2008 Patna 8, which held as under. This judgment deals with Section 6B of the
Act:

f9. The suit out of which this civil revi si
2006 much after coming into force of the Hindic&@ssion (Amendment) Act,

2005 (Act XXXIX of 2005) which substituted Section 6 of the Act and provided

that in a joint Hindu family governed by Mitakshara law the daughter of a

coparcener shall by birth become a coparcener in her own right in the same

manrer as the son and will have the same rights in the coparcenary property as

she would have if she had been a son and shall also be subject to the same

liabilities in respect of the said coparcenary property as that of a son and any

reference to a Hindu Miteshara coparcener shall be deemed to include a

reference to a daughter of a coparcener. In the said circumstances, the law is

made very clear that the term "Hindu Mitakshara coparcener" used in the

original Hindu Law shall now include daughter of a copareealso giving her

the same rights and | iabilities by birth as
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7. The learned counsel for the plaintiff further submits that there is clear admission by the
defendant No. 1 of the existence of the aforesaid HUF insofar as the said defendant, Manu
Gupta, had written the letter dated 3.10.2006 (B}.Ro the Military autbrities/Mukul
Gupta/defendant No.6 as Karta of the said HUF. This letter was written ascertaining his right
as the Karta of the HUF by virtue of being the eldest living male member of the HUF; indeed,
the said letter refers to the aforesaid HUF four tirmesr. Similarly, identical letters have

been written on 08.09.2006 (Ex4Pto defendant No. 9, viz. Shri Bharat Gupta.

The learned counsel also refers to Ex. PW3/C which is an extract from a note sheet. No. 36,
Clause 2 whereof reads as under:

i (i gr pekusing the record available in the file it reveals that Bungalow No.4,

University Road Kingsway Camp, Delhi admeasuring an area of 25750 Sq. yards

or 5.32 acres was hzCant Court 1809iraRempetuityn For m AB
dated 25.07.1906 duly registered as number 2239 Book No. 1 Vol. No. 615 on

pages 8 to 54 dated 31.08.1906 on payment of an annual rent of-Rs fa2bur

of Sh. D.R. Gupta, who died on 01.10.71.

(if) The subject properthas also been declared in the name of HUF and mutated
in favour of the Legal Heirs of Late Sh. D.R. Gupta namely (1) Sh. Kishan Mohan
(2) Shri Mohinder Nath Gupta (3) Shri Jatinder Nath Gujpta (4) Shri Ravinder
Nath Gupta and (5) Sh. Bhupinder Nath Gupta.

(iii) The above named individuals have also been declared as joint owners of the
Lease hold rights of the subject property. Shri Kishan Mohan Gupta died-&n 17
1984 and names of his Legal Heirs have been substituted in the names of his Legal
Heirs have ben substituted in the record of this office.

In his deposition on 18.07.2013, P3/ one Mr. N.V. Satyanarayan, Defence Estate
Officer, Delhi Circle, has admitted that the mutation of Bungalow No. 4, University Road,
Delhi had been done in the name of iSRIN. Gupta (Karta); that it is borne out from the
summoned record, i.e., a copy of the letter dated 01.06.85, addressed to Mrs. Shanta K.
Mohan, w/o Late Sh. Kishan Mohan, 18, Anand Lok, New Delhi regarding mutation in the
name of successor of Late ShiskKan Mohan, Karta (JHUF) in respect of 4, University Road,
Delhi and letter dated 5.8.2003 from his office addressed to Sh. R.N. Gupta (Karta) & others,
4 University Road, Del hi on the subject i Mut
Delhiinthenare o f Legal Heirs.o In this |etter, it wi
sole surviving son of Mr. D.R. Gupta and that he was thuKdhia of the said JHUF.

8. It is not in dispute between the parties that the plaintiff is the eldest surviving
member of the HUF. Accordingly, she seeks a decree in terms of the relief sought in the suit.

9. The learned counsel for the plaintiff relies upon the cagtaghunath Rai Bareja
and Another vs. Punjab National Bank and Othef2207) 2 SCC 230which held tlat,
under the Dayabhaga School of Law, an unborn son cannot have a right in the property
because the said son cannot perf@nadhawhereas, under the Mitakshara School of Law,
an unborn son in the womb of his mother gets a share in the ancestral propenghts of
an unborn son in the mottsrwomb under the Dayabhaga School of Law are premised on
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the ability of the child to offer a rice ball or to conduct such necessary rituals for the benefit of
the departed souls of his ancestors. Under the MitaksSchool of Law, emphasis is on the
right of inheritance of the child and therefore, it rests upon consanguinity rather on upon the
inheritance efficacy. It is contended that Section 6 of the Hindu Succession Act extends this
element of consanguinity tiemale coparceners of a HUF under the Mitakshara School of
Law to all aspects of inheritance, which would include the right to manage a ritual or property
as its Karta, being the eldest of theparceners. She submits that by virtue of the family
settlenent dated 01.04.1999 (Ex. PW1/5), the rights of the parties, then existing, were settled.
It was agreed that:

2. The parties hereto confirm and decl are
18.01.1999 was arrived at on the following terms:

2.1 The partts acknowledge and confirmed that the parties hereto are the members of
the Hindu Undivided family D.R. Gupta and Sons (HUF) and each having share in the
movable and immovable properties presently owned by the Hindu Undivided Family as
under:

(a)Shri Krishan Mohan Gupta (The eldest son of late Shri D.R. Gupta who died on 17th
Feb., 1984) and is survived by his wife Smt. Shanta K. Mohan And Mrs. Sujata Sharma &
Mr s . Radhi ka Set h, daughter-l/5theghare.s t o t he part

(b)ShriMah@adr a Nat h Gupta as Kar tH5thshmar ty of t he
(c) Mr. Ravinder Nath Gupta (party of the Third parfl/5th share

(d) Shri Bhupinder Nath/st68harea (party of the
(e) Mr. Jitender Nat hr GOihtslkare( party of the #l

2.2 The parties acknowledge and confirm that the Hindu Undivided family owns and
possesses the following movable and immovable properties.

(a) Bunglow No.4, Universtiy Road, Delhi.
(b) Share of Motor and General Finance Ltd. (4308 shares)

(c) Bank account of Hindu Undivided family D.R. Gupta & Sons (HUF) with Bank of
India, Asaf Ali Road, New Delhi.

(d) Bank account with Vijiya Bank, Ansari Raod, New Delhi.

(e) Deposit with the Mor & General Finance Ltd. of Rs.6,40(dlus accumulated
interest thereon.

2.3 The patrties effected partition of Hindu Undivided family D.R. Gupta & Sons (HUF)
and that the parties being the member of the said Hindu Undivided family were entitled to
and were owners of the movable and immovable properties of the said Hindu Undivided
family mentioned in para 2.2 above to the extent as under:

a) Shri Krishan Mohan Gupta (The eldest son of late Shri D.R. Gupta, who died on
17th Feb. 1983) and is survived hig wife Smt. Shanta K Mohan and Mrs. Sujata Sharma &
Mr s . Radhi ka Set h, daughter, heirs to the part

b) Shri Mahendra Nath Gupta (as karta of t he
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c) Mr. Ravinder Nath Gupta (Party of the ATI

d) Mr. Bhupinder Nath Gupta (Party of the
Nath Gupta (Party of the AFifth parto) 1/5th s

3. The Parties acknowledges that the party of theosd, third, fourth, part are
presently residing in the Hindu Undivided family property No. 4, University Road, Delhi and
that they shall continue to reside therein till any three parties herein jointly decide and
convey their intention to the other pasiherein that the said property No. 4 University Road,
Delhi be put to sale/development then the said property shall be put up for sale/development
immediately by all the parties. Party of the second, third and fourth part within six months
thereof and threafter will vacate the said property.

4. Sale or development of the said property would be taken up only if the total
consideration is equal to or in excess of Rs. 20 Crores. It was further agreed that out of the
total consideration received, first oieore would be away at 1/3rd each to the 3 parties two,
three and four who are residing on the premises towards relocation expenses and the balance
consideration then would be divided in five equal parts.

It was further agreed that under the said famitgldamily settlement, in the event the
parties of the second, third and fourth part are desirous of purchasing the said property,
either singly or jointly then the market value of the said property shall be determined and the
parties desirous of purchaginvould be pay all the other parties who are selling their share
the value of their share as determined by the market price of the said property. In case the
purchase is made by any one or two of the parties of the second, third & fourth part then the
parties/party out of the 2nd, 3rd and 4th parties who are not the purchaser and are being
asked to vacate the premises occupied by them would be paid their share of the relocation
expenses as described in earlier in clause 4 of the agreement.

It was further mder the said oral family settlement that till such time that the permission of

(sic.) competent authority to subdivide or to construct the said property is received the two

families who are not in occupation of the said property would not demand deroaroati

setting aside of their share in the property. However, once the permission to construct and
subdivide is received then it would be their right to demand demarcation and possession of

their share in the said property. In case on demarcation if anyfsar) or two or all out of

the 2nd, 3rd and 4th parties move out of their present constructed portion that they are
occupying, then the affected party/parties would be paid relocation expenses as described

earlier in Clause 4 of the agreement. In suchngévthe parties 2, 3 & 4 will be aloowed a

mini mum, period of six months to vacate the re

10. The plaintiff is the daughter of Kishan Mohan Gupta, who is one of the acknowledged
coparceners of the said HUF and was thus a party. Shedrat! the settlement as a member

of the family and her signatures would have to be read as one of the parties. Her signatures
would testify that she has a share in the property otherwise her signature would not be
necessary.

11. Ms. Goel, the learned augel, further submits that the share of a Karta is restricted by
restraints placed upon the Karta inasmuch as no rights can be created nor can the property be
appropriated to the detriment and exclusion of any of thgacceners.
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12. In the circumstancessue Nos.2, 3, 4 and 7 are answered in the affirmative in favour of
the plaintiff.

12. On behalf of defendant Nos. 10 and 11, the learned counsel, Mr. B. K. Srivastava, submits
in support of the plaintiffs claim, that the stipulation in Section 6(thefHindu Succession
Act,1946, which devolves interest in-parcenary right, is clear and unambiguous and does
not call for any interpretation; that any reference to Hindu Mitakshara Law would be deemed
to include a daughter with equal rights in the copaary, no other view regarding succession

is permissible in view of the overriding effect as per Section 4. For literal rule of
interpretation, he relies upon the dicta of the Supreme Colaghunath Rai Bareja and
Another vs. Punjab National Bank an@®thers(2007) 2 SCC 230

n40. 't may be mentioned in this connection
interpretation of a statute in every system of interpretation is the literal rule of
interpretation. The other rules of interpretation e.g. thischief rule, purposive
interpretation etc. can only be resorted to when the plain words of a statute are
ambiguous or lead to no intelligible results or if read literally would nullify the

very object of the statute. Where the words of a statute ardutdigoclear and
unambiguous, recourse cannot be had to the principles of interpretation other

than the literal rule, vide Swedish Match AB vs. Securities and Exchange Board,
India, AIR2004 SC 4219. As held in Prakash Nath Khanna vs. C.I.T. 2004 (9) SCC

686, the language employed in a statute is the determinative factor of the
legislative intent. The legislature is presumed to have made no mistake. The
presumption is that it intended to say what it has said. Assuming there is a defect

or an omission in thevords used by the legislature, the Court cannot correct or

make up the deficiency, especially when a literal reading thereof produces an
intelligible result, vide Delhi Financial Corporation vs. Rajiv Anand 2004 (11)

SCC 625. Where the legislative intemitiear from the language, the Court should

give effect to it, vide Government of Andhra Pradesh vs. Road Rollers Owners
Welfare Association 2004(6) SCC 210, and the Court should not seek to amend
the | aw in the grab of interpretation. o

13. The learned amsel further relies upoGanduri Koteshwar Ramma & Anr. v. Chakiri

Yanadi & Anr.,(2011) 9 SCC 788 which, in the context of Section 6 of the Hindu Succession
Act, held that rights in the eparcenary property among male and female members of a joint
Hindu family are equal on and from 9.9.2005. He submits that the legislature has now
conferred a substantive right in favour of the daughters; that by Section 6, the daughter of the
co-parcenar shall have same rights and liabilities in thpatoenary propertgs she would if

she had been a son; thus, on and from 9.9.2005, the daughter is entitled to a share in the HUF
property and is a eparcenar as if she had been a son. The Supreme Court relied upon its own
judgment inS.Sai Reddy v. S. Narayana Reddy ans@1991) 3 SCC 647 which held that

the Hindu Succession Act was a beneficial legislation and had been placed on the statute book
with the objective of benefitting a womésvulnerable position in society. Hence, the statute
was to be given a literal effe It is, however, required to be noted that the Court was then
considering Section 29(a) of the Act and not Section 6.
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14. The learned counsel for the defendant further submits that it is necessary to take into
consideration Section 29(a) of Hindu Sustes (Andhra Pradesh Amendment) Act, 1986
which is para materiato Section 6 of the Hindu Succession Act,1956. Therefore, the
principle laid down inS.Sai Reddy v. S. Narayana Reddy and @ssipra) which is referred

to in Ganduri Koteshwar Ramma & Anr. vChakiri Yanadi & Anr. (supra) ought to be
followed. Ergo, the right of the eldest male member of -pareenary extends to the female
members also. In the present case insofar as the plaintiff is the eldest member of the co
parcenary, her being a female cannot be seen a dfszptadn from being its Karta since this
disqualification has been removed by the amendment brought about under Section 6 in the
year 2005. It is further submitted that this Court Smkhbir Singh vs Gaindo Deyi
RFA(0S)30/1974 (CM Application 2730/2014)as held that Section 4 of the Hindu
Succession Act,1956 overrides all customs, texts, etc. to the extent that they provide anything
contrary to what is contained in the Act.

15. However, the learned counsel for defendant Nos. 1 to 4 submits that deletisrto be

read in the context in which it was enacted, i.e. only those customary rights have been
overridden for which there is a specific provision made in the Act; that Section 6 does not
specifically refer to the expressidtarta of an HUF and that th right has to be gleamed

from the text in Hindu law. He also relied upon para 13 of the judgmentibhovan Das
Haribhai Tamboli v. Gujarat Revenue Tribunal and Orésupra)which reads as under:

nl3. I n Raghavachari ar ' sdehts, Bighth Ed, 4987 irPSectionc i pl e s
275 at p. 239 stated thus:

So long as the joint family remains undivided, the senior member of the family is entitled to
manage the family properties, and the father, and in his absence, the nextinsesianale
memberof the family, as its manager provided he is not incapacitated from acting as such by
illness or other sufficient cause. The father's right to be the manager of the family is a
survival of the patria potestas and he is in all cases, naturally, and inae af minor sons
necessarily the manager of the joint family property. In the absence of the father, or if he
resigns, the management of the family property devolves upon the eldest male member of the
family provided he is not wanting in the necessaryacap t y t o manage it. 0

16. He submits that th®. Sai Reddyudgment only recognizes the right of the eldest male
member to be th&arta; that the amendment in 2005 only recognized the rights of a female
member to equal those of male members but it didertEnd to granting them any right in

the management of HUF property; that the Hindu Succession Act,1956 only deals with
succession to the intestate properties of a Hindu and does not purport to address the issue of
the management of the estate.

17. The larned counsel for the defendant Nos.1 to 4 further refers to paras 8 & 9 of the
written statement regarding the powers and functions<airea which are of wide amplitude.
Finally, he submits that the limitation apropos customs under Section 4 is noebemgve.

He submits that Section 6 defines the rights only with respect to the inheritance of property
and not its management; therefore, the undefined rights will have to be gleaned from customs
as well as from the interpretation of ancient texts raggrilindu religion. He submits that
insofar as the right of management has not been specifically conferred on a female Hindu, the
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customary practice would have to be examined. In support of his contention, the learned
counsel relies upon the judgement bé tSupreme Court iBadshah v. Urmila Badshah

Godse & Anr.(2014) 1 SCC 188more particularly paras 13, 14, 16, 20 & 22. He also
contends that the legislations regarding succession between Hindus were enacted for the
purpose of removing obstacles and dimgbinheritance of property by people with mental
disabilities or injuries. Hence, the following enactments were made:

1. Hindu Inheritance Act, 1928
2. Hindu Law of Act, 1929
3. Hindu Amendment Right to Property Act, 1937

19. The learned counsel sults that even the Hindu Succession Act of 1956 has sought to
remove the obstacles in the succession of intestate properties between the Hindus. He submits
that in accordance with the Objective of the Act, Section 24 was regarding inheritance of a
remarrie@l widow (which has since been repealed), while Section 14 empowers a female
Hindu to have an absolute right in property possessed by her before or after the
commencement of the said Act; therefore, that the Act never intended to extend the right of a
femak coparcenor to the management of a HUF which, according to ancient Hindu text, vests
in the eldest male member of the coparcenary.

20. The learned counsel for defendant Nos. 10 and 11 promptly rebuts this contention by
referring to the objects and reasaf the Hindu Succession Act, 2005 which reads inter alia:

n2. Section 6 of the Act deals with devol
property and recognises the rule of devolution by survivorship among the members of the
coparcener. Theetention of the Mitakshara coparcenary property without including the
females in it means that the females cannot inherit in ancestral property as their male
counterparts do. The law by excluding the daughter from participating in the coparcenary
ownershp not only contributes to her discrimination on the ground of gender but also has led
to oppression and negation of her fundamental right of equality guaranteed by the
Constitution having regard to the need to render social justice to women, the Statekhict
Pradesh Tamil Nadu, Karnataka and Maharashtra have made necessary changes in the law
giving equal right to daughters in Hindi Mitakshara coparcenary property. The Kerala
Legislature has enacted the Kerala Joint Hindu Family System (Abolition)9¥&, 1

3. It is proposed to remove the discrimination as contained in section 6 of the Hindu
Succession act, 1956 by giving equal rights to daughters in the Hindu Mitakashara
coparcenary property as the sons have. Section 23 of the Act disentitles a femaleabkir t

for partition in respect of a dwelling house wholly occupied by a joint family until the male
heirs choose to divide their respective shares therein. It is also proposed to omit the said
section so as to remove the disability on female heirs containe n t hat secti on.

21. He also submits that there is a positive constitutional protection in favour of the women
under Articles 14, 15 and 16 as well as in the Directive Principles for the State Policy.

The effect of deletion of suBection 2 Section 4f the unamended Act has been enunciated
in a judgment of this court ilNirmala & Ors. v. Government of NCT of Delhi & Ors.,
ILR(2010)Supp.(1) Delhi413 para 13 of which readsunder:

ut i

0
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13. The relevant sections of the HSA are reproduced hereunder:

Old Setion 6 before substitution by the Amendment Act: 6. Devolution of interest of
coparcenary property. When a male Hindu dies after the commencement of this Act, having
at the time of his death an interest in Mitakshara coparcenary property, his interést in
property shall devolve by survivorship upon the surviving members of the coparcenary and
not in accordance with this Act:

PROVIDED that, if the deceased had left him surviving a female relative specified in class |
of the Schedule or a male relatigpecified in that class who claims through such female
relative, the interest of the deceased in the Mitakshara coparcenary property shall devolve by
testamentary or intestate succession, as the case may be, under this Act and not by
survivorship.

Explanation |: For the purposes of this section, the interest of Hindu Mitakshara coparcener
shall be deemed to be the share in the property that would have been allotted to him if a
partition of the property had taken place immediately before his death, irrespeétive o
whether he was entitled to claim partition or not.

Explanation 2 Nothing contained in the proviso to this section shall be construed as
enabling a person who has separated himself from the coparcenary before the death of the
deceased or any of his hgito claim on intestacy a share in the interest referred to therein."
New Section 6after the Amendment Act: 6. Devolution of interest in coparcenary pr@perty.

On and from the commencement of the Hindu Succession (Amendment) Act, 2005, in a Joint
Hindu family governed by the Mitakshara law, the daughter of a coparcener-shall,

(a) by birth become a coparcener in her own right in the same manner as the son;

(b) have the same rights in the coparcenary property as she would have had if she had been a
son;

(c) be subject to the same liabilities in respect of the said coparcenary property as that of a
son, and any reference to a Hindu Mitakshara coparcener shall be deemed to include a
reference to a daughter of a coparcener:

Provided that nothing containdd this Subsection shall affect or invalidate any disposition
or alienation including any partition or testamentary disposition of property which had taken
place before the 20th day of December, 2004.

(2) Any property to which a female Hindu becomegledtby virtue of Sulsection (1) shall

be held by her with the incidents of coparcenary ownership and shall be regarded,
notwithstanding anything contained in this Act, or any other law for the time being in force,
as property capable of being disposddbyp her by testamentary disposition.

(3) Where a Hindu dies after the commencement of the Hindu Succession (Amendment) Act,
2005, his interest in the property of a Joint Hindu family governed by the Mitakshara law,
shall devolve by testamentary or intdst succession, as the case may be, under this Act and
not by survivorship, and the coparcenary property shall be deemed to have been divided as if
a partition had taken place and,

(a) the daughter is allotted the same share as is allotted to a son;
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(b) the share of the prdeceased son or a poeceased daughter, as they would have got had
they been alive at the time of partition, shall be allotted to the surviving child of sueh pre
deceased son or of such gteceased daughter; and

(c) the share of #h predeceased child of a pideceased son or of a pdeceased daughter,

as such child would have got had he or she been alive at the time of the partition, shall be
allotted to the child of such preceased child of the pdeceased son or a pdecease
daughter, as the case may be. Explanatior the purposes of this subsection, the interest

of a Hindu Mitakshara coparcener shall be deemed to be the share in the property that would
have been allotted to him if a partition of the property had takacegmmediately before his
death, irrespective of whether he was entitled to claim patrtition or not.

(4) After the commencement of the Hindu Succession (Amendment) Act, 2005, no court shall
recognise any right to proceed against a son, grandson or-gmaaidson for the recovery of

any debt due from his father, grandfather or grgeindfather solely on the ground of the
pious obligation under the Hindu law, of such son, grandson or gpeatdson to discharge

any such debt:

Provided that in the case @y debt contracted before the commencement of the Hindu
Succession (Amendment) Act, 2005, nothing contained in thiseStibn shall affeet

(a) the right of any creditor to proceed against the son, grandson or-graatson, as the
case may be; or

(b) any alienation made in respect of or in satisfaction of, any such debt, and any such right
or alienation shall be enforceable under the rule of pious obligation in the same manner and
to the same extent as it would have been enforceable as if the HiocksSion (Amendment)

Act, 2005 had not been enacted.

Explanation.-For the purposes of Clause (a), the expression "son", "grandson" or “great
grandson" shall be deemed to refer to the son, grandson or-graatison, as the case may
be, who was born or agted prior to the commencement of the Hindu Succession
(Amendment) Act, 2005.

(5) Nothing contained in this section shall apply to a partition, which has been effected before
the 20th day of December, 2004.

Explanation.-For the purposes of this sectidpartition” means any partition made by
execution of a deed of partition duly registered under the Registration Act, 1908 (16 of 1908)
or partition effected by a decree of a court.

Sections 8 and 9:

8. General rules of succession in the case of mal&he property of a male Hindu dying
intestate shall devolve according to the provisions of this Chapter

(a) firstly, upon the heirs, being the relatives specified in class | of the Schedule;

(b) secondly, if there is no heir of class I, then upon thes hie¢ing the relatives specified in
class Il of the Schedule;

(c) thirdly, if there is no heir of any of two classes, then upon the agnates of the deceased; and
(d) lastly , if there is no agnate, then upon the cognates of the deceased.
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9. Order of succession among heirs in the Sched@lmong the heirs specified in the
Schedule, those in class | shall take simultaneously and to the exclusion of all other heirs;
those in the first entry in class Il shall be preferred to those in thendesatry; those in the
second entry shall be preferred to those in the third entry; and so on in succession.

Ms. Mala Goel, the learned counsel for plaintiff refers to the same locus classicus by Mulla on
principles of Hindu laws which states as under:

fiBy virtue of the new provision, a daughter of a coparcener in a joint Hindu
family governed by the Mitakshara law now becomes a coparcener in her own
right and thus enjoys rights equal to those hitherto enjoyed by a son of a
coparcener. The implications dhis fundamental change are wide. Since a
daughter now stands on an equal footing with a son of a coparcener, she is now
invested with all the rights, including the right to seek partition of the coparcenary
property. Where under the old law, since a flar@uld not act as karta of the
joint family, as a result of the new provision, she could also become karta of the
joint Hindu familybo

22. The learned counsel for the plaintiff further relies upon the 174th Report of the Law
Commission of India, which lsaargued that when women are equal in all respects of modern
day life, there is no reason why they should be deprived of the right and privilege of
managing HUF as theiarta. She argues that it is in this context, that Section 6 was so
formulated that itcovers all aspects of succession to a coparcener which are available to a
male member to be equally available to a female member also.

23. Insofar as the plaintiff father had passed away prior to the aforesaid amendment and there
being no testamentary atession in her favour she would not have any rights into the co
parcenary. Upon the query put to counsel he submits that if the survivor of Mr. Krishan
Mohan Gupta had been male then he would have rights in {parcenary.

24. In the present case, thight of the plaintiff accrued to her upon the demise of the eldest
Karta. Indeed, there is a correspondence in this regard between her and the Land and Building
Department. In any case, it is not denied that she is the eldest ofplaecemers. By lawthe

eldest ceparcener is to be karta of the HUF.

25. It is rather an odd proposition that while females would have equal rights of inheritance in
an HUF property, this right could nonetheless be curtailed when it comes to the management
of the same. Thelear language of Section 6 of the Hindu Succession Act does not stipulate
any such restriction. Therefore, the submissions on behalf of defendant Nos. 1 to 4 which are
to the contrary are untenable.

26. In the case a€ommissioner of Income Tax, Madhyar&esh, Nagpur and Bhandara
vs. Seth Govindram Sugar Mil]AIR 1966 SC24 the Supreme Court had held that:

iThe decision of the Orissa High Court in Budt
of the Madras High Court in V.M.N. Radha Ammal v. Commissioner of Intzome/herein
Satyanarayana Rao J. observed :

"The right to become a manager depends uporiuh@gamental fact that the person on whom
the right devolved was a coparcener of the joint family... Further, the right is confined to the
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male members of the family as the female members were not treated as coparceners though
they may be members of thenjdamily."

17. Viswanatha Sastri J. said :

"The managership of a joint Hindu family is a creature of law and in certain circumstances,
could be created by an agreement among the coparceners of the joint family. Coparcenership
is a necessary qualificath for managership of a joint Hindu family."

18. Thereatfter, the learned judge proceeded to state

It will be revolutionary of all accepted principles of Hindu law to suppose that the senior
most female member of a joint Hindu family, even though shadadt sons who are entitled

as coparceners to the absolute ownership of the property, could be the manager of the
family... She would be guardian of her minor sons till the eldest of them attains majority but
she would not be the manager of the jointikafior she is not a coparcener.

19. The view expressed by the Madras high Court in accordance with well settled principles
of Hindu law., while that expressed by the Nagpur High Court is in direct conflict with them.
We are clearly of the opinion thatth Madr as view is correct. 0

27. What emerges from the above discussion, is that the impediment which prevented a
female member of a HUF from becoming its Karta was that she did not possess the necessary
gualification of ceparcenership. Section 6 of the ndu Succession Act is a socially
beneficial legislation; it gives equal rights of inheritance to Hindu males and females. Its
objective is to recognise the rights of female Hindus apacoeners and to enhance their
right to equality apropos successiomefefore, Courts would be extremely vigilant apropos
any endeavour to curtail or fetter the statutory guarantee of enhancement of their rights. Now
that this disqualification has been removed by the 2005 Amendment, there is no reason why
Hindu women shouldbe denied the position of a Karta. If a male member of an HUF, by
virtue of his being the first born eldest, can biéaaita, so can a female member. The Court
finds no restriction in the law preventing the eldest femalparoener of an HUF, from being

its Karta. The plaintifZs fathefs right in the HUF did not dissipate but was inherited by her.
Nor did her marriage alter the right to inherit thepascenary to which she succeeded after

her fathers demise in terms of Section 6. The said provision entphasises the statutory
rights of females. Accordingly, issues 5, 6 and 8 too are found in favour of the plaintiff.

29. In these circumstances, the suit is decreed in favour of the plaintiff in terms of the prayer
clause, and she is declared kwtaof AD. R. Guptza & Sons ( HUF)

30. Decree sheet be drawn up accordingly.
31. The suit is disposed off in the above terms.
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Hunoomanpersaud Panday. Mussumat Babooee Munraj Koonweree
(18541857) 6 Moorebs I nd. App. 393 (PC)

This was an appeal from a decree of the Sudder Dewanny Court of Agra, which reversed
the judgment of the Principal Sudder Ameen of the District of Goruckpore, pronounced in
favour of the Appellant, in a suit which was brought by Lal Inderdowun Singh, since
deceased, and now represented by the Respondent, his son, against the Appellant, the chief
Defendant, antRanee Degumber Koonweree

The object of the suit was, first, to recover possession of certain ancestral estates called
Daree Deha, Mohundur, &. situate in the Pergunnah Nugger Bustee, in the District of
Goruckpore, with mesne profits and interest; and, secondly, to set asidegageBond,
dated Assar @dee Poornumashee, FusleeyJul 18 3 9) , and to cancel
asmortgageeinhe Col |l ectorés records.

The circumstances under which the suit arose were these:

The Appellant, a Banker, carrying on business in the District of Goruckpore, was in the
habit of making advances and loans to the neighbouring landholders. His fathems Bucc
Panday, before him, had been engaged in the
transactions he had advanced the sum of Rs. 8,002, to Raja Tobraj Singh, the paternal
ancestor of Lal Seetla Buksh Bahadur Singh, of whom the Respondent wdisrgu@n the
occasion of this advance, Raja Tobraj Singh executed several deeds, conveying certain

t

h ¢

S ¢

vill ages, part of his estate, by way of usufr

Falguni Samvat (F.S.), Fuslee, after the death of Raja T8lmglh, an adjustment of accounts

took place between Appellantés father and Raj i

Tobraj Singh, when a balance of Rs. 5,252, as against Raja Sheobuksh Singh, was agreed on.

For this sum Bonds were given and certaimlds and vill ages were assi

father by Raja Sheobuksh Singh by way of usufruct mortgage. Raja Sheobuksh Singh died
shortly after this transaction, leaving an only son, Lal Inderdowun Singh, an infant,
whereupon his widow, Ranee Degumbeookweree, assumed the proprietorship of the
estates of her late husband, and the guardianship of his infant son. Her name was registered
with that of Lal Inderdowun Singh, the infant, on the records, until he attained his majority,
when a deed of gift hawg been executed by the Ranee in his favour, her name was removed
from the Government register of landowners by a petition for mutation in the ordinary way. In
1239, Fuslee, after the death of Raja Sheobuksh Singh, another adjustment of accounts took
place between the Appellant (who had in the meantime succeeded to the business and
property of his father, then deceased) and Ranee Degumber Koonweree, as the representative
of her husband, in which a balance of Rs. 3,200 was agreed to be debited to thénRhaee.

same year, the family estates being in arrear of the revenue payable to Government, and in
danger of sequestration by reason of such arrear, the Appellant, under authority of an order
from Ranee Degumber Koonweree, paid into the local Collectdmtde account of such
arrears, Rs. 3,000, for which sum the Ranee afterwards executed three several Bonds, of Rs.
1,000 each, and bearing date respectively Phagoon Soodee Poornumashee F. S. 1243, Assar
Soodee Poornumashee F. S. 1243, and Katikbudee Poashee F. S. 1244. Previous to
executing the abovementioned Bonds, the Ranee had, in consideration of Rs. 1,200 part of the
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balance before found to be due to the Appellant, and of a further loan of Rs. 600 from
Goordial Panday (which was afterwards refdajycthe Appellant), executed to the Appellant

and Goordial Panday a Bond and deed of mortgage, conveying to them the Mouzas Mohunder
and Dee Mar in usufruct, granting at the same time a lease of the same to him for the whole
term of the mortgage. In the mitn Sawun, in the same year, the Ranee executed a mortgage
to the Appellants, charging 200 beegahs of land lying in Bundeheree, in consideration of Rs.
1,000 part of the balance of Rs. 2,000, then remaining unsecured. In F. S. 1244, the Appellant,
having @id off certain incumbrances of the amount of Rs. 4,000, which the Ranee had
previously effected on the lands of the Raj, received from her a Deed dated Teyt Soodee
Poornumashee F. S. 1244, conveying to him in usufructuary mortgage the villages Dee Mar,
Daree Deha, and Mohunder, also a pottah for the same, bearing the same date; the
consideration for the whole being Rs. 5,000 of which sum Rs. 1,000 was the balance due on
the original account, and Rs. 4,000 the amount of incumbrance paid off by the Appellant

F. S. 1246 a final adjustment of accounts took place between the Appellant and Ranee
Degumber Koonweree, in which the items stood as follewdonies paid by Appellant to
Tahsildah on account of Government revenue due from the Raj, Rs. 5,186; afmmonies
secured by mortgage of Mohunder, Daree Deha, and lands in Dee Mar, Rs.. 5,000; amount
secured by mortgage of Bundeheree, Rs. 1,000; amount secured by three several Bonds of
Ranee Degumber Koonweree for Rs. 1,000 each, Rs. 3,000; amount du&akssicg of Rs.

1,500 secured by Bond, Rs. 814; making in the whole, Rs. 15,000. On this balance having
been ascertained, the Ranee and Lal Inderdowun Singh, then a minor, by a mortgage Bond,
dated Assar Soodee Poornumashee F.S. 1246, conveyed to tHRmppeusufructuary
mortgage Daree Deha, Dee Mar, Bundeheree, Raja baree, Mohunder, and Gundherea Faiz,
which transaction formed the subject of the present suit. In this Bond the Ranee was described
as being possessed of the mortgaged property in pranyrigght.

Apart from these transactions of loan and mortage, Raja Sheobuksh Singh granted to the
Appellant in Birt some thirty beegahs of waste land lying in Bundeheree, in consequence of
which grant Appellant expended much money in reclaiming the wexsigtjing buildings, and
otherwise improving the land. Ranee Degumber Koonweree afterwards, finding that
Appellant possessed no evidence of his Birt title, compelled him to pay Rs. 500 for a Birt
puttee, which she executed. Besides this portion of Bidslahe Appellant had purchased
three and a half beegahs, lying in Dee Mar, from Gosain Musan Nath Fakir, to whom they had
been granted for religious services by Raja Pirthee Pal Singh, the ancestor of the original
Plaintiff.

On the 10th December, 1849, Uaderdowun Singh, having then attained his majority,
filed a plaint in the Zillah Court of the Principal Sudder Ameen of Goruckpore against the
Appellant and Ranee Degumber Koonweree, for the possession of Zemindary right,
unincumbered by Birt, of Dareeeba, Mohunder, Gundherea Faiz and of certain lands lying
in Bundeheree, Dee Mar, and Rajabaree; also to set aside the mortgage Bond before
mentioned, bearing date Assar Soodee Poornumashee F. S. 1246, and to oust the Appellant.
The plaint alleged that Raméegumber Koonweree had acted as the guardian of the Plaintiff
and managed his affairs for him during his minority; that she being a Purdah Nasheen and
totally ignorant of matters of business, and been imposed on and deceived by her servants and
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agents, Wo had, without her knowledge or authority, made contracts of loan and mortgage

with divers parties, and effected encumbrances
among others, had by collusion and fraud obtained from them, under pretenoegzgm,

the possession of certain lands and villages; that the villages and lands so unlawfully
possessed by the Appellant were component part
by the act of a guardian.

The answer of the Appellant set fortietcircumstances above stated under which the
debts were contracted and the mortgage Bonds executed, and traversed the allegations
respecting the Raneeds ignorance of matters of
Raneeds age n tatgthe Plaimiff]in B 5.1125%, aftér he¢ had attained majority, had
personally acknowledged the validity of the mortgage Bond and the debt due under it; that the
Appellant in expressing a desire to redeem Gundherea Faiz and Baree (which second village
wasnot included in the suit), had proposed to execute a fresh mortgage of Mohunder, Daree
Deha, and the lands in Bundeheree, De Mar and Rajabaree, and that the Plaintiff, since
attaining majority, had borrowed money on Bond from the Appellant, and the Appbi}
his answer finally insisted that the amount of mesne profits was greatly exaggerated.

The answer of the Ranee Degumber Koonweree averred ignorance of the matters in issue,
asserting that the Appellant had been for some time employed by her inpthatycaf
Manager.

Lal Inderdowun Singh having died, Mussumat Babooee Munraj Koonweree, the
Respondent, was admitted by the Court to prosecute the suit as guardian of Lal Seetla Buksh
Bahadur singh, the infant son and heir of Lal Inderdowun Singh.

By a praeeding of the Principal Sudder Ameen of Goruckpore, had on the 3rd of April,
1850, the issues to be disposed of were settled. The first was upon a point of practice arising
out of and alleged irregularity of the replication; the second was, whether ttgag@Bond
was the act and deed of Ranee Degumber Koonweree; and whether it ought to have effect
against the mortgaged villages; also if the mesne profits, as stated, were correct.

Evidence was entered into on both sides, the effect of which is contaitieel Sudder
Ameends judgment .

On the 23rd of December, 1850, the suit was heard by the Principal Sudder Ameen, who
by his judgment and decree dismissed the suit. The material part of his judgment was as
follows:-

My opinion on the second point is thisThat the mortgage Bond was written, and
that it exists at this time, neither of the parties in their pleadings call it into question; for
the witnesses on both sides depose that it was executed on the part of Ranee Degumber
Koonweree and Lal Inderdowunrfgin. The only dispute is, that the Plaintiff avers it was
made without the knowledge of Ranee Degumber Koonweree, the semoed
Defendant; while the firshamed Defendant declares that Ranee Degumber Koonweree
was cognizant of its execution. My opinions , t hat the Pl aintiffds pl e:
been made without the knowledge of Ranee Degumber Koonweree, the-saowedl
Defendant, is opposed to facts, and on several grounds inadmissible. First; several
witnesses, among whom are some who attestedBbnd, others who were precipient
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witnesses of the transaction, have deposed on both sides, especially some who are the

servants, dependants, and Malgoozars of the Raja, have deposed to the fact. It is,

therefore, impossible that so many persons shail@are of the transaction, and yet the

Ranee and Raja remain in ignhorance, as stated
this Bond, by which certain property was mort
knowledge, seeing that she was the Mana@¢he Raj, the Defendant would not have

been able to get possession of the property mortgaged by the Bond; for when the
Defendant attempted to take possession he would have been opposed by the Ranee.
Thirdly; that at the s e tldnbtehave bbeen récdrded adef endant
mortgagee. Fourthly; assuming the Plaintiffods
colluded with the Defendant, and executed the Bond as he dictated, and that they

moreover filed a petition admitting the mortgage in th#deseent, it is obvious that there

was nothing to prevent the Defendant, in collusion with the Karindas, from fabricating a

deed of sale conveying the disputed property to him: he would not, seeing that he had

such great influence, have been content withrhortgage Bond. Hence it is clear to me

that Ranee Degumber Koonweree, being in want, and also wishing to satisfy former debts

in order to preserve the estates in her hands, mortgaged the estates in order to pay the

debts and put the Defendant in posgegsotherwise it is not possible to credit, that in

the face of such dishonesty on the part of the Karindas, she should refrain from
complaining in the Courts, and preventing Defendant from entering upon the estates; for

her experience and sagacity arendestrated by the fact that she has saved the estates of

the Raj, and has continued to manage them herself to the present time. Fifthly; were the

plea of the Plaintiff to the effect that the Karindas were ungrateful and dishonest, they

would not have givetheir evidence in favour of the Ranee as supporting her statement :

they would unequivocally have declared that the Bond was made with the knowledge and

sanction of the Ranee. These witnesses, after the lapse of so long a period, not having the

fear of eernity before their eyes, depose that they acted under the tutorage of Defendant,

and did not acquaint the Plaintiff with the transaction. Then what more is required to

prove their attachment and subservience to the Ranee? Indeed, from the fact that the
Defendant has been in that possession, the settlement was concluded with him, that

Ranee Degumber Koonweree and Lal Inderdowun Singh, deceased, remained silent for

so long a period, it is clearly inferred that the statement of the Defendant and his
witnessesds true. On these grounds my opinion is, that there can be no doubt that the

Bond was made with the knowledge of Ranee Degumber Koonweree, the Manager of the

Raj, and that the statement of Plaintiff and of her witnesses is made with dishonest
intentions.Several witnesses have been adduced on the part of the Plaintiff, who state

that Ranee Degumber Koonweree and her predecessors had no occasion to borrow

money. This assertion is sufficiently rebutted by the exhibits filed on the part of the first

named Degndant. It is opposed to commonsense to suppose that although the Raj was to

be maintained and that the expenses of the Rajas were gerat, and moreover that a woman

was the manager, that there should have been no occasion to borrow money. Indeed,

copies ofpapers obtained from the office of Registrar of Deeds, and more especially the

decree of the Moonsiff of Captain Gunj, dated 21st of September, 1847, is conclusive
evidence to prove the Plaintiffds statement t
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consdered, namely, whether the mortgage pleaded by Defendant is valid and of effect
touching the village in dispute. The record shows that Ranee Degumber Koonweree was
the manager of the Raj during the infancy of Lal Inderdowun Singh, and that all her acts
ard deeds are recognised in the Revenue Department and in the Special Commission.
During her management, with the object of saving the estates, of paying the debts of her
predecessors, and of satisfying the claims of Mahajuns, the mortgage Bond was executed.
Seeing, moreover, that the settlement was also made with the Defendant by the
Settlement Officer, that a Bond of this nature does not extinguish the title of the infant, it
follows then, as a matter of justice and equity, that the Bond is valid andeof. éfbr if

it be held to be invalid, two difficulties will ariseFirst, that when the Raj is under the
management and guardianship of a person, should necessity arise to take money on loan
in order to pay the Government Malgoozaree and to pay othessaggeexpenses of the

Raj, no person will be willing to lend the money, and the loss of the estates will be the
conseqguence. Secondly, should any person, on the faith of the Raj, and satisfied that there
are assets sufficient to liquidate his loan, advanoaey to the manager of the Raj, and
save the Raj from being lost, and subsequently, should this fact be proved, and on the suit
of the proprietor, on his attaining his majority, he should be able to repudiate the loan, it
would be gross injustice. Therext remains to consider the fact that the name of Lal
Inderdowun Singh is associated with that of Ranee Degumber Koonweree in the
mortgage Bond. | remark that this is not a suit brought by the Defendant, consequently
this point need not be tried and dispd of, since in my opinion the claim must be
dismissed; and precedents adduced by the Plaintiff do not apply to this case : on the
contrary, it is a legitimate inference that these precedents support my view of the case.

Finally, s i n cim is dismisse® by ane, theré ferhains no odcessity for an
inquiry into the matter of mesne profits. On the ground above stated, it is ordered, that the
Plaintiffds claim be dismissed, with costs.

From this Judgment the Respondent appealed to the Sudden®eddawlut at Agra.
The principal grounds of appeal were, that Lal Inderdowun Singh, at the time the Bond was
made, was a mere child, that the Ranee was not designated as guardian in the Bond, but as
proprietor, and that the Bond, therefore, was totailalid, since, under the Ragulations, or
the Hindoo law, a deed made by an infant could have no effect or force; that even admitting
the Bond to be genuine, Ranee Degumber Koonweree was not competent by the Hindoo law
to make such a Bond; that under the laf the Shastras, the son of the deceased living, the
Ranee Degumber Koonweree could have no personal title to the property; but as the son was
an infant she was competent to act as guardian; but as such she was not competent to make
such a transfer of éhproperty as had been made; and, lastly, that the Ranee was not cognizant
of the Bond being executed or of the transaction.

The appeal, which was referred to the full Court, came on for herring on the 22nd of
January, 1852, when the Messrs. Begbie, Deand, Brown, the Judges of the Sudder
Dewanny Court, by their judgment, held, that the question which the Court had to deal with,
related to the right of the Ranee to execute the deed before them. They remarked that the deed
itself assigned to the Raneerappr i et ary character, and that

pl eas that the Ranee acted as her sonés guardi

t
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character both in his answer to the plaint, and still more broadly and unreservedly in his
answerto the pleadings in appeal. That the Plaintiff, on the other hand, had, throughout,
argued for the avoidance of the Bond by denyi
and such being the issue joined between the parties, the Court, looking tot ttratfabe

estates in dispute unquestionably devolved on the Plaintiff, to the exclusion of the Ranee on

the death of the Plaintiffds father, Raj a Shect
even on the assumption that the Ranee voluntarily exéciite Bond and received full
consideration for it, the Bond was not binding on the Plaintiff, and that neither he nor his
ancestral property could be made liable in satisfaction of it. That it was needless for the Court,

their inquiries being thus stoppéd limine, to enter on the real merits of the transaction as

between the Ranee and Hunoomanpersaud Panday; but that a final judgment could not then be
pronounced, the amount of the waisilat (mesne profits) being disputed, and no investigation

on that poih having been made by the Court below. The Court, therefore, decreed to the

Pl aintiff, in alteration of the Principal Sud
related to the avoidance of the Bond, and remitted the suit, with directions, to tbipdPrin

Sudder Ameen, that he determine what amount of mesne profits from the date from which
they were claimed the Plaintiff was entitled
judgment of the Principal Sudder Ameen of Goruckpore, dated 23r@a#riber, 1850, be

amended; that the Bond set up by the Defendant be set aside; and that a decree do pass in
favour of Plaintiff, and that the costs be awarded in the decree to the extent of the jumma of

the property cl ai med. 0

Against this decree the pres@ppeal was brought.
The principal points submitted to the court in the argument, were:

First. As to the validity of the mortgage Bond, whether it was executed by the Ranee at
all, and further, as the Bond purported to be executed by her in a bereimiatter, if it
constituted a valid encumbrance on the Raj.

Second Whether the incumbrance created by Raja Sheobuksh Singh entitled the
Appellant to retain possession of the villages and lands in the mortgage Bond executed by
him until such incumbranceras paid off, or whether it was a personal charge only on the
heir; and the Appellant had not a right to stand in the place of the Ranee in respect of the
monies he had advanced.

Third. Whether it was competent by the Hindoo law to the Ranee, as theeregist
proprietor of the family estate and curator of
by way of mortgage, in consideration of the a
estate, to prevent a sequestration and probable confiscation.

Fourth. Whether after the Factum of the mortgage Bond was establised, and proof of the

advances made, the presumption of law was not in favour of the charge, and the onus
probandi was not upon the heir to disprove the necessity of the advances.

THE RIGHT HON. THE LORD JUSTICE KNIGHT BRUCE i The complainant in
the original suit, was Lal Inderdowun Singh, described in the plaint as proprietor of the Raj of
Pergunnah Munsoor Nuggur Bustee. The suit was against the present Appellant, the chief
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Defendant, and &ee Degumber Koonweree, the second Defendant, the mother of the
complainant. The complainant sought by his plaint the possession of certain immovable

property described in his claim, the particulars of which it is unnecessary to state. He sought

also to et aside a mortgage Bond bearing date Assar Soodee Poorunmashee, 1246 Fuslee, set

up by the Appellant; to oust the Appellant, to cancel the name of the Appellant as mortagagee

in the Collectordés records, and to recover mes

To this suit the Defedant put in his answer. The title of the complainant to the lands as
heir was not denied by the answer; but the Defendant alleged his title as mortgagee (except as
to some Birt lands, the claim to which was abandoned in the suit, and to which it is
unnecesary further to refer). The substantial dispute between the parties was, as to the lands
for which the suit proceeded, whether the Defendant could resist, under his title as mortgagee
to the extent of that interest, the title of the complainant as heprapdetor of the lands.

It is unnecessary to enter in detail into the pleadings or proceedings in the suit. It is
sufficient to state, that in the result the Sudder Ameen decided in favour of the security, and
dismissed the claim generally, but that @peal from that decision, the Sudder Court decided
against the security, and in substance granted the relief asked by the plaint, except in so far as
it was abandoned.

The reasons for the decision of the appellate Court are contained in their judgment. The

Court says, AThe Question with which the Cour:
Ranee to execute the instrument before them. o
to the Ranee a proprietary character, and that it was not amoagstbthe f endant 6 s pl ea
t he Ranee acted as her sonos guardi an, but t

character, both in his answer to the plaint, and still more broadly and unreservedly in his

answer to the pleadings in appeal. The Plaintifftranother hand, has throughout argued for

the avoidance of the Bond, by denying the Ran
being the issue joined between the parties, the Court, looking to the fact that the estates in

dispute unquestionably develd on the Plaintiff, to the exclusion of the Ranee, on the death

of the Plaintiffés father, Raja Sheobuksh Sing
the assumption that the Ranee voluntarily executed the Bond, and received full consideration

for it, the Bond is not binding on the Plaintiff, and that neither he nor his ancestral property

can be made liable in satisfaction of it. It is needless for the Court, their inquiries being thus

stopped in limine, to enter on the real merits of the tramsaes between the Ranee and
Hunoomanpersaud Panday. 0

Their Lordships collect from this judgment that the Court thought that a bar was
interposed by the pleadings, and by the Ranee
further consideration whethehte Appel |l ant és charge <could in a
against the estate.

The Court did not enter upon the question of the validity of the charge, in whole or in
part, as a charge effected by a de facto Manager, or proprietor, whether by right or by
wrongful title, nor advert to the fact that the charge included some items of former charge
wholly unaffected by the objection which they considered of so much weight.

This judgment may be considered under the following points of view:
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First: Did the appellte jurisdiction rightly construe the pleadings, and take a right view
of the issues framed under the direction of the Judge, according to the practice of those
Courts?

SecondlyDid it take a right view of the relation in which the Ranee intended to stand
her sondés estate? And,

Thirdly. Did it consider the point, whether the rights of these parties could wholly depend
upon the question whether that relation was duly or unduly constituted?

On the first point their Lordships think it right to observe, thais of the utmost
importance to the right administration of justice in these Courts, that it should be constantly
borne in mind by them that by their very constitution they are to decide according to equity
and good conscience; that the substance anmiisnod the case are to be kept constantly in
view; that the substance and not the mere literal wording of the issues is to be regarded; and
that if, by inadvertence, or other cause, the recorded issues do not enable the Court to try the
whole case on thmerits, an opportunity should be afforded by amendment, and if need be,
by adjournment, for the decision of the real points in dispute.

But their Lordship think that if the wording of the issues be carefully considered, it will
be found that the issue Bubstance is, whether the charge under the instrument bound the
lands. The words in which the Principal Sudder Ameen states the issue on this point are:
66whether it (the mortgage Bond) ought to have
not anissue limited to the particular description or character in which this act was done, and a
misdescription or error in that respect would not have been fatal to the charge. Consequently,
their Lordships cannot agree with the Sudder Dewanny Adawlut, updirghpoint, that the
real question in dispute between these parties, namely, whether the charge bound the lands in
the hands of the heir, was not substantially included in the issues, which were evidently
intended to raise it. Neither can their Lordshgzlopt the reasoning nor the conclusion of the
Sudder Dewanny Adawlut, upon the second point, as to the relation in which the Ranee meant
to stand, and substantially stood, to the estate of her son.

Deeds and contracts of the people of India ought tabeeally construed. The form of
expression, the literal sense, is not to be so much regarded as the real meaning of the parties
which the transaction discloses. Now, what is meant by the assumption of proprietorship on
the part of the Ranee, which the judgnt ascribes to her? It is not suggested that she ever
claimed any beneficial interest in the estate as proprietor; had she done so, it would have
been, pro tant o, a claim adverse to her son;
thatshedidnot | ai m adversely to her son. The terms o
they occur, whether in deeds or pleadings, or documentary proofs, may, indeed, by a mere
adherence to the letter, be construed to raise the conclusion of an assumption ofipwnersh
the sense of beneficial enjoyment derogatory to the rights of the heir; but they ought not to be
so construed unless they were so intended, and in this case their Lordships are satisfied that
they were not so intended. They consider that the actieoRanee cannot be reasonably
viewed otherwise than as acts done on behalf of another, whatever description she gave to
herself, or others gave to her; that she must be viewed as a Manager, inaccurately and
erroneously descri beeid 0as atnédPriotp riise ttoor ,b0ed whrs edrd
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takes this view, for, whilst he remarks on the improper description of her as heir, or

proprietor, he continues her name as O0060Surbe
documents and pleadings be taketo consideration and the construction proceed on every
part, and not on portions of them, they are s

the real character of her proprietorship.

Upon the third point, it is to be observed that under theddtinlaw, the right of a
bonafide incumbrancer who has taken from a de facto Manager a charge on lands created
honestly, for the purpose of saving the estate, or for the benefit of the estate, is not (provided
the circumstances would support the charge ihaanated from a de facto and de jure
manager) affected by the want of union of the de facto, with the de jure title. Therefore, had
the Ranee intruded into the estate wrongfully, and even practiced a deception upon the Court
of Wards, or the Collectogxercising the powers of the Court of Wards, by putting forth a
case of joint proprietorship in order to defeat the claim of a Court of Wards to the warship,
which is the case that Mr. Wigram supposed, it would not follow that those acts, however
wrong, wau | d def eat the claim of the incumbrancer
assumption of proprietorship, in order to get the management into her hands, does not really
go to the root of the matter, nor necessarily invalidate the charge; consequentljagvbe
view which the Sudder Dewanny Adawlut took of
having been done by her as guaradian, been correct, their decision against the charge without
further inquiry would not have been wédlunded. It would not ha been accordant with the
principles of the Hindoo law, as declared in Coleb. Dig., vol. I., p. 302, and in the case of
Gopee Churun Burralv. Mussusmmaut Ishwaree Lukhee Dibi§(3, Sub. Dew. Adaw. Rep.
93)], and as illustrated by the case cited for Ampellant in the argument, against the
authority of which no opposing decision was cited. Their Lordships, however, must not be
understood to say, that they see any ground of probability for the assertion, that the Ranee
really meant to deceive the Couft\Wards, or the Collector exercising its authority, by any
consciously false description of herself. The title to this Raj cannot readily be supposed to
have been unknown in the Collectorés office,
deceived theffice by such a false description of herself.

It is a circumstance worthy of remark, too, that the complainant does not ascribe this
conduct to her in his plaint. The case that the plaint makes is not that she intruded upon him
and assumed proprietorshifhe plaint itself says she had possession as guardian, that is as
managing in that character; and on a review of the whole pleadings and documentary
evidence, and of the probabilities of the case, their Lordships think it a strained and untrue
constructbn to assign any other character to her acts than that which the plaint ascribes to
them, notwithstanding the use of terms inconsistent with it. For these reasons, their Lordships
think that the judgment of the Sudder Dewanny Court cannot be supportbé grotinds
which that Court has assigned.

It then remains to be considered whether the judgment is substantially right, though the
reasons assigned for it are not satisfactory or sufficient.

If the evidence discloses, as it is contended for the Respotiderit does disclose, no
prima facie case of charge at all on this ancestral estate, then, as the only bar to the
resumption by the heir of his estate is the alleged mortgage title over it, the proof of which
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|l ies on the mort ga gte the estatdy ® the masne Ip@fitsnamdto thes t i t |
other relief, is made out; but if, on the other hand, the evidence discloses even a prima facie

case of charge, some inquiry at least ought, as it seems to their Lordships, to have been
directed.

The questio next to be considered is, whether a prima facie case of a subsisting charge is
made out by the Appellant. The Question involves the consideration of two points: first, the
actual factum of the deed; and next the consideration for it.

First, as to the faam the execution of the Bond by the Ranee is stated by several of the
attesting witnesses. It was argued, however, on behalf of the Respondent, that the Court ought
not to act on their evidence. Some discrepancies, such, however, as are not unfrequently
found in honest cases in native testimnyere dwelt upon. The Sudder Ameen, who
decided this case originally, has made some pertinent remarks on the confirmation which
circumstances give to the oral evidence that the Bond is the deed of the Ranee. Sibe deci
by a native Judge, possessing the intelligence which this judgment of the Sudder Ameen
evinces, on a question of fact in issue before him, is in the opinion of their Lordships, entitled
to respect; he must necessarily possess superior knowledgehabiteeand course of dealing
of natives, and that knowledge would be likely to lead him to a right conclusion upon a
guestion of disputed fact. The Sudder Ameen observes, in substance, that possession went
along with this Bond and that the mortgage wasiiibed in that character as proprietor on the
records of the Collector. He was, therefore, put in possession as mortgagee, and was publicly
known as mortgagee in the Collectordos office.

It is to be observed further, that his receipt of the rents andgoffine lands included in
this conveyance woulB7iphei57h, pro tanto, the annual income of the estate, which would
come to be administered by the Ranee and that this state of things continued for several years
after t he execut i on igmdrance, then, & esuthl title, fohsessioR,ane e 6 s
receipt, and diminution, is as the Sudder Ameen justly observes, not a probable supposition. It
could be rationally accounted for only on one suppositidghat the Ranee was a mere
57ipher, and entirely ignorardf that which was done in her name. This however, does not
appear to have been the case; she herself denied it on a subsequent contest as to the
managership; and the act of the Collector in his decision upon that dispute, in putting her into
the managementonfirms her own statement of her capacity. Had her incompetency been of
so flagrant a character, as the above hypothesis demands to be attributed to her, it is not
reasonabl e to suppose that it would htave been
reasonable to suppose that the management would have been confided to her had such been
her character. It was argued, indeed, that she may have become by that time capable; but it is
to be observed that a long course of neglect and mismanagement, svaitibuted to her,
would not be a school of improvement.

It was argued that the complainant was not t
own competency; that she had tasted the sweets of management, and would desire their
continuance. Certainlthe complainant is not to be bound by her assertion; but it is not the
assertion that is relied on as confirmation. What is relied on is the result of the contest, and the
acknowledgment of her as one competent to the management of the estate by an officer
interested in its right administration.
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Their Lordships cannot but concur with the Sudder Ameen in thinking that these
circumstances do materially confirm the story
execution of the deed. The story of her s@zaution of it is based, in a considerable degree,
on a supposition of her incapacity. That the deed is hers, is in the opinion of their Lordships,
further confirmed by the great improbability of the history which some of the witnesses of the
Respondent ger as to the factum of the instrument. The story told by the witnesses, Heera
Lal and Gyapershad Patuk, is so destitute of probability, so little in harmony with the ordinary
conduct of men in like circumstances, that their Lordships can place no relipogeitu
According to the case of the Respondent, this Bond was fraudulently executed in the name of
the Ranee, without her sanction or knowledge, in order to fix a false charge of Rs. 15,000 in
t he Defendantdéds favour, o n etDbfendamt rarwdpseveraly o f t
associates were, according to this story, conspiring together for this object. According to the
witnesses, who give nearly verbatim the same account of the transaction, these conspirators
had witnesses ready, though not present, wéie to attest consciously the false deed as true;
yet such is at once the impatience and the folly of these conspiring parties, that every one of
the witnesses, each of whom is described as dropping in by chance as it were, is solicited
without any assiged adequate motive, and with no previous sounding, to become a party to
this fraud by consciously attesting the false deed as true. Each witness declines, and each is
entreated to secrecy; and each preserves the secret inviolate, contrary to dutyh@ricangt
assigned motive for secrecy. The communication and the concealment are both without
motive according to the account which is given to us. And the story of this utterly needless
communication of his crime, is told of a man used to business, geta)iand described by
the Respondents as the habitual accomplice of crafty and designing mieajridas,in acts
of fraud.

Taking the whole circumstances as to taetumof this instrument into consideration,
their Lordships concur in the finding by tBedder Ameeas to it.

Next, as to the consideration for the Bond. The argument for the Appellant in the reply, if
correct, would indeed reduce the matter for considerai@very short point; for according
to that argument, if theactumof a deed of charge by a manager for an infant be established,
and the fact of the advance be proved, the presumption of lprima facieto support the
charge, and thenusof disproung it rests on the heir. For this position a decision, or rather a
dictumof the Sudder Dewanny Adawlut at Agra, in the cas®@ahed Rav. Heera Lall[(6
Sud. Dew. N. W. P. 218)], was quoted and relied upon. Bulittemthere, though general,
must be read in connection with the facts of that case. It might be a very correct course to
adopt with reference to suits of that particular character, which was one where the sons of a
living father were, with his suspected collusj attempting, in a suit against a creditor, to get
rid of the charge on an ancestral estate created by the father on the ground of the alleged
misconduct of the father in extravagant waste of the estate. Now, it is to be observed that a
lender of moneymay reasonably be expected to prove the circumstances connected with his
own particular loan, but cannot reasonably be expected to know or to come prepared with
proof of the antecedent economy and good conduct of the owner of an ancestral estate; whilst
the antecedents of t heir fatherods career; woul d
sons, members of the same family, than of a stranger; consequently, this dictum may perhaps
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be supported on the general principle that the allegation and proatsffaesumably in his

better knowledge, is to be looked for from the party who possesses that better knowledge, as
well as on the obvious ground in such suits of the danger of collusion between father and
sons in fraud of the creditor of the former. Bhis case is of a description wholly different,

and the dictum does not profess to be a general one, nor is it so to be regarded. Their
Lordships think that the question on whom does the onus of proof lie in such suits as the
present, is one not capableafjeneral and inflexible answer. The presumption proper to be
made will vary with circumstances; and must be regulated by and dependent on them. Thus,
where the mortgagee himself with whom the transaction took place, is setting up a charge in
his favour nade by one whose title, to alienate he necessarily knew to be limited and
gualified, he may be reasonably expected to allege and prove facts presumably better known
to him than to the infant heir, namely, those facts which embody the representatione made t
him of the alleged needs of the estate, and the motives influencing his immediate loan.

It is to be observed that the representations by the Manager accompanying the loan as part
of theres gestaand as the contemporaneous declarations of an agerghthot actually
selected by the principal, have been held to be evidence against the heir; and as their
Lordships are informed that such prima facie proof has been generally required in the
Supreme Court of Calcutta between the lender and the heir, vileelentler is enforcing his
security against the heir, they think it reasonable and right that it should be required. A case in
the time of Sir Edward Hyde East, reported in his decisions inthe @1 ume o f Mor |l ey
ADi gest o, S e e ms rdctiee. (See wlsodhe taiseBobwn v. Ramt Kiriase
Dutt, 11 Sud. Dew. Adaw. Rep. 791).

It is obvious, however, that it might be unreasonable to require such proof from one not
an original party, after a lapse of time, and enjoyment and apparent acqcgescen
consequently, if, as is the case here as to part of the charge, it be created by substitution of a
new security for an older one, where the consideration for the older one was an old precedent
debt of an ancestor not previously questioned, a presumptithe kind contended for by the
Appellant would be reasonable. The case before their Lordships is one of mixed character; the
existing security represents loans and transactions at various times and under varying
circumstances: it is a consolidating gety; and as to part, at leashamely, the ancestral
debt- there is, in the opinion of their Lordships, ground to raise a prima facie presumption in
the Appellantés favour of a consideration the
decision to prsue the inquiry as to the other items of charge, but that part of it which relates
to the advance for payment of the revenue seems to be at least prima facie proved as against
the estate. And, as to the whole charge, there is also at least prima fdercewun the
admissions of the Plaintiff, proved by several witnesses, uncontradicted on the point. As to
the debt of the ancestors, it was said that it was already secured, and that the estate being
ancestral, could not, according to the law currenb@MorthWestern Provinces, be charged,
in the hands of the heir, for an ancestoros d
security, that there was a reduction of interest; it is, therefore, a transaction, prima facie, for
the benefit of the ¢ate; and though an estate be ancestral, it may be charged for some
purposes against the heir, for the fatherds de
from the &' volume of the Decisions of the Sudder Dewanny Adawlut, Néréstern
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Provinces, incidentally show,. Unless the debt was of such a nature that it was not the duty of

the son to pay it, the discharge of it, even though it affected ancestral estate, would still be an

act of pious duty in the son. By the Hindu law, the freedom ofdhdrem the obligation to

di scharge the fatherdés debt, has respect to tt
estate, whether ancestral or acquired by the creator of the debt. Their Lordships, therefore, are

clearly of opinion that a prima faeccase of charge for something was made out; and it is not

necessary to determine, nor, indeed, have their Lordships the necessary facts before them to

enable them to determine, for how much, if for anything, this deed must ultimately stand as a

security.

One point remains to be considered, namely, whether, in taking the account between these
parties, the Defendant is to be charged, as mortgagee in possession, with the actual rents and
profits, or only with the rent fixed by thgottah. It is said for theAppellant, theSudder
Dewanny Adawlutdid not set aside thpottah. In terms they certainly did not. But their
Lordships think that it was part of one mortgageurity, consisting of several instruments of
equal date with the mortgage Bond; and that & iméended to create, not a distinct estate, but
only a security for the mortgagaoney. Mr. Palmecontended that a stipulation such as this
pottah evidences, may stand in Indlzetween mortgagor and mortgagee, and that the
Regulations as to interest dotriouch such a case. The Regulations provide for the case of an
evasion of the law as to interest by invalidating the mortgage security, and forfeiting the claim
of the mortgagee to his principal and interest : but Mr. Palmer contends that where tibere is
such evasion, and a bonafide and fair rent is fixed upon as representing communibes annis,
the rents and profits of the estate, the Court ought to stand on that, the agreement of the
parties, and not to direct the taking of the accounts between martyadjonortgagee on any
other basis. It is certainly possible that, by reason of the provision that the rent shall be a fixed
one, notwithstanding losses and casualties, the mortgagee might be a loser, in his character of
lessee, on an account calculatedtiis basis; but notwithstanding that contingency, their
Lordships think that, as it was not meant that the principal should be risked, it was virtually a
provision to exclude an account of the rents and profits, and that the decree of the Sudder
Dewanny Adawlut, directing an account of the actual rents and profits, therefore, proceeds on
the right principle, and is in accordance with the true nature of the security and the spirit of
the Regulations.

In the case oRoy Fuswunt Lallv. Sreekishen Lall repoted in the decisions of the Sud.
Dew. Adaw, in 1852, vol. 14. p. 577, the Court seems to have thought that where a mortgage
lease was granted, and whilst the term was running, the mortgage account could not be taken
but it appears from that case, that amnfier decisions of that Court not reported, where the
lease had expired, the Court directed the account to be taken on the ordinary footing of the
receipt of rents and profits of the mortgaged estate. Their Lordships think that, under the
Regulations, unks the principal is meant to be risked, and is put in risk, the estate created as
part of a mortgage security, whatever be its form or duration, can be viewed only as a security
for a mortgage debt, and must be restored when the debt, interest, andeceatsstied by
receipts.
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Upon the whole, their Lordships are of opinion that the cause must be sent back for
further inquiry. They think it desirable, however, in order to prevent a future miscarriage, to
state the general principles which should be appio the final decision of the case.

The power of the Manager for an infant heir to charge an estate not his own, is, under the
Hindu law, a limited and qualified power. It can only be exercised rightly in a case of need, or
for the benefit of the estatBut where, in the particular instance, the charge is one that a
prudent owner would make, in order to benefit the estate, the bonafide lender is not affected
by the precedent mismanagement of the estate. The actual pressure on the estate, the danger to
be averted, or the benefit to be conferred upon it, in the particular instance, is the thing to be
regarded. But of course, if that danger arises or has arisen from any misconduct to which the
lender is or has been a party, he cannot take advantage ofrhiriing, to support a charge
in his own favour against the heir, grounded on a necessity which his wrong has helped to
cause. Therefore, the lender in this case, unless he is shown to have acted malafide, will not
be affected, though it be shown that,hwlitetter management, the estate might have been kept
free from debt. Their Lordships think that the lender is bound to inquire into the necessities
for the loan, and to satisfy himself as well as he can, with reference to the parties with whom
he is dealig, that the Manager is acting in the particular instance for the benefit of the estate.
But they think that if he does so inquire, and acts honestly, the real existence of an alleged
sufficient and reasonably credited necessity is not a condition pre¢edaetvalidity of his
charge, and they do not think that, under such circumstances, he is bound to see to the
application of the money. It is obvious that money to be secured on any estate is likely to be
obtained on easier terms than a loan which @steere personal security, and that, therefore,
the mere creation of a charge securing a proper debt cannot be viewed as improvident
management; the purposes for which a loan is wanted are often future, as respects the actual
application, and a lender caarely have, unless he enters on the management, the means of
controlling and rightly directing the actual application. Their Lordships do not think that a
bonafide creditor should suffer when he has acted honestly and with due caution, but is
himself deceved.

Their Lordships will, therefore, humbly report to Her Majesty in the following
terms:

ATheir Lordshi ps Rameeugl fo bodeemed tohave exeauted theh e
mortgage Bond, datefissar Soodee Poornumashiethe pleadings mentioneals and in the
character of guardian of the infdral Inderdowun Singh.

AAnd their Lordships are of opinion that the
all and each of the sums, of which the sum of Rs. 15,000 thereby purporting to be sgcured,
composed, depend on the circumstances under which the sums, or such of them as were
advanced by the Appellant, were respectively so advanced by him, regard being had also, in
so far as may be just, to the circumstances under which the same werevelygemtiowed.

AAnd their Lordships are also of opinion th
ineffectual, the Appellant would, nevertheless, be entitle to the benefit of any prior mortgage
or mortgages paid off by him affecting the property comprisdde Bond, if and in so far as
such prior mortgage or mortgages was or were valid and effectual.
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AAnd their Lordships, t her ef oill&,and8udder o f
Courts respectively ought to be reversed, and the cause remittieel SadderCourt, with
directions that inquiry be made into the several matters aforesaid, and that all such accounts
be taken and such other inquiries made as having regard to such matters and to the
circumstances of the case, may be found to be negemsdiproper, with directions also that
the SudderCourt do proceed therein as may be just, both with respect to the said mortgage
Bond and the several instruments of even date therewith; and that the costs of the appeal be
costs in the cause, to be deaith by theSudder Court 0

* k k % %
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Sunil Kumarv. Ram Parkash
(1988) 2 SCC 77

RAY, J. - The defendarRespondent 1, Ram Parkash as Karta of Joint Hindu family
executed on February 7, 1978 an agreement to sell the suit property bearing M. C. K. No.
238/9, in Mohalla Qanungaon at Kaithal for a consideration of Rs 21,400 and he received a
sum d Rs 5000 as earnest money. As Respondent 1 refused to execute the sale deed,
Defendant 2, Jai Bhagwan instituted a Suit No. 570 of 1978 in the court efuBigb, First

Class, Kaithal for specific performance of the agreement to sell and in the alter foata

decree for recovery of Rs 10,000. In the said suit Appellants 1 and 2 and Respondent 11 who
are the sons of defendaRespondent 1 made an application for being impleaded. This
application, however, was dismissed. Thereafter the three sons afdBefel as plaintiffs
instituted Civil Suit No. 31 of 1982 in the court of Silidge, Second Class, Kaithal for
permanent injunction stating inter alia that the said property was joint Hindu family
coparcenary property of the plaintiffs and Defendant at there was no legal necessity for

sale of the property nor it was an act of good management to sell the same to Defendant 2
without the consent of the plaintiffs and without any legal necessity. It was, therefore, prayed
that a decree for permanent injtion be passed in favour of the plaintiffs and against
Defendant 1 restraining him from selling or alienating the property to Defendant 2 or to any
other person and also restraining Defendant 2 from proceeding with the suit for specific
performance pendgin the civil court.

2. Defendant 2, Jai Bhagwan since deceased, filed a written statement stating inter alia
that Defendant 1 disclosed that the suit property was owned by him and that he was in need of
money for meeting the expenses of the family idiclg the education expenses of the
children and also for the marriage of his daughters. It has also been pleaded that the house in
guestion fetched a very low income from rent and as such Defendant 1 who has been residing
in Delhi, did not think it profitale to keep the house. It has also been stated that the suit was
not maintainable in law and the injunction as prayed for could not be granted.

3. The trial court after hearing the parties and considering the evidences on record held
that the house propgrin question was the ancestral property of the joint Hindu Mitakshara
family and Defendant 1 who is the father of the plaintiffs was not competent to sell the same

except for 1|1 egal necessity or for ttigndor benef it

impleading them as party in the suit for specific performance of contract of sale, was
dismissed the filing of the present suit was the only remedy available to the plaintiffs. The
plaintiffs being coparceners having interest in the propertystiitein the present form is
maintainable. The trial court further held that:

It is well-settled law that karta of the joint Hindu family cannot alienate the
coparcenary property without legal necessity and coparcener has right to restrain the
karta from dienating the coparcenary property if the sale is without legal necessity
and is not for the benefit of the estate. This view of mine is supported by case title
Shiv Kumar v. Mool Chand [AIR 1972 P & H 147]thus, the proposed sale is
without any legal neasity and is not for the benefit of the estate, therefore the suit of
the plaintiff is decreed with no orders as to costs.
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4. Against this judgment and decree the defendants, the legal representatives of the
deceased Defendant 2, preferred an appeal la2uiigAppeal No. 199/13 of 1984. The lower
appellate court following the decisionJdnjhar Singhv. Giani Talok Singh[AIR 1987 P&H
34] held that a coparcener has no right to maintain a suit for permanent injunction restraining
the Manager or karta from alienating the coparcenary property and the coparcener has the
right only to challenge the alienation of the coparcenary propedyracover back the
property after alienation has come into being. The court of appeal below further held:

That Ram Parkash, father of the plaintiffs and karta of the joint coparcenary
property cannot be restrained by way of injunction from alienatingaparcenary
property to Defendant 2. In consequent the appeal is accepted and the judgment and
decree of the trial court under attack are set aside.

5. Against this judgment and decree, the instant appeal on special leave has been
preferred by the appelleni.e. the sons of defendaRéespondent 1, the karta of the joint
Hindu family.

6. In this appeal we are called upon to decide the only question whether a suit for
permanent injunction restraining the karta of the joint Hindu family from alienatingotiseh
property belonging to the joint Hindu family in pursuance of the agreement to sell executed
already in favour of the predecessor of the appellants, Jai Bhagwan, since deceased, is
maintainable. It is well settled that in a joint Hindu Mitakshara fgnailson acquires by birth
an interest equal to that of the father in ancestral property. The father by reason of his paternal
relation and his position as the head of the family is its Manager and he is entitled to alienate
joint family property so as tbind the interests of both adult and minor coparceners in the
property, provided that the alienation is made for legal necessity or for the benefit of the
estate or for meeting an antecedent debt. The power of the Manager of a joint Hindu family to
alienate a joint Hindu family property is analogous to that of a Manager for an infant heir as
observed by the Judicial Committee Hunoomanpersaud Panday. Mussumat Babooee
Munraj Koonwereg[(1856) 6 Moo 1A 393]

The power of a Manager for an infant heir ttagge ancestral estate by loan or
mortgage, is, by the Hindu Law, a limited and qualified power, which can only be
exercised rightly by the Manager in a case of need, or for the benefit of the estate.
But where the charge is one that a prudent owner waoakk in order to benefit the
estate, a bona fide lender is not affected by the precedent mismanagement of the
estate. The actual pressure on the estate, the danger to be averted, or the benefit to be
conferred, in the particular instance, or the critetidbé regarded. If that danger
arises from any misconduct to which the lender has been a party, he cannot take
advantage of his own wrong to support a charge in his favour against the heir,
grounded on a necessity which his own wrong has helped to cause.

A lender, however, in such circumstances, is bound to inquire into the necessities
of the loan, and to satisfy himself as well as he can, with reference to the parties with
whom he is dealing, that the Manager is acting in the particular instance for the
benefit of the estate. If he does inquire, and acts honestly, the real existence of an
alleged and reasonabtyedited necessity is not a condition precedent to the validity
of his charge, which renders him bound to see to the application of the money.
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7. At the outset it is to be noticed that in a suit for permanent injunction under Section 38
of the Specific Relief Act by a coparcener against the father or Manager of the joint Hindu
family property, an injunction cannot be granted as the coparcener hegugdly efficacious
remedy to get the sale set aside and recover possession of the propesgctiub(h ) of
Section 41 of Specific Relief Act bars the grant of such an injunction in the suit. Secondly, the
plaintiff-respondents brought this suit f@ermanent injunction restraining their father,
Defendant 1, from selling or alienating the property to Defendant 2 or any other person and
also restraining Defendant 2 from proceeding with the suit for specific performance of the
agreement to sell pending the civil court. Thus the relief sought for is to restrain by
permanent injunction the karta of the joint Hindu Mitakshara family i.e. Defendant 1 from
selling or alienating the house property in question. Defendant 1 as karta of the joint Hindu
family has undoubtedly, the power to alienate the joint family property for legal necessity or
for the benefit of the estate as well as for meeting antecedent debts. The grant of such a relief
will have the effect of preventing the father permanently from setlimgansferring the suit
property belonging to the joint Hindu Undivided Family even if there is a genuine legal
necessity for such transfer. If such a suit for injunction is held maintainable the effect will be
that whenever the father as karta of thatjdlindu coparcenary property will propose to sell
such property owing to a bona fide legal necessity, any coparcener may come up with such a
suit for permanent injunction and the father will not be able to sell the property for legal
necessity until andnless that suit is decided.

8. The judgment irShiv Kumar Mool Chand Arorav. Mool Chand Jaswant Ram Arora
wherein it was held that a suit for permanent injunction against the father to restrain him from
alienating the joint Hindu family property was imi@inable has been offset by the Division
Bench inJujhar Singh v. Giani Talok Singh wherein it has been held that a suit for
permanent injunction by a coparcener against the father for restraining him from alienating
the house property belonging to theint Hindu family for legal necessity was not
maintainable because the coparcener had got the remedy of challenging the sale and getting it
set aside in a suit subsequent to the completion of the sale. Following this decision the High
Court allowed the ggeal holding that the suit was not maintainable reversing the judgment
and decree of the trial court. We do not find any infirmity in the findings arrived at by the
High Court.

9. It has, however, been submitted on behalf of the appellant that the Highsbould
have held that in appropriate cases where there are acts of waste, a suit for permanent
injunction may be brought against the karta of the joint Hindu family to restrain him from
alienating the property of the joint Hindu family. This questisnniot required to be
considered as we have already held that the instant suit for injunction as framed is not
maintainable. We, of course, make it clear that in case of waste or ouster an injunction may be
granted against the Manager of the joint Hinduikamt the instance of the coparcener. But
nonetheless a blanket injunction restraining permanently from alienating the property of the
joint Hindu family even in the case of legal necessity, cannot be granted. It further appears
that Defendant 1, Ram Padh entered into the agreement of sale stating that he is the owner
of the suit property. The plaintiippellants claim the suit property as ancestral property and
they as coparceners of joint Hindu Mitakshara family have equal shares with their father in
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the suit property. The question whether the suit property is thaclired property of the

father or it is the ancestral property has to be decided before granting any relief. The suit
being one for permanent injunction, this question cannot be gtmamnd decided. It is also
pertinent to note in this connection that the case of specific performance of agreement of sale
bearing Suit No. 570 of 1978 had already been decreed on May 11, 1981 by thed§eb

First Class, Kaithal.

10. For the reasondaresaid we affirm the judgment and decree made by the High Court
and dismiss the appeal without any order as to costs.

JAGANNATHA SHETTY, J. (concurring - | agree that this appeal should be dismissed
but | add a few words of my own. The question raisdtie appeal is whether interference of

the court could be sought by a coparcener to interdict the karta of Hindu undivided family
from alienating coparcenary property. The question is of considerable importance and there
seems to be but little authoriity decided cases.

12.The facts of the case lie in a narrow compass. In February 1978, Ram Parkash entered
into an agreement for sale of certain house property in favour of Jai Bhagwan. The property
has been described in the agreement asasgliired prperty of Ram Parkash. It was agreed
to be sold for Rs 21,400. Jai Bhagwan paid Rs 5000 as earnest money on the date of
agreement. He promised to pay the balance on the date of execution of the sale deed. Ram
Parkash, however, did not keep up his promise.ditl not execute the sale deed though
called upon to do so. Jai Bhagwan instituted a suit for specific performance of the agreement.
In that suit, Rakesh Kumar and his brothers who are the sons of Ram Parkash wanted to be
impleaded as parties to the slihey wanted to resist the suit for specific performance. But
the court did not permit them. The court said that they were unnecessary parties to the suit.
Being unsuccessful in that attempt, they instituted a suit for permanent injunction against their
father. They wanted the court to restrain their father from alienating the house property to Jai
Bhagwan, or to anybody else. Their case was that the said house was their coparcenary
property and the proposed sale was neither for legal necessity nor i of the joint
family estate.

13.The suit for injunction was practically tried as a suit for declaration. A lot of evidence
was adduced on various issues including the nature of the suit property. The trial court
ultimately decreed the suit withdhollowing findings: The suit property was coparcenary
property of the joint family consisting of Ram Parkash and his sons. Jai Bhagwan has failed to
prove that the proposed sale was for legal necessity of the joint family. He has also failed to
prove thathe intended sale was for benefit of the estate. Ram Parkash being the manager of
the family cannot alienate coparcenary property in the absence of those two requirements. The
sons could restrain their father from alienating the coparcenary propertytssmproposed
sale was without justification.

14. Jai Bhagwan died during the pendency of the suit. His wife and children challenged
the decree of the trial court in an appeal before the Additional District Judge, Kurukshetra. By
then, the Punjab and Haryana High Court had declarddjivar Singhv. Giani Talok Singh
that a suit for injunction to restrain karta from alienating coparcenary property is not
maintainable. The learned District Judge following the said decision reversed the decree of
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the trial court and dismissed the suit. The plaintiff prefgrsecond appeal which was
summarily dismissed by the High Court.

15. The plaintiffs, by special leave, have appealed to this Court. The arguments for the
appellants appear to be attractive and are as follows:

There is no presumption under law that #iienation of joint family property
made by karta is valid. The karta has no arbitrary power to alienate joint family
property. He could do so only for legal necessity or for family benefit. When both the
requirements are wanting in the case, the coparsereed not vainly wait till the
transaction is completed to their detriment. They are entitled to a share in the suit
property. They are interested in preserving the property for the family. They could,
therefore, legitimately move the court for an actgainst the karta in the nature of a
guia timet.

16. As a preliminary to the consideration of the question urged, it will be necessary to
examine the structure of joint Hindu family, its incidents and the power of karta or Manager
thereof. The status of the undivided Hindu family or the coparcenary is afipai@o
familiar to everyone to require discussion. | may, however, refer in laconic details what is just
necessary for determining the question urged in this appeal.

Joint Hindu Family

17. Those who are of individualistic attitude and separate owmerahy find it hard to
understand the significance of a Hindu joint family and joint property. But it is there from the
ancient time perhaps, as a social necessity. A Hindu joint family consists of male members
descended lineally from a common male ancedtmyether with their mothers, wives or
widows and unmarried daughters. They are bound together by the fundamental principle of
sapindaship or family relationship which is the essential feature of the institution. The cord
that knits the members of the fiyris not property but the relationship of one another

18. The coparcenary consists of only those persons who have taken by birth an interest in
the property of the holder and who can enforce a partition whenever they like. It is a narrower
body than joih family. It commences with a common ancestor and includes a holder of joint
property and only those males in his male line who are not removed from him by more than
three degrees. The reason why coparcenership is so limited is to be found in the ttemet of
Hindu religion that only male descendants up to three degrees can offer spiritual ministration
to an ancestor. Only males can be coparceners. iffssdu Lawby N. R. Raghavachariar, 8th
Edn., p. 202]

19. In an early case of the Madras High CourSirdarsanam Maistriv. Narasimhulu
Maistri [(1902) ILR 25 Mad 149] Bhashyam Ayyangar, J. made the following pregnant
observations about the nature of the institution and its incidents at p. 154:

The Mitakshara doctrine of joint family property is foundedmuhe existence of
an undivided family, as a corporate bodyaf Savant Bal Savant. Narayan
Dhond Savanta n d MaHindwel@w and Usage6th Edn., para 270) and the
possession of property by such corporate body. The first requisite therefore is the
family unit; and the possession by it of property is the second requisite. For the
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present purpose female members of the family may be left out for consideration and
the conception of a Hindu family is a common male ancestor with his lineal
descendants in theale line, and so long as that family is in its normal condition viz.
the undivided state it forms a corporate body. Such corporate body, with its
heritage, is purely a creature of law and cannot be created by act of parties, save
insofar that, by adofun, a stranger may be affiliated as a member of that corporate
family.

20. Adverting to the nature of the property owned by such a family, learned Judge
proceeded to state at p. 155:

As regards the property of swovingohamil y, t he
such family, with its accretions, is owned by the family as a corporate body, and one
or more branches of that family, each forming a corporate body within a larger
corporate body, may possess separate 6unob:
acaetions, may be exclusively owned by such branch as a corporate body.

21.This statement of law has been approved by the Supreme Ca&lragwan Dayalv.
Reoti DeVi[AIR 1962 SC 287]

Managing Member and his Powers

22.1In a Hindu family, the karta or Meger occupies a unique position. It is not as if
anybody could become Manager of a joint Hi ndu
family, if alive, and in his absence the senior member of the family, is alone entitled to
manage the joint familyrpoperty. 06 The Manager occupi es a
members. He has greater rights and duties. He must look after the family interests. He is
entitled to possession of the entire joint estate. He is also entitled to manage the family
properties. Irother words, the actual possession and management of the joint family property
must vest in him. He may consult the members of the family and if necessary take their
consent to his action but he is not answerable to every one of them.

23. The legal posion of karta or Manager has been succinctly summarised in the
Ma y n Hirtls Law (12th Edn., para 318) thus:

318 Manager 6 s |-&hg pdsitiop a a Kartaioonmanager is sui generis; the
relation between him and the other members of the famihoisthat of principal and
agent, or of partners. It is more like that of a trustee and cestui que trust. But the fiduciary
relationship does not involve all the duties which are imposed upon trustees.

24. The managing member or karta has not only the ptoveranage but also power to
alienate joint family property. The alienation may be either for family necessity or for the
benefit of the estate. Such alienation would bind the interests of all the undivided members of
the family whether they are adultsminors. The ofiguoted decision in this aspect, is that of
the Privy Council irHunoomanpersaudv. Babooee Ther e it was observed at
power of the manager for an infant heir to charge an estate not his own is, under the Hindu
law, a limited and qualified power. It can only be exercised rightly in case of need, or for the
benefit of ¢tateavasdhattofaatmetheg mahdgingas guardian for an infant heir.
A father who happens to be the Manager of an undivided Hindu family certainly has greater
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powers to which | will refer a little later. Any other manager however, is not having anything
less than those stated in the said case. Therefore, it has been repeatedly held that the principles
laid down in that case apply equally to a father or other coparcener who manages the joint
family estate.

Remedies against Alienations

25. Although the poweof disposition of joint family property has been conceded to the
Manager of joint Hindu family for the reasons aforesaid, the law raises no presumption as to
the validity of his transactions. His acts could be questioned in the court of law. The other
members of the family have a right to have the transaction declared void, if not justified.
When an alienation is challenged as being unjustified or illegal it would be for the alienee to
prove that there was legal necessity in fact or that he made prapboaa fide enquiry as to
the existence of such necessity. It would be for the alienee to prove that he did all that was
reasonable to satisfy himself as to the existence of such necessity. If the alienation is found to
be unjustified, then it would be daced void. Such alienations would be void except to the
extent of Manager 6s share in Madr as, Bombay a
get only the Manager 6s share. But in other pr
much. Theentireainat i on woul d HindulLaw lltd Edn.[p&ta396]e 6 s

26. In the light of these principles, | may now examine the correctness of the contentions
urged in this appeal. The submissions of Mr H.N. Salve, as | understand, proceeded firstly on
the premise that a coparcener has as much interest as that of kartzopeattoenary property.
Second, the right of coparcener in respect of his share in the ancestral property would remain
unimpaired, if the alienation is not for legal necessity or for the benefit of the estate. When
these two rights, are preserved to a copaec, why should he not prevent the karta from
dissipating the ancestral property by moving the court? Why should he vainly wait till the
purchaser gets title to the property? This appears to be the line of reasoning adopted by the
learned Counsel.

27.1 do not think that these submissions are sound. It is true that a coparcener takes by
birth an interest in the ancestral property, but he is not entitled to separate possession of the
coparcenary estate. His rights are not independent of the control krthe It would be for
the karta to consider the actual pressure on the joint family estate. It would be for him to
foresee the danger to be averted. And it would be for him to examine as to how best the joint
family estate could be beneficially put inteeuto subserve the interests of the family. A
coparcener cannot interfere in these acts of management. Apart from that, -&detnén
addition to the aforesaid powers of alienation has also the special power to sell or mortgage
ancestral property to sltharge his antecedent debt which is not tainted with immorality. If
there is no such need or benefit, the purchaser takes risk and the right and interest of
coparcener will remain unimpaired in the alienated property. No doubt the law confers a right
on the coparcener to challenge the alienation made by karta, but that right is not inclusive of
the right to obstruct alienation. For the right to obstruct alienation could not be considered as
incidental to the right to challenge the alienation. These aredistmct rights. One is the
right to claim a share in the joint family estate free from unnecessary and unwanted
encumbrance. The other is a right to interfere with the act of management of the joint family
affairs. The coparcener cannot claim the latight and indeed, he is not entitled to it.
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Therefore, he cannot move the court to grant relief by injunction restraining the karta from
alienating the coparcenery property.

28.There is one more difficulty for the sustainability of the suit for injumctigth which
we are concerned. Temporary injunction can be granted undeestibn (1) of Section 37 of
the Specific Relief Act, 1963. It is regulated by the Code of Civil Procedure, 1908. A decree
for perpetual injunction is made under ssdxtion (2) &Section 37. Such an injunction can
be granted upon the merits of the suit. The injunction would be to restrain the defendant
perpetually from the commission of an act, which would be contrary to the rights of the
plaintiff. Section 38 of the Specific Ret Act governs the grant of perpetual injunction and
subsection (3) thereof, reads:

When the defendant invades or threatens toc
enjoyment of, property, the court may grant a perpetual injunction in the following
casespamely:

(a) Where the defendant is trustee of the property for the plaintiff;

(b) Where there exists no standard for ascertaining the actual damage caused or
likely to be caused, by the invasion;

(c) Where the invasion is such that compensation in sneveuld not afford
adequate relief;

(d) Where the injunction is necessary to prevent a multiplicity of judicial
proceedings.

29. The provisions of Section 38 to be read along with Section 41. Section 41 provides
that an injunction cannot be granted ie ttases falling under clauseg fo (). Clause If)
thereunder provides that an injunction cannot be granted when a party could obtain an
efficacious relief by any other usual mode of proceeding (except in case of breach of trust).
The coparcener has adete remedy to impeach the alienation made by the karta. He cannot,
therefore, move the court for an injunction restraining the karta from alienating the
coparcenary property. It seems to me that the decision of the Punjab and Haryana High Court
in Jujhar Singhv. Giani Talok Singh has correctly laid down the law. There it was observed
at p. 348:

If it is held that such a suit would be competent the result would be that each time
the manager or the karta wants to sell property, the coparcener wouldsfilié a
which may take number of years for its disposal. The legal necessity or the purpose
of the proposed sale which may be of pressing and urgent nature, would in most
cases be frustrated by the time the suit is disposed of. Legally speaking unless the
alienation in fact is completed there would be no cause of action for any coparcener
to maintain a suit because the right is only to challenge the alienation made and there
is no right recognised in law to maintain a suit to prevent the proposed sale. The
principle that an injunction can be granted for preventing waste by a manager or karta
obviously would not be applicable to such a suit because the proposed alienation for
an alleged need of the benefit of the estate cannot be said to be an act of wagte by a
stretch of reasoning. We are, therefore, of the considered view that a coparcener has
no right to maintain a suit for permanent injunction restraining the manager or the
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karta from alienating the coparcenary property and his right is only to challemge t
same and to recover the property after it has come into being.

30. From the above discussion of the principles of Hindu Law and in the light of the
provisions of the Specific Relief Act, | think, therefore, there ought to be no hesitation on my
part todismiss this appeal and | dismiss the same with cost.

* k k% %
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Dev Kishanv. Ram Kishan
AIR 2002 Raj. 370

SUNIL KUMAR GARG, J .1 The plaintiffs Ram Kishan and Kailash filed a suit in the
Court of Civil Judge, Bikaner on 181969 against thappellantdefendant No. 1 and also
against the defendant Nos. 2 to 5 with the prayer that the sale deed d&t@86I2(Ex. A/3)

and rent deed Ex. A/4 be declared null and void against the plaintiffs as well as against the
defendant Nos. 2 to 5. It wadegled in the plaint that the plaintiffs and defendant Nos. 2 to 5
were members of joint Hindu Family, but the defendant No. 2 Madanlal, who was Karta of
the family, was under the influence of the appeldefendant No. 1. It was further alleged in

the plant that two houses mentioned in para No. 2 of the plaint were joint properties of that
joint Hindu family and the plaintiffs in the month of Jan., 1969 came to know that the
defendant No. 2 on 121967 sold the said two houses to the appetidfitndantNo. 1
through registered sale deed Ex. A/3 for a consideration of Rs.-28004h the value of
these two houses was about Rs. 16;,080d not only this, the defendant No. 2 also got the
signatures of the defendant Nos. 3 to 5 on that sale deed by infldeace and the amount
taken by the defendant No. 2 after sale was not distributed by him to any other members of
the family. Thereafter, the plaintiffs approached the appetlaféindant No. 1 and asked him

to show the documents and upon this, the bgedefendant No. 1 first tried to avoid, but
then he showed to the plaintiffs the sale deed datésd1¥67 (Ex. A/3) and mortgage deed
dated 19%-1964 (Ex. A/2) and in that mortgage deed Ex. A/2 date&-1964, there was
mention of another mortgage etk dated €2-1962 (Ex. A/1l). The further case of the
plaintiffs was that the defendant No. 2 under the influence of appdidemdant No. 1 first
mortgaged the properties in question in favour of the appalkefiendant No. 1 for a
consideration of R&S00f on 612-1962 and that mortgage deed is Ex. A/1 and furthermore,
the same properties were further mortgaged by the defendant No. 2 in favour of the appellant
defendant No. 1 on 18-1964 for a consideration of Rs. 90@hd that mortgage deed is Ex.

A/2 and since the sale deed dateebd@67 (Ex. A/3) was got executed by the appellant
defendant No. 1 through defendant No. 2 in his favour after making influence over defendant
No. 2, therefore, it should be declared null and void against the interdst pfaintiff and
defendant Nos. 2 to 5 and similarly, the rent deed Ex. A/4 by which the plaintiffs and
defendant Nos. 2 to 5 were termed as tenants of appdééenidant No. 1 be also declared as
null and void on various grounds mentioned in para Bi@fplaint and one of them was that
there was no legal necessity for mortgaging as well as for selling the properties in question in
favour of the appellandefendant No. 1 by the defendant No. 2 and if, at the most, properties
were sold for the illegal ahimmoral purposes, for that the plaintiffs were not bound. Hence,

it was prayed that the suit be decreed.

The suit of the plaintiffs was contested by the appeli@iéndant No. 1 by filing written
statement on-8-1969 and in that written statementwias alleged by the appellat¢fendant
No. 1 that the defendant No. 2 was Karta of the family and he took loan from him for the legal
necessity of the family or that loan should be termed as antecedent debt and for that, the
plaintiffs and defendant Nos. t» 5 were bound to pay. The allegations of influence and
immoral or illegal transactions were denied by the appetlaféndant No. 1 and it was
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further averred that from the mortgage deed dat2@8962 (Ex. A/l), it was clear that the
properties in gestion were mortgaged by the defendant No. 2 in favour of the appellant
defendant No. 1 for the purpose of marrying his daughter Vimla and later on, the same
properties were further mortgaged by the defendant No. 2 in favour of the apgdefemdant

No. 1 through mortgage deed dated3:2964 (Ex. A/2) for the purpose of marrying Vimla

and Pushpa. Hence, all the transactions were for legal necessity and thus, the suit of the
plaintiffs be dismissed.

After hearing both the parties and taking into consitien the entire evidence and
materials available on record, the learned Munsiff, Bikaner through his judgment and decree
dated 3@9-1977 decreed the suit of the plaintiffs against the appealefendant No. 1 and
declared the sale deed dated5tP967 (Ex. A/3) in respect of two houses mentioned in the
plaint and rent deed Ex. A/4 to be null and void against the plaintiffs and defendant Nos. 2 to
5. In decreeing the suit of the plaintiffs, the learned Munsiff came to the following
conclusions on issue Ni:-

(1) That from persuing the mortgage deed datd@-6962 (Ex. A/l), it clearly appears
that Rs. 500/were taken by the defendant No. 2 from the appetlaféndant No. 1 for the
purposes of marrying his daughter Vimla and through another mortgadelded 1%5-1964
(Ex. A/2), Rs. 900/were taken by the defendant No. 2 from the appetlaféndant No. 1 for
the purposes of marrying Vimla and Pushpa and through registered sale deed-8ai&6 2.2
(Ex. A3), the amount was taken by the defendant2\fvom the appellanlefendant No. 1
for the purposes of marrying Ram Kishan, plaintiff No. 1.

(2) That Vimla, Pushpa and Ram Kishan were all minors when the properties were
mortgaged by the defendant No. 2 in favour of the appeallefgndant No. 1 andhen sale
deed Ex. A/3 was executed by the defendant No. 2 in favour of the appetfantdant No. 1.

(3) That the loan taken by the defendant No. 2 from the appédid@nhdant No. 1 cannot
be termed as loan for payment of antecedent debt as the lodakeady the defendant No.
2 for the purposes of marrying his minor daughters and, thus, the learned Munsiff came to the
conclusion that the present transactions cannot be regarded as transactions for payment of
antecedent debt.

(4) That the learned Muifbalso did not find the case of legal necessity as the expenses
in the marriage of Vimla, Pushpa and Ram Kishan (plaintiff No. 1) were not incurred by the
defendant No. 2 and furthermore, there was no necessity for taking loan for their marriages.

(5) That apart from that, the age of Vimla and Pushpa at the time of their marriages was
12 and 8 years respectively and, therefore, taking loan for their marriages could have not been
visualised looking to their age and thus, the submission that the loarakeas for their
marriages was wrong.

(6) That even for the sake of argument, the loans were taken by the defendant No. 2 from
the appellantiefendant No. 1 for the purposes of marrying his minors after executing
mortgage deeds and sale deed, such transadbecame void being opposed to public policy
in view of prohibition of child marriage under the Child Marriage Restraint Act, 1929

(hereinafter referred to as fithe Act of 19290

marriages of minor children, caot be termed as legal necessity.
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(7) That sale deed Ex. A/3 dated-3-21967 was executed on the same day when there
was marriage of Ram Kishan, plaintiff No. 1 and, therefore, when the marriage of plaintiff
No. 1 Ram Kishan was going to be performedl@date of execution of sale deed Ex. A/3,
to say that the amount taken by the defendant No. 2 from the apkdfendant No. 1
through sale deed Ex. A/3 dated-3-2967 was to be utilised for the purpose of marriage of
Ram Kishan, plaintiff No. 1 was wng one and thus, the learned Munsiff came to the
conclusion that amount even of sale deed Ex. A/3 date&t1BB7 was not utilised by the
defendant No. 2 for the marriage of Ram Kishan, plaintiff No. 1.

(8) That it is difficult to believe that the propes worth Rs. 70068000/ would be
mortgaged or sold for a consideration of Rs.-800f on the pretext of marrying minor
daughters, as according to the learned Munsiff, other brothers and mother of these minor
daughters were earning members and, thezefo no case, the properties were mortgaged for
taking loan for the purposes of marrying minor daughters.

In these circumstances, since the properties were not mortgaged and sold by the defendant
No. 2 in favour of the appellant defendant No. 1 forghgoses of legal necessity and there
was no question of payment of antecedent debt, therefore, the learned Munsiff came to the
conclusion that the plaintiffs and defendant Nos. 2 to 5 would not be bound by the terms of
the sale deed dated-521967 (Ex. A3) and that should be declared null and void against
them. Thus, the learned Munsiff decided issue No. 1 in favour of the plaintiffs and against the
appellartdefendant No. 1 and decreed the suit of the plaintiffs in the manner as indicated
above.

Aggrieved from the said judgment and decree date®-3077 passed by the learned
Munsiff, Bikaner, the appellastefendant No. 1 preferred first appeal before the learned
District Judge, Bikaner, which was transferred to the learned Civil Judge, Bikaner and the
learned Civil Judge, Bikaner through his judgment and decree da@d 98D dismissed the
appeal of the appellatefendant No. 1 and upheld the judgment and decree dated B0/
passed by the learned Munsiff, Bikaner holding inter-alia:

(1) That thedebt was taken by the defendant No. 2 from the appealkfendant No. 1 for
the purpose of marriages of his minor daughters through mortgage deeds-t29b@, 19
5-1964 and that debt was opposed to public policy because of prohibition of childgaarri
under Act of 1929 and in this respect, the learned Civil Judge placed reliance on the decision
of the Orissa High Court iMaheshwar Dasv. Sakhi Dei[AIR 1978 Orissa 84] and the law
laid down inParasramv. Smt. Naraini Devi[AIR 1972 All 357] andRulia v. Jagdish[AIR
1973 P & H 335] was not found favourable by the learned Civil Judge. Thus, he confirmed
the findings of the learned Munsiff on that point.

(2) That the expenses of the marriages of Vimla, Pushpa and Ram Kishan were not borne
by the deéndant No. 2, father of these minor children, but on the contrary the expenses were
borne by their mother and brothers, as they were earning members and thus, the amount taken
by the defendant No. 2 from the appelidefendant No. 1 was not utilized fdret welfare of
the family.

(3) That no liability of the plaintiffs was found in respect of the antecedent debt also and
in this respect, the learned Civil Judge also confirmed the findings of the learned Munsiff.
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Aggrieved from the said judgment and decaated 18-1980 passed by the learned
Civil Judge, Bikaner, this second appeal has been filed by the apifandant No. 1.

3. This Court while admitting this second appeal framed the following substantial
guestions of law on 22-1981:

(1) Whether thetaking of the debt by a major member of the family for the
marriage of a minor member of the family is a debt incurred for a legal necessity or is
for illegal purpose?

(2) Whether the debts incurred by the father for satisfying the earlier mortgages
should be considered to have been incurred for legal necessity?

(3) Whether the sale for satisfying the earlier mortgage debt of the Joint Hindu
Family and for performing the marriage of a minor member of the family was rightly
held to be void by the leagd first appellate Court ?

4. | have heard the learned counsel appearing for the appellants and the learned counsel
appearing for the respondents and gone through the record of the case.

Substantial Question No. 1

5. There is no dispute on the point tttabugh mortgage deed dated 51962 (Ex. A/1)
and 195-1964 (Ex. A/2), the defendant No. 2 mortgaged the properties in question in favour
of the appellant defendant No. 1 for a consideration of Rs- 0@/ Rs. 900/respectively
and the ground for mtgaging the properties in question was marriages of his daughters
Vimla and Pushpa. There is also no dispute on the point that Vimla and Pushpa were minors
when the properties in question were mortgaged by the defendant No. 2 in favour of the
appellartdefendant No. 1.

6. The question is whether taking loan through mortgage deeds Ex. A/1 and Ex. A/2 by
the defendant No. 2 from the appellant defendant No. 1 for the purposes of marrying his
minor daughters can be regarded as legal necessity or not andettiig has to be answered
keeping in mind the findings of both the Courts below that in fact the amount which was
taken by the defendant No. 2 after mortgaging the properties in question in favour of the
appellartdefendant No. 1, was not spent by theeddfint No. 2 on the marriage of his minor
daughters.

7. On this point, it was submitted by the learned counsel appearing for the appellant
defendant No. 1 that the debt was taken by the defendant No. 2 for the purposes of marrying
his minor daughters, @&t executing mortgage deeds Ex. A/1 and Ex. A/2 in favour of the
appellartdefendant No. 1 and the debt incurred by major members for marriage of a minor
though restrained under the Act of 1929 is a debt for legal necessity. Thus, taking of debt by
the deéndant No. 2 from the appellaméfendant No. 1 for the purposes of marrying his
minor daughters was legal necessity. Hence, the findings of the Courts below that the
properties were not mortgaged by the defendant No. 2 in favour of the apdefiamdant
No. 1 for legal necessity are wholly erroneous one and cannot be sustained. In this respect, he
has placed reliance on the decision of the
where it was held para-5:

Al |
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AiMarriage of a Hi ndfagemithladHindu gifl loelow 158 vy ear s
years of age is not invalidated or rendered illegal by the force of Child Marriage
Restraint Act, 1929. The object of the Act is to restrain a marriage of minors but does
not prohibit the marriage rendering it illegal iovalid. A debt incurred by major
members of joint Hindu family for marriage of minor is not for an illegal purpose, as
the marriage is | egal. The debt is binding ol

He has further placed reliance on the decision of Punjab anadméaHigh Court irRulia
case, where it was held that where the Karta effected sale of the ancestral land to make
provision for the marriage of his son who was nearing the age when he could have been
lawfully married, the sale was a valid sale for neces#itwas further held that where the
necessity for twahirds of the sale price of the ancestral land was shown to exist and the
balance of the sale price was proved to have been paid to the alienor the alienation was one
for necessity.

8. On the other ha, the learned counsel appearing for the respondents submitted that the
debt was taken by the defendant No. 2 from the appealkfiendant No. 1 for the purposes of
marrying his minor daughters and since the child marriage was prohibited under the Act of
1929, therefore, the debt was not lawful debt and alienation on that ground cannot be regarded
as lawful alienation binding upon the minors. The expenses incurred in connection with
marriage of minor child cannot constitute legal necessity, in view gbritabition of child
marriage under the Act of 1929.

9. It may be stated here that the Manager of a joint Hindu family has power to alienate for
value, joint family property, so as to bind the interest of both adult and minor coparceners in
the propertyprovided that the alienation is made for legal necessity or for the benefit of the
estate.

10. An alienation by the Manager of a joint family made without legal necessity is not
void, but viodable at the option of the other coparceners.

11. The marriagexpenses of male coparceners and of the daughters of coparceners with
no doubt can be termed as legal necessity.

12. In the case d®®anmull Lodhacase the Calcutta High Court held as under:

AiThe Child Marriage Restraiaofamkhoadr makes pu
when performed in British India.
The Court should not facilitate conduct which the Legislature has made penal as
being socially injurious merely on the ground that the parties agree to perform it at a
place where the performance of such na@ei is not punishable by the law of the
pl ace. Moreso when the minords estate is in
the Court and an application is made on behalf of the minor for the sanction of
expenditure for the marriage of his minor sister vaitminor boy, the Court should
not sanction such expenditure for facilitating the child marriage within the meaning
of the Act in British India or elsewhereo.

13. In the case oHansraj Bhuteria, the Calcutta High Court further held that the
application ould not be granted as the Court should not facilitate conduct which the
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Legislature in British India had made penal even if such marriage was not punishable
according to law of Bikaner.

14. In the case oRambhau Ganjaram the Bombay High Court held thathere the
marriage of the minor was performed in violation of the provisions of Child Marriage
Restraint Act of 1929, the debt, having been incurred by the de facto guardian for purposes
which were not lawful, the alienation effected for purposes offgatisthose debts cannot be
regarded as a lawful alienation binding upon the minors.

15. The Orissa High Court iMaheswar Dascase held that where the consideration
under sale deed was for marriage expenses of minor girl (under age of 14), the saleidvas a
transaction being opposed to public policy.

16. In this case, both the Courts below came to the conclusion that the debt was taken by
the defendant No. 2 from the appellaiefendant No. 1 for the purposes of marriage of his
minor daughters and siache marriage of minor daughters was prohibited by the provisions
of the Act of 1929, therefore, the debt was opposed to the public policy, in view of the
prohibition of child marriage under the Act of 1929. In this respect, the learned first appellate
Coaurt placed reliance on the decision of the Orissa High Court in the case of Maheswar Das
(supra) and the | aw | aid down by the All ahabad
the Punjab and Haryana High CourtRualia case was not found favourable the learned
first appellate Court.

17. Both the Courts below further came to the conclusion that though the money as per
the both mortgage deed Ex. A/1 and Ex. A/2 was taken by the defendant No. 2 from the
appellartdefendant No. 1 for the purposes ofrngang minor daughters, but that amount was
not spent by him on their marriages and thus, the properties were not mortgaged by the
defendant No. 2 in favour of the appelldatfendant No. 1 for legal necessity of the joint
Hindu family. Hence, the loan tak by the defendant No. 2 from the appeldefiendant No.

1 cannot be termed as taking of loan for legal necessity of the joint Hindu family.

18. In my considered opinion, where the marriage of the minor was performed in
violation of the provisions of thAct of 1929, the debt having been incurred for that purpose,
which was not lawful, cannot be regarded as a lawful debt and alienation on that ground
cannot be regarded as lawful alienation binding upon the minors. If the property was
mortgaged or sold fahe purpose of marrying minors, such transactions would be opposed to
public policy, in view of the prohibition of child marriage under the Act of 1929. The Court is
in full agreement with the view expressed by the Calcutta High Court in the cddassnfj
Bhuteria andPanmull Lodhg Bombay High Court in the case Bambhauand Orissa High
Court in the case dflaheswar Das The law laid down by the Allahabad High Court in the
case ofParasramand Punjab and Haryana High Court in the cadeutii does ot appear to
be sound law.

19. In the present case, since the debt was taken by the defendant No. 2 from the
appellartdefendant No. 1 for the purposes of marrying his minor daughters and as the child
marriage is prohibited under the Act of 1929, themfauch debt is opposed to the public
policy and cannot be termed as lawful debt and alienation on that ground cannot be regarded
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as a lawful alienation binding upon the minors. The expenses incurred in connection with the
marriage of a child cannot cortste legal necessity.

20. Thus, both the Courts below were right in holding that since the child marriage is
prohibited under the Act of 1929, therefore, taking of debt by the defendant No. 2 from the
appellartdefendant No. 1 for the purposes of marrgagd his minor daughters cannot
constitute legal necessity and such debt cannot be regarded as lawful debt. The findings of
fact recorded by both the Courts below on that point are based on correct appreciation of fact
and law. It cannot be said that thgose findings of fact recorded by both the Courts below
are based on no evidence or in disregard of evidence or on inadmissible evidence or against
the basic principles of law or on the face of it there appears error of law or procedure.

21. Thus, the sudbantial question No. 1 is answered in the manner that taking of debt by
the defendant No. 2 from the appellalefendant No. 1 for the purposes of marrying his
minor children cannot be regarded as lawful debt and cannot constitute legal necessity.

Substartial Question No. 2

22. It may be stated here that a debt may be contracted by a Hindu male for his own
private purpose, or it may be contracted by him for the purposes of the joint family.

23. In the present case, as already held above, the debttwtakeroby the defendant No.
2 for the purposes of legal necessity of the family.

24. Both the Courts below have concurrently held that the properties in the present case
were not alienated by the defendant No. 2 in favour of the appdidendant No. for the
payment of antecedent debt. Now, these findings are to be judged.

25. AAnt ecedent debt o means antecedent iin fa
debt must be truly independent of and not part of the transaction impeached. A borrowing
made on the occasion of the grant of a mortgage is not an antecedent debt. The father of joint
Hi ndu family may sel/l or mortgage the joint f
therein to discharge a debt contracted by him for his own persondit baeme such alienation
binds the sons provided

(a) the debt was antecedent to the alienation, (b) and it was not incurred for an
immoral purpose.

26. In the present case, the Courts below came to the conclusion that the debt taken by the
defendant No. 2rébm the appellantiefendant No. 1 cannot be regarded as debt for payment
of antecedent debt. The properties were not mortgaged or sold by the defendant No. 2 in
favour of the appellardefendant No. 1 for the purpose of discharging a debt contracted by
him for his own personal benefit, but for the purposes of marrying his minor children and
since the loan was taken by the defendant No. 2 from the appadifimdant No. 1 for the
purposes of marriage etc., the present transactions cannot be regardedsasiaramor
payment of antecedent debt.

27. Apart from that, as already held above, the debt taken by the defendant No. 2 from the
appellartdefendant No. 1 for the purposes of marriages of his minor children, which were not
lawful, was not a lawful debtFurthermore, expenses incurred in the marriage of minor
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children, which has taken place in contravention of the Act of 1929, cannot constitute legal
necessity.

28. In my considered opinion, both the Courts below have rightly held that the debt taken
by the defendant No. 2 from the appellaiefendant No. 1 cannot be termed as debt for
payment of antecedent debt because the debt was taken by the defendant No. 2 for the
purposes of marriage of his minor children. The findings of fact recorded by both this Co
below on that point are based on correct appreciation of fact and law. It cannot be said that the
findings of fact recorded by both the Courts below are based on no evidence or in disregard of
evidence or on inadmissible evidence or against the pasmples of law or on the face of it
there appears error of law or procedure.

29. Hence, the substantial question No. 2 is answered in the manner that the debt incurred
by the defendant No. 2 for satisfying the earlier mortgages should not be considease
been incurred for legal necessity.

Substantial Question No. 3

30. As already stated above, since the debt taken by the defendant No. 2 from the
appellartdefendant No. 1 was not a lawful debt and it was not taken for the welfare of the
joint Hindu family and furthermore, the debt was not taken for the payment of antecedent
debt, therefore, in these circumstances, the learned first appellate Court rightly held that the
sale deed Ex. A/3 dated-B21967 was void against the interest of the pitim

31. Thus, in view of the discussion made above, the substantial question No. 3 is
answered in the manner that the sale for satisfying the earlier mortgage debt of the joint Hindu
family and for performing the marriage of a minor member of the fawsls rightly held to
be void by the learned first appellate Court.

32. It has been submitted by the learned counsel appearing for the appeféaatant
No. 1 that since the sale deed Ex. A/3 was executed not only by the defendant No. 2, but also
by defendant Nos. 3 to 5, therefore, it should be held as legal sale deed so far as the defendant
Nos. 2 to 5 are concerned and it could not be set aside against them.

33. In my considered opinion, this argument is not tenable because of the fact that the sale
deed Ex. A/3 has been challenged in this case by the plaintiffs, who were minors when the
said sale deed Ex. A/3 was executed and, therefore, no doubt the sale is not per se void, but
becomes voidable as soon as the option is exercised by the minordttvemguardian and
same thing has happened in this case and in these circumstances, the plaintiffs have got right
to challenge that sale deed EXx. A/'3 in toto.
Supreme Court ifFagir Chand v. Sardarni Harnam Kaur [AIR 1967 SC 727], may be
referred to where it was held that mortgage of joint family property by father as manager for
discharging his debt not for legal necessity or for payment of antecedent debt, his son is
entitled to impeach mortgage even aftertgagee has obtained preliminary or final decree
against his father or mortgager meaning thereby since in this case, both Courts below have
come to the conclusion that the transactions were not for legal necessity and not for payment
of antecedent debt,dhefore, present plaintiffs are entitled to challenge the sale deed Ex. A/3
in toto.
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34. The learned counsel appearing for the appellefgndant No. 1 placed reliance on
the Full Bench decision of the Andhra Pradesh High CouRimminti Venkataramanav.
State[AIR 1977 AP 43], where it was held that marriage in contravention of clause (iii) of
Section 5 of the Hindu Marriage Act is neither void nor voidable. The point involved in that
case and the present case is some what different in nature aathréhehis ruling would not
be helpful to the appellaigiefendant No. 1.

35. So far as the ruling relied upon by the learned counsel appearing for the appellant/
defendant No. 1 ifFakirappa v. Venkatesh[AIR 1977 Kant. 65], is concerned, the same
would not be helpful to the appelladefendant No. 1 inasmuch as, in this case, neither legal
necessity nor theory of antecedent debt was accepted.

36. In view of the discussions made above this second appeal deserves to be dismissed
and the findings of th€ourts below are liable to be confirmed. Accordingly, this second
appeal filed by the appelladefendant No. 1 is dismissed, after confirming the judgment and
decree dated 19-1980 passed by the learned Civil Judge, Bikaner.

* k k k *k
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Balmukandv. Kamla Wati
(1964) 6 SCR 321 AIR 1964 SC 1385

J. B. MUDHOLKAR,J. -This is a plaintiffodés appeal fror
specific performance of a contract for the sale of 3/20th share of land in certain fields situate

in Mauza Faizpur of Batalin the State of Punjab. He had instituted the suit in the Court of
SubJudge, First Class, Batala, who dismissed it in its entirety. Upon appeal the High Court of

Punj ab, whil e upholding the dismissal of t he
modified the decree of the trial court in regard to one matter. By that modification the High

Court ordered the defendants to repay to the plaintiff the earnest money which he had paid

when the contract of sale was entered into by him with Pindidas. It enayebtioned that

Pindidas died during the pendency of the appeal before the High Court and his legal
representatives were, therefore, substituted in his place. Aggrieved by the dismissal of his

claim for specific performance the plaintiff has come up ® @ourt by a certificate granted

by the High Court under Article 133 of the Constitution.

2. The plaintiff owned 79/120th share in Khasra Nos. 494, 495, 496, 497, 1800/501,
1801/501, and 529 shown in the zamabandi of ¥ 3ituate at Mauza Faizpur otla. In
October 1943 he purchased 23/120th share in this land belonging to one Devisahai. He thus
became owner of 17/20th share in this land. The remaining 3/20th share belongs to the joint
Hindu family of which Pindidas was the Manager and his brotlaeektam, Khemchand and
Satyapal were the members. According to the plaintiff he paid Rs 175 per marla for the land
which he purchased from Devisahai. In order to consolidate his holding, the plaintiff desired
to acquire the 3/20th share held by the jéamily of Pindidas and his brothers. He, therefore,
approached Pindidas in the matter and the latter agreed to sell the 3/20th share belonging to
the family at the rate of Rs 250 per marla. The contract in this regard was entered into on
October 1, 1945 wh Pindidas and Rs 100 was paid to him as earnest money. As the Manager
of the family failed to execute the sale deed in his favour, the plaintiff instituted the suit and
made Pindidas and his brothers defendants thereto.

3. The suit was resisted by allghdefendants. Pindidas admitted having entered into a
contract of sale of some land to the plaintiff on October 1, 1945 and of having received Rs
100 as earnest money. According to him, however, that contract pertained not to the land in
suit but to anothepiece of land. He further pleaded that he had no right to enter into a
contract on behalf of his brothers who are Defendants 2 to 4 to the suit and are now
Respondents 13 to 15 before us. The Defendants 2 to 4 denied the existence of any contract
and futher pleaded that even if Pindidas was proved to b&dne of the joint family and
had agreed to sell the land in suit the transaction was not binding upon them because the sale
was not for the benefit of the family nor was there any necessity fosaktat The courts
bel ow have found in the plaintiffés favour t ha
the sale of 3/20th share of the family land in suit and received Rs 100 as earnest money. But
they held that the contract was not binding om fdimily because there was no necessity for
the sale and the contract was not for the benefit of the family.

4. It is not disputed before us by Mr N.C. Chatterjee for the plaintiff that the defendants
are persons in affluent circumstances and that these neanecessity for the sale. But
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according to him, the intended sale was beneficial to the family inasmuch as it was not a
practical proposition for the defendants to make any use of their fractional share in the land
and, therefore, by converting it intooney the family stood to gain. He further pointed out
that whereas the value of the land at the date of the transactidsvid® per marla only, the
plaintiff had agreed under the contract to purchase it at Rs 250 per marla the family stood to
make anadditional gain by the transaction. The substance of his argument was that the
Manager of a joint Hindu family has power to sell the family property not only for a defensive
purpose but also where circumstances are such that a prudent owner of propddty wou
alienate it for a consideration which he regards to be adequate.

5. In support of his contention he has placed reliance on three decisions. The first of these
is Jagatnarainv. Mathura Das[ILR 50 All 969]. That is a decision of the Full Bench of that
High Court in which the meaning and i mplicatio
with reference to transfers made by a Manager of a joint Hindu family. The learned Judges
examined a large number of decisions, including thaHimoomanPersaud Padey v.
Babooee Munraj Koonwere§(1856) 6 Moo IA 393] Sahu Ram Chandrav. Bhup Singh,

[ILR 39 All 437] andPalaniappa Chettyv. Sreemath Dawasikamony Pandara Sannadhi

[44 IA 147] and held that transactions justifiable on the principle of benefit to tdte ese

not limited to those which are of a defensive nature. According to the High Court, if the
transaction is such as a prudent owner of property would, in the light of circumstances which
were within his knowledge at that time, have entered into,gtihdbe degree of prudence
required from the Manager would be a little greater than that expected of a sole owner of
property. The facts of that case as found by the High Court were:

A(T)he adult mambers of the f amjudicgoff ound it
the familyds interests to retain property, '
management of which neither of them could possibly give proper attention, that they

considered it to the advantage of the estate to sell that property andspuother

property more accessible with the proceeds, that they did in fact sell that property on

very advantageous terms, that there is nothing to indicate that the transaction would

not have reached a profitable conclusioné. o

We have no doubt that forteansaction to be regarded as one which is of benefit to the family

it need not necessarily be only of a defensive character. But what transaction would be for the
benefit of the family must necessarily depend upon the facts of such case. In the case befor
the Full Bench the two members of family found it difficult to manage the property at all with
the result, apparently, that the family was incurring losses. To sell such property, and that too
on advantageous terms, and to invest the sale proceedsdfitabfe way could certainly be
regarded as beneficial to the family. In the present case there is unfortunately nothing in the
plaint to suggest that Pindidas agreed to sell the property because he found it difficult to
manage it or because he found ttie family was incurring loss by retaining the property.

Nor again is there anything to suggest that the idea was to invest the sale proceeds in some
profitable manner. Indeed there are no allegations in the plaint to the effect that the sale was
being catemplated by any considerations of prudence. All that is said is that the fraction of
the familyds share of the | and owned by the f
which the plaintiff held at the date of the transaction. But that was inbeese even before
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the purchase by the plaintiff of the 23/120th share from Devisahai. There is nothing to
indicate that the position of the family asvis their share in the land had in any way been
altered by reason of the circumstance that the r@ngail7/20th interest in the land came to

be owned by the plaintiff alone. Therefore, even upon the view taken in the Allahabad case
the plaintiff cannot hope to succeed in this suit.

6. The next case iSital Prasad Singhv. Ajablal Mander[ILR 18 Pat 30f That was a
case in which one of the questions which arose for consideration was the power of a manager
to alienate part of the joint family property for the acquisition of new property. In that case
also the test applied to the transaction enteredoyta manager of a joint Hindu family was
held to be the same, that is, whether the transaction was one into which a prudent owner
would enter in the ordinary course of management in order to benefit the estate. Following the
view taken in the Allahabad aas t he | earned Judges also hel d t
the estated has a wider meaning than mere ¢
transactions of a purely defensive nature. In the course of his judgment Harries, C.J. observed:

h
0

fi ( T kahteeof a joint Hindu family being merely a manager and not an absolute

owner, the Hindu Law has, like other systems of law, placed certain limitations upon

his power to alientate property which is owned by the joint family. The Hindu law

givers, however, add not have intended to impose any such restriction on his power

as would virtually disqualify him from doing anything to improve the conditions of

the family. The only reasonable limitation which can be imposed okaitte is that

he must act with pruaee, and prudence implies caution as well as foresight and
excludes hasty, reckless and arbitrary conduc«

After observing that the transaction entered into by a manager should not be of a speculative
nature the learned Chief Justice observed:

Ailn exceptional <circumstances, however, the
of the joint family property by &arta for the acquisition of new property as, for

example, where all the adult members of the joint family with the knowledge

availabke to them and possessing all the necessary information about the means and
requirement of the family are convinced that the proposed purchase of the new
property is for the benefit of the estate. o

These observations make it clear that where adult memigeins existence the judgment is to

be not that of the Manager of the family alone but that of all the adult members of the family,
including the manager. In the case before us all the brothers of Pindidas were adults when the
contract was entered into. Tieeis no suggestion that they agreed to the transaction or were
consulted about it or even knew of the transaction. Even, therefore, if we hold that the view
expressed by the learned Chief Justice is right it does not help the plaintiff because the facts
here are different from those contemplated by the learned Chief Justice. The other Judge who
was a party to that decision, Manohar lal J., took more or less the same view.

7. The third case relied on A.T. VasudevarfAIR 1949 Mad 26Q] There a Single Judg
of the High Court held that the manager of joint .Hindu family is competent to alienate joint
family property if it is clearly beneficial to the estate even though there is no legal necessity
justifying the transaction. This view was expressed whileimgabith an application under
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clause 17 of Letters Patent by one Thiruvengada Mudaliar for being appointed guardian of the
joint family property belonging to, inter alia to his five minor sons and for sanction of the sale
of that property as being beneétto the interests of the minor sons. The petitioner who was
karta of the family had, besides the five minor sons, two adult sons, his wife and unmarried
daughter who had rights of maintenance. It was thus in connection with his application that
the leared Judge considered the matter and from that point of view the decision is
distinguishable. However, it is a fact that the learned Judge has clearly expressed the opinion
that the Manager has power to sell joint family property if he is satisfied thatatisaction

would be for the benefit of the family. In coming to this conclusion he has based himself
mainly upon the view taken by V. Subba Rao, JSetleppav. Suppan[AIR 1937 Mad 496].

That was a case in which the question which arose for consideveds whether borrowing
money on the mortgage of joint family property for the purchase of a house could be held to
be binding on the family because the transaction was of benefit to the family. While holding
that a transaction to be for the benefit lné family need not be of a defensive character the
learned Judges, upon the evidence before them, held that this particular transaction was not
established by evidence to be one for the benefit of the family.

8. Thus, as we have already stated that feamastction to be regarded as of benefit to the
family it need not be of defensive character so as to be binding on the family. In each case the
court must be satisfied from the material before it that it was in fact such as conferred or was
reasonably expred to confer benefit on the family at the time it was entered into. We have
pointed out that there is not even an allegation in the plaint that the transaction was such as
was regarded as beneficial to the family when it was entered into by Pindidastréwethat

we have the fact t hat here the adul't me mber s

claim for specific performance and we have no doubt that they would not have done so if they
were satisfied that the transaction was of benefiteédamily. It may be possible that the land
which was intended to be sold had risen in value by the time the present suit was instituted
and that is why the other members of the
from that the adult membe of the family are well within their rights in saying that no part of

the family property could be parted with or agreed to be parted with by the Manager on the
ground of alleged benefit to the family without consulting them. Here, as already stated, the
is no allegation of any such consultation.

9. In these circumstances we must hold that the courts below were right in dismissing the
suit for specific performance. We may add that granting specific performance is always in the
discretion of the court @hin our view in a case of this kind the court would be exercising its
discretion right by refusing specific performance.

10. No doubt Pindidas himself was bound by the contract which he has entered into and
the plaintiff would have been entitled to thenbét of Section 15 of the Specific Relief Act
which runs thus:

AWhere a party to a contract is wunable
the part which must be left unperformed forms a considerable portion of the whole,
or does not admit of compsation in money, he is not entitled to obtain a decree for
specific performance. But the court may, at the suit of the other party, direct the party
in default to perform specifically so much of his part of the contract as he can

(0]
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perform, provided that thplaintiff relinquishes all claim to further performance, and
all right to compensation either for the deficiency, or for the loss or damage sustained
by him through the default of the defendant.

However, in the case before us there is no claim on beh#ie plaintiff that he is willing to
pay the entire consideration for obtaining a decree against the interest of Pindidas alone in the
property. In the result the appeal fails and is dismissed with costs.

* k k k%
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Guramma Bhratar Chanbasappa Deshmukh Mallappa Chanbasappa
(1964) 4 SCR 497 AIR 1964 SC 510

K. SUBBA RAOQO, J. - These two appeals by certificate arise out of Special Civil Suit No.

47 of 1946 filed by Nagamma, wife of Chanbasappa, for partition asgkpsion of orsixth

share in the plaint scheduled properties with mesne profits. Chanbasappa died possessed of a
large extent of immovable property on January 8, 1944. He left behind him three wives,
Nagamma, Guramma and Venkamma and two widowed dasgtsévalingamma and
Neelamma, children of his paeceased wife. It is alleged that at the time of his death
Venkamma was pregnant and that she gave birth to a male child on October 4, 1944. It is also
alleged that on January 30, 1944, Nagamma, the senios t wi d o w, took her
Malappa, in adoption. A few days before his death, Chanbasappa executed gift and
maintenance deeds in favour of his wives, widowed daughter, a son of an illegitimate son, and
a relative. Long before his death, he alseceted two deedsone a deed of maintenance and
another a gift deed of some property in favour of Nagamma. We shall deal with these
alienations in detail in appropriate places.

12. The next question is whether the two gifts were binding on the familyshak now
take the two gift deeds Ex. Section 370 and 371 executed by Chanbasappa the former in
favour of the 7th defendant and the latter in favour of the 8th defendant. The High Court,
agreeing with the learned Civil Judge, set aside the gifts on thedytbat the donor had no
power to make a gift of the family property. Learned counsel for the legal representatives of
the said defendants seeks to sustain the validity of the said two gifts. We shall consider the
validity of the two gift deeds separately

13. Ex. 370 dated January 4, 1944, is a gift deed executed by Chanbasappa in favour of
Channappa, the 7th defendant, in respect of immovable property vali®sl E500. The

S

donee was descri bed as t he donor 6s rel ati ve.

services rendered by the donee to the donor
it was narrated in the document, out of love and affedborthe donee. It is contended that
the said gift was for pious purposes and, therefore, valid in law. Can it be said that a gift of

du

t his nature to a relative out of |l ove and aff

meaning of that expression Hindu law? InMitakshara [Chapter |, Section 1, v. 28], it is
stated:

AEven a single i ndividual may concl ude
immovable property, during a season of distress, for the sake of the family and
especially for pious purposes. 0

In support of his contention that pious purposes include a charitable purpose, learned counsel
relies upon certain passagesMru k h e r Hirda léaw of Religious and Charitable Trust
2nd Edn. The learned author says at p. 12:

il n the Hi ndu odinesot demarcatibnebeteeeni religion and
charity. On the other hand charity is regarded as part of religion.... All the Hindu
sages concur in holding that charitable gifts are pious @atsxcellencewhich
bring appropriate regards to the donor. o

a
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Thelearned author proceeds to state, at p. 58:

AfRel i gious and charitabl e pur poses have n
lawyers. It was said by Sir Subramanya Ayer, J.Piartha Sarathi Pillai v.
Tiruvengade[( 1907) I LR 30 Mad 340] that the expres:
gifts means and includes, according to Hindu text writers, what are knolgthas
andPurttaworks. As | have said already in the first lecture, no exhaustive list of such
works has beedrawn up by the Hindu lawgivers, and they include all acts of piety
and benevolence whether sanctioned by Vedas or by the popular religion, the nature
of the acts differing at different periods of

The learned author defines theraslsthaandPurtta briefly thus, afp. 10:

fi B isthais meant Vedic sacrifices, and rites and gifts in connection with the
same;Purtta on the other hand means and signifies other pious and charitable acts
which are unconnected with aByoutaor Vedica cr i f i ce. 0

|t may, therefore, be conceded that the expre
certain circumstances, to take in charitable purposes though the scope of the latter purposes

has nowhere been precisely drawn. But what we are conceitrethuhis case is the power

of a manager to make a gift to an outsider of a joint family property. The scope of the
limitations on that power has been fairly well settled by the decisions interpreting the relevant

texts of Hindu law. The decisions of Him law sanctioned gifts to strangers by a manager of

a joint Hindu family of a small extent of property for pious purposes. But no authority went

so far, and none has been placed before us, to sustain such a gift to a stranger however much

the donor was Wlden to him on the ground that it was made out of charity. It must be
remembered that the manager has no absolute power of disposal over joint Hindu family
property. The Hindu law permits him to do so only within strict limits. We cannot extend the

scopeof t he power on the basis of the wide inter
in Hindu law in a different context. In the circumstances, we hold that a gift to a stranger of a

joint family property by the manager of the family is void.

14. The ®cond document is. Ex. 371, dated July 4, 1941. Under that document,
Chanbasappa created afiféerest in a property of the value of about Rs 5000 in favour of
his widowed daughter, the 8th defendant. In the document it is recited thus:

iYou ar e aughter anadvyour Husband is dead. After his death you have
been living in my house only. For your well being and maintenance during your life
time | have already given some property to you. As the income from the said
property is not sufficient for your rirdenance, you have asked me to give some
more property for your maintenance. | have therefore gladly agreed (to the same) and
passed a deed of maintenance in your favour regarding the below mentioned property
and delivered it to your possessiordiy only . 0

Under the said deed the daughter should enjoy the property during her lifetime and
thereafter it sould go to the 5th defendant. Theaifir would inevitably be invalid. But the
guestion is whether the provi s ierdifetiméwouldt he dau
also be invalid. The correctness of the recitals are not questioned before us. It is in evidence
that the family possesses a large extent of property, worth lakhs. The short question is
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whether the father could have validly conferredaititerest in a small bit of property on his
widowed daughter in indigent circumstances for her maintenance. It is said that the Hindu law
does not permit such a gift. linnappa Mahadevappa. Chimmava[(1935) ILR 59] Bom

459, 465, the Bombay High Couwtcepted that legal position. Rangnekar, J. held that under
the Mitaksharaschool of Hindu law, a father has no right to make a gift even of a small
portion of joint family immovable property in favour of his daughter, although it is made on
the ground tht she looked after him in his old age. The learned Judge distinguished all the
cases cited before him on the ground that they were based upon long standing custom; and
ended his judgment with the following observations:

AUndoubt edl y, ortioeof the whaole of tlse prapersynbat) iflone p
were to ignore the elementary principles of
gifts of this nature, it would be difficult to say where the line could be drawn, and it
might give rise to difficultieswhicho att empt coul d overcome. 0

We agree with the learned Judge that sympathy is out of place in laying down the law. If the
Hindu law texts clearly and expressly prohibit the making of such a gift of the family property
by the father to the widowed daughteiindigent circumstances, it is no doubt the duty of the
Court to accept the law, leaving it to the legislature to change the law. We shall, therefore,
consider the relevant Hindu law texts bearing on the subject.

15. At the outset it would be convenieta clear the ground. Verses 27, 28 and 29 in
Chapter | Mitakshara, describe the limitations placed on a father in making gifts of ancestral
estate. They do not expressly deal with the right of a father to make provision for his daughter
by giving her somdamily property at the time of her marriage or subsequently. The right is
defined separately by Hindu law texts and evolved by long catena of decisions, based on the
said texts. The relevant texts have been collected and extract&ktiorammal v.
Poochanmal [(1912) 22 MLJ 321]. Section 7 of ChapteMitaksharag deals with provision
for widows, unmarried daughters etc. Placitum 10 and 11 provide for portions to sisters when
a partition is made between the brothers after the death of the father. Timemtlof a share
to daughters in the family is regarded as obligatory by Vignaneswara. In Chapter | Section 7,
pp. 10 and 11, he says:

AiThe all ot ment of such a share appears to
refusal of it is pronounced to be a sin.o

He relies on the text dflanuto the effect that they who refuse, to give it shall be degraded:
Manu Chapter IX, Section 118. Placitum 11, [Chapter I], withholding of such a portion is
pronounced to be a sin. IMadhaviya [pp. 41 and 42], a text of Kyayana is cited
authorizing the gift of immovable property by a father to his daughters besides a gift of
movables up to the amount of 2000 phanams a yeavy&vahara Mayukha p. 93, the
following text of Brihaspati is also cited by the author of Medhaviyato the same effect:

AfLet hadmeguaee wealth and a share of | and a
Devala says:

ATo maidens should be given @Couebiabkeodost:i
Digest Vol. 1, p. 185.
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Manu says

NAnTo t he dammes by theesdme mother let their brothers give portions
out of their allotments respectively, according to the class of their several mothers.
Let each give onéourth part of his own distinct share and those who refuse to give it
shall be degraded. 0

These and similar other texts indicate that Hindu law texts not only sanction the giving of
property to daughters at the time of partition or at the time of their marriage, as the case may
be, but also condemn the dereliction of the said duty in unealiterens. It is true that these
Hindu law texts have become obsolete. The daughter has lost her right to a share in the family
property at the time of its partition. But though the right has been crystallized into a moral
obligation on the part of the fagh to provide for the daughter either by way of marriage
provision or subsequently. Courts even recognised, making of such a provision not only by
the father but also after his death by the accredited representative of the family and even by
the widow. Thedecision inKudutammayv. Narasimhacharyalu[(1897) 17 MLJ 528] is

rather instructive. There, it was held that a Hindu father was entitled to make gifts by way of
marriage portions to his daughters out of the family property to a reasonable extentstThe fir
defendant was the hdifrother of the plaintiffs and the father of thed defendant. After the

death of his father and after the birth of the 2nd defendant he for himself and as guardian of
the 2nd defendant executed a deed of gift to the plaintiffislyjo of certain portions of the

joint family property. The question was whether that gift was good. It will be seen from the
facts that the gift was made by the brother to his-$iaters not at the time of their marriage

but subsequently. Even so, thit was upheld. Wallis, J. in his judgment pointed out that
unmarried daughters were formerly entitled to share on partition and that right fell into
desutude, a gift made to a daughter was sustained by courts as a provision for the married
couple. The larned Judge summarised the position thus, at p. 532:

n. .. although the joint family and its repr
member, may no longer be legally bound to prowddeendowment for the bride on

the occasion of her marriage, they atid morally bound to do so, any rate when

the circumstances of the case makeé@ asonably necessary. o

If such a provision was not made at the time of marriage, the learned Judge indicated that
such moral obligation could be discharged subsequentlyrepresentative of the family. To
guote his observationsi Mer e negl ect on the part of t he |
obligation at the time of the marriage cannot, in my opinion, be regarded as putting an end to
it, and | think it continued untilt was discharged by the deed of gift now sued on and
executed after the fatherodos death by his son
managing member of the joint family. o Another
considered the question iBundaramyav. Seethamma[(1911) 21 MLJ 695, 699] and
declared the validity of a gift of 8 acres of ancestral land by a Hindu father to his daughter
after marriage when the family was possessed of 200 acres of land. The marriage took place
about forty years Were the gift. There was no evidence that the father then had any intention
to give any property to the daughter. The legal position was thus expounded by the learned
Judges. Munro and Sankran Nair, JJ:
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ifiThe father or the wi daoerty.iTkere maytberddound t o
legal but only a moral obligation. It is also true that in the case before us the father
did not make any gift and discharge that moral obligation at the time of the marriage.
But it is difficult to see why the moral obligation doeast sustain a gift because it
was not made to the daughter at the time of marriage but only some time later. The
mor al obligation of the plaintiffdos father <c
the gift in 1899. 0

Another Division Bench of the Madragligh Court in Ramaswamy Aiyerv.
Vengudusami lyer[(1899) 21 MLJ 695, 699], held that a gift of land made by a widow, on
the occasion of her daughterdés marriage, to t
Spencer, JJ. held Mettorammalv. Poochammalthat a gift made by a father to his own
daughter or by a managing member to the daughter of any of his coparceners, provided it be
of a reasonabl e amount, is valid as against t F
relevant texts on the subjeamd the case law bearing thereon, the learned Judges came to the
conclusion that the plaintiffés father was com
l1st defendant, his brotherds daughtenit The | ea
would depend upon its reasonableness. The legal basis for sustaining such a gift was
formulated by the learned Judges at p. 329 thus:

AiNo doubt a daughter can no |l onger claim ¢
belonging to her father, but the mordlligation to provide for her wherever possible
is fully recognised by the Hindu community and will support in law any disposition
for the purpose made by the father. o

In Bachoov. Mankorebai[(1907) ILR 31 Bom 373], the Judicial Committee held that a
gift by a father, possessed of considerable ancestral property, of a sum of Rs 20,000 to his
daughter was valid. No doubt this was not a gift of immovable property, but there is no
difference in the. application of the principles to a gift of immovable propertjustrated by
the decision of the Judicial CommitteeRamalinga Annaviv. Narayana Annavi[(1922) 49
IA 168, 173]. There, both the Subordinate Judge and the High Court held that the assignments
by a member of a joint Hindu family to his daughtersaofsum of money and of a
usufructuary mortgage were valid as they were reasonable in the circumstances in which they
were made. The Privy Council confirmed the finding of the High Court. In considering the
relevant point, Mr Ameer Ali observed at p. 178gh

iThe father has undoubtedly the power unde
reasonable limits, gifts of movable property to a daughter. In one case the Board
upheld the gift of a small share of immovable property on the ground that it was not
showntole unreasonabl e. 0

Venkataramana Rao, J. 8ithamahalakshmamma. Kotayya[(1936) 71 MLJ 259] had
to deal with the question of validity of a gift made by a Hindu father of a reasonable portion
of ancestral immovable property to his daughter without referémcis son. Therein, the
learned Judge observed at p. 262:

AThere can be no doubt that the father i s
of a reasonable portion of the family property as a marriage portion to his daughters
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on the occasion of their m#ages It has also been held that it is a continuing
obligation till it is discharged by fulfilment theredt.is on this principle a gift of a
small portion of immovable property by a father has been held to be binding on the
members of the joint family 0

Adverting to the question of the extent of property he can gift, the learned Judge proceeded to
State:

AThe question whether a particular gift
according to the State of the family at the time of the gift,etkient of the family
immovable property, the indebtedness of the family, and the paramount charges
which the family was under an obligation to provide for, and after having regard to
these circumstances if the gift can be held to be reasonable, suchvalldife
binding on the joint family members irrespective of the consent of the members of
the family. o

The legal position may be summarized thus: the Hindu law texts conferred a right upon a
daughter or a sister, as the case may be, to have a shardamillgeproperty at the time of
partition. That right was lost by efflux of time. But, it became, crystallized into a moral
obligation. The father or his representative can make a valid gift, by way of reasonable
provision for the maintenance of the dawghtegard being had to the financial and other
relevant circumstances of the family. By custom or by convenience, such gifts are made at the
time of marriage, but the right of the father or his representative to make such a gift is not
confined to the maiage occasion. It is a moral obligation and it continues to subsist till it is
discharged. Marriage is only a customary occasion for such a gift. But the obligation can be
discharged at any time, either during the lifetime of the father or thereaftendt possible
to lay down a hard and fast rule, prescribing the quantitative limits of such a gift as that would
depend on the facts of each case and it can only be decided by courts, regard being had to the
overall picture of the extent of the family a&, the number of daughters to be provided for
and other paramount charges and other similar circumstances. If the father is within his rights
to make a gift of a reasonable extent of the family property for the maintenance of a daughter,
it cannot be sdi that the said gift must be made only by one document or only at a single
point of time. The validity or the reasonableness of a gift does not depend upon the plurality
of documents but on the power of the father to make a gift and the reasonablehesgifof t
so made. If once the power is granted and the reasonableness of the gift is not disputed, the
fact that two gift deeds were executed instead of one, cannot make the gift anytheless a valid
one.

17. Applying the aforesaid principles, we have no daiat in the present case, the gift
made by the father was within his right and certainly reasonable. The family had extensive
properties. The father gave the daughter only aelifiate in a small extent of land in addition
to what had already been givear her maintenance. It has not been stated that the gift made
by the father was unreasonable in the circumstances of the case. We, therefore, hold that the
said document is valid to the extent of the right conferred on the 8th defendant.

21.1In the result, Civil Appeal No335 of 1960 filed by the plaintiff and Defendant 3 is
dismissed and Civil Appeal No. 334 of 1960 filed by Defendants 1, 2, 4, 5, the legal
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representatives of Defendant 7 and Defendant 8 except to the extent of the8t,e ndant 6 s

right to maintenance under Ex. 371, is dismissed. So far as the 8th defiermtanterned, the
appeal filed by her is allowed.

* k k% %
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R. Kuppayee. Raja Gounder
(2004) 1 SCC 295

BHAN, J. - Aggrieved by the judgment and decree passetthéygourts below in dismissing
the suit filed by the plaintfte ppel | ants (hereinafter referred
appellants have come up in this appeal.

2. Shortly stated, the facts are: The appellants are the daughters of the defendant
respom e n t (hereinafter referred to as Athe resp
Exhibit A-1 dated 298-1985, the respondent hereinabove settled an extent of 12 cents of land
comprised in S. No. 113/2, Thathagapatti village, Salem district in favailneaippellants.

As per recitals in the settlement deed, the settlement was made by the respondent out of
natural love and affection for the appellants and the possession of the property was handed
over to them on the day the settlement deed was exediltedschedule of the settlement

deed shows that the total extent of the property owned by the family was 3.16 acres. The gift
made was of 12 cents along with Mangaitled house standing on the gifted land. It was

also stated in the settlement deed thduture neither the respondent nor any other male or
female heirs would have a right over the settled property.

3. After nearly 5 years, on 221990, the respondent and his associates asked the
appellants to vacate the property and tried to trespasthimfproperty. Because of the attempt
made by the respondent to trespass into the property, the appellants filed Original Suit No.
451 of 1990 in the Court of the District Munsif, Salem seeking relief of restraining the
respondent and his associates fiomt er f ering with the appellants
enjoyment of the suit property in any way by way of a permanent injunction, or, for grant of
relief deemed fit in the circumstances of the case. The respondent resisted the suit and in the
written satement filed by him, he took the stand that he had not executed any settlement deed.
That his sorin-law i.e. husband of Appellant 1 had purchased a house site and the respondent
was takentothe SRe gi strar 6s office to wusedietakeig t he s al
liuor and taking advantage of his addiction to liquor the appellants and their respective
husbands fraudulently by misrepresentation instead got the sale deed executed from him. The
property in dispute being a joint Hindu family propedynsisting of himself and his son
could not be gifted under any circumstances.

4. In support of their respective pleas, the parties led their evidence. Appellant 1 stepped
into the witness box as PW 1. She admitted that the property was ancestral. Tattdner
had settled the property on her and her sister of his own will, out of natural love and affection
for them. PW 2, the attesting witness to Exhib#l Astated that he knew the respondent.
While he was standing on the road and talking to some perbensvas called by the
respondent to witness the document. He went to the Bebgi st rar 6s of fice al c
respondent. The respondent put his signatures on Exhibiaffer reading the same. That he
(himself) and Govindasamy signed ExhibilAas winesses. Govindasamy has died. In the
crossexamination he stated that he did not know the contents of the document, Exhibit A
He showed his ignorance as to when, where or in whose name the stamp papers were
purchased. He denied having knowledge offtlte as to whether the respondent was in the
habit of drinking liquor. The respondent in order to prove his case stepped into the withess
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box as DW 1. He stated that the property was a joint Hindu family property as the same had
been purchased with the sglroceeds of the ancestral property. That hisrséew who was

working in TVS had purchased some property and he was taken by hislagnto sign as a
witness. He denied having executed the settlement deed in favour of the appellants. He denied
thathe knew PW 2. It was stated that the possession of the appellants was permissive as they
were allowed to reside in the house to enable them to send their children to school. He denied
his signatures on the settl emendhisdmmselas on t he
well as on the summons sent to him by the court. It was denied that he knew English. It was
also stated by him that his signatures were obtained fraudulently on the pretext of signing as a
witness on the document by which his go#aw had purchased a house site. That the total
extent of the familholding was 3.16 acres of land. He admitted that his son was residing
separately for the last 3 to 4 years but denied that he was retracting from the settlement deed
on the advice of his soithat he was in the habit of drinking.

5. No other evidence was led by any of the parties.

6. The trial court believed the evidence of the respondent. It was held that the respondent
was takentothe SRe gi st rar 6s office t o deedadfgetdlesnent a doc un
was got executed from him. Testimony of PW 2, the attesting witness was discarded. It was
held that the deposition of PW 2 in fact supported the case put forth by the respondent to the
effect that the respondent was taken to the-RBedps t r ar 6 s of fice to sign a
trial court further held that since the property in dispute was ancestral in nature, the
respondent had no power/authority to make a gift of a part of the ancestral property in favour
of his daughters. The suit wdismissed. The order of the trial court was affirmed by the first
appellate court as well as by the High Court, aggrieved against which the present appeal has
been filed.

7. It is submitted by the counsel for the appellant that the findings recordee bgpurts
below are wrong on facts as well as in law. Finding of fact regarding due execution of Exhibit
A-1 is vitiated due to misreading of the statement of the attesting witness, PW 2. That the
father being théarta had the authority to make a gift afi@stral immovable property to a
reasonable extent out of the joint Hindu family property in favour of his daughters. That such
authority of the father is recognised in old Hindu textbooks as well as by the courts in recent
times. Counsel appearing for thespondent has controverted the submissions made by the
counsel for the appellants. It was argued that there was no misreading of evidence and that the
finding recorded by the courts below on facts could not be interfered with by this Court at this
stageof the proceedings. The respondent had no authority to make a gift of a part of the
ancestral immovable property and in any case, he could not have gifted the only residential
house possessed by the family.

8. The two points which arise for consideratiarthis appeal are:

(i) whether the judgments of the courts below are vitiated because of the misreading
of the evidence of PW 2, the attesting witness to the settlement deed;

(if) whether the gift/settlement made by the father in favour of his married daughters
of a reasonable extent of immovable property out of the joint Hindu family property is
valid.
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12.The trial court held that since the property was ancestral in naturesgpendent had
no authority/power to make a gift of a portion of the ancestral property in favour of his
daughters. In appeal the first appellate court accepted that the father could give away a small
portion of the ancestral property to his daughters ajuthe total holding of the family
property but since in this case the total extent of property owned by the family had not been
proved, it could not be held that the property gifted by the father was of a reasonable portion
of the total holding of the faily. The High Court affirmed the finding recorded by the first
appellate court.

13. The High Court of Madras in a series of judgments has taken the view that a father
could make a gift within reasonable limits of ancestral immovable property to histdaagh
a part of his moral obligation at the time of her marriage or even thereafter.

14. In Anivillah Sundararamayyav. Cherla Seethammd(1911) 21 MLJ 695]it was
held that a small portion of the ancestral immovable property could be given to the daughter
at the time of her marriage or thereafter and such a gift would be a valid gift. In this case 8
acres of ancestral immovable property out of 200 acresmdfpassessed by the family were
given in gift by the father to his daughter after her marriage. Upholding the gift it was
observed:

fiP. Narayana Murthi for the first respondent

The present case is stronger thkardutammav. Narasimhacharyulu[(1907) 17
MLJ 528]as it is the father that has given the property and not the brothers. A gift
made to the seim-law belongs also to the daughteride G h o s Hin@lsLaw [2nd
Edn., p. 313], footnote. There is a text of Vyasa to that effect. Geese, p. 389,
for translation; vide p360 also vice versa. A gift to the daughter would belong to the
sortin-law. If it is proper to make gifts at the time of marriage it would be equally
proper if made afterwards. Though the texts do not require gifts to be made to
daughters at the time of marriage, if made, they are not inv@tidraman Sahuv.
Gopi Sahu[ILR (1909) 37 Cal 1]referred to, where Mookerji, J. approves of
Kudutammayv. Narasimhacharyulu (supra) Bachoov. Mankorebai [ILR (1907)
31 Bom 373] 0

15. The ame view was taken by the Madras High CourPumgalia Vettorammalv.
Vettor Goundan[(1912) 22 MLJ 321]In this case it was held that a father could make gift to
a reasonable extent of the ancestral immovable property to his daughter. Gift made aff 1/6th
the total holding of the ancestral property was held to be valid. The same view has later been
taken by the Madras High Court iDevalaktuni Sithamahalakshmamma. Pamulpati
Kotayya[AIR 1936 Mad 825] andKaruppa Goundelv. Palaniammal[(1963) 1 MLJ 86] A
Full Bench of the Punjab and Haryana High Cou€Tv. Tej Nath[(1972) 74 Punj LR 1]
and the High Court of Orissa ifara Sahuaniv. Raghunath SahuAIR 1963 Ori 50] have
also taken the same view.

16. The powers of the father or the managing mandfehe joint Hindu family visvis
coparcenary property have been summarised in paragraphs 225, 226 and\268l of a 6 s
Hindu Law which reads:
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225 Although sons acquire by birth rights equal to those of a father in ancestral
property both movable anadnmovable, the father has the power of making within
reasonable limits gifts of ancestral movable property without the consent of his sons
for t he pur pose of performing 6i ndi spensahbl
prescribed by texts of law, as gifts thgbuaffection, support of the family, relief
from distress and so fortho

226. A Hindu father or other managing member has power to make a gift within
reasonable Iimits of ancestral i mmovabl e pr o]
alienation must beyban actinter vivos, and not by will. A member of a joint family
cannot dispose of by will a portion of the property even for charitable purposes and
even if the portion bears a small proportion to the entire estate. However, now see
Section 30 of the Hidu Succession Act, 1956.

258 (1) According to the Mitakshara law as applied in all the States, no
coparcener can dispose of his undivided interest in coparcenary property by gift.
Such transaction being void altogether there is no estoppel or othesfkedsonal
bar which precludes the donor from asserting his right to recover the transferred
property. He may, however, make a gift of his interest with the consent of the other
coparceners.

(2) As to disposition by will after the coming into operatioh the Hindu
Succession Act, 1956, see Section 30 of the Act.

17. Combined reading of these paragraphs shows that the position in Hindu law is that
whereas the father has the power to gift ancestral movables within reasonable limits, he has
no such power ith regard to the ancestral immovable property or coparcenary property. He
can, however, make a gift within reasonabl e 1
purposeso. However, the alienation rmoustt be by
has extended the rule in paragraph 226 and held that t he father was competent to make a gift
of immovable property to a daughter, if the gift is of reasonable extent having regard to the
properties held by the family.

18. This Court considered the question of extended meaning given in numerous decisions
for fpi ousKamlabepivw Bachsldl Gupta[AIR 1957 SC 434]In the said case,
a Hindu widow in fulfilment of an anteuptial promise made on the occasion of the
settlement of the terms of marriage of her daughter, executed a registered deed of gift in
respect of four houses allotted to her share in a partition decree, in favour of her daughter as
her marriage dowry, after two years of her marriage. The partigored had given her the
right to the income from property but she had no right to part with the corpus of the property
to the prejudice of the reversioners. Her stepsons brought a suit for declaration that the deed
of gift was void and inoperative and cdubot bind the reversioners. The trial court and the
High Court dismissed the suit holding that the gift was not valid. This Court accepted the
appeal and held that the gift made in favour of the daughter was valid in law and binding on
the reversioners.
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19. This point was again examined in depth by this CourtGiwramma Bhratar
Chanbasappa Deshmukia. Mallappa Chanbasappa Deshmuk{fi1964) 4 SCR 497&nd it
was held:

18. The legal position may be summarized thus: The Hindu law texts conferred a

right upon a daughter or a sister, as the case may be, to have a share in the family

property at the time of partition. That right was lost by efflux of time. But it became

crystdlized into a moral obligationThe father or his representative can make a valid

gift, by way of reasonable provision for the maintenance of the daughter, regard

being had to the financial and other relevant circumstances of the family. By custom

or by covenience, such gifts are made at the time of marriage, but the right of the

father or his representative to make such a gift is not confined to the marriage

occasion. It is a moral obligation and it continues to subsist till it is discharged.

Marriage is only a customary occasion for such a gift. But the obligation can be

discharged at any time, either during the lifetime of the father or thereafter. It is not

possible to lay down a hafahd-fast rule, prescribing the quantitative limits of such

a gift asthat would depend on the facts of each case and it can only be decided by

courts, regard being had to the overall picture of the extent of the family estate, the

number of daughters to be provided for and other paramount charges and other

similar circumstaces. If the father is within his rights to make a gift of a reasonable

extent of the family property for the maintenance of a daughter, it cannot be said that

the said gift must be made only by one document or only at a single point of time.

The validity or the reasonableness of a gift does not depend upon the plurality of

documents but on the power of the father to make a gift and the reasonableness of the

gift so made. If once the power is granted and the reasonableness of the gift is not

disputed, thdact that two gift deeds were executed instead of one, cannot make the

gi ft anyt hel @mphasiasupplet)i d one. 0

20Ext ended meaning given to the words fipious
gift of ancestral immovable property withieasonable limits to a daughter has not been
extended to the gifts made in favour of other female members of the family. Rather, it has
been held that a husband could not make any such gift of ancestral property to his wife out of
affection on the principl® f Api ous purposeso. AfRmtha&yeee nce may
KumaresarfAIR 1967 SC569] |t was observed fiwe see no reas
words O6pious purposesd beyond what has alread
Court 0 a remtion trefeeted that m thusband could make any such gift of ancestral
property to his wife out of affection on the principle of pious purposes.

21.0n the authority of the judgments referred to above, it can safely be held that a father
can make a gift oincestral immovable property within reasonable limits, keeping in view,
the total extent of the property held by the family in favour of his daughter at the time of her
marriage or even long after her marriage.

22.The only other point which remains foortsideration, is as to whether a gift made in
favour of the appellants was within the reasonable limits, keeping in view, the total holding of
the family. The total property held by the family was 3.16 acres. 12 cents would be
approximately 1/26th share die total holding. The share of each daughter would come to
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1/52nd or 1/26th share of the total holding of the family, which cannot be held to be either
unreasonable or excessive under any circumstances. Question as to whether a particular gift is
within reasonable limits or not has to be judged according to the status of the family at the
time of making a gift, the extent of the immovable property owned by the family and the
extent of property gifted. No hahdfast rule prescribing quantitative limit§ such a gift

can be laid down. The answer to such a question would vary from family to family.

23. This apart, the question of reasonableness or otherwise of the gift made has to be
assesseuis-a-vis the total value of the property held by the fam8ymply because the gifted
property is a house, it cannot be held that the gift made was not within the reasonable limits.
As stated earlier, it would depend upon a number of factors such as the status of the family,
the total value of the property held the family and the value of the gifted property and so
on. It is basically a question of fact. However, on facts, if it is found that the gift was not
within reasonable limits, such a gift would not be upheld. It was for the respondent to plead
and provehat the gift made by the father was excessive or unreasonable, keeping in view, the
total holding of the family. In the absence of any pleadings or proof on these points, it cannot
be held that the gift made in this case was not within the reasonabgedfrttie property held
by the family. The respondent has failed to plead and prove that the gift made was to an
unreasonable extent, keeping in view, the total holding of the family. The first appellate court
and the High Court, thus, erred in raumtingthe appellants on this account.

24. For the reasons stated above, we accept the appeal, set aside the judgments and the
decrees passed by the courts below. It is held that the respondent had the capacity to make a
gift to a reasonable extent of ancestramovable property in favour of his daughters. The
gift was not vitiated by fraud or misrepresentation. The appellants are held to be the absolute
owners of the suit property and the respondent is injuncted from interfering with the peaceful
possession anehjoyment of the suit property by the appellants perpetually. Parties shall bear
their own costs.

* k k % %
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Arvind v. Anna
(1980) 2 SCC 387 AIR 1980 SC 645

O. CHINNAPPA REDDY, J. - On April 15, 1930 Parisa Chougule, executed Ex. 93, a
deed of mogage in favour of Ganesh Dattatraya Kulkarni (father of the appellants) for a sum

of Rs 1600 in respect of a single item of land. On August 25, 1933, Parisa Chougule executed
Ex. 92 another deed of mortgage in favour of the same mortgagee for a sumGfioRs 1
respect of ten items of land including the land previously mortgaged under Ex. 93. Both the
mortgages were possessory mortgages but it appears from the evidence that the land was
leased back to the mortgagor for a stipulated rent. Parisa ChougdlemiJune 15, 1934
leaving behind him three sons Bhopal, an adult, and Anna and Dhanpal, minors. On July 11,
1934, Bhopal borrowed a further sum of Rs 131 and executed a simple mortgage Ex. 91 in
respect of the very ten items of land covered by Ex. 92M@y 1, 1935, Bhopal purporting

to act as the Manager of the joint family and the guardian of his minor brothers executed a
deed of sale Ex. 90 in favour of Ganesh Dattatraya Kulkarni in respect of four out of the ten
items of land mortgaged under Exs. 93,and 91. The consideration for the sale was Rs 3050
and was made up of the amounts of Rs 1600, Rs 1000 and 131 due under the three mortgages
Exs. 93, 92 and 91 respectively and a sum of Rs 200 received in cash by Bhupal on the date
of sale. Six of thetems which were mortgaged were released from the burden of the
mortgages. On September 23, 1946, Anna second son of Parisa became a major. On August
31, 1951, Dhanpal third son of Parisa became a major. On August 27, 1953 Anna and
Dhanpal filed the suit dwf which this appeal arises for a declaration that the sale deed dated
May 1, 1935 was not for legal necessity and not for the benefit of the estate and therefore, not
binding on them. They also prayed that joint possession of theithivebshare may é given

to them. The trial Court found that there was legal necessity for the sale to the extent of Rs
2600 only, that the consideration of Rs 3050 for the sale was inadequate as the lands were
worth about Rs 4000, that there was no such compelling peessuhe estate as to justify the

sale and therefore, the sale was not for the benefit of the family and hence not binding on the
two plaintiffs. A decree was granted in favour of the two plaintiffs for joint possession -of two
third share of the lands seojt to their paying a sum of Rs 1733/5 ans./4 ps., to the second
defendant. On appeal by the second defendant the Assistant Judge, Kolhapur affirmed the
finding of the trial Court that there was legal necessity to the extent of Rs 2000 only, that the
valueof the land was Rs 4000 and that there was no pressure on the estate justifying the sale.
The Assistant Judge found that there was no evidence to show that the defendant made any
bona fide enquiry to satisfy himself that there was sufficient pressuteedarhily justifying

the sale. He however, held that the suit of the first plaintiff was liable to be dismissed as it
was barred by limitation. He, therefore, modified the decree of the trial Court by granting a
decree in favour of the second plaintiff pribr possession of a o#kird share in the lands
subject to payment of a sum of Rs 866.66 ps. to the second defendant. The first plaintiff as
well as the second defendant preferred second appeals to the High Court.

2.1t is clear that these appeals have to be allowed. The facts narrated above show that out
of the consideration of Rs 3050 for the sale there was undoubted legal necessity to the extent
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of Rs 2600, the total amount due under the two deeds of mortgagdeekbygithe father of

the plaintiffs. Out of the ten items of land which were mortgaged, only four were sold and the
remaining six items were released from the burden of the mortgages. The family was also
relieved from the burden of paying rent to the magee under the lease back. Surely all this
was for the benefit of the family. The value of the land sold under the deed of sale was found
by the courts below to be Rs 4000. Even if that be so, it cannot possibly be said that the price
of Rs 3000 was grosslinadequate. It has further to be remembered that there were
continuous dealings between the family of the plaintiffs and the family of the second
defendant, over a long course of years. In those circumstances it is impossible to agree with
the conclusiorof the courts below that the sale was not binding on the plaintiffs. The courts
below appeared to think that notwithstanding the circumstance that there was legal necessity
to a large extent it was incumbent on the second defendant to establish thaehenonary

to satisfy himself that there was sufficient pressure on the estate which justified the sale. We
are unable to see any substance in the view taken by the courts below. When the mortgagee is
himself the purchaser and when the greater portioheotonsideration went in discharge of

the mortgages, we do not see how any question of enquiry regarding pressure on the estate
would arise at all. Where ancestral property is sold for the purpose of discharging debts
incurred by the father and the bulktbg proceeds of the sale is so accounted, the fact that a
small part of the consideration is not accounted for will not invalidate the sa@aun
Shankarv. Jiwan Singh[AIR 1927 PC 246], it was found that Rs 500 out of the price of Rs
4000 was not fully accounted for and that there was legal necessity for the balance of Rs
3500. The Privy Council held that if the purchaser had acted honestly, if the existence of a
family necessity for a sale was made out and the price was not unreasonably low, the
purchaser was not bound to account for the application of the whole of the price. The sale was
upheld. InNiamat Raiv. Din Dayal [AIR 1927 PC 121], the manager of a joint fanmsold

family property for Rs 34,500 to satisfy pegisting debts of the extent of Rs 38,000. It was
held that it was sufficient to sustain the sale without showing how the balance had been
applied.

3. In Ram Sundar Lalv. Lachhmi Narain [AIR 1929 PC 148 the vendee the sale in
whose favour was questioned fourteen years after the sale, was able to prove legal necessity to
the extent of Rs 7744 out of a total price of Rs 10767. The Privy Council after quoting a
passage from the welhown case ofHunoomarpersaud Pandayv. Babooee Munraj
Koonwereg[(1855) 7 MIA 393], upheld the sale. The principle of these decisions has been
approved by this Court iRadhakrishnadas/. Kaluram [AIR 1967 SC 574]

5. The learned counsel for the respondent relied upon thesiolecdf this Court in
Balmukandv. KamlaWati [AIR 1964 SC 1385]. That was a suit for specific performance of

an agreement of sale executed by the manager of the family without even consulting the other
adult members of the family. The object of the sads wot to discharge any antecedent debts

of the family nor was it fothe purpose of securing any benefit to the family. The only reason

for the sale of the land was that the plaintiff wanted to consolidate his own holding. The court
naturally found thathtere was neither legal necessity nor benefit to the estate by the proposed
sale and the agreement therefore, could not be enforced. We do not see what relevance this
case has to the facts of the present case. We accordingly allow the appeals.
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A. Raghavammar. A. Chenchamma
(1964) 2 SCR 933 : AIR 1964 SC 136

K. SUBBA RAQ, J. - This appeal by certificate is preferred against the Judgement and
Decree of the High Court of Andhra Pradesh confirming those of the Subordinate Judge,
Bapatla, dismissing the suit filed by the appellants for possession of the plaint schedule
properties The following genealogy will be useful in appreciating the facts and the
contentions of the parties:

VEERANNA (D. 2-2-1906)

= Atchamma (1st wife) = Seshamma (2nd wife)

Chimpirayya (D. 55-1945) PitchalyyazRaghavamma
(D. 1:9-1905)  (Ptif. Applt.)

Daughter (D. 111-1905)  Venkayya=Chenchamma(D.11R
(alleged adopmd)

Subbarao (D. 28-1949)

Venkayya (D. 245-1938) Saraswatamma Raghavayya
(alleged to have been adopted -1(1280, D. 1916
by Pitchayya) Kamalamma (D2YR
Peda Punnayya (died unmarried) Chinr Punnayye3jD.3, R

1st wife (died issueless) 2 nd wife Subbamma
L.R. of D3/R3

Alivelemma Venkayamma

It will be seen from genealogy that Veeranna had two wives and that Chimpirayya and
Pitchayya were his sons by the first wife and Peda Punnayya and China Punnayya were his
sons by the second wife. Veeranna died in the year 1906 aséduad son Pitchayya had
predeceased him on@®1905 leaving his widow Raghavamma. It is alleged that sometime



10z

before his death, Pitchayya took Venkayya, the son of his brother Chimpirayya in adoption;
and it is also alleged that in or about the year 18%re was a partition of the joint family
properties between Veeranna and his four sons, Chimpirayya, Pitchayya, Peda Punnayya and
China Punnayya, Veeranna taking only 4 acres of land and the rest of the property being
divided between the four sons byteeand bounds. Venkayya died on May 24, 1938, leaving
behind a son Subbarao. Chimpirayya died on May 5, 1945 having executed a will dated
January 14, 1945 whereunder he gave his properties in equal shares to Subbarao and
Kamalamma, the daughter of his faleceased daughter Saraswatamma; thereunder he also
directed Raghavamma, the widow of his brother Pitchayya, to take possession of the entire
property belonging to him, to manage the same, to spend the income therefrom at her
discretion and to hand overetlproperty to his two grandchildren after they attained majority

and if either or both of them died before attaining majority, his or her share or the entire
property, as the case may be would go to Raghevamma. The point to be noticed is that his
daughtetin-law, Chenchamma was excluded from management as well as from inheritance
after the death of Chimpirayya. But Raghavamma allowed Chenchamma to manage the entire
property and she accordingly came into possession of the entire property after the death of
Chimpirayya. Subbarao died on July 28, 1949. Raghavamma filed a suit on October 12, 1950
in the Court of the Subordinate Judge, Bapatala, for possession of the plaint scheduled
properties; and to that suit, Chenchamma was made the first defendant; Kamdleamma
second defendant; and China Punnayya, the second son of Veeramma by his second wife, the
third defendant. The plaint consisted of A, B, C, D1 Bnd E schedules, which are alleged to

be the properties of Chimpirayya. Raghavamma claimed posses#omiBaind C scheduled
properties from the 1st defendant, for partition and delivery of half share in the properties
covered by plairschedule D and £ which are alleged to belong to her and the 3rd
defendant in common and a fourth share in the propettgred by plainschedule E which

are alleged to belong to her and the 1st and 3rd defendants in common. As Kamalamma was a
minor on the date of the suit, Raghavamma claimed possession of the said properties under
the will - half in her own right in resped f Subbaraobés share, as he
majority and the other half in the right of Kamalamma, as by then she had not attained
majority, she was entitled to manage her share till she attained majority.

2. The first defendant denied that Venkayyas given in adoption to Pitchayya or that
there was a partition in the family of Veeranna in the manner claimed by the plaintiff. She
averred that Chimpirayya died undivided from his grandson Subbarao and, therefore,
Subbarao became entitled to all theparties of the joint family by right of survivorship. She
did not admit that Chimpirayya executed the will in a sound and disposing frame of mind. She
also did not admit the correctness of the schedules attached to the plaint. The second
defendant filed astatement supporting the plaintiff. The third defendant filed a statement
denying the allegations in the plaint and disputing the correctness of the extent of some of the
items in the plaint schedules. He also averred that some of the items belonged to hi
exclusively and that Chimpirayya had no right to the same.

3. On the pleadings various issues were raised and the main issues, with which we are
now concerned, are Issues 1 and 2, and they Brexhether the adoption of Venkayya was
true and valid; and2) whether Pitchayya and Chimpirayya were divided as alleged by the
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plaintiff. The learned Subordinate Judge, after considering the entire oral and documentary
evidence in the case, came to the conclusion that the plaintiff had not established the factum
of adoption of Venkayya by her husband Pitchayya and that she also failed to prove that
Chimpirayya and Pitchayya were divided from each other; and in the result he dismissed the
suit with costs.

4. On appeal, a Division Bench of the Andhra High Couriewed the entire evidence
over again and affirmed the findings of the learned Subordinate Judge on both the issues.
Before the learned Judges another point was raised, namely, that the recitals in the will
disclose a clear and unambiguous declaration efritention of Chimpirayya to divide, that
the said declaration constituted a severance in status enabling him to execute a will. The
learned Judges rejected that plea on two grounds, narhetizat the will did not contain any
such declaration; and (Zhat, if it did, the plaintiff should have claimed a division of the
entire family property, that is, not only the property claimed by Chimpirayya but also the
properly alleged to have been given to Pitchayya and that the suit as framed would not be
maintdnable. In the result the appeal was dismissed with costs. The present appeal has been
preferred by the plaintiff by certificate against the said judgment.

5. Learned Advocat&eneral of Andhra Pradesh, appearing for the appellant, raises
before us the fédwing points: @) The findings of the High Court on adoption as well as on
partition were vitiated by the High Court not drawing the relevant presumptions permissible
in the case of old transactions, not appreciating the great evidentiary value of public
documents, ignoring or at any rate not giving weight to admissions made by parties and
witnesses and by adopting a mechanical instead of an intellectual approach and perspective
and above all ignoring the consistent conduct of parties spread over a tmutyipevitably
leading to the conclusion that the adoption and the partition set up by the appellant were true.
(2) On the assumption that there was no partition by metes and bounds, the Court should have
held on the basis of the entire evidence thatetheas a division in status between
Chimpirayya and Pitchayya, conferring on Chimpirayya the right to bequeath his divided
share of the family property3) The will itself contains recitals emphasizing the fact that he
had all through been a divided membé&the family and that on the date of execution of the
will he continued to possess that character of a divided member so as to entitle him to execute
the will in respect of his share and, therefore, the recitals in the will themselves constitute an
unamhguous declaration of his intention to divide and the fact that the said manifestation of
intention was not communicated before his death to Subbarao or his guardian Chenchamma
could not affect his status as a divided member. AdChenchamma, the guaasi of
Subbarao, was present at the time of execution of the will and, therefore, even if
communication was necessary for bringing about a divided status, it was made in the present
case.

18. The next question is whether the concurrent finding of facteatrat by the Courts
below on the question of partition calls for our interference. In the plaint neither the details of
the partition nor the date of partition are given. In the wristitement, the first respondent
states that Chimpirayya died undividigdm his son Subbarao and so Subbarao got the entire
property by survivorship. The second issue framed was whether Chimpirayya and Pitchayya
were divided as alleged by the plaintiff. The partition is alleged to have taken place in or
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about the year 189%ut no partition deed was executed to evidence the same. The burden is
certainly on the appellant who sets up partition to prove the said fact. PW 1, though she says
that Veeranna was alive when his sons effected the partition, admits that she wasemit pre

at the time of partition, but only heard about it. PW 2, the appellant, deposes that her husband
and his brothers effected partition after she went to live with him; she adds that in that
partition her fathemn-law took about 4 acres of land descdlssBangala Chenwsubject to

the condition that after his death it should be taken by his four sons, that at the time of
partition they drew up partition lists and recited that each should enjoy what was allotted to
him and that the lists were written bpe Manchella Narasinhayya; she also admits that the
lists are in existence, but she has not taken any steps to have them produced in Court. She
says that each of the brothers got pattas according to the partition, and that the pattas got for
Pi t ¢ h ahgre aedshis Bouse; yet she does not produce them. She says that she paid kist
for the | ands allotted to Pitchayyabs share an
She admits that she has the account books; but they have not beenGitadtirOn her own
showing there is reliable evidence, such as accounts, Pattas, receipts, partition lists and that
they are available; but they are not placed before the Court. Her interested evidence cannot
obviously be acted upon when all the relevamtewce has been suppressed.

22. Some argument is made on the question of burden of proof in the context of
separation in a family. The legal position is now very well settled. The Co@tagwati
Prasad Shahv. Dulhin Rameshwari Juef[(1951) SCR 603, 607], stated the law thus:

A"nThe general principle undoubtedly is that
unless the contrary is proved, but where it is admitted that one of the coparceners did
separate himself from the other membdr¢he joint family and had his share in the
joint property partitioned off for him, there is no presumption that the rest of the
coparceneres continued to be joint. There is no presumption on the other side too that
because one member of the family sematdtimself, there has been separation with
regard to all. It would be a question of fact to be determined in each case upon the
evidence relating to the intention of the parties whether there was a separation
amongst the other coparceners or that they ireedaunited. The burden would
undoubtedly lie on the party who asserts the existence of a particular state of things
on the basis of which he claims relief. 0

Whether there is a partition in a Hindu joint family is, therefore, a question of fact;
notwithstanding the fact that one or more of the members of the joint family were separated
from the rest, the plaintiff who seeks to get a specified extent of land on the ground that it fell
to the share of the testator has to prove that the said extent of llaiwdHisl share; but when
evidence has been adduced on both sides, the burden of proof ceases to have any practical
importance. On the evidence adduced in this case, both the Courts below found that there was
no partition between Chimpirayya and Pitchaygaalieged by the appellant. The finding is

one of fact. We have broadly considered the evidence only for the purpose of ascertaining
whether the said concurrent finding of fact is supported by evidence or whether it is in any
way vitiated by errors of lawVe find that there is ample evidence for the finding and it is not
vitiated by any error of law.
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23. Even so, learned Advocaeneral contends that we should hold on the evidence that
there was a division in status between Chimpirayya and the other mefribe joint Hindu
family i.e. Subbarao, before Chimpirayya executed the will, or at any rate on the date when he
executed it.

24. 1t is settled law that a member of a joint Hindu family can bring about his separation
in status by a definite and unequbab declaration of his intention to separate himself from
the family and enjoy his share in severalty. Omitting the Will, the earlier documents filed in
the case do not disclose any such clear intention. We have already held that there was no
partition betveen Chimpirayya and Pitchayya. The register of changes on which reliance is
placed does not indicate any such intention. The statement of Chimpirayya that his younger
brotherdos son is a sharer in some | aleds and,
register, does not ex facie or by necessary implication indicate his unambiguous declaration to
get divided in status from him. The conflicting descriptions in various documents introduce
ambiguity rather than clarity in the matter of any such dectarati intention. Be it as it may,
we cannot therefore hold that there is any such clear and unambiguous declaration of intention
made by Chimpirayya to divide himself from Venkayya.

25. Now we shall proceed to deal with the will, Ex:2da), on which strog reliance is
placed by the learned AdvocaBeneral in support of his contention that on January 14, 1945,
that is, the date when the Will was executed Chimpirayya must be deemed to have been
dividedin status from his grandson Subbarao. A will speakg fvaoim the date of death of the
testator. A member of an undivided coparcenary has the legal capacity to execute a will; but
he cannot validly bequeath his undivided interest in the joint family property. If he died as an
undivided member of the family, sinterest survives to the other members of the family, and,
therefore, the will cannot operate on the interest of the joint family property. But if he was
separated from the family before his death, the bequest would take effect. So, the important
guestiam that arises is whether the testator in the present case, became separated from the joint
family before his death.

26. The learned Advocat€eneral raises before us the following contention in the
alternative: {) Under the Hindu law a manifested fixedention contradistinguished from an
undeclared intention unilaterally expressed by member to separate himself from the joint
family is enough to constitute a division in status and the publication of such a settled
intention is only a proof thereof2) Even if such an intention is to be manifested to the
knowledge of the persons affected, their knowledge dates back to the date of the declaration
that is to say, the said member is deemed to have been separated in status not on the date
when the other memberhave knowledge of it but from the date when he declared his
intention. The learned Advocateneral, develops his argument in the following steps: (

The Will, Ex. A-2(a), contains as unambiguous intention on the part of Chimpirayya to
separate himseffom Subbarao;q) he manifested his declaration of fixed intention to divide

by executing the Will and that the Will itself was a proof of such an intent®mwlifen the

Will was executed, the first respondent, the guardian of Subba Rao was preséaeteiode,

she must be deemed to have had knowledge of the said declaréfiemelf if she had no

such knowledge and even if she had knowledge of it after the death of Chimpirayya, her
knowledge dated back to the date when the Will was executed, andfotberwhen
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Chimpirayya died he must be deemed to have died separated from the family with the result
that the Will would operate on his separate interest.

27. The main question of law that arises is whether a member of a joint Hindu family
becomes sepeed from the other members of the family by mere declaration of his
unequivocal intention to divide from the family without bringing the same to the knowledge
of the other member of the family. In this context a reference to Hindu law texts would be
appropiate, for they are the sources from which Courts evolved the doctrine by a pragmatic
approach to problems that arose from time to time. The evolution of the doctrine can be
studied in two parts, namelyl)(the declaration of the intention, ar} Communcation of it
to others affected thereb@n the first part the following texts would throw considerable light.
They are collected and translated by Viswanatha Sastri, J., who has a deep and abiding
knowledge of the sources of Hindu law Adiyalath Katheesmma v. Adiyalath Beechu
[ILR 1930 Mad 502] and we accept his translations as correct and indeed learned counsel on
both sides proceeded on that ba¥@navalkya [Chapter Il, Section 131A 1l n | and, corro
(annuity, etc.), or wealth received frolmet grandfather, the ownership of the father and the

son is only equal . oonthespidhsiokasaysvar a comment i ng
AAnd thus though the mother i's having men
capacity to bear children) and the father has attachment aesl mbt desire a
partition, yet by the wil!l (or desire) of th

does t akSee tpliMatakéhara, [pp. 64648].
Saraswati Vilaseplacitum 28.

AFrom this it is known t haavenWwintedn®ait any spe
a determination (or resolution) only, partition is effected, just as an appointed
daughter is constituted by mere intention wit

Viramitrodaya of Hitra Misra (Chapter II, PI. 23.

ifiHere too there i s (ftion ddringtheilifetone bfadhe bet ween
father or after his death and partition at the desire of the sons may take place or even
by the desire (or at the will of a single coparcener).

Vyavahara Mayukha of Nilakantabhatta(Chapter IV, Section iil).

i Ev e n e absence d&f any common (joint family) property, severance does
indeed result by the mere declaration Al am
a particular state (or condition) of the mind and the declaration is merely a
manifestation of this mentalt at e (or condition). 0

The Sanskrit expressions fAisankal pad (resol utic
single coparcener) in Viramitrodaya fAbudhivise
in Vyavahara Mayukha, bring out the idea tHa# severance of joint status is a matter of

individual direction. The Hindu law texts, therefore, support the proposition that severance in

status is brought about by unilateral exercise of discretion.

28. Though in the beginning there appeared to be a conflict of views, the later decisions
correctly interpreted the Hindu law texts. This aspect has been considered and the law
pertaining thereto precisely laid down by the Privy Council in a series of dexidioSyed
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Kasam v. Jorawar Singh [(1922) ILR 50 Cal 84 (PC)], the Judicial Committee, after
reviewing its earlier decision laid the settled law on the subject thus:

Ailt is settled |l aw that in the case of a |
Mitakshara, a severance of estate is effected by an unequivocal declaration on the
part of one of the joint holders of his intention to hold his share separately, even
though no actual di vision takes place. ... 0

So far, therefore, the law is well settled, nméhat a severance in estate is a matter of
individual discretion and that to bring about that state there should be an unambiguous
declaration to that effect are propositions laid down by the Hindu law texts and sanctioned by
authoritative decisions dourts. But the difficult question is whether the knowledge of such

a manifested intention on the part of the other affected members of the family is a necessary
condition for constituting a division in status. Hindu law texts do not directly help usimuch

this regard, except that the pregnant expressions used therein suggest a line of thought which
was pursued by Courts to evolve concepts to meet the requirements of a changing society.
The following statement in Vyavahara Mayukha is helpful in this ctnte

i...severance does indeed resul't by the mere
because severance is a particular state (or condition) of the mind and the declaration
is merely a manifestation of this mental st at
One cannot declaror manifest his mental staie a vacuum. To declare is to make

Kknown, to assert to others. fOt her sdo must nece

Therefore a member of a joint Hindu family seeking to separate himself from others will have

to make known his intention to the other members of the family from whom he seeks to
separate. The process of manifestation may vary with circumstances. This idea was expressed

by learned Judges by adopting different terminology, but they presumablyif@amiinplicit

in the concept of declaration. Sadasiva Iyker,in Soundararaian v Arunachalam Chetty
[(1915) I LR 39 Mad 159 (PC)] said that the expl
Council in Suraj Narain v. Igbal Narain [(1912) ILR 35 Al & ( PC) ] meant Acl e
expressed to the definite krGojavBaewd Sadashivéd t he ot
Dhundiraj [(1916) ILR 43 Cal 1031 (PC)], the Judicial Committee observed that the

mani fested intenti on mu st bceparcireis.eSir rGeoyge i nt i mat
Lownles inBal Krishnav. Ram Ksishna[(1931) ILR 53 All 300 (PC)] took it as settled law

that a separation may be effected by clear and unequivocal declaration on the part of one

member of a joint Hindu family to his coparcenefsig desire to separate himself from the

joint family. Sir John Wallis irBabu Ramasray Prasad Choudhaxy Radhika Devi[(1935)

43 LW 172 (PC)] again accepted as settled | aw
Hindu family may effect a separation status by giving a clear and unmistakable intimation

by his acts or declaration of a fixed intenti
and Kumaraswami Sastri, J. ikamepalli Avilammav. Mannem Venkataswamy(1913) 33

MLJ 746)] were emphatic en they stated that if a coparcener did not communicate, during

his life time, his intention to become divided to the other coparceners, the mere declaration of

his intention, though expressed or manifested, did not effect a severance in status. These
dedsions authoritatively laid down the proposition that the knowledge of the members of the

family of the manifested intention of one of them to separate from them is a necessary
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condition for bringing about t hagsaidibatttveer 6 s sev
decisions of the Madras High Court registered a departure from the said rule. The first of
them is the decision of Madhavan Nair, JRama Ayyarv. Meenakshi Ammal[(1930) 33

LW 384]. There, the learned Judge held that severance of mhtes back to the date when

the communication was sent. The learned Judge deduced this proposition from the accepted
principle that the other coparceners had no choice or option in the matter. But the important
circumstance in that case was that théates lived till after the date of the service of the
notice. If that was so, that decision on the facts was correct. We shall deal with the doctrine of
relating back at a later stage. The second decision is that of a Division Bench of the Madras
High Cout, consisting of Varadachariar and King, JJ. Narayana Raov. Purushotama
Rao[ILR 1938 Mad 315, 318]. There, a testator executed a will disposing of his share in the
joint family property in favour of a stranger and died on August 5, 1926. The netit®\s

the testator to his son on August 3, 1926 was in fact received by the latter on August 9, 1926.
It was contended that the division in status was effected only on August 9, 1926, when the son
received the notice and as the testator had died on AGga826 and the estate had passed

by survivorship to the son on that date the receipt of the notice on August 9, 1926 could not
divest the son of the estate so vested in him and the will was, therefore, not valid.
Varadachariar, J., delivering the judgrhefthe Bench observed thus:

Anlt is true that the authorities | ay down
intention to become divided to other coparceners is necessary, but none of them lays
down that the severance in status does not take plaedteill such communication
has been received by the other coparceners. o

After pointing out the various anomalies that might arise in accepting the contention advanced
before them, the learned Judge proceeded to state:

ilt may be t hat ivelyfsettied)ieis notaopen to 8s toarafusehta r i t at
give effect to it merely on the ground that it may lead to anomalous consequences;
but when the law has not been so stated in any decision of authority and such a view
is not necessitated or justified by tteamson of the rules, we see no reason to interpret
the reference to 6écommunicationd in the vari
does not arise until notice has actually beet

We regret our inability to acpe this view. Firstly, because, as we have pointed out earlier,
the law has been well settled by the decisions of the Judicial Committee that the manifested
intention should be made known to the other members of the family affected thereby;
secondly, becae there would be anomalies on the acceptation of either of the views. Thirdly,
it is implicit in the doctrine of declaration of an intention that it should be declared to
somebody and who can that somebody be except the one that is affected thereby.

31.We agree with the learned Judge insofar as he held that there should be an intimation,
indication or expression of the intention to become divided and that what form that
manifestation should take would depend upon the circumstances of each case. But if the
learned Judge meant that the said declaration without it being brought to the knowledge of the
other members of the family in one way or other constitutes a severance in status, we find it
difficult to accept it. In our view, it is implicitintheexprese n fidecl|l arati ono that
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to the knowledge of the person affected thereby. An uncommunicated declaration is no better
than a mere formation or harbouring of an intention to separate. It becomes effective as a
declaration only after its communicat to the person or persons who would be affected
thereby.

32.1tis, therefore, clear that Hindu law texts suggested and Courts evolved, by a process
of reasoning as well as by a pragmatic approach that, such a declaration to be effective should
reach tle person or person affected by one process or other appropriate to a given situation.

33.This view does not finally solve the problem. There is yet another difficulty. Granting
that a declaration will be effective only when it is brought to the knowledgle other
members affected, three question arise namghhofv should the intention be conveyed to
the other member or member8) (vhen it should be deemed to have been brought to the
notice of the other member or members; d@inylWhen it was broght to their notice, would it
be the date of the expression of the intention or that of knowledge that would be crucial to fix
the date of severance. The questions posed raise difficult problems in a fast changing society.
What was adequate in a villagelipowhen the doctrine was conceived and evolved can no
longer meet the demands of a modern society. Difficult questions, such as the mode of service
and its sufficiency, whether a service on a manager would be enough, whether service on the
major membersr a substantial body of them would suffice, whether notice should go to each
one of them, how to give notice to minor members of the family, may arise for consideration.
But, we need not express our opinion on that said questions, as nothing turnsempofoth
in this appeal there are only two members in the joint family and it is not suggested that
Subba Rao did not have the knowledge of the terms of the will after the death of
Chimpirayya.

34. The third question to be decided in this appeal is thistuhthe date from which
severance in status is deemed to have taken place? Is it the date of expression of intention or
the date when it is brought to the knowledge of the other members? If it is the latter date, is it
the date when one of tireembers fist acquired knowledge or the date when the last of them
acquired the said knowledge or the different dates on which each of the members of the
family got knowledge of the intention so far as he is concerned? If the last alternative be
accepted, the dividg member will be deemed to have been separated from each of the
members on different dates. The acceptance of the said principle would inevitably lead to
confusion. If the first alternative be accepted, it would be doing lip service to the doctrine of
knowledge, for the member who gets knowledge of the intention first may in no sense of the
term be a representative of the family. The second alternative may put off indefinitely the date
of severance, as the whereabouts of one of the members may not beaktralnor may be
known after many years. The Hindu law texts do not provide any solution to meet these
contingencies. The decided cases also do not suggest a way out. It is, therefore, open to this
Court to evolve a reasonable and equitable solution wittoing violence to the principles
of Hindu law. The doctrine of relation back has already been recognized by Hindu law
developed by courts and applied in that branch of the law pertaining to adoption. There are

two ingredients of a declaration of amemb&s i nt enti on to separate.

the intention and the other is bringing the expression to the knowledge of the person or
persons affected. When once the knowledge is brought htima¢ depends upon the facts of

@)
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each caseit relates lack to the date when the intention is formed and expressed. But between
the two dates, the person expressing the intention may lose his interest in the family property;
he may withdraw his intention to divide; he may die before his intention to divideveyed

to the other members of the family: with the result his interest survives to the other members.
A manager of a joint Hindu family may sell away the entire family property for debts binding
on the family. There may be similar other instances. Itithetrine of relation back is invoked
without any limitation thereon, vested rights so created will be affected and settled titles may
be disturbed. Principles of equity require and common sense demands that a limitation which
avoids the confusion of titte must be placed on it. What would be more equitable and
reasonable than to suggest that the doctrine should not affect vested rights? By imposing such
a limitation we are not curtailing the scope of any well established Hindu law doctrine, but we
are invking only a principle by analogy subject to a limitation to meet a contingency.
Further, the principle of retroactivity, unless a legislative intention is clearly to the contrary,
saves vested rights. As the doctrine of relation back involves retroadbiyityarity of
reasoning, it cannot affect vested rights. It would follow that, though the date of severance is
that of manifestation of the intention to separate the right accrued to others in the joint family
property between the said manifestation amdkitnowledge of it by the other members would

be saved.

35. Applying the said principles to the present case, it will have to be held that on the
death of Chimpirayya his interest devolved on Subbarao and, therefore, his will, even if it
could be relied upo for ascertaining his intention to separate from the family, could not
convey his interest in the family property, as it has not been established that Subbarao or his
guardian had knowledge of the contents of the said will before Chimpirayya died.

36. It is contended that the first respondent, as the guardian of Subbarao, had knowledge
of the contents of the Will and, therefore, the Will operates on the interest of Chimpirayya.
Reliance is placed upon the evidence of PW 11, one Komanduri Singarachagydiepdsed
that he was present at the time the Will was executed by Chimpirayya and that he signed it as
an identifying witness. In the creegamination he said that at the time of the execution of the
Will the first defendantespondent was inside the Iseu This evidence is worthless. The fact
that she was inside the house cannot in itself impute to her the knowledge of the contents of
the Will or even the fact that the Will was registered that day. DW 4 is the first respondent
herself. She says in heridence that she did not know whether the -Bdgistrar came to
register the Will of Chimpirayya, and that she came to know of the Will only after the suit
was filed. In that state of evidence it is not possible to hold that the first respondent, as
guardian of Suobarao, had knowledge of the contents, of the Will. In the result, the appeal
fails and is dismissed.

* k k k%
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Puttrangammayv. M.S. Ranganna
(1968) 3 SCR 119 AIR 1968 SC 1018

V. RAMASWAMI, J. - 2. The appellants and Respondent 4 aredidmaghters and legal
representatives of Savoy Ranganna who was the plaintiff in OS 34 cb1966tituted in the

Court of the District Judge, Mysore. The suit was filed by the deceased plaintiff for partition

of his share in the properties mentioned ia fithedule to the plaint and for granting him
separate possession of t he same. Respondent
relationship of the parties would appear from the following pedigree:

Savoy Ranganna (Sr.)

Ranganna | Alamma (Def2) Savoy Rangnna Chikka Ranganna
(Died 4 years ago) (Plaintiff) (Died in 1947)
Dodda Rangamma (Deft 2 (a)) M.S.R. Ranganna (Deft. 1)

Lakkamma (DW 10)
Kenchanna%uppl Deft.)

Chhikka Rangamma Puuta Rangamma Rangathayamma Chinnathayamma
(Deft. 3) (1st L.R. of Plaintiff) (2nd L.R. of Plaintiff)  (3rd L.R. of Plaintiff)

3. The case of the plaintiff was that he and the defendants lived together as members of a
joint Hindu family till January 7, 1951, plaintiff being the karta. The plaintiff had no male
issue but had only four daughters, Chikka Rangamma, Putta Rangamma,hRypampata
and Chinnathayamma. The first 2 daughters were widows. The fourth daughter
Chinnathayamma was living with her husband. Except Chinnathayamma, the other daughters
with their families had been living with the joint family. The plaintiff became il antered
Sharda Nursing Home for treatment as apatient on January 4, 1951. In order to safeguard
the interests of his daughters the plaintiff, Savoy Ranganna issued a notice on January 8, 1951
to the defendants declaring his unequivocal intentigeparate from them. After the notices
were registered at the post office certain weéHhers of the family intervened and wanted to
bring about a settlement. On their advice and request the plaintiff notified to the post office
that he intended to withdna the registered notices. But as no agreement could be
subsequently reached between the parties the plaintiff instituted the present suit on January
13, 1951 for partition of his share of the joint family properties. The suit was contested
mainly by Respodent 1 who alleged that there was no separation of status either because of
the notice of January 8, 1951 or because of the institution of the suit on January 13, 1951. The
case of Respondent 1 was that Savoy Ranganna was 85 years of age and in aevegk stat
health and was not in a position to understand the contents of the plaint or to affix his
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signature or thumb impression thereon as well as on the vakalatnama. As regards the notice of
January 8, 1951, Respondent 1 asserted that there was no comimummtany such notice

to him and, in any case, the notices were withdrawn by Savoy Ranganna unconditionally from
the post office. It was therefore contended that there was no disruption of the joint family at
the time of the death of Savoy Ranganna aedajipellants were not entitled to a decree for
partition as legal representatives of Savoy Ranganna. Upon the examination of the evidence
adduced in the case the trial court held that Savoy Ranganna had properly affixed his thumb
impression on the plaintind the Vakalatnama and the presentation of the plaint was valid.
The trial court found that Savoy Ranganna was not dead by the time the plaint was presented.
On the question whether Savoy Ranganna was separate in status the trial court held that the
notices dated January 8, 1951 were a clear and unequivocal declaration of the intention of
Savoy Ranganna to become divided in status and there was sufficient communication of that
intention to Respondent 1 and other members of the family. The trial court seaefahe

opinion that at the time of the issue of the notices dated January 8, 1951 and at the time of
execution of the plaint and the Vakalatnama dated January 13, 1951 Savoy Ranganna was in a
sound state of mind and conscious of the consequences adtibe he was taking. The trial

court accordingly granted a decree in favour of the appellants. Respondent 1 took the matter
in appeal to the Mysore High Court which by its judgment dated December 5, 1960 reversed
the decree of the trial court and allowdet appeal. Hegde, J. one of the members of the
Bench held that the suit could not be said to have been instituted by Savoy Ranganna as it was
not proved that Savoy Ranganna executed the plaint. As regards the validity of the notice Ex.
A, and as to whethmét caused any disruption in the joint family status, Hegde, J. did not think

it necessary to express any opinion. The other member of the Bench, Mir Igbal Husain, J.,
held that the joint family of which the deceased Savoy Ranganna was a member haah not be
disrupted by the issue of the notice dated January 8, 1951. The view taken by Mir Igbal
Husain, J. was that there was no proof that the notice was communicated either to Respondent
1 or to other members of the family and, in any event, the notice teadviighdrawn by

Savoy Ranganna and so there was no severance of joint status from the date of the notice.

4. The first question to be considered in this appeal is whether Savoy Ranganna died as a
divided member of the joint family as alleged in the plaibtis admitted that Savoy
Ranganna was very old, about 85 years of age and was ailing of chronic diarrhoea. He was
living in the family house till January 4, 1951 when he was removed to the Sharda Nursing
Home where he died on January 13, 1951 at 3 penowing to the case of Respondent 1
Savoy Ranganna had a paralytic stroke in 1950 and was completeigdexa thereafter and
his eyesight was bad for 5 to 6 years prior to his death. It was alleged in the written statement
that Savoy Ranganna was unctogs for some days prior to his death. The case of
Respondent 1 on this point is disproved by the evidence of DW 6, Dr Venkata Rao who was
in charge of the Sharda Nursing Home on the material dates. This witness admitted that the
complaint of Savoy Rangaa was that he was suffering from chronic diarrhoea for over five
months. He was anaemic but he was not suffering from any attack of paralysis. As regards the
condition of Savoy Ranganna on January 8, 1951, the evidence of PW 1, Dr Subbaramiah is
important This witness is the owner of the Sharda Nursing Home and he has testified that the
notice Ex. A was read over to Savoy Ranganna and after getting it read the latter affixed his
thumb mark thereon. The witness asked Savoy Ranganna whether he was abérdtand
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the contents of the notice and the latter replied in the affirmative. The withess has certified on
the notice, Ex. Al that Savoy Ranganna was conscious when he affixed his left thumb mark,
to the notice in his presence. No reason was suggestbdhalf of the respondents why the
evidence of this witness should be disbelieved. The trial court was highly impressed by the
evidence of this witness and we see no reason for taking a different view. The case of the
appellants is that Respondent 1 hadwledge of the notice, Ex. A because he was present in
the Nursing Home on January 8, 1951 and he tried to snatch away the notice from the hands
of PW 1 but he was prevented from so doing. PW 5, Chinnanna stated in the course of the
evidence that after PW had signed the certificate in all the three copies, Respondent 1 and
one Halappa came to the ward and tried to snatch away the notices. The first respondent tried
to shatch away the copy Ex-JAthat was in the hands of Dr Subbaramiah and attempted to
tear it. Dr Subbaramiah somehow prevented Respondent 1 from taking away Ex. A and

handed it over to PW 5. The evidence of PW 5

corroborated by Dr Subbaramiah who stated that after Savoy Ranganna had executed the
natices and he had signed the certificates, one or two persons came and tried to snatch the
document. PW 1 is unable to identify the first respondent as one of the persons who had taken

part in the #Asnatching i nci dent otoidantiye ci rcum

Respondent 1 is not very material, because the incident took place about three years before he

gave evidence in the court, but his evidence

corroborates the allegation of PW 5 that it was Respointl who had come into the Nursing
Home and attempted to snatch the notice. There is also another circumstance which supports
the case of the appellants that Respondent 1 had knowledge of the contents of Ex. A and of
the unequivocal intention of Savoy Rmmna to become divided in status from the joint
family.

According to PW 5 Respondent 1 and his wife and mother visited Savoy Ranganna in the
Nursing Home later on and pressed him to withdraw the notices promising that the matter will
be amicably settledSowcar T. Thammanna also intervened on their behalf. Thereafter the
deceased plaintiff instructed his grandson PW 5 to withdraw the notice. Accordingly PW 5
prepared two applications for the withdrawal and presented them to the postal authorities. The
notice, Ex. A meant for the first respondent and Ex. E meant for the original second defendant
were withheld by the postal authorities. These notices were produced in court by the postal
authorities during the hearing of the case. In our opinion, the eviddne&/ 5 must be
accepted as true, because it is corroborated by the circumstance that the two notices, Exs. A
and E were intercepted in the post office and did not reach their destination. This
circumstance also indicates that though there was no foomahanication of the notice, Ex.

A to the first respondent, he had sufficient knowledge of the contents of that notice and was
fully aware of the clear and unequivocal intention of Savoy Ranganna to become separate
from other members of the joint family.

5. It is now a settled doctrine of Hindu Law that a member of a joint Hindu family can
bring about his separation in status by a definite, unequivocal and unilateral declaration of his
intention to separate himself from the family and enjoy his share irrasigvelt is not
necessary that there should be an agreement between all the coparceners for the disruption of
the joint status. It is immaterial in such a case whether the other coparceners give their assent

v
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to the separation or not. The jural basis a$ tthoctrine has been expounded by the early
writers of Hindu Law. The relevant portion of the commentaryipianeswarastates as
follows:

[And thus though the mother is having her menstrual courses (has not lost the capacity to
bear children) and thetfaer has attachment and does not desire a partition, yet by the will (or
desire) of the son a partition of the grandfat

6. Saraswathi Vilasaplacitum 28 states:

[From this it is known that without any speech (or explanatimMen by means of a
determination (or resolution) only, partition is effected, just an appointed daughter is
constituted by mere intention without speech.]

7. Viramitrodayaof Mitra Misra (Ch. 11. pl. 23) is to the following effect:

[Here too there is ndistinction between a partition during the lifetime of the father
or after his death and partition at the desire of the sons may take place or even by the
desire (or at the will) of a single (coparcener)].

8. Vyavahara Mayukheof Nilakantabhattalso stats:
[Even in the absence of any common (joint family) property, severance does indeed

result by the mere declaration 61 am separat
state (or condition) of the mind and the declaration is merely a manifestdtithis

ment al state (or <c¢lpndition).]0 (Ch. 1V, S. ii
Emphasis is | aid on the fAbudhiviseshao (part

decisive factor in producing a severance in status and the declaration is stated to be merely
fabhi viyaof i mani festation which mighS$uajvary acc
Narain v. Igbal Narain [ILR 35 All 80], the Judicial Committee made the following

categorical statement of the legal position:

AA definite and unambi g u antestionitonsdparateat i on by
himself and to enjoy his share in severalty may amount to separation. But to have that
effect the intention must be wunequivocal an
alleged that he separated a few months later; there is, howeveriting im support
of his allegation, nothing to show that at that time he gave expression to an
unambiguous intention on his part to cut himself off from the joint undivided
family. o
In a later case Girja Bai v. Sadashiv DhundirajILR 43 Cal 1031} the Judicial Committee
examined the relevant texts of Hindu Law and referred to thermaaeked distinction that
exists in Hindu law between a severance in status so far as the separating member is
concerned and a de facto division into specific shares qgirthpgerty held until then jointly,
and laid down the law as follows:

nOne i s a matter of individual decision, tfF
to sever himself from the joint family and to enjoy his hitherto undefined or
unspecified share separgtétom the others without being subject to the obligations
which arise from the joint status; whilst the other is the natural resultant from his
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decision, the division. and separation of his share which may be arrived at either by
private agreement amonlget parties, or on failure of that, by the intervention of the
Court. Once the decision has been unequivocally expressed and clearly intimated to
his casharers, his right to obtain and possess the share to which he admittedly has a
title is unimpeachableneither the cesharers can question it nor can the Court
examine his conscience to find out whether his reasons for separation were well
founded or sufficient; the Court has simply to give effect to his right to have his share
allocated separately fromtioet her s . 0

In Syed Kasanmv. Jorawar Singh[ILR 50 Cal 84], Viscount Cave, in delivering the
judgment of the Judicial Committee, observed:

Ailt is settled | aw that in the case of
Mitakshara, a severance of estateeffected by an unequivocal declaration on the
part of one of the joint holders of his intention to hold his share separately, even
though no actual division takes place; and the commencement of a suit for partition
has been held to be sufficienttoeeif t a severance in interest

These authorities were quoted with approval by this Couktlilagada Raghavamme
Addagada Chenchammp1964) 2 SCR 933] and it was held that a member of a joint Hindu
family seeking to separate himselbfin others will have to make known his intention to other
members of his family from whom he seeks to separate. The correct legal position therefore is
that in a case of a joint Hindu family subject to Mitakshara law, severance of status is effected
by an unequivocal declaration on the part of one of the jointholders of his intention to hold the
share separately. It is, however, necessary that the member of the joint Hindu family seeking
to separate himself must make known his intention to other membeg faintily from whom
he seeks to separate. The process of communication may, however, vary in the circumstances
of each particular case. It is not necessary that there should be a formal despatch to or receipt
by other members of the family of the commurimatannouncing the intention to divide on
the part of one member of the joint family. The proof of such a despatch or receipt of the
communication is not essential, nor its absence fatal to the severance of the status. It is, of
course, necessary that tdeclaration to be effective should reach the person or persons
affected by some process appropriate to the given situation and circumstances of the
particular case. Applying this principle to the facts found in the present case, we are of
opinion that thex was a definite and unequivocal declaration of his intention to separate on
the part of Savoy Ranganna and that intention was conveyed to Respondent 1 and other
members of the joint family and Respondent 1 had full knowledge of the intention of Savoy
Rangnna. It follows therefore that there was a division of status of Savoy Ranganna from the
joint Hindu family with effect from January 8, 1951 which was the date of the notice.

9. It was, however, maintained on behalf of the respondents that on January 10, 1951
Savoy Ranganna had decided to withdraw the two notices, Exs. A & E and he instructed the
postal authorities not to forward the notices to Respondent 1 and other membergooftth
family. It was contended that there could be no severance of the joint family after Savoy
Ranganna had decided to withdraw the notices. In our opinion, there is no warrant for this
argument. As we have already stated, there was a unilateral tenlaan intention by
Savoy Ranganna to divide from the joint family and there was sufficient communication of
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this intention to the other coparceners and therefore in law there was in consequence a
disruption or division of the status of the joint faynilith effect from January 8, 1951. When

once a communication of the intention is made which has resulted in the severance of the joint
family status it was not thereafter open to Savoy Ranganna to nullify its effect so as to restore
the family to its orignal joint status. If the intention of Savoy Ranganna had stood alone
without giving rise to any legal effect, it could, of course, be withdrawn by Savoy Ranganna,
but having communicated the intention, the divided status of the Hindu joint family had
already come into existence and the legal consequences had taken effect. It was not, therefore,
possible for Savoy Ranganna to get back to the old position by mere revocation of the
intention. It is, of course, possible for the members of the family by a qudrsieagreement

to reunite, but the mere withdrawl of the unilateral declaration of the intention to separate
which already had resulted in the division in status cannot amount to an agreement to reunite.
It should also be stated that the question whetieze was a subsequent agreement between

the members to reunite is a question of fact to be proved as such. In the present case, there is
no allegation in the written statement nor is there any evidence on the part of the respondents
that there was any si@greement to reunite after January 8, 1951. The view that we have
expressed is borne out by the decision of the Madras High Cokidrapati Radhakrishna

v. Kurapati Satyanarayand(1948) 2 MLJ 331], in which there was a suit for declaration that

the sdes in respect of certain family properties did not bind the plaintiff and for partition of

his share and possession thereof and the plaint referred to an earlier suit for partition instituted
by the 2nd defendant in the later suit. It was alleged inghati t t hat At he plair
unwilling to remain with the defendants has decided to become divided and he has filed this
suit for separation of his off#éth share in the assets remaining after discharging the family
debts separated and for recovery ofps essi on of the sameod. Al | t h
were served with the summons and on the death of the 1st defendant therein after the
settlement of issues, the plaintiff in that action made the following endorsement on the plaint:
iAs t he ahtshas diddeahceas the plaintiff had to manage the family, the plaintiff
hereby revokes the intention to divide expressed in the plaint and agreeing to remain as a joint
family member, he withdraws the suiwsioda |t was
in status had already been brought about by the plaint in the suit and it was not open to the
plaintiff to revoke or withdraw the unambiguous intention to separate contained in the plaint
S0 as to restore the joint status and as such the membeld sbdreated as divided members

for the purpose of working out their respective rights.

10. We proceed to consider the next question arising in this appeal whether the plaint
filed on January 13, 1951 was validly executed by Savoy Ranganna and whethedt he
affixed his thumb impression thereon after understanding its contents. The case of the
appellants is that Sri M.S. Ranganathan prepared the plaint and had gone to the Sharda
Nursing Home at about 9.30 or 10 a.m. on January 13, 1951. Sri Ranganaitewowtithe
plaint which was in English and translated it to Savoy Ranganna who approved the same. PW
2, the clerk of Sri Ranganathan has deposed to this effect. He took{medirsind affixed the
left thumb impression of Savoy Ranganna on the plainadsalon the vakalatnama. There is
the attestation of Sri M.S. Ranganathan on the plaint and on the vakalathama. The papers
were handed over to PW 2 who after purchasing the necessaryffemwtmps filed the
plaint and the vakalatnama in the court atwtid .30 a.m. or 12 noon on the same day. The
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evidence of PW 2 is corroborated by PW 5 Chinnanna. Counsel on behalf of the respondents,
however, criticised the evidence of PW 2 on the ground that the doctor, DW 6 had said that
the mental condition of theagient was bad and he was not able to understand things when he
examined him on the morning of January 13, 1951. DW 6 deposed that he examined Savoy
Ranganna during his usual rounds on January 13
pulse imperceptidd and t he sounds of the heart feebl eo.
Ranganna was sufficiently conscious to execute the plaint and the Vakalatnama, the trial court
has accepted the evidence of PW 2, Keshavaiah in preference to that of DW 6. We see no
reason for differing from the estimate of the trial court with regard to the evidence of PW 2.
The trial court has pointed out that it is difficult to accept the evidence of D.W 6 that Savoy
Ranganna was not conscious on the morning of January 13, h3%bssexamination DW 6

admitted that on the night of January 12, 1951 Savoy Ranganna was conscious. He further
admitted that on January 13, 1951 he prescribed the same medicines to Savoy Ranganna as he
had prescribed on January 12, 1951. There is noafdte necessary data in the case sheet,

Ex. 1 to suggest that Savoy Ranganna was not conscious on January 13, 1951. It is therefore
not unreasonable to assume that the condition of Savoy Ranganna was the same on January
13, 1951 as on January 12, 1951 @here was no perceptible change noticeable in his
condition between the two dates. In these circumstances it is not possible to accept the
evidence of DW 6 that Savoy Ranganna was unconscious on the morning of January 13,
1951. It was pointed out on bdhaf the respondents that DW 7, Miss Arnold has also given
evidence that the condition of Savoy Ranganna became worse day by day and on the last day
his condition was very bad and he could not understand much, nor could he respond to her
calls. The trialcourt was not impressed with the evidence of this witness. In our opinion, her
evidence suffers from the same infirmity as of DW 6, because the case sheet, Ex. 1 does not
corroborate her evidence. It is also difficult to believe that DW 7 could remehgbdetails

of Savoy Rangannaaseafter a lapse of three years without the help of any written case
sheet. There is also an important discrepancy in the evidence of DW 7. She said that on
January 13, 1951 she called DW 6 at 12 noon since the conditiba patient was very bad,

but DW 6 has said that he did not visit Savoy Ranganna after 8 or 9 a.m. on that date.
Comment was made by Counsel on behalf of the respondents that Sri Ranganathan was not
examined as a witness to prove that he had prepareddaim and Savoy Ranganna had
affixed his thumb impression in his presence. In our opinion, the omission of Sri Ranganathan
to give evidence in this case is unfortunate. It would have been proper conduct on his part if
he had returned the brief of the apaets and given evidence in the case as to the execution

of the plaint and the vakalathama. But in spite of this circumstance we consider that the
evidence of the appellants on this aspect of the case must be accepted as true. It is necessary
to notice thathe plaint and the vakalatnama are both cowsitgred by Sri Ranganathan a
responsible advocate and it is not likely that he would subscribe his signatures to these
documents if they had been executed by a person who was unable to understand tlse content
thereof. As we have already said, it is unfortunate that the Advocate Sri Ranganathan has not
been examined as a witness, but in spite of this omission we are satisfied that the evidence
adduced in the case has established that Savoy Ranganna valalliedx®e plaint and the
vakalathama and that he was conscious and was in full possession of his mental faculties at
the time of the execution of these two documents. It follows therefore that the appellants and
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Respondent 4 who are the daughters and legaésentatives of Savoy Ranganna are entitled
to a decree in the terms granted by the District Judge of Mysore.

11. For the reasons expressed, we hold that this appeal should be allowed, the judgment
of the Mysore High Court dated December 5, 1960 in. Rlé\ 81 of 1956 should be set aside
and that of the District Judge, Mysore dated October 31, 1955 in OS No. 34 6561950
should be restored. The appeal is accordingly allowed with costs.

* k k% %
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Kakumanu Pedasubhayya. Kakumanu Akkamma
1959 SCR 124 : AIR 1958 SC 1042

T.L.VENKATARAMA AIYAR, J. - This appeal arises out of a suit for partition of joint
family properties instituted on April 2, 1942 in the Court of the District Munsif, Ongole, on
behalf of one Kakumanu Ramanna, a minor of the age of about 2% years by his maternal
grandfather, Rangga, as his next friend. The first defendant is his father. The second and
third defendants are the sons of the first defendant by his deceased first wife. The fourth
defendant is the second wife of the first defendant and the mother of the plaintiffftihe
defendant is the daughter of the first defendant by the fourth defendant.

2. In the plaint, three grounds were put forward as to why the minor plaintiff should have
partition: @) It was said that the mother of the plaintiff wagtri#ated, and therwas neglect
to maintain her and her children. Both the District Munsif and the Subordinate Judge on
appeal, held that this had not been established, and no further notice need be tak&nltof it. (
was then said that there had been a sale of the fanmgperties to one Akkul Venkatasubba
Reddi for Rs 2300, that there was no necessity for that sale, and that its object was only to
injure the plaintiff. That sale is dated May 9, 193).l(astly, it was alleged that Item 2 had
been purchased on June 138%nd Item 11 on June 14, 1939 with joint family funds, but
that the sale deeds had been taken in the names of the second and third defendants with a view
to diminish the assets available to the plaintiff. In addition to these allegations, it was also
staed in the plaint that the family was in good circumstances, and that there were no debts
owing by it. On June 20, 1942 the defendants filed their written statements, wherein they
claimed that the purchase of Items 2 and 11 had been made with the skpatatef the
second and third defendants, and that the joint family had no title to them. They further
alleged that the family had debts to the extent of Rs 2600. Sometime in January 1943, the
minor plaintiff died, and his mother who was the fourth defaheaas recorded as his legal
representative, and transposed as the second plaintiff.

3. The suit was in the first instance decreed, but on appeal, the Subordinate Judge
remanded the case for trial on certain issues. At theaeng, it was proved thateHirst
plaintiff was born on December 20, 1939. On that, the District Munsif held that the sale of the
family properties to Akkul Venkatasubba Reddi and the purchase of Items 2 and 11 in the
names of the second and third defendants having been antettwe twrth of the minor
plaintiff, no cause of action for partition could be founded thereon. The District Munsif also
held on the evidence that the purchase of Items 2 and 11 was not shown to have been made
with separate funds, and that therefore theyprgpdd to the joint family and further that the
family owed no debts and that the allegations contra in the statements were not made out. But
he held, however, that this did not furnish a cause of action for partition. In the result, he
dismissed the suifthere was an appeal against this judgment to the Court of the Subordinate
Judge of Bapatla, who affirmed the findings of the District Munsif that Iltems 2 and 11
belonged to the joint family, and that there were no debts owing to it. But he also agreed with
him that as the sale and purchases in question were prior to the birth of the minor plaintiff, the
suit for partition based thereon was not maintainable. He accordingly dismissed the appeal.



12C

The second plaintiff took the matter in second appeal to thie Baurt of Madras, and that

was heard by Satyanarayana Rao, J., who held that as the defendants had falsely claimed that
Items 2 and 11 were the separate properties of the second and third defendants, their interest
was adverse to that of the minor andtttiee suit for partition was clearly beneficial to him.

He accordingly granted a preliminary decree for partition. The present appeal has been
brought against it on leave granted by this Court under Article 136.

4. The learned Attornegeneral who appearetor the appellants advanced two
contentions in support of the appedl that there was a concurrent finding by both the courts
below that the suit was not instituted for the benefit of the minor, and that the High Court had
no power to reverse it in seed appeal; and?] that, in any event, as the minor plaintiff had
died before the suit was heard and before the Court could decide whether the institution of the
suit was for his benefit, the action abated and could not be continued by his mother as his
legal representative.

5. On the first question, the contention of the appellants is that it is a pure question of fact
whether the institution of a suit is for the benefit of a minor or not, and that a finding of the
courts below on that question is notliato be interfered with in second appeal. But it must
be observed that the finding of the Subordinate Judge was only that as the impugned sale and
purchases were made before the minor plaintiff was born, no cause of action for partition
could be foundedy him thereon, and that, in our opinion, is a clear misdirection. The
transactions in question were relied on by the minor plaintiff as showing that the defendants
were acting adversely to him, and that it was therefore to his benefit that there shauld be
partition. It is no doubt true that as the plaintiff was not born on the date of those transactions,
the defendants could not have entered into them with a view to injure him, though even as to
this it should be noted that in May and June 1939 whetrahgactions were concluded, the
first plaintiff was in the womb, and the first defendant admits knowledge of this, in his
evidence. But assuming that there was no intention to defeat the rights of the first plaintiff at
the time when the transactions imegtion were entered into, that does not conclude the
matter. The real point for decision is whether the defendants were acting adversely to the
minor, and if, after he was born, they used documents which might have been innocent when
they came into existee, for the purpose of defeating his rights to the properties comprised
therein, that would be conduct hostile to him justifying partition. Now, what are the facts? In
the written statements which were filed shortly after the institution of the suit thiilérst
plaintiff was alive, Defendants 1 to 3 combined to deny his title to Items 2 and 11, and at the
trial, they adduced evidence in support of their contention that they were the separate
properties of Defendants 2 and 3. Even in the court of apfiealdefendants persisted in
pressing this claim, and further maintained that the joint family had debts, and both the courts
below had concurrently held against them on these issues. These are materials from which it
could rightly be concluded that it wanot to the interest of the minor to continue joint with
the defendants, and that it would be beneficial to him to decree partition. In holding that as the
transactions in question had taken place prior to his birth the minor could not rely on them as
furnishing a cause of action, the courts below had misunderstood the real point for
determination, and that was a ground on which the High Court could interfere with their
finding in second appeal. We accept the finding of the High Court that the suit wagedds
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for the benefit of the minor plaintiff, and in that view, we proceed to consider the second
guestion raised by the learned Attorr@gneral- and that is the main question that was
pressed before uswhether the suit for partition abated by reasbthe death of the minor
before it was heard and decided.

6. The contention on behalf of the appellants is that while in the case of an adult
coparcener a clear and unambiguous expression on his part of an intention to become divided
will have the effecbf bringing about a division in status and the filing of a suit for partition
would amount to such an expression, that rule can have no application in the case of a minor,
as under the law he is incapable of a volition of his own. It is conceded bypibkkaats that
a suit for partition could be entertained on behalf of a minor plaintiff, and decreed if the Court
decides that it is in the interests of the minor. But it is said that in such a case, the Court
exercises on behalf of the minor a volitionwdfich he is incapable, that it is not until that
volition is exercised by the Court that there can be a division in status, and that, therefore,
when a minor plaintiff dies before the Court adjudicates on the question of benefit to him, he
dies an undivide coparcener and his interest survives to the other coparceners and does not
devolve on his heirs by inheritance. The contention of the respondents, on the other hand, is
that a suit for partition instituted on behalf of a minor coparcener stands omtadaaing
as a similar suit filed by an adult coparcener, with this difference that if the suit is held by the
Court not to have been instituted for the benefit of the minor it is liable to be dismissed, and
no division in status can be held to resultfrsuch an action. In other words, it is argued that
a suit for partition on behalf of a minor effects a severance in status from the date of the suit,
conditional on the Court holding that its institution is for the benefit of the minor.

7. The question this raised is one of considerable importance, on which there has been
divergence of judicial opinion. While the decisiongdhelimi Chettyv. Subbamma(1917)
ILR 41 Mad 442]Lalta Prasadv. Sri Mahadeqji Birajman Templd(1920) ILR 42 All 461
Jand Hari Singh v. Pritam Singh[AIR 1936 Lah 504], hold that when a suit for partition is
filed on behalf of a minor plaintiff there is a division in status only if and when the Court
decides that it is for his benefit and passes a decree, the decisidRangasayiv.
Nagarathnamma[(1933) ILR 57] Mad 95Ramsingv. Fakira, [ILR (1939) Bom 256] and
Mandliprasad v. Ramcharanlal [ILR (1947) Nag 848], lay down that when such a suit is
decreed, the severance in status relates back to the date of the institutioswof. théhile
Chelimi Chettyv. Subbammadecides that when a minor on whose behalf a suit is filed dies
before hearing, the action abates, it was heldRangasayiv. Nagarathnamma and
Mandliprasadv. Ramcharanlalthat such a suit does not abate by reasahefleath of the
minor before trial, and that it is open to his legal representatives to continue the suit and
satisfy the Court that the institution of the suit was for the benefit of the minor, in which case
there would be a division in status from thete of the plaint and the interests of the minor in
the joint family properties would devolve on his heirs. To decide which of these two views is
the correct one, we shall have to examine the nature of the right which a minor coparcener
has, to call for grtition and of the power which the Court has, to decide whether the partition
in question is beneficial to the minor or not.
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8. Under the Mitakshara law, the right of a coparcener to share in the joint family
properties arises on his birth, and that rightries with it the right to be maintained out of
those properties suitably to the status of the family so long as the family is joint and to have a

partition and separate possession of his share, should he make a demand for it. The view was

at one time &ld that there could be no partition, unless all the coparceners agreed to it or until
a decree was passed in a suit for partition. But the question was finally settled by the decision
of the Privy Council inGirja Bai v. Sadashiv Dhundiraj[(1916) LR 43 A 151], wherein it

was held, on a review of the original texts and adopting the observation to that eBacdjin
Narain v. Ikbal Narain [(1912) LR 40 IA 40, 45] that every coparcener has got a right to
become divided at his own will and option wheth®s bther coparceners agree to it or not,

that a division in status takes place when he expresses his intention to become separate

unequivocally and unambiguously, that the filing of a suit for partition is a clear expression of
such an intention, and thamn, consequence, there is a severance in status when the action for
partition is filed. Following this view to its logical conclusion, it was held by the Privy
Council inKawal Nainv. Prabhu Lal [(1917) LR 44 |A 159], that even if such a suit were to

be dismissed, that would not affect the division in status which must be held to have taken
place, when the action was instituted. Viscount Haldane observed:

AfA decree may be necessary for working
allotting definiteshares, but the status of the plaintiff as separate in estate is brought
about by his assertion of his right to separate, whether he obtains a consequential
judgment or not. o

9. The law being thus settled as regards coparceners who are sui juris, thengsest
whether it operates differently when the coparcener who institutes the suit for partition is a
minor acting through his next friend. Now, the Hindu law makes no distinction between a
major coparcener and a minor coparcener, so far as their righantoproperties are
concerned. A minor is, equally with a major, entitled to be suitably maintained out of the
family properties, and at partition, his rights are precisely those of a major. Consistently with
this position, it has long been settled thatuit for partition on behalf of a minor coparcener is
maintainable in the same manner as one filed by an adult coparcener, with this difference that
when the plaintiff is a minor the court has to be satisfied that the action has been instituted for
his kenefit. Vide the authorities cited Rangasayiv. Nagarathnamma The course of the
law may be said, thus far, to have had smooth run. But then came the dec@iga Bai v.
Sadashiv Dhundirajwhich finally established that a division in status takeasg@when there

is an unambiguous declaration by a coparcener of his intention to separate, and that the very

institution of a suit for partition constituted the expression of such an intention. The question
then arose how far this principle could be aggbliwhen the suit for partition was instituted

not by a major but by a minor acting through his next friend. The view was expressed that as
the minor had, under the law, no volition of his own, the rule in question had no application to
him. It was not, hevever, suggested that for that reason no suit for partition could be
maintained on behalf of a minor, for such a stand would be contrary to the law as laid down in

a series of decisions and must, if accepted, expose the estate of the minor to the perils of

waste and spoilation by coparceners acting adversely to him. But what was said was that
when a court decides that a partition is for the benefit of a minor, there is a division brought

out
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about by such decision and not otherwise. It would follow from thas itha minor died
before the Court decided the question of benefit he would have died an undivided coparcener
of his family and his heirs could not continue the action.

10. In Chelimi Chettyv. Subbammathe point directly arose for decision whether on the
death of a minor plaintiff the suit for partition instituted on his behalf could be continued by
his legal representatives. It was held that the rule that the institution of a suit for partition
effected a severance of joint status was not applicableud anstituted on behalf of a minor,
and that when he died during the pendency of the suit, his legal representative was not entitled
to continue it. The ground of this decision was thus stated:

Anl't was strongly argued logdentthaeaslthear ned
plaint states facts and circumstances which, if proved, would be good justification for
the court decreeing partition, therefore at this stage we must proceed on the basis that
there was a good cause of action and there was thus arsmvefastatus effected by
the institution of the suit. This clearly does not amount to anything more than this,
that it is open to a person who chooses to act on behalf of a minor member of a Hindu
family to exercise the discretion on his behalf to efeeseverance. What causes the
severance of a joint Hindu family is not the existence of certain facts which would
justify any member to ask for partition, but it is the exercise of the option which the
law lodges in a member of the joint family to say wieethe shall continue to remain
joint or whether he shall ask for a division. In the case of an adult he has not got to
give any reasons why he asks for partition but has simply to say that he wants
partition, and the Court is bound to give him a decrethdrcase of a minor the law
gives the Court the power to say whether there should be a division or not, and we
think that it will lead to considerable complications and difficulties if we are to say
that other persons also have got the discretion toecieativision in the family,
purporting to act on behalf of a minor. o

This decision was cited with approval lialta Prasadv. Sri Mahadeoji Birajman Temple
wherein it was observed:

iThe effect, therefore, we thiiskext of an
friend is not to create any alteration of status of the family, because a minor cannot
demand as of right a separation; it is only granted in the discretion of the Court when,
in the circumstances, the action appears to be for the benefit ofrtbedmi

11.In Hari Singh v. Pritam Singh a suit for partition instituted on behalf of a minor was
decreed, the Court found that it was for the benefit of the minor. The question then arose as to
the period for which thé&arta could be made liable to accdutt was held, following the
decisions inChelimi Chettyv. Subbammaand Lalta Prasadv. Sri Mahadeoji Birajman
Templethat as the severance in status took place only on the date of the decision and not
when the suit was instituted, the liability to acabarose only from the date of the decree and
not from the date of the suit. It may be mentioned thathhotabhaiv. Dadabhai, [AIR
(1935) Bom 54], Divatia, J. quoted the decisionGhelimi Chetty v. Subbammawith
approval, but as pointed out Ramsingv. Fakira and by the learned Judge himself in

pl e

act
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Bammangoudav. ShankargouddAIR 1944 Bom 67], the point now under consideration did

not really arise for decision in that case, and the observations were wiatelylt is on the
strength of the above autfities that the appellants contend that when the minor plaintiff died

in January 1943, the suit for partition had abated, and that his mother had no right to continue
the suit as his heir.

12.Now, the ratio of the decision fDhelimi Chettyv. Subbamma and it is this decision
that was followed inLalta Prasadcase,Hari Singh v. Pritam Singh and Chhotabhaiv.
Dadabhai- is that the power to bring about a division between a minor and his coparceners
rests only with the Court and not with any other persand that, in our judgment, is clearly
erroneous. When a court decides that a suit for partition is beneficial to the minor, it does not
itself bring about a division in status. The Court is not in the position of a-gupedian of a
minor expressingn his behalf an intention to become divided. That intention is, in fact,
expressed by some other person, and the function which the Court exercises is merely to
decide whether that other person has acted in the best interests of the minor in expressing on
his behalf an intention to become divided. The position will be clear when regard is had to
what takes place when there is a partition outside Court. In such a partition, when a branch
consisting of a father and his minor son becomes divided from thespthe father acts on
behalf of the minor son as well; and the result of the partition is to effect a severance in status
between the father and his minor son on the one hand and the other coparceners on the other.
In that case, the intention of the mirtorbecome separated from the coparceners other than
his father is really expressed on his behalf by his father. But it may happen that there is a
division between the father and his own minor son, and in that case, the minor would
normally be representdayy his mother or some other relation, and a partition so entered into
has been recognised to be valid and effective to bring about a severance in status. The minor
has no doubt the right to have the partition set aside if it is shown to have been @igjodici
him; but if that is not established, the partition is binding on him. And even when the partition
is set aside on the ground than it is unfair, the result will be not to annul the division in status
created by the partition but to entitle the minora reallotment of the properties. It is
immaterial that the minor was represented in the transaction not by a legal guardian but by a
relation. It is true, as held iBharib-Ul-Lah v. Khalak Singh[(1903) LR 30 IA 165] that no
guardian can be appointedtivreference to the coparcenary properties of a minor member in
a joint family, because it is thiearta that has under the law the right of management in
respect of them and the right to represent the minor in transactions relating to them. But that is
only when the family is joint, and so where there is disruption of the joint status, there can be
no question of the right of learta of a joint family as such to act on behalf of the minor, and
on the authorities, a partition entered into on his behalf pgraon other than his father or
mother will be valid, provided that person acts in the interests of and for the benefit of the
minor.

13.1f, under the law, it is competent to a person other than the father or mother of a minor
to act on his behalf, ancheer into a partition out of court so as to bind him, is there any
reason why that person should not be competent when he finds that the interests of the minor
would best be served by a division and that the adult coparceners are not willing to effect a
patition, to file a suit for that purpose on behalf of the minor, and why if the court finds that
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the action is beneficial to the minor, the institution of the suit should not be held to be a
proper declaration on behalf of the minor to become divided 40 eguse a severance in
status? In our judgment, when the law permits a person interested in a minor to act on his
behalf, any declaration to become divided made by him on behalf of the minor must be held
to result in severance in status, subject onth¢ocourt deciding whether it is beneficial to the
minor; and a suit instituted on his behalf if found to be beneficial, must be held to bring about
a division in status. That was the view taken in a Full Bench decision of the Madras High
Court inRangasayv. Nagarathnamma wherein Ramesam, J., stated the position thus:

ifiThese instances show that the object of t
benefit of the minor is really to remove the obstacle to the passing of the decree. It is
no objectionto.he mai ntainability of the suit .é 1In
cases the severance is effected from the date of the suit conditional on the Court
being able to find that the suit when filed \

The same view has beeakén inRamsingv. Fakira andMandliprasadv. Ramcharanlal
and we agree with these decisions.

14.0n the conclusion reached above that it is the action of the person acting on behalf of
a minor that brings about a division in status, it is necessamatoiee what the nature of the
jurisdiction is which the courts exercise when they decide whether a suit is for the benefit of a
minor or not. Now, the theory is that the Sovereigpa®ns partriachas the power, and is
indeed under a duty to protect timerests of minors, and that function has devolved on the
Courts. In the discharge of that function, therefore, they have the power to control all
proceedings before them wherein minors are concerned. They can appoint their own officers
to protect their iterests, and stay proceedings if they consider that they are vexatious. In
Ha | s b bawsgodBEngland[Vol. XXI, p. 216, para 478], it is stated as follows:

Al nfants have al ways been treated as spec
Sovereign, who, aparens patriae,had the charge of the persons not capable of
looking after themselves. This jurisdiction over infants was formerly delegated to and
exercised by the Lord Chancellor; through him it passed to the Court of Chancery,
and is now vested in the Chamg Division of the High Court of Justice. It is
independent of the question whether the infat

It is in the exercise of this jurisdiction that Courts require to be satisfied that the next friend of
a minor has while instituting auit for partition acted in his interest. When, therefore, the
Court decides that the suit has been instituted for the benefit of the minor and decrees
partition, it does so not by virtue of any rule, special or peculiar to Hindu law but in the
exercise ba jurisdiction which is inherent in it and which extends over all minors. The true
effect of a decision of a court that the action is beneficial to the minor is not to create in the
minor proprio vigorea right which he did not possess before but togeise the right which

had accrued to him when the person acting on his behalf instituted the action. Thus, what
brings about the severance in status is the action of the next friend in instituting the suit, the
decree of the Court merely rendering it efifiee by deciding that what the next friend has
done is for the benefit of the minor.
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16. All the contentions urged in support of the appeal have failed, and the appeal is
accordingly dismissed with costs.

17. The amounts paid by the appellants to the nedeots in pursuance of the order of
this Court dated 7th March 1958 will be taken into account in adjusting the rights of the
parties under this decree.



Vellikannu v. R. Singaperumal
(2005) 6 SCC 622

A.K. MATHUR, J. - This appeal is directed against the judgment of the learned Single
Judge of Judicature at Madras whereby the learned Single Judge by his order3a89¥ 6
has allowed Second Appeal No. 773 of 1983 filed by the respofiddrtefendant herein.

2. Brief facts which are necessary for disposal of this appeal are: That an Original Suit
No. 87 of 1978 was filed in the Court of the District Munsif, Melur by the plaiapffellant
(herein). The schedule properties are theasdfuired properties of the e(aRamasami Konar
and the first defendant was the only son of Ramasami Konar and the plaintiff is the wife of
the first defendant. Wife of Ramasami Konar was already divorced and married with some
other person and was residing separately. It is allegedthbafirst defendant in the suit
married the plaintiflappellant and both were residing as husband and wife. €10-1072
the first defendant murdered his father Ramasami Konar and was convicted under Section 302
IPC for life imprisonment. The convictioof the first defendant was confirmed by the High
Court but the High Court recommended the Government to reduce the sentence to the period
already undergone. The first defendant was released in July 1975. Since the first defendant
murdered his father, he waot entitled to succeed to the estate of his deceased father and as
such the claim of the plaintiff was that she alone was entitled to all the properties left by the
deceased Ramasami Konar. According to the plaintiff, the first defendant must be deemed
have predeceased as provided under Section 25 read with Section 27 of the Hindu Succession
Act. She claimed to be the widow of the first defendant and claimed to be the owner of all the
properties left by Ramasami Konar as coparcener. After the reletmefirst defendant from
the prison, the first defendant lived with the plaintiff for some time but after some time she
was driven out of the house. The second defendant is already impleaded in the suit as tenant
claiming under the first defendanthe plaintiff, therefore, prayed that she may be granted
the relief of declaration as she is entitled to inherit the entire estate of the deceased Ramasami
Konar. As against this it was contended by the first defendant that the suit was not
maintainable as thplaintiff is not the legal heir of Ramasami Konar. It was alleged that all
the properties acquired by Ramasami, were joint family properties and the first defendant has
acquired the same by survivorshifI.he trial court by order dated &t1980 held tht all the
properties are joint family properties of the deceased Ramasami Konar and the first defendant.
The second defendant is a cultivating tenant. The first defendant having murdered his father is
not entitled to claim any right under Section 6 redith \Bections 25 and 27 of the Act but as
per proviso to Section 6 of the Hindu Succession Act the plaintiff is entitled to a decree for
half share and accordingly it was granted to the plaintiff. This matter was taken up in appeal
by Defendant 1. The lowappellate court also confirmed the finding of the trial court but
modified the decree that it may be treated as preliminary decree. The lower court also held
that the first defendant must be treated asaastent. The plaintiff became a Class | heir
under Schedule 1 of the Hindu Succession Act and she was entitled to a share in the property.
The appeal was dismissed.

3. Aggrieved against this, the first defendant preferred a second appeal before the High
Court.
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4. The High Court at the time of admissiof the second appeal, framed the following
substantial questions of law:

1. Whether Ext. A2 judgment in the criminal case is conclusive on the question of
exclusion from inheritance in the present proceedings? and

2. Whether the exclusion from inhexitce would cover enlargement of interest by
survivorship, in the light of Section 6 of the Hindu Succession Act?

So far as Question 1 is concerned, the High Court held that the judgment of the criminal
court can be taken into consideration. But the maestgon which was addressed by the High
Court was whether the plaintiff can inherit the properties from the estate of her deceased
fatherin-law Ramasami Konar and what is the effect of Section 25, Section 27 read with
Section 6 and Section 8 of the HinducBession Act.

5. It was not disputed that the properties of Ramasami Konar were joint family properties
in which Defendant 1 was also one of the members and the parties are governed by the
Mitakshara school of Hindu law.

7. Learned Single Judge allowelde appeal of DefendantRespondent 1 (herein) and
judgment and decree of the courts below were set aside. The suit was dismissed. Hence the
present appeal.

8. Learned counsel for the appellant tried to persuade us that the appellant being the sole
female survivor of the joint Hindu property as her husband stands disqualified, she under
proviso to Section 6 of the Act, is entitled to the whole of the estate as a sole surviving
member of the coparcenary property read with Section 8 of the Act as a Claiss Ash
against this, learned counsel for the respondeféndant has submitted that this
disqualification which was attached to the son equally applies in the case of the wife as she is
claiming the estate because of her marriage with the respondeitand disqualified, then
she is also equally disqualified to claim any property being a coparcener from the estate of her
deceased fathen-law.

9. In order to appreciate the rival contention, it would be relevant to reproduce provisions
of the HinduSuccession Act, Sections 6, 8, 25 and 27 of the Act.

10. As per Section 6 of the Hindu Succession Act, if a male Hindu dies after
commencement of this Act, his interest in a Mitakshara coparcenary property shall devolve by
survivorship upon the survivingembers of the coparcenary and not in accordance with the
Act. At the same time there is proviso to the section which qualifies the main section that if
the deceased left a surviving female relative specified in Class | of the Schedule or a male
relative sgcified in that class who claims through such female, the interest of the deceased in
Mitakshara coparcenary property shall devolve by testamentary or intestate succession, as the
case may be and not by survivorship. So far as the present case is @yrtbercencurrent
finding of the fact is that the deceased Ramasami Konar was governed by Mitakshara law and
the property was the coparcenary property. But he died intestate. Therefore, as per Section 6,
the property shall devolve by survivorship upon soeviving members of the coparcenary
and not by Section 6 of the Act.

11. So far as the property in question is concerned, there is a finding of the courts below
that the property is a coparcenary property and if that being so, if Defendant 1 had not
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murdered his father then perhaps things would have taken a different shape. But what is the
effect on the succession of the property of the deceased father when the son has murdered
him? If he had not murdered his father he would have along with his wifeesieztén the

matter. So far as the rights of coparceners in the Mitakshara law are concerned, the son
acquires by birth or adoption a vested interest in all coparcenary property whether ancestral or
not and whether acquired before or after his birth or taloppas the case may be, as a
member of a joint family. This is the view which has been accepted by all the authors of the
Hindu law. In the famouMullas Principles of Hindu Law[15th Edn. (1982) at pp. 284 and

285], the learned author has stated thus:

The essence of a coparcenary under the Mitakshara law is unity of ownership.
The ownership of the coparcenary property is in the whole body of coparceners.
According to the true notion of an undivided family governed by the Mitakshara law,
no individualmember of that family, whilst it remains undivided, can predicate, of
the joint and undivided property, that he, that particular member, has a definite share,
onethird or onefourth. His interest is a fluctuating interest, capable of being
enlarged by dehs in the family, and liable to be diminished by births in the family.
It is only on a partition that he becomes entitled to a definite share. The most
appropriate term to describe the interest of a coparcener in coparcenary property is
6undi vi drealr y oipratreree st 0. The nature and exten:
Section 235. The rights of each coparcener until a partition takes place consist in a
common possession and common enjoyment of the coparcenary property. As
observed by the Privy Coundil Katama Natchiarv. Rajah of Shivagungd(1863)
9 MIA 543)], O6there is community of interest
members of the family, and upon the death of any one of them the others may well
take by survivorship that in whichthtyad duri ng t he deceasedds | i
interest and a common possession.

12. Likewise, S.V. Gupte, author ¢findu Law, [Vol. 1, 3rd Edn. (1981) at p.162] where
the learned author deals with the rights of a coparcener. He says thus:

Until partitiona coparcener is entitled o
(1) joint possession and enjoyment of joint family property,
(2) the right to take the joint family property by survivorship, and
(3) the right to demand partition of the joint family property.

At p. 164, the learned authdeals with the right of survivorshipHe says:

While the family remains joint, its property continues to devolve upon the
coparceners for the time being by survivorship and not by succession. Consequently,
on the death of a coparcener the survivingatoeners take his undivided interest in
the joint family property by survivorship.There is community of interest and unity
of possession between all the members of the family, and upon the death of any one
of them, the others may well take by survivopsthat in which they had during the
deceasedds | ifetime a common interest and a

The learned author further says:
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A coparcener who is disqualified by reason of a disability (such as insanity) from
taking a share on partition may nethedless take the whole property by survivorship.

At p. 165, the learned author has further said thus:

By survivorship a coparcener does not obtain the share of a deceased coparcener
as his representative; strictly speaking it does not pass to himfeaeisfmerely to
enlarge his share in what he already owns in the aggregate. Surviving coparceners are
not therefore the legal representatives of a deceased coparcener.

13 InN. R. R a g h a Hiadu haavr Priacipléssand Precedent8th Edn. (1987)] at
p. 230] under the heading fiRights of Coparcene

The following are the rights of a coparcengil) Right by birth, 2) Right of
survivorship, B) Right to partition, 4) Right to joint possession and enjoyment, (5)
Right to restrain unauthorised acts) Right of alienation, ) Right to accounts, and
(8) Right to make selacquisition.

Whil e dealing with ARight by Birtho | earned :

Every coparcener gets an interest by birth in the coparcenargrgrophis right
by birth relates back to the date of conception. This, however, must not be held to
negative the position that coparcenary property may itself come into existence after
the birth of the coparcener concerned.

While dealing with right of swivorship, it is said thus:

The system of a joint family with its incident of succession by survivorship is a
peculiarity of the Hindu law. In such a family no member has any definite share and
his death or somehow ceasing to be a member of the famisgsao change in the
joint status of the family. Where a coparcener dies without male issue his interest in
the joint family property passes to the other coparceners by survivorship and not by
succession to his own heir. Even where a coparcener becoitietechfvith lunacy
subsequent to his birth, he does not lose his status as a coparcener which he has
acquired by his birth, and although his lunacy may under the Hindu law disqualify
him from demanding a share in a partition in his family, yet wherehellother
coparceners die and he becomes the sole surviving member of the coparcenary, he
takes the whole joint family property by survivorship, and becomes a fresh stock of
descent to the exclusion of the daughter of the last predeceased coparcener. The
beneficial interest of each coparcener is liable to fluctuation, increasing by the death
of another coparcener and decreasing by the birth of a new coparcener.

Therefore, it is now settled that a member of a coparcenary acquires a right in the property by
birth. His share may fluctuate from time to time but his right by way of survivorship in
coparcenary property in Mitakshara law is a settled proposition.

14. In this connection, a reference may be made to the caSe&atef Bank of Indiav.
Ghamandi RamAIR 1969 SC 1330]n which it was held thus:

5. According to the Mitakshara school of Hindu law all the property of a Hindu
joint family is held in collective ownership by all the coparceners in epagpiorate
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capacity. The textual authority of the Mishara lays down in express terms that the
joint family property is held in trust for the joint family members then living and
thereafter to be born (see Mitakshara, Ch-271 The incidents of coparcenership
under the Mitakshara law are: first, theelad male descendants of a person up to the
third generation, acquire on birth ownership in the ancestral properties of such
person; secondly, that such descendants can at any time work out their rights by
asking for partition; thirdly, that till partitioreach member has got ownership
extending over the entire property, conjointly with the rest; fourthly, that as a result
of such ceownership the possession and enjoyment of the properties is common;
fifthly, that no alienation of the property is possibldéass it be for necessity, without

the co ncurrence of the coparceners, and sixthly, that the interest of a deceased
member lapses on his death to the survivors. A coparcenary under the Mitakshara
school is a creature of law and cannot arise by act ofepagticept insofar that on
adoption the adopted son becomes a coparcener with his adoptive father as regards
the ancestral properties of the latter.

15. The concept of coparcener as given in the Mitakshara school of Hindu law as already
mentioned above, is that of a joint family property wherein all the members of the
coparcenary share equally. In this connection a reference may be made to a deciggon of th
Court in the case dbtate of Maharashtrav. Narayan Rao Sham Rao DeshmuK(i1985) 2
SCC 321]in which Their Lordships have held as follows:

8. A Hindu coparcenary is, however, a narrower body than the joint family. Only
males who acquire by birth antérest in the joint or coparcenary property can be
members of the coparcenary or coparceners. A male member of a joint family and his
sons, grandsons and grgaindsons constitute a coparcenary. A coparcener acquires
right in the coparcenary property byrth but his right can be definitely ascertained
only when a patrtition takes place. When the family is joint, the extent of the share of
a coparcener cannot be definitely predicated since it is always capable of fluctuating.

16. Therefore, in view of vaous decisions of this Court it appears that Defendant 1 and
the plaintiff who was married to Defendant 1 were members of joint Hindu family. If the
defendantespondent had not incurred the disqualification, then they would have inherited the
property agper Mitakshara school of Hindu law. But the question is that when the sole male
survivor had incurred the disqualification can he still claim the property by virtue of
Mitakshara school of Hindu law? If he cannot get the property by way of survivorship, th
the gquestion is whether his wife who succeeds through the husband can succeed to the
property? Our answer to this question is in the negative. In fact, prior to the enactment of the
Hindu Succession Act, sections like Sections 25 and 27 were not thahe lmurderer of his
own father was disqualified on the principle of justice, equity and good conscience and as a
measure of public policy. This position of law was enunciated by the Privy Council way back
in 1924 in the case dfenchava Kom SanyellappBlosmaniv. Girimallappa Channappa
Samasagar[AIR 1924 PC 209] wherein Their Lordships have held as follows:

I'n Their Lordshipsd view it was rightly he
murderer was disqualified; and with regard to the question whethierdisqualified
wholly or only as to the beneficial interest which the Subordinate Judge discussed,
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founding upon the distinction between the beneficial and legal estate which was
made by the Subordinate Judge and by the High Court of Madras in thefcase
Vedanayaga Mudaliarv. Vedammal[ILR (1904)27 Mad 591] Their Lordships
reject, as did the High Court here, any such distinction. The theory of legal and
equitable estates is no part of Hindu law, and should not be introduced into
discussion. The secomgiestion to be decided is whether title can be claimed through
the murderer. | f this were so, t he defendant
precedence of the plaintiff, his cousin. In this matter also, Their Lordships are of
opinion that the courtbelow were right. The murderer should be treated as non
existent and not as one who forms the stock for a fresh line of descent. It may be
pointed out that this view was also taken inMedrascasgust cited.

Their Lordships also explained the dearsia the case oGanguv. ChandrabhagabdILR
(1908) 32 Bom 2754nd held as follows:

It was contended that a different ruling was to be extracted from the decision of
the Bombay High Court iGGanguv. Chandrabhagaba This is not so. In that case,
the wife of a murderer was held entitled to succeed to the estate of the murdered man
but that was not because the wife deduced title through her husband, but because of
the principle of Hi ndu family | aw that a wi f
gotra, an act a | rel ation of her husbandbs relations
Hindu law a gotrajsapinda. The decision therefore has no bearing on the present
case.

Therefore, the principle which has been enunciated by Their Lordships in no uncertain term
totally disinherits the son who has murdered his father. Their Lordships have observed as
follows:

A murderer must for the purpose of the inheritance, be treated as if he was dead
when the inheritance opened and as not being a fresh stock of dessenxltision
extends to the legal as well as beneficial estate, so that neither he can himself succeed
nor can the succession be claimed through him.

This Privy Council decision made reference to the decisions of the High Courts of Madras
and Bombay and Tir Lordships have approved the ratio contained in those decisions that a
murderer should be totally disinherited because of the felony committed by him. This
decision of the Privy Council was subsequently followed in the following cases:

(1) K. Stanumurthiayyav. K. RamappdAIR 1942 Mad 277]

(ii ) Nakchhed Singhv. Bijai Bahadur Singh [AIR 1953 All 759]
(iii ) Mata Badal Singhv. Bijay Bahadur Singh[AIR 1956 All 707
(iv) Minoti v. Sushil Mohansingh Malik[AIR 1982 Bom 68]

17.This position of law was incorporated by way of Section 25 of the Hindu Succession
Act, 1956, which clearly enunciates that a person who commits murder or abets the
commission of murder shall be disqualified from inheriting the property of the person
murdeed, or any other property in furtherance of the succession to which he or she
committed or abetted the commission of the murder. In fact, the objects and reasons also
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makes a reference to thHerivy Council judgment. The objects and reasons for enacting
Section 25 read as under:

A murderer, even if not disqualified under Hindu law from succeeding to the
estate of the person whom he has murdered, is so disqualified upon principles of
justice, equity and good conscience. The murderer is not to be regarithedsasck
of a fresh line of descent but should be regarded agxistent when the succession
opens.

18. Therefore, once it is held that a person has murdered his father or a person from
whom he wants to inherit, he stands totally disqualified. Se&foaf the Hindu Succession
Act makes it further clear that if any person is disqualified from inheriting any property under
this Act, it shall be deemed as if such person had died before the intestate. That shows that a
person who has murdered a persomuh whom he wants to inherit the property stands
disqualified on that account. That means he will be deemed to have predeceased him. The
effect of Section 25 read with Section 27 of the Hindu Succession Act, 1956 is that a
murderer is totally disqualiftbto succeed to the estate of the deceased. The framers of the
Act in the objects and reasons have made a reference to the decisioRmofyti@ouncil that
the murderer is not to be regarded as the stock of a fresh line of descent but should be
regardedas norexistent. That means that a person who is guilty of committing the murder
cannot be treated to have any relationship

19. Now, adverting to the facts of the present case, the effect of Sections 25 anda27 is th
Respondent 1 cannot inherit any property of his father on the principle of justice, equity and
good conscience as he has murdered him and the fresh stock of his line of descent ceased to
exist in that case. Once the son is totally disinherited thewhuote stock stands disinherited
i.e. wife or son. The defendaRespondent 1 son himself is totally disqualified by virtue of
Sections 25 and 27 of the Hindu Succession Act and as such the wife can have no better claim
in the property of the deceased RaamasKonar.

20. Therefore, as a result of our above discussion, we are of opinion that the view taken
by the learned Single Judge of the High Court of Madras is correct that the plaintiff is not
entitled to inherit the estate of the deceased Ramasami lKodathe learned Single Judge
has rightly set aside the orders of the two courts below. Since we cannot decide this appeal
without deciding the right of Respondent 1 as the right of the appellant flows therefrom as his
wife i.e. the plaintiff, thereforet was necessary for us to first decide whether Respondent 1
could succeed or inherit the estate of his deceased father. When the son cannot succeed then
the wife who succeeds to the property through the husband cannot also lay a claim to the
property of hefatherin-law. The appeal is thus dismissed. No order as to costs.

* k k % %

wh a
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Nirmala & Ors. v. Government of NCT of Delhi
170 (2010) DELHI LAW TIMES 577 (DB)

BADAR DURREZ AHMED, J. - 1. Through this writ petition, the petitioners are seeking a
direction for quashing / setting aside Section 50 of the Delhi Land Reforms Act, 1954
(hereinafter r ef &yrasleing violativeaoArtiflds 4 16 Arid R9 oAtbet
Constitution of India, and also being impliedly repealed by the Hindu Ssioce
(Amendment) Act, 2005. The petitioners are also seeking a direction to the respondents to
mutate the disputed agricultural land left by the deceased husband of petitioner No. 1, equally,
in favour of the petitioners and respondent Nos. 3, 4 and 5.

2. The petitioners herein are the widow (petitioner no. 1) and two minor daughters (petitioner
Nos. 2 and 3) of Late Shri Inder Singh, the owner of the disputed land, who died intestate on
15.12.2006. Prior to his marriage with petitioner No.1 (Nirmala)e lStiri Inder Singh was
married to another lady called Nirmla (shown as Nihali Devi in the couaftédlavit), with

whom he had two sons and a daughter. He married petitioner no. 1 in 1997, after the death of
his first wife in 1995. Respondent Nos. 3, 4d&hare the children of Late Shri Inder Singh

and his first wife.

3. Late Shri Inder Singh had bhumidhari rights in respect of agricultural land to the extent of
1/6th share in Khata No. 136/132 consisting of Kh. No. 30/286§4and Kh. No. 31/13/1/2

(1-8) admeasuring 6 Bighas 4 Biswas and 1/6th share in Khata No. 78/76 consisting of Kh.
No. 35/1 (416), 35/2 (416), 9/1 (314), 10 (415), 27 (0G3), 36/4/2 (310), 5/2 (44), 6 (416),

712 (212), 14/1/2 (34), 54/45 (618) and 51 (@) admeasuring 35 Bigas 10 Biswas. The

total agricultural land atheasuring 41 Bighas 14 Biswas (hereinafter referred to as the
disputed agricultural land) is situated in the revenue estate of village Tazpur Kalan, Delhi.

4. After the death of Late Shri Inder Singh on 15.00& petitioner no. 1 moved an
application before the concerned Tehsildar on 05.02.2007, to mutate thenadmiened
disputed agricultural land in favour of the petitioners, but he refused to do so in view of
Section 50 of the DLR Act. Being aggrievedtbg decision of the Tehsildar, petitioner no. 1
called a meeting of the Panchayat of the village and in that meetingl@a®2d2007, it was
unanimously decided by the Panchayat as well as by respondent-BldbaBthe petitioners

be allotted 1/3 rdfsare in the disputed agricultural land holdings owned by the deceased Shri
Inder Singh. In pursuance of this decision, the petitioners were given possession of their
share. But even then, respondent NoS. Bere creating hindrances and not allowing the
petitioners to work in their fields properly. Petitioner no. 1 also approached the concerned
S.D.M and Deputy Commissioner of the area in March 2007, but her application was not
entertained. Hence, the present writ petition was filed in August 2007.

5. Befoe we consider the issue at hand, it would be pertinent to set out the legislative
developments. The DLR Act came into force on 20.07.1954. Its preamble states that it is "[a]n
Act to provide for modification of zamindari system so as to create an unifody &f

peasant proprietors without intermediaries, for the unification of the Punjab and Agra systems
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of tenancy laws in force in the State of Delhi and to make provision for other matters
connected therewith". Section 50 of the Act provided that only matabers of a family had

the primary right of succession to agricultural land; it excluded female members from
succeeding to such land holdings when male lineal descendants were available. Section 50 of
the DLR Act is reproduced hereunder:

"50. Generabrder of succession from maleSubject to the provisions of section 48 and 52,
when a Bhumidhar or Asami being a male dies, his interest in his holding shall devolve in
accordance with the order of the succession given below:

(a) Male lineal descendaritsthe male line of the descent:

Provided that no member of this class shall inherit if any male descendant between him and
the deceased is alive:

Provided further that the son or sons of a predeceased son howsoever low shall inherit the
share which woulthave devolved upon the deceased if he had been then alive:

(b) Widow

(c) Father

(d) Mother, being a widow;
(e) Step mother, being a widow;

(f) Fatheros father

(g) Fatherds mother, being a widow;
(h) Widow of a male lineal descendant in the male line afetgs

(i) Brother, being the son of same father as the deceased;

(K) Unmarried sister;
(I') Brothe

réos son, th

(m) Fatherds fatherbds son;
S s o

s

e brother having been a s

(n) Brother sonos

(0) Fat her 6s f athero
(p) Daughterdéds son. o

6. Thus, clause (a) of Section 50 requires that whenever a male bhumidhar or asami dies, the
property shall first devolve upon the male lineal descendants in the male line of descent,
howsoever low to the exclusion of female descersda@iven the fact that the chances of
there being no male lineal descendants at all are extremely low, the property in all likelihood
will not devolve upon the female descendants in any case.

7. The Hindu Succession Ac the HSE®Dwaé pagsédeande i naf t e
came into force on 17.06.1956. The preamble of the HSA emphasized that it was '[a]n Act to
amend and codify the law relatihg intestate succession among Hindus'. However, Section
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50 of the DLR Act was protected by Section 4(2)hef HSA which made it clear that nothing
contained in the HSA would affect any provision of law for the time being in force which
provided for the prevention of fragmentation of agricultural holdings or for the fixation of
ceiling or for the devolution aenancy rights in respect of such holdings. Section 4(2) of the
HSA is reproduced hereunder:

"4. Overriding effect of Act.

(1) XXXX XXXX XXXX XXXX XXXX

(2) For the removal of doubts it is hereby declared that nothing contained in this Act
shall be deemedo affect the provisions of any law for the time being in force
providing for the prevention of fragmentation of agricultural holdings or for the
fixation of ceilings or for the devolution of tenancy rights in respect of such
holdings."

8. In 1964, the DLRAct was placed in the Ninth Schedule of the Constitution of India (Entry
61), by virtue of the Constitution (Seventeenth Amendment) Act, 1964, with effect from 20th
June 1964. Article 31B of the Constitution provides that no Act that has been placed in th
Ninth Schedule can be the subject matter of challenge on the ground that it is inconsistent
with or takes away or abridges any of the rights conferred by the provisions of Part Ill of the
Constitution. Article 3IB reads as under:

"Art. 31B. Validation & certain Acts and RegulatiordVithout prejudice to the generality of

the provisions contained in Article 31A, none of the Acts and Regulations specified in the
Ninth Schedule nor any of the provisions thereof shall be deemed to be void, or ever to have
become void, on the ground that such Act, Regulation or provision is inconsistent with, or
takes away or abridges any of the rights conferred by, any provisions of this Part, and
notwithstanding any judgmenrtecree or order of any court or tribunal to ¢oatrary, each of

the said Acts and Regulations shall, subject to the power of any competent Legislature to
repeal or amend it, continue in force."

(emphasis supplied)

9. In 2005, the HSA was amended by Parliament by passing the Hindu Succession
(Amendmen ) Act , 2005 (hereinaft er?,wheld camerirrod t o
force on 09.09.2005. By virtue the Amendment Act, Section 4(2) of the HSA was omitted.

10. In the backdrop of this legislative history, the main questions that arise for our
corsideration in this case is:

"Whether Section 50 of the DLR Act has been repealed by the Amendment Act inasmuch as
by omitting Section 4(2) of the HSA, 1956, it has removed the immunity that the DLR Act
had with respect to the laws of succession in resgexgricultural land?

Also, if that be the case, do the petitioners, being female, now have the right to succeed to the
disputed agricultural land?"

as
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11. The main contention of the counsel on behalf of the petitioners was that due to the
omission of Sectio 4(2) of the HSA, the rule of succession as contained in Section 50 of the
DLR Act has been eclipsed and thus, after 09.09.2005, only the rule of succession provided
under the HSA (as amended) is applicable to Hindus in respect of all properties in India,
including agricultural land. Also, because of the substitution of the old Section 6 of the HSA
by the new one, the petitioners have becomeanceners of disputed agricultural land along
with the sons of Late Shimder Singh, and thus all the petitioadnave acquired rights, equal

to those of respondent Nos53in the property in question.

12. The learned counsel for the petitioners submitted that due to the omission of Section 4(2)
and substitution of the old Section 6 of the HSA by the new ongytiog of the Amendment

Act, the State law contained in Section 50 of the DLR Act has become repugnant to the Union
law contained in Sections 6, 8 and 9 of the HSA and the said Section 50 of the DLR Act is

thus void.

14. The learned counsel for the petigos placed reliance on three judgments. The first case
is that ofRam Mehaw. Mst. Dakhan1973 (9) DLT 44. The main question for consideration
before the Division Bench in that case was as follows:

"5. The main question to be determined in this case is solely a question of law. Either
the rule of succession the Delhi Land Reforms Act or the rule of succession in the
Hindu Succession Act governs the parties. If the Hindu Succession Act applies, then
the plaintiff and the defendant have to succeed to their late fatherlasrsceach
entitled to an equal share. If the Delhi Land Reforms Act is to apply then the
succession has to be according to the provisions of Section 50 of that Act. According
to that Section an unmarried daughter succeeds to a Bhumidar only if there is no
superior heir. On the other hand, a married daughter does not succeed at all. The
defendant is a married daughter and, therefore, she does not have any right to succeed
her father. Tie Delhi Land Reforms Act is an earlier Act and the question whether it
has been expressly or impliedly overruled is to be determined by reference to Section
4 of the Hindu Succession Act, 1956."

15. The Division Bench in the said case observed:

"5. The language of Section 4(1)(b) shows that any law in force immediately before
the commencement of the Act shall cease to apply to Hindus if it is inconsistent with
the provisions of the Act. The provisions of the Delhi Land Reforms Act are
inconsistent with thélindu Succession Act as has already been stated before. Thus, if
there was no subection (2) this question could have had to be decided against the
plaintiff. However, subsection (2) states that the Act will not affect the provisions of
any law which $ in force if it provides for the prevention of fragmentation of
agricultural holdings or for the fixation of ceilings or for the devolution of tenancy
rights in respect of such holdings. The question of succession, therefore, depends
wholly on whether theDelhi Land Reforms Act is a law which prevents the
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fragmentation of agricultural holdings or fixes ceilings on agricultural holdings or
provides for the devolution of tenancy rights in respect of such holdings."

(emphasis supplied)

16. The Division Benclin the case of Ram Mehar (supra) contended that the DLR Act is a
law which prevents the fragmentation of agricultural holdings, etc. and held that:

"19. In view of the conclusion that the Delhi Land Reforms Act provides for the
prevention of the fragmerttan of agricultural holdings and also, at thaterial time

fixed ceilings on agricultural holdings and also dealt with the devolution of tenancy
rights on such holdings, it must be held that this law is saved by section 4(2) of the
Hindu Succession Actna is not repealed by the provisions of the Hindu Succession
Act. This would mean that the rule of succession governing Bhumidars is to be found
in section 50 of the Delhi Land Reforms Act and not in the Hindu Succession Act,
1956."

(emphasis supplied)

17.The learned counsel for the petitioners, laying emphasis on the-atest@®ned decision,
submitted that it was only because of Section 4(2) of the HSA that the rule of succession with
regard to agricultural land was to be as per Section 50 of the DLRn#&ichot in accordance

with the HSA. Hence, with the omission of Section 4(2) of the HSA by virtue of the
Amendment Act, the rule specified in Section 50 of the DLR Act is no longer saved and has,
in fact, been repealed with effect from 09.09.2005, ite,date the Amendment Act came

into force.

18. For persuasive values, the learned counsel for the petitioners relied on a decision of a
learned single Judge of this court in the casBrof. Mukesh & Ors:. Bharat Singh & Ors.
2008 (149) DLT 114. In that case, it was held that:

"7. Due to Suksection (2) to Section 4 of the Hindu Succession Act, 1956 the rule of
succession stipulated under the Hindu Succession Act, 1956 was subject to any law
for the time being in force relating to agricultural holdings. Thus, if succession to an
agricultural holding was stipulated in any local law applicable to an agricultural
holding, provisions thereof would apply relating to devolution of interest in a holding.
The efect of deletion of Sulsection (2) to Section 4 of the Hindu Succession Act,
1956 due to the promulgation of thkindu Succession (Amendment) Act, 2005 is
that with effect from the date when the Amending Act was promulgated succession
would be as per thdindu Succession Act, 1956.

8. Prima facie the Amending Act of 2005 cannot be read retrospectively as the
Amending Act has not been given a retrospective operation. Meaning thereby,
successions which had taken place prior to the promulgation of the Araehéict

of 2005 cannot be disturbed.

9. Section 3 of the Amending Act has substituted the existing Section 6 of the Hindu
Succession Act. One gets a clue of the legislative intent when one looks-at Sub
Section (3) of Section 6, as amended. It stipuldiaswhere a Hindu dies after the
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commencement of the Hindu Succession (Amendment) Act, 2005 his interest in the
property of a joint family governed by Mitakshara Law shall devolve by testamentary
or intestate succession and not by survivorship. A daughtgven a share equal to

that of a son.

10. In respect of the goarcenery property the right of a daughter to receive a share
equal to that of a son applies only if the death of male Hindu is after commencement
of the Amendment Act, 2005."

(emphasis supied)

19. In the abovenentioned case, the owner of the agricultural land holdings had expired on
10.06.1993 and thus it was on that date that succession to his property opened. As per the law
then applicable, succession was in favour of the sons. Siadentendment Act could not be

read retrospectively, the appeal in the caddufeshv. Bharat Singfsupra) was dismissed.

20. The learned counsel for the petitioners pointed out that the facts of thet mase are
different from that of Ram Mehar (supra) davidkeshv. Bharat Singfsupra) inasmuch as the
owner of the disputedgricultural land in the present case, Late Shri Inder Singh, died on
15.12.2004.e. after the Amendment Act had already come into force and after Section 4(2)
had been omitted from the HSA. Thus, the protection to Section 50 of the DLR Act given by
Section 4(2) of the HSA as applicable in the case of Ram Mehar (supra) did nangxist
longer. Also, since, in the present case, the owner of the disputed agricultural land died in the
year 2006, the amended provisions of the HSA would apply, which, in the dslsgesghv.

Bharat Singlsupra) were not applicable as the succession had opened on 10.06.1993, prior to
the said amendment.

21. The third decision referred to by the learned counsel for the petitioners was that of the
present Bench itself in the caseSyht. Har Naraini Devi and Another Union of India and
Others (W.P. (C2887/2008) decided on 11.09.2009. In that case, this court had agreed with
the contentions of the respondents that since the DLR Act had been placed imtthe N
Schedule of the Constitution of India in 1964, it was covered by the immunity provided in
Article 31B, and was thus beyond the pale of challenge on the ground of violation of any of
the rights conferred in part Il of the Constitution.

22. The learnedounsel for the petitioners argued that Article 31B provided immunity to Acts
placed in the Ninth Schedule of the Constitution but such immunity was subject to the power
of any competent legislature to repeal or amend its provisions. While setting out the
provisions of Article 31B earlier in this judgment, we had emphasized the words "subject to
thepower of any competent legislature to repeal or amend it". Referring to those words, it
was contended by the learned counsel for the petitioners that Patlibeneg a competent
Legislature had amended the HSA in 2005 and had thus omitted Section 4(2) of the Act. It
was this very section that was saving Section 50 of the DLR Act and its deletion with effect
from 09.09.2005 signified an implied repeal of Sect@nof the DLR Act (a State law) and
inasmuch as it became repugnant to the provisions of Sections 6, 8 and 9 of the HSA (a Union
law), the same was liable to be quashed.
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23. Apart from this, the learned counsel for the petitioners submitted that theoffabts

present case differed from that of Smt. Har Naraini Devi's case (supra) inasmuch as in that
case the owner of the disputed property died on 06.06.1997, that is, prior to the coming into
force of the Amendment Act in 2005, and, thus, before Sedtf@n of the HSA had been
omitted. In the present case, succession opened on 15.12.2006, after Section 4(2) of HSA had
been omitted with effect from 09.09.2005. Also, in the case of Smt. Har Naraini Devi (supra),
the only challenge against Section 50 of IHéR Act was on the ground that it was violative

of the fundamental rights as given in the Constitution of India however in the present case the
challenge is also on the ground of it being repealed by a subsequent statute.

24. In response to the above argnts, the learned counsel for the respondent Nos. 3 to 5
also relied strongly on the decisions of Ram Mdbkapra) and Smt. Har Naraini Devi
(supra). It was contended by the learned counsel for the said respondents that this court in the
case of Smt. HalNaraini Devi (supra) clearly held that "Section 50 (a) of the said Act cannot

be challenged because of Article 31B of the Constitution and because it had been placed in
the Ninth Schedule to the Constitution in 1964, that is, prior to 24.04.1973".

25. It was submitted that the DLR act is a special enactment enacted especially to deal with
agricultural land and for the prevention of fragmentation of agricultural holdings, for the
fixation of ceilings and for the devolution of tenancy rights in respect @f boldings and
would, therefore, prevail despite the Amendment Act omitting Section 4(2) of the HSA. It
was further submitted that the removal of Section 4(2) of the HSA did not imply a repeal of
Section 50 of the DLR Act and the immunity provided by @eti31B to Acts placed in the
Ninth Schedule of the Constitution would continue.

26. Another contention of the learned counsel for the said respondents was that in the Seventh
Schedule of the Constitution of India which prescribes the three lists of subfewhich the
Union, State or both legislatures can make laws respectively, Entry 5 of List Ill, which is the

Concurrent | ist,ZandclEmdesy /A&s uicnccelsusdieosn Atr ansf e

agricultural land. On the other hand, List Il, whicki t he St ate ListZz at
including every form of land whether agricultural or not. Thus it was submitted by the learned
counsel for th@espondents that this clearly shows the intention of the legislature to allow
only the State to enact laws regarding agricultural land.

27. Findly, the learned counsel for the said respondents also relied on extracts of the decision
in the case of Ram Mehar (supra) to support the argument that the DLR Act is a special
enactment dealing with agricultural land and thus the rule of successiort seSewation 50

of the DLR Act has to be considered as the rule of succession to tenancy rights. Thus,
according to the said learned counsel, this provision is saved from repeal by the HSA.

28. It is in the light of these arguments, that the questionsipoggaragraph 10 above need
to be answered. We may straightaway say that the answers to the questions are that the rule of
succession contained in Section 50 of the DLR Act has been repealed by virtue of the

Ent |
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omission of Section 4(2) of HSA in 2005 andttles a result, the rule of succession would be

the one prescribed under the HSA (as amended). Consequently, the petitioners, being female,
have the right to succeed to the disputed agricultural land inasmuch as succession opened out,
in this case, on 15212006 on the death of Late Inder Singh.

29. Section 4(2) as it existed prior to its omission in 2005 declared that nothing contained in
the HSA would be deemed to affect the provisions of any law for the time being in force
providing for the prevention dragmentation of agricultural holdings or for the fixation of
ceilings or for the devolution of tenancy rights in respect of such holdings. This Cabs, in
case of Ram Mehar (supra) found that the DLR Act was such a law and because of Section
4(2), therule of succession laid down in the DLR Act would be unaffected by the provisions
or rule of succession prescribed under HSA. It was only because of Section 4(2) that this
Court, in Ram Mehar (supra) decided that the applicable rule of succession woadd be
provided under the DLR Act. Had Section 4(2) not been there, Ram Mehar (supra) would
have been decided differently and the rule of succession given in the HSA would have been
applicable.

30. It is necessary to examine Section 4 of HSA which stipulhteghe HSA is to have an
overriding effect. Subsection (1) specifically provides as under:

"4. Overriding effect of Act.- (1) Save as otherwise expressly provided in this Act,

(a) any text, rule or interpretation of Hindu law or any custom oraugagart of that
law in force immediately before the commencement of this Act shall cease to have
effect with respect to any matter for which provision is made in this Act;

(b) any other law in force immediately before the commencement of this Act shall
cease to apply to Hindus in so far as it is inconsistent with any of the provisions
contained in this Act.”

31. By virtue of clause (a) of sidection (1) of section 4 of the HSA, any text, rule or
interpretation of Hindu Law or any custom or usage asgbdhiat law in force ceased to have
effect upon the commencement of the HSA in respect of any matter for which provision was
made in the HSA. In other words, in respect of matters provided in the HSA, Hindu law
including any custom or usage as part of fhat stood abrogated. Similarly, birtue of

clause (b) of Section 4(1) of the HSA, any other law in force immediately before the
commencement of the HSA, ceased to apply to Hindus in so far as it was inconsistent with
any of the provisions of the HSA. &Haws in force, of course, included statute law such as
the DLR Act. Thus, by virtue of Section 4(1)(b), Section 50 of the DLR Act would cease to
operate and apply to Hindus to the extent it was inconsistent with the HSA. In Ram Mehar
(supra), this Courheld that the said provisions of the DLR Act were inconsistent with the
HSA. Thus, if no reference was made to-sebtion (2) of Section 4 as it then existed, the
HSA had virtually abrogated the provisions of Section 50 of the DLR Act in its application t
Hindus to the extent of the inconsistency between the rule of succession prescribed in the
HSA and the rule of succession stipulated in the said Section 50 of the DLR Act.
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32. It is only because of stdection (2) of Section 4 of the HSA that the operatand
effectiveness of the provisions of the DLR Act was saved inasmuch as it was declared that
nothing in the HSA shall be deemed to affect the provisions of any law for the time being in
force providing for (1) the prevention of fragmentation of agtical holdings or (2) for the
fixation of ceiling or (3) for the devolutions of tenancy rights in respect of such holdings.
Since the DLR Act was held to be such a law, its provisions, which included Section 50, were
unaffected by the enactment of the HSA.is apparent that while there was a general
abrogation / repeal of laws personal, customary and statuteryo the extent they were
inconsistent witlthe provisions of the HSA, the provisions of certain laws like the DLR Act
were specifically saved @xcluded from the general abrogation / repeal.

33. Now, the omission of stdection (2) of Section 4 of the HSA by virtue of the
Amendment Act of 2005 has removed the specific exclusion of the DLR Act from the
overriding effect of the HSA which hitherexisted because of the said sdztion (2). The

result is obvious. The protection or shield from obliteration whichssation (2) provided
having been removed, the provisions of the HSA would have overriding effect even in respect
of the provisions oftte DLR Act. It is, in fact, not so much a case of implied repeal but one
where the protection from repeal / abrogation which hitherto existed has now been removed.
The omission of suBection (2) of Section 4, by virtue of the amendment of 2005 is very
much a conscious act of Parliament. The intention is clear. Parliament did not want this
protection given to the DLR Act and other similar laws to continue. The result is that the DLR
Act gets relegated to a position of subservience to the HSA to the ekianbwsistency in

the provisions of the two acts.

34. We shall now deal with the contention of the learned counsel for the respondent Nos. 3 to
5 that in view of the decision of this Court in Smt Har Naraini Devi (supra), Section 50 of
DLR Act cannot behte subject matter of challenge because of Article 31B of the Constitution
and because the DLR Act had been placed in the Ninth Schedule to the Constitution in 1964.
It is true that in Smt Har Naraini Devi (supra), we had concluded that Section 50(a) of the
DLR Act could not be challenged becauseéidfcle 31B but, we must not forget that in that
case, the challenge was on the ground of alleged violation of Articles 14, 15 and 21 of the
Constitution. Here, the challenge is also based on an amendmenstidtthe. We have seen

that the immunity granted under Article 31B is subject to the power of any competent
legislature to repeal or amend the protected Act (in this case the DLR Act). The HSA and the
Amendment Act of 2005 have been enacted by Parliamahttteare is no challenge to
ParliamenZs competency. We have already indicated as to how the effect of omission of sub
section (2) of Section 4 of the HSA is to abrogate the provisions of the DLR Act to the extent
of inconsistency with the provisions of thiSA. Clearly, the immunity under Article 31B is

not a blanket immunity and is subject to the power of any competent legislature to repeal or
amend the protected Act. This is exactly what Parliament has done. Thus, the argument raised
on behalf of the Regmdent Nos. 3 to 5 is clearly untenable.
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35. For the aforesaid reasons, we hold that the provisions of the HSA would, after the
amendment of 2005, have ovéding effect over the provisions of Section 50 of the DLR Act
and the latter provisions would hate yield to the provisions of the HSA, in case of any
inconsistency. The rule of succession provided in the HSA would apply as opposed to the rule
prescribed under the DLR Act. The petitioners are, therefore, entitled to succeed to the
disputed agricultal land in terms of the HSA. The respondent Nos. 1 & 2 are directed to
mutate the disputed agricultural latd the extent of Late Shri Inder Sirghshare, in favour

of the petitioners and respondent Nos. 3, 4 and 5 as per the HSA.

36. The writ petitionis allowed to the aforesaid extent. The parties are left to bear their
respective costs.

* k k k *k
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Archna vs Dy. Director Of Consolidation
High Court of Allahabad on 27 March, 2015

Hon'ble Ram Surat Ram (Maurya),J. - 1. Heard Sri Gyan Shankar Ojha, fbe petitioner
and Sri Ganga Prasad Yadav, Additional Chief Standing Counsel, for respehdergsand
Sri Nitya Prakash Tiwari, for respondentand Sri Ashok Mehta, Senior Advocate,
Additional Solicitor General of India, assisted by Sri Harish Kumata¥aStanding Counsel
for Union of India, for respondest

2. The writ petition has been filed against the orders of Consolidation Officer dated
01.04.2013, Settlement Officer Consolation dated 14.03.2014 and Deputy Director of
Consolidation dated 09.@014, passed in title proceeding under U.P. Consolidation of
Holdings Act, 1953 (hereinafter referred to as the Act) and for direction to the consolidation
authorities to effect the partition of the share of the petitioner in the land in dispute as well as
declaring the sale deed dated 14.11.2005, executed by Uttam Singh (resgdriddavour

of Veer Singh (respondef, as void.

3. The dispute relates to basic consolidation year khatas 51, 100, 132, 175 and 300 of village
Tarauli and khata 192 of vidbe Nawabpura, pargana Hasanpur, district Amroha. These
khatas consisted plots 2 (area 0.413 hectare), 24 (area 0.312 hectare), 73 (area 0.304 hectare),
77 (area 0.372 hectare), 82 (area 0.304 hectare), 130 (area 0.146 hectare), 168 (area 1.181
hectare), 22 (area 0.125 hectare), 217 (area 0.032 hectare), 229 (area 0.024 hectare), 319
(area 1.206 hectare), 334 (area 0.263 hectare), 421 (area 1.157 hectare) and 425 (area 1.154
hectare) (total 14 plots area 6.993 hectare). In basic consolidation recordspingieer

Singh (respondesit) was recorded over the land in dispute, along with othahacers. The
petitioner did not dispute shares of othetsbarers, during consolidation operation.

4. Archna (the petitioner) filed an objection under Section @f(#)e Act, on 08.12.2008, for
deleting the name of Veer Singh from the land in dispute and recording her name along with
Uttam Singh, Bhanu Pratap Singh and Shashi Bhushan Singh (respehteris claiming

herself to be a eparcener of 1/4 share ingHand in dispute. The petitioner stated that the
land in dispute was ancestral property, coming from the time of her grand father, Hardeo
Singh. After the death of Hardeo Singh, it was inherited by his sons, Khajan Singh and Uttam
Singh and their sons, whormed Joint Hindu Family governed by Mitakshara Hindu Law, of
which Uttam Singh was 'Karta', who acted as such up to Hi88u Succession Actl956

was amended biindu Succession (Amendment) AQ005, w.e.f. 20.12.2004. By virtue of
Section 60of Hindu Succession Act, 1956 (as amended), the petitioner has beceme co
parcener along with her father abbthers (respondentsto 6). Under the law, Joint Hindu
Family Property is a trust for the benefits of the members, living and to be born. However,
Khajan Singh and Uttam Singh executed sale deeds dated 14.11.2005 in favour of Veer Singh
and on its basi name of Veer Singh was mutated in the revenue record by order dated
19.12.2005. Uttam Singh had no right to execute the sale deed dated 14.11.2005 and it is
void. Name of Veer Singh was recorded over the land in dispute on the basis of a void sale
deed a such it was liable to be deleted. The case was contested by Veer Singh, who has stated
that Khajan Singh and Uttam Singh were "bhumidhar with transferable right" of land in
dispute, who executed sale deeds dated 14.11.2005 in favour of Veer Singheasicuadhon
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its basis names of Veer Singh and others were mutated in the revenue record by order dated
19.12.2005. The land in dispute was agricultural land and the provisions of Uttar Pradesh
Zamindari Abolition and Land Reforms Act, 1950 (hereinafterrreteto adJ.P. ActNo. 1

of 1951) are applicable over it. The provisions Hirdu Succession Actl956 are not
applicable to it. During life time of Wim Singh, the petitioner has no right in the land in
dispute and her objection was not maintainable.

5. The Consolidation Officer heard the preliminary objection, raised by respefndent
regarding maintainability of the objection of the petitioner, whierdfearing the parties, by
order dated 01.04.2013 held that the provisions of Civil Procedure Code, 1908 were not
applicable to the proceeding under the Act. Except the land for which declaration under
Section 143of U.P. Act No. 1 of 1951 has been made, provisiondinflu Succession Act

1956 will not apply to the agricultural land. Uttam Singh, father of the petitioner was still
alive as such no question of inheritance of his bhumidhari holding arose. Otherwise also, the
petitioner, being a married daughter was not an heir uddetion 171of U.P. Act No. 1 of

1951, as Uttam Singh was having two sons. The objection of the petitioner was not
maintainable. On these findings, objection of the petitioner was dismissed and land in dispute
was divided amongst the recorded tenure holders. The petitioner filed an appeal (registered as
Appeal No. 20/312) from the aforesaid order. Settlement Officer Consolidation, by order
dated 14.03.2014 affirmed the findings of Consolidation Officer and disohithe appeal.

The petitioner filed a revision (registered as Revision No. 544) against the aforesaid orders.
Deputy Director of Consolidation, by order dated 09.06.2014 dismissed the revision. Hence
this writ petition has been filed.

6. The counsel fothe petitioner submitted that the land in dispute was ancestral property,
coming from the time of her grand father Hardeo Singh. After death of Hardeo Singh, it was
inherited by his sons Khajan Singh and Uttam Singh, who along with their sons, formed a
Joint Hindu Family governed by Mitakshara Hindu Law. Uttam Singh acted as 'Karta' of Joint
Hindu Family up to 1989indu Succession Actl956 was amended tyindu Succession
(Amendment) Act2005, w.e.f. 20.12.2004. By virtue &ction 6of Hindu Succession Act,

1956 (as amended), the petitioner has become-gamener along with her father and
brothers (espondentg to 6), before execution of the sale deed dated 14.11.ZR05.
Amending Act 2005,Section 4(2) was deleted anBlection §1) (c) created same liability on

the daughter as of the son w.e.f. 20.12.2004, as such, the provistdimslofSuccession Act

1956 will apply to agricultural land alstSuccession" is a subject falling in Enrfyof List
[II-Concurrent List of Seventh Schedule of the Constitution. Parliament as well as State
Legislature both derive their power to make law relating to "succession" from Bnafy
List-1ll -Concurrent Lst of Seventh Schedule of the Constitution. Parliament has power to
make law undeArticle 246 (2)in respect of subjects mentioned in LigtConcurrent List.

In case of inconsistency between law mayeState Legislature i.&Section 171of U.P. Act

No. 1 of 1951 and law made by Parliamentiimdu Succession Actl956 (as amended), the
provisions ofHindu Succession Actl956 (as amended) will prevail undsticle 254.Union

of India participated in World Conference on Human Rights in Vienna, @62%93, and
made a declaration to eradicate all form of discrimination against women up to the year 2000.
In pursuance of above declaration, Law Commission of India made a detailed survey for


https://indiankanoon.org/doc/1490821/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/1490821/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/1490821/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/1291956/
https://indiankanoon.org/doc/1291956/
https://indiankanoon.org/doc/1291956/
https://indiankanoon.org/doc/1883337/
https://indiankanoon.org/doc/1596533/
https://indiankanoon.org/doc/1596533/
https://indiankanoon.org/doc/1596533/
https://indiankanoon.org/doc/615438/
https://indiankanoon.org/doc/1883337/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/1817786/
https://indiankanoon.org/doc/1490821/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/685111/
https://indiankanoon.org/doc/1930681/

14¢

awarding property right to women and reform under Hindu Lawriry survey, it was
noticed that 70% of total population of women in the country were actively involved in
agricultural work, as against it, involvement of men was found 40% of total population. On
the basis of aforesaid survey, Law Commission recommetalettleteSection 4(2) of

Hindu Succession Actil956, so that the provisions ldindu Succession Ac956 will apply

to agricultural land also as actual contribution of the women in cultivation of agricultural land
was found more than the men, as such it was thought proper to give equal right of inheritance
to women in agricultural land also. In any cadendu Succession (Amendment) A@005

was enacted to fulfill the declaration made before United Nations Organization as well as
Article 51 (c)as suchit will have overriding effect undeArticle 253 of the Constitution,

which enables the Parliament to make law in respect to subjects -df-Bistte List.Section

171 of U.P. Act No. 1 of 1951 makes a gender discrimination between descendants of a
tenure holder, in respect of inheritance and is void uAd&le 13 as it abridges the right of
equalityof daughter in respect of inheritance in agricultural land and contravenes Articles 14
and 15 of Constitution of India. Under the law, Joint Hindu Family Property is a trust for the
benefits of the members, living and to be born. Uttam Singh had no sigixetute the sale

deed dated 14.11.2005 in favour of Veer Singh of Joint Hindu Family property as such it is
void. Name of Veer Singh was recorded over the land in dispute, on the basis of void sale
deed dated 14.11.2005, and was liable to be deletedoéilimner was a cparcener of the
disputed land as such her objection was maintainable under the Act. Orders of consolidation
authorities are illegal and liable to be set aside. He also relied upon various case laws, which
will be quoted at the relevaptace.

7. | have considered the arguments of the counsel for the parties and examined the record.
Admittedly, the land in dispute was agricultural holdings of the category "bhumidhar with
transferable right" on 20.12.2004 i.e. date of enforcemeHirafu Succession (Amendment)

Act, 2005, undeEection Bwhereof, the petitioner is deriving her right in it. The consolidation
authorities have held that provisionsHiidu Succession Acfl956 (as amended in 2005) are

not applicable to the agricultural hahgjs as such the petitioner has no right over the land in
dispute during life time of her father and her objection was not maintainable. The question
arises as to whethé&r.P. ActNo. 1 of 1951 oHindu Succession Actl956 (as amended in

2005) is to be applied for deciding right of the petitioner? In the light of the arguments of the
parties, following questions arise for determination:

(DAuthority of Sate Legislature and the Parliament to make law in respect of rights in or over
land and land tenure.

(ils there overlapping between subjects mentioned in Ek8rpf Listll-State List and
Entry-5 of Listlll -Concurrent List ? In case of overlappindiigh law will prevail?

(iilWhether Hindu Succession (Amendment) Act, 2005 was enacted Antitde 253 of the
Constitution and has an overriding effect?

Pointl-Authority of State Legislature and thar®ament to make law in respect of right in or
over the land and land tenure.

8. Part Xl, Chaptel of the Constitution deals with legislative relationsDistribution of
Legislative Powers. ByArticle 245 the territorial operation of legislative power of the
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Parliament and the State Legislatures is delimited, Anidle 246 distributes legislative
power subjectvise between the Parliament and the Stagslatures. Articles 247, 249, 250,
252 and 253 enact some of the exceptions to the rule containkdidle 246. Relevant
articles are quoted below:

246. Subjecmatter of laws made by Parliament aby the Legislatures of Stategl)
Notwithstanding anything in clauses (2) and (3), Parliament has exclusive power to make
laws with respect to any of the matters enumerated in List | in the Seventh Schedule (in this
Constitution referred to as the "Uniarst").

(2) Notwithstanding anything in clause (3), Parliament, and, subject to clause (1), the
Legislature of any State also, have power to make laws with respect to any of the matters
enumerated in List Il in the Seventh Schedule (in this Constitutederred to as the
"Concurrent List").

(3) Subject to clauses (1) and (2), the Legislature of any State has exclusive power to make
laws for such State or any part thereof with respect to any of the matters enumerated in List Il
in the Seventh Schedulie ¢his Constitution referred to as the "State List").

(4) Parliament has power to make laws with respect to any matter for any part of the territory
of India not included in a State notwithstanding that such matter is a matter enumerated in the
State Lis.

254. Inconsistency between laws made by Parliament and laws made by the Legislatures of
States-

() If any provision of a law made by the Legislature of a State is repugnant to any provision
of a law made by Parliament which Parliament is competeahact, or to any provision of

an existing law with respect to one of the matters enumerated in the Concurrent List, then,
subject to the provisions of clause (2), the law made by Parliament, whether passed before or
after the law made by the Legislatwksuch State, or, as the case may be, the existing law,
shall prevail and the law made by the Legislature of the State shall, to the extent of the
repugnancy, be void.

(2) Where a law made by the Legislature of a State with respect to one of the matters
enumerated in the Concurrent List contains any provision repugnant to the provisions of an
earlier law made by Parliament or an existing law with respect to that matter, then, the law so
made by the Legislature of such State shall, if it has been redentbe consideration of the
President and has received his assent, prevail in that State:

Provided that nothing in this clause shall prevent Parliament from enacting at any time any
law with respect to the same matter including a law adding to, amendirying or repealing
the law so made by the Legislature of the State.

9. Before coming into force of Constitution of India, field of legislation of Federal
Government and State Government were governed by the provisions of Government of India
Act, 1935. Seventh Schedule, Liit-Provincial Legislative List contained subjects for
Provincial Legislature and Lidtl-Concurrent Legislative List contained subjects for both
Federal and Provincial Legislature. Relevant entries are quoted below:

Seventh Schede- List Il -- Provincial Legislative List
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21. Land, that is to say, rights in or over land, land tenures, including the relation of landlord
and tenant, and the collection of rents; transfer, alienation and devolution of agricultural land,;
land improvermant and agricultural loans; colonization; Court of Wards; encumbered and
attached estates; treasure trove.

Seventh ScheduleList Il -- Concurrent Legislative List
7. Wills, intestacy and succession, save as regards agricultural land.

10. These entrie have been slightly modified in the Constitution. Relevant entries of
Constitution of India are quoted below:

Seventh Scheduldist Il -- State List

18. Land, that is to say, rights in or over land, land tenures including the relation of landlord
and tenant, and the collection of rents; transfer and alienation of agricultural land; land
improvement and agricultural loans; colonization.

Seventh Scheduléist Il -- Concurrent List

5. Marriage and divorce; infants and minors; adoption; wills, intesiad succession; joint
family and partition; all matters in respect of which parties in judicial proceedings were
immediately before the commencement of this Constitution subject to their personal law.

11. Entry7 of List lll --Concurrent Legislative Lisof Government of India Act, 1935 used
phrase "save as regards agricultural land", from which, it is clear that rights in or over land,
and land tenures was within exclusive domain of State Legislature under Government of India
Act, 1935. In ConstitutionEntry-5 of List Il --Concurrent List, uses phrase "all matters in
respect of which parties in judicial proceedings were immediately before the commencement
of this Constitution subject to their personal law". From which, it has been again clarified that
rights in or over land, and land tenures was within exclusive domain of State Legislature
under Entryl8 of Listll-State List. Thus State Legislature alone has jurisdiction to make law
in respect of rights in or over land, and land tenures, under whighActNo. 1 of 1951 was
enacted. The words "right in" is a comprehensive phrase and includes right of inheritance and
devolution of interest.

12. Supreme Court iBtate of W.B. v. Kesoram Industries LtéIR 2005 SC 1646 has held

that the legislative field between Parliament and the legislature of any State is divided by
Article 246 of the ConstitutionParliament has exclusive power to make laws with respect to
any of the matters enumerated in List | in the Seventh Schedule, called the "Union List".
Subject to the said power of Parliament, the legislature of any State has power to make laws
with respecto any of the matters enumerated in List lll, called the "Concurrent List". Subject
to the abovesaid two, the legislature of any State has exclusive power to make laws with
respect to any of the matters enumerated in List Il, called the "State List". Ariade 248

the exclusive power of Parliament to make laws extends to any matter not enumerated in the
Concurrent List or State List. This is, what is called the residuary power, vested in Parliament.
The principles summarised, as are relevant for this case, are quoted below:

(1)The various entries in the three lists are not "powers" of legislation but "fields" of
legislation. The Constitution effects a complete separation of the taxing power of tire Uni
and of the States undarticle 246.


https://indiankanoon.org/doc/1490821/
https://indiankanoon.org/doc/879535/
https://indiankanoon.org/doc/77052/
https://indiankanoon.org/doc/1270258/
https://indiankanoon.org/doc/77052/

14¢

(2) In spite of the fields of legislation having been demarcated, the question of repugnancy
between law made by Parliament and a law made by the State Legislajuezise only in

cases when both the legislation occupy the same field with respect to one of the matters
enumerated in the Concurrent List and a direct conflict is seen. If there is a repugnancy due to
overlapping found between List Il on the one hand kst | and List Ill on the other, the

State law will be ultra vires and shall have to give way to the Union law.

(3) The entries in the lists being merely topics or fields of legislation, they must receive a
liberal construction inspired by a broad anehgrous spirit and not in a narrow pedantic
sense. The words and expressions employed in drafting the entries must be given the widest
possible interpretation. The allocation of the subjects to the lists is not by way of scientific or
logical definition bt by way of a mere simplex enumeratio of broad categories. A power to
legislate as to the principal matter specifically mentioned in the entry shall also include within
its expanse the legislations touching incidental and ancillary matters.

(4) Where thelegislative competence of the legislature of any State is questioned on the
ground that it encroaches upon the legislative competence of Parliament to enact a law, the
guestion one has to ask is whether the legislation relates to any of the entries an Llistf

it does, no further question need be asked and Parliament's legislative competence must be
upheld. Where there are three lists containing a large number of entries, there is bound to be
some overlapping among them. In such a situation theideof pith and substance has to be
applied to determine as to which entry does a given piece of legislation relate. Once it is so
determined, any incidental trenching on the field reserved to the other legislature is of no
consequence. The court hasldok at the substance of the matter. The doctrine of pith and
substance is sometimes expressed in terms of ascertaining the true character of legislation.
The name given by the legislature to the legislation is immaterial. Regard must be had to the
enactmat as a whole, to its main objects and to the scope and effect of its provisions.
Incidental and superficial encroachments are to be disregarded.

(5) The doctrine of occupied field applies only when there is a clash between the Union and
the State Lists ithin an area common to both. There the doctrine of pith and substance is to
be applied and if the impugned legislation substantially falls within the power expressly
conferred upon the legislature which enacted it, an incidental encroaching in the field
assigned to another legislature is to be ignored. While reading the three lists, List | has
priority over Lists Ill and Il and List lll has priority over List Il. However, still, the
predominance of the Union List would not prevent the State Legislaturedealing with

any matter within List Il though it may incidentally affect any item in List I.

13. In view of the aforesaid principles the words "right in or over the land and land tenure"
have to be given widegtossible interpretation and include "rigbf inheritance" also.
Arguments of the counsel for the petitioner that the word "succession", undeibEfthyist

Il Concurrent List covers subject inheritance of "rights in or over land and land tenure" also,
is not liable to be accepted. En®yof List 1l -- Concurrent List, uses phrase "all matters in
respect of which parties in judicial proceedings were immediately before the commencement
of this Constitution subject to their personal law". Thus applicability of personal law of
succession is liited in respect of which judicial proceeding were pending immediately
before the commencement of this Constitution. There is nothing on record to show that right
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of the parties over the land in dispute was subject to personal law or any judicial proceeding
was pending on 26.01.1950, in respect of it. It covers the mattSedfon 14of Hindu
Succession Act, 1956 as held by Punjab and Haryana High Court in Amar Singh Vs. Baldev
Singh, AIR, 1960 P&H 686 (B.) that Section 14of Hindu Succession Act, 1956, which
enlarged the widow's interest in agricultural land is within the domain of -BrofyList Il -
Concurrent List. Contrary view taken by OrrisagHiCourt in Laxmi Devi Vs. Surendra
Kumar Panda, AIR, 1957 Orrisa 1 (D.B.) and Karnataka High Court in Basavant Gondi Vs.
Smt. Channabasawwa, AIR, 1971 Kant. 151 (D.B.) is not liable to be accepted.

14. The object of enactment &f.P. ActNo. 1 of 1951 as declared by its long title is to
provide for abolition of Zamindari system involving intermediaries between the tiller of the
soil and the State, for acquisition of their rights, title and interest améform the law
relating to land tenure consequent upon such abolition and acquisition. In order to secure the
purpose of land reform, various provisions have been made to ensure that soil must go to the
actual tiller.Section 9andSection 123 onfer absolute right to the actual occupier of the land

of abadi etc. while tenurial right of (i) bhumidhar with transferable right, (ii) bhumidhar with
norttranskrable right (iii) asami and (iv) government lessee have been conferred under other
provisions. The object that soil must go to the actual tiller has been applied in cases of
inheritance and devolution of interest also. Under some contingency widow ggitetaare

given right of inheritance but on their remarriage/ marriage, they are divestedSeutien

1720of the Act. From the time immemorial, society in our country is patriarchal society, where
daugher/ woman has to go to the house of her husband on marriage, where she forms a new
family. Law makers were conscious with the situation of marriage of daughter/woman and
patriarchal system of the society. It was kept in mind while enaSigjon 17JandSection

1720of U.P. Act No. 1 of 1951 that after marriage it would not be practicable for a woman to
cultivate land at two places as such after marriegedrriage, women are divestédP. Act

No. 1 of 1951 is preserved under Ninth Schedule of the Constitution at Serial No. 11 and is
protected undeArticle 31A of the Constitution as such its validity cannot be challenged on
the ground ofArticle 13 of the Constitution. Constitutional validity of this Act has been
upheld time to time by Constitutional Benches of Supreme Court, in State of U.P. Vs. Raja
Brahma Shah, AIR 1967 SC 661 and S.P. Watel Vs. State of U.P., AIR 1973 SC 1293.

15. A Full Bench of this Court in Ram Awalamb Vs. Jata Shankar, AIR 1969 All 526 (FB)
held that [vide para 29] In our opinion the contention of the learned counsel cannot be
accepted for the following reasons:

(a) The scheme of the Act seems to be toarahke law for persons of all castes and creeds
and for that reason there is no mention of Hindu joint family anywhere in the Act except in
Chapter 1ll (Assessment and Compensation) where for purposes of calculation of
compensation only father and his mlfeeal descendants are to be treated as one unit while
the other members of the family are to be treated as separate units.

(b) The notions of Hindu law, or for that matter any personal law, could not be applied to
bhumidhari rights, because:

() these & new rights conferred under the Act, and
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(i) the special provisions of the Act relation to status of a bhumidhar, transfer by him of his
interests in bhumidhar land, and devolution of his interests after; his death are governed by
the provisions of tis special Act.

() It can be safely inferred fro®ection 17%f the Act that where there are more than one
bhumidhar in any holding all the dshumidhars shall be tenants in common and not joint
tenants That provision of law is applicable to the members of a joint Hindu family having
interest in bhumidhari rights. The interest of each person in bhumidhari land passes according
to the order of succession given$ections 17%o 174 of the Act and not by survivorship.

The principle of survivorship amongst-sedows and cebhumidhars can apply only when
there is failure of heirs as mentionedSactions 1710 174, (see Dulli V.s Imarti Devi, 196G

All LJ (Rev).29).

(d) The notions of Hindu law will not apply to bhumidhari land because both the main
inciderts of a joint family property, to wit(i) devolution by survivorship, and (ii) male issue of

a coparcener acquiring an interest by birth (vide Mulla's Hindu Law 13th Ed. Para 221) are
negatived by the provisions of the Act.

[vide Para-44] Our conclusionsan, therefore, be briefly summarized as follows :

(1) Where members of a joint Hindu Family hold bhumidhari rights in any holding, they hold
the same as tenants in common and not as joint tenants. The notions of Hindu Law cannot be
invoked to determin#at status.

(2) Where in certain class of tenancies, such as permanent tenure holders, the interest of a
tenant was both heritable and transferable in a limited sense and such a tenancy could, prior to
the enforcement of the Act, be described as jomilfaproperty or coparcenary property, the
position changed after Act | of 1951 came into force. Thereafter the interest of each
bhumidhar being heritable only according to the order of succession provided in the Act and
transferable without any restrictiather than mentioned in the Act itself, must be deemed to

be a separate unit.

(3) Each member of a joint Hindu family must be considered to be a separate unit for the
exercise of the right of transfer and also for the purposes of devolution of bhumigiest
of the deceased member.

(4) The right of transfer of each member of the joint Hindu family of his interest in
bhumidhari land is controlled only [§ection 152f the Act and by no other resttimn. The
provisions of Hindu law relating to restriction on transfer of coparcenary land, e.g., existence
of legal necessity, do not apply.

In Parshanti v. Dy. Director of ConsolidatioAIR 1999 SC 1567it has been held that a
Hindu widow, who after the death of her husband remarries another person, cannot lay a
claim to the property of her son through the first marriage in agricultural land in the general
law under theHindu Succession Actl956 as the provisions 8kction 171(bpf the U.P. Act

No. 1 of 1951 ,being a special Act, are applicable.

Pointll-Is there overlapping between subjects mentianeEntry18 of Listll-State List and
Entry-5 of Listlll -Concurrent List ? In case of overlapping, which law will prevail?
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16. As held above, subject "rights in or over land, and land tenures" is mentioned A &Entry

of List-1l-State List which inclués right of inheritance and there is no overlapping of the
subjects between Enty8 of Listll-State List and Entrp of Listlll-Concurrent List. Under
Article 246 (3)of the Constitution, State Legislatualone has jurisdiction to make law in
respect of rights in or over land, and land tenures including right of inheritance. Subject
"succession” mentioned in Entdyof List IlI-Concurrent List has a limited application as
provided undeiSection 14of Hindu Succession Act, 1956. Even if it is treated that subject
"succession" is falling under Entfyof Listlll-Concurrent List, assent of President of India
has been obtained in respectlbP. ActNo. 1 of 1951 as such in case of repugnancy also,
U.P. ActNo. 1 of 1951 will prevail oveHindu SuccessioAct, 1956 undeArticle 254 (2)of

the Constitution. Supreme Court Rajiv Sarin v. State of UttarakhandIR 2011 SC 3081

has held that the assent tietPresident undéhrticle 254(2) of the Constitution is not a
matter of idle formality. The President has, at least, to be apprised of the reason why his
assent is sought if, there is any special reasodding so. If the assent is sought and given in
general terms so as to be effective for all purposes, different considerations may legitimately
arise. But if, as in the instant case, the assent of the President is sought to the law for a
specific purposethe efficacy of the assent would be limited to that purpose and cannot be
extended beyond it."

Pointlll -Whether Hindu Succession (Amendment) Act, 2005 was enacted in exercise of
powers undeArticle 253 of the Constitution and has an overriding effect?

17. The counsel for the petitioner argued that Union of India participated in World
Conference on Human Rights in Vienna, on 25.06.1993, and made a declaration to eradicate
all form of discrimination agast women up to the year 2000. In pursuance of above
declaration, Law Commission of India made a detailed survey for awarding property right to
women and reform under Hindu Law. During survey, it was noticed that 70% of total
population of women in the aotry are actively doing agricultural work, as against it,
involvement of men was found 40% of total population. On the basis of aforesaid survey,
Law Commission recommended to del&ection 4(2) of Hindu Succession Actl956, so

that the provisions oHindu Succession Actl956 will apply to agricultural land also as
actual contribution of the women imldvation of agricultural land was found more than the
men as such it was thought proper to give equal right of inheritance to women for agricultural
land also. In any casélindu Succession (AmendmerAkt, 2005 was enacted to fulfill the
declaration made before United Nations Organization as wélttade 51 (c)as such it will

have overriding effect undérticle 253of the Constitution.

18. The effect ofrticle 253is that if a treaty, agreement or convention with a foreign State
deals with a subject within the competence of the State LegisltttarBarliament alone has,
notwithstandingArticle 246(3, the power to make laws to implement the treaty, agreement or
convention or any decision made at any international conference, association oodyhdém b
terms, the Article deals with legislative power: thereby power is conferred upon the
Parliament which it may not otherwise posséstcle 253 of Constitution is quoted below:

253. Legislation dr giving effect to international agreement®Notwithstanding anything in
the foregoing provisions of this Chapter, Parliament has power to make any law for the whole
or any part of the territory of India for implementing any treaty, agreement or canverith
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any other country or countries or any decision made at any international conference,
association or other body.

19. The question arises as to whetHardu Succession (Amendment) A2005 was eacted

in exercise of powers undArticle 253?In order to appreciate aforesaid arguments, aims and
object as given by Parliament for enactmenitofdu Succession (Amendment) A&005 is
guoted below:

Hindu Succession (Amendment ) Act 2005 [ No. 39 of 2005] [September 5, 280Att
further to amend thélindu Succession Actl956 Be it enacted by Parliament in the Fifty
sixth Year of the Republic of India as follows:

Prefatory NoteStatement of Objects an@easons. The Hindu Succession Actl956 ha
amended and codified the law relating to intestate succession among Hineus:tbrought

about changes in the law of succession among Hindus and gave rights which were till then
unknown in relation tovomen's property. However, it does not interfere with the special
rights of those who are members of Hindus Mitakshara coparcenary except to provide rules
for devolution of the interest of a deceased male in certain cékesAct lays down a
uniform and comprehensive system of inheritance and applied, inter alia to persons governed
by Aliyasantana and Nambudri lawBhe Act applies to every person who aHindu by
religion in any of its forms or developments including a Virashaiva, a Lingayat or a follower
of the Brahmo, Pararthana or Arya Samaj; or to any person who is Buddhist, Jain or Sikh by
religion; or to any other person who is not a Muslim, CiaistParsi or Jew by religion. In

the case of a testamentary disposition, this Act does not apply and the interest of the deceased
is governed by thindian Succession Ac1925.

2. Section 60f the Act deals with devolution of interest of a male Hindu in coparcenary
property and recognizes the rule of devolution by survivorship among the members of the
coparcenary. The retention of the Mitakshara cageary property without including the
females in it means that the females cannot inherit in the ancestral property as their male
counterparts do. The law by excluding the daughter from participating in the coparcenary
ownership not only contributes to hgiscrimination on the ground of gender but also has led

to oppression and negation of her fundamental right of equality guaranteed by the
Constitution. Having regard to the need to render social justice to women, the State of Andhra
Pradesh, Tamil Nadu, Kaataka and Maharashtra have made necessary changes in the law
giving equal right to daughters in Hindu Mitakshara coparcenay property. The Kerala
Legislature has enacted the Kerala Joint Hindu Family System ( Abolition) Act . 1975.

3. It is proposed toemove the discrimination as contained Section 6of the Hindu
Succession Act, 1956 by giving equal rights to daughters in the Hindu Mitakshara
coparcenary property as the sons h&eaxction 23of the Act disentitles a female heir to ask
for partition in respect of a dwelling house wholly occupied by a joint family until the male
heirs choose to divide their respective shares therein. It is also proposedit the said
section so as to remove the disability on female heirs contained in that section.

4.The above proposals are based on the recommendations of the Law Commission of India as
contained in its 174th Report on "Property Rights of Women: Pegp&eform under the
Hindu Law".
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5.The Bill seeks to achieve the above objects.

20. Thus aim and object, as given by Parliament for enactmexmending Act 2005, was

to remove the discrimination asrtained inSection 6of the Hindu Succession Act, 1956 by
giving equal rights to daughters in the Hindu Mitakshara coparcenary property as the sons
have. The aim and object as suggested by Law Commissibfth Report for applying the

Act to agricultural land also has not been adopted by Parliament as such it is not possible to
hold that Amending Act 2005 was enacted to applindu Succession Actl956 over
agricultural land also or it was enacted in pursuance of declaration made before United
Nations Organization as well agsticle 51 (c). Thus it is clear thaAmending Act 2005
intended to provide the right to Hindu daughters equal with the son in Mitakshara coparcenary
property. It does not intend to provide such right to the daughvtars#n of other religion

living in the country. There is nothing in the Act 2005 to prove that it was enacted in
pursuance of declaration made before United Nations Organisation. Af\giath 253 of

the Constitution has no application.

21. Supreme Court i@ramophone Co. of India Ltd. v. Birendra Bahadur Pand#y 1984

SC 667, held that there can be no question that nations must march with theigmarnat
community and the municipal law must respect rules of international law even as nations
respect international opinion. The comity of nations requires that rules of international law
may be accommodated in the municipal law even without expressatagiskanction
provided they do not run into conflict with Acts of Parliament. But when they do run into
such conflict, the sovereignty and the integrity of the Republic and the supremacy of the
constituted legislatures in making the laws may not be dglojdo external rules except to

the extent legitimately accepted by the constituted legislatures themselves. The doctrine of
incorporation also recognises the position that the rules of international law are incorporated
into national law and consideredhe part of the national law, unless they are in conflict with

an Act of Parliament. Comity of nations or no, municipal law must prevail in case of conflict.
National courts cannot say yes if Parliament has said no to a principle of international law.
National courts will endorse international law but not if it conflicts with national law.
National courts being organs of the national State and not organs of international law must
perforce apply national law if international law conflicts with it. But thartoare under an
obligation within legitimate limits, to so interpret the municipal statute as to avoid
confrontation with the comity of nations or the well established principles of international
law. But if conflict is inevitable, the latter must yield.

22. The argument of the counsel for the petitioner that by del8&atjon 4(2) of Hindu
Succession A¢tl956, the provisions of this Act have become applicable to agricultural land
also. Hindu Succession Actl956 was enacted to amend and codify the law relating to
intestate succession among Hindsisctions 4and6 are quoted below:

Prior to amendment by Act 39 of 20(ection 4read as:
4. Overridirg effect of Act:--Save as otherwise expressly provided in this-Act,

(a) any text, rule or interpretation of Hindu Law or any custom or usage as part of that law in
force immediately before the commencement of this Act, shall cease to have effect with
respect to any matter for which provision is made in this Act;
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(b) any other law in force immediately before the commencement of this Act shall cease to
apply to Hindus in so far as it is inconsistent with any of the provisions contained in this Act.

(2) For the removal of doubts it is hereby declared that nothing contained in this Act shall be
deemed to affect the provisions of any law for the time being in force providing for the
prevention of fragmentation of agricultural holdings or for the fixatiosedtings or for the
devolution of tenancy rights in respect of such holdings.

After amendment by Act 39 of 200Section Gead as:

6. Devolution of interest in coparcenary prope#(g) On and fromhe commencement of the
Hindu Succession (Amendment) Ac2005, in a Joint Hindu family governed by the
Mitakshara law, the daughter of a coparcener shall,

(a) by birth become a coparcenerinherowgnhit i n t he same manner as t}

23. Thus combined reading of the preamBlection 4andSection 6of the Hindu Succession
Act, 1956 it is clearhat the Act was applied on Joint Hindu Mitakshara property only and not
on agricultural land. As held above, agricultural land is in exclusive domain of State
Legislature and Parliament has no power to enact any law in this reSpetitn 4(2) was

only by way of clarification. On its basis, it cannot be said that after its delétiodu
Succession A¢t1956 suo moto applies to agricultural land. Un8ection 6 (as amended)
daughters are given right under Hindu Mitakshara Coparcenary Property alone.

24. The counsel for the petitioner relied upon the judgment of Supreme Court in Bajaya Vs.
Gopikabai,AIR 1978, S.C. 793, in which relying upon Section 151 of M.P. Land Revenue
Code, 1954, it has been held that under this Section itself personal law has been applied in the
matter of devolution of interest of a deceased tenure holder. Dipo Vs. Wassan/GRgh,

1983 SC 846, in which it has been held that at the time of inheritance of ancestral property, if
a person did not have a son, son's son or son's son's son, it was his absolute property. Madhu
Kishwar Vs. State of Bihar, AIR 1996 SC 1864, custom antotrdml in State of Bihar,
governing the land relating to succession was held to have no effect in vigectodn 4of

Hindu Succession Act, 1956. In this case, there was no issue relating to ovesfieatgpf

Hindu Succession Actl956 on land law of the State or legislative competence for enactment

of land law. As such the case, is distinguishable. Ms. Savita Samvedi Vs. Union of India,
(1996) 2 SCC380, in which it has been held that married daughter can also be given
compassionate appointment. Vishakha Vs. State of Rajsthan, AIR 1997 SC 3011, wherein
validity of law relating to prevention of sexual harassment of women at working place has
been uphel and has been held that working women have fundamental right Articiée 14,

15 and 21 of the Constution. Sheela Devi Vs. Lal Chand, (2006) 8 SCC 581, in which
devolution of ceparcenary property after coming into forceHihdu Succession Actl956

was dealt with. Ganduri Koteshwaramma Chakiri Yan€d011) 9 SCC 788, in which
preliminary decree passed prior fgonending Act 2005 in the suit for partition of €o
parcenary property has been modified according to the Amended Act, 2005. These cases have
no application.

25. The counsel for the petitioner also relied upon the judgments of Delhi High Court in Smt.
Mukesh and otherVs. Sri Bharat Singh, (2008) 149 DLT 114 and Karnataka High Court in
Pushpalatha Vs. S.V. Padma, AIR 2010 Kar 124, in which provisiddirafu Succession
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Act, 1956 (as amended in 2005) has been appfieaicultural land also. For the reasons
given above, | respectfully disagree with the view taken in the above cases. The counsel for
the petitioner submitted that dueSection 4(2) of Hindu Succession Acfl956, this Court in

Jata Shankar Vs. Ram Awalamb, AIR 1969, All 526 (F.B.), Uma Shankar Vs. D.D.C. And
others, AIR 1979, All 407 (D.B.), Writ Petition No. 4226 of 1967, Mohd. Sohrab Khan Vs.
D.D.C. And others decided on 02.12.1969 and Writ Petition No. 6177 of 2009, Ram Kumar
Vs. A.D.J. And others decided on 23.8.2012, it has been held that the provisidimslof
Succession A¢t1956 has no applicath on agricultural land. Nowgection 4(2) has been
deleted. As held abov@ection 4(2)of Hindu Succession Act, 1956 was nothing to do with
the applicabity of the Act. As such the argument of the counsel for the petitioner will not be
improved.

26. In view of the aforesaid discussions, there is no merit in the writ petition and it is
dismissed.

* k k k%
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Revanasiddappa & Anr vs Mallikarjun
(2011) 1. SCC 1

GANGULY, J. 2. The first defendant had two wivabe third plaintiff (the first wife) and

the fourth defendant (the second wife). The first defendant had two children from the first
wife, the third plaintiff, namely, the first and second plaistitindanother two children from

his second wife, the fourth defendant namely, the second and third defendant.

3. The plaintiffs (first wife and her two children) had filed a suit for partition and separate
possession against the defendants for their &lfdhes each with respect to ancestral property
which had been given to the first defendant by way of grant. The plaintiffs contended that the
first defendant had married the fourth defendant while his first marriage was subsisting and,
therefore, the chilren born in the said second marriage would not be entitled to any share in
the ancestral property of the first defendant as they were not coparceners.

4. However, the defendants contended that the properties were not ancestral properties at all
but were slf-acquired properties, except for one property which was ancestral. Further, the
first defendant also contended that it was the fourth defendant who was his legally wedded
wife, and not the third plaintiff and that the plaintiffs had no right to clairtitjgen. Further,

the first defendant also alleged that an oral partition had already taken place earlier.

5. The Trial Court, by its judgment and order dated 28.7.2005, held that the first defendant
had not been able to prove oral partition nor that e digorced the third plaintiff. The
second marriage of the first defendant with the fourth defendant was found to be void, as it
had been conducted while his first marriage was still legally subsisting. Thus, the Trial Court
held that the third plaintiff &s the legally wedded wife of the first defendant and thus was
entitled to claim partition. Further, the properties were not-amifiired but ancestral
properties and, therefore, the plaintiffs were entitled to claim partition of the suit properties.
The plaintiffs and the firstlefendant were held entitled to 1/4th share each in all the suit
properties.

6. Aggrieved, the defendants filed an appeal against the judgment of the Trial Court. The First
Appellate Court, vide order dated 23.11.2005apereciated the entire evidence on record
and affirmed the findings of the Trial Court that the suit propeviie® ancestral properties

and that the third plaintiff was the legally wedded wife of the first defendant, whose marriage
with the fourth defendant was void and thus children from such marriage were illegitimate.
However, the Appellate Court reversed thimdings of the Trial Court that illegitimate
children had no right to a share in the coparcenary property by relying on a judgment of the
Division Bench of the Karnataka High Court$mt. Sarojamma & Ory. Smt. Neelamma &

Ors., [ILR 2005 Kar 3293].

7. The Appellate Court held that children born from a void marriage were to be treated at par
with coparceners and they were also entitled to the joint family properties of the first
defendant.

Accordingly, the Appellate Court held that the plaintiffs, alenth the first, second and third
defendants were entitled to equal share of 1/6th each in the ancestral properties.
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8. The plaintiffs, being aggrieved by the said judgment of the Appellate Court, preferred a
second appeal before the High Court of Karnatdiee substantial questions of law before
the High Court were:

"a) Whether the illegitimate children born out of void marriage are regarded as coparceners
by virtue of the amendment to the Hindu Marriage Act, 1956?

b) At a partition between the coparcenevhether they are entitled to a share in the said
properties?"

9. The High Court stated that the said questions were no more res integra and had been
considered in the judgment 8fi Kenchegowda. K.B. Krishnappa & Ors[ILR 2008 Kar

3453]. It observedhat both the lower courts had concurrently concluded that the fourth
defendant was the second wife of the first defendant. Therefore, the second and third
defendants were illegitimate children from a void marriage. Section 16(3) of the Hindu
Marriage Actmakes it clear that illegitimate children only had the right to the property of
their parents and no one else. As the first and second plaintiffs were the legitimate children of
the first defendant they constituted a coparcenary and were entitled toittipeoperties,

which were coparcenary properties.

They also had a right to claim partition against the other coparcener and thus their suit
for partition against the first defendant was maintainable. However, the second and third
defendants were not endéitl to a share of the coparcenary property by birth but were only
entitled to the separate property of their father, the first defendant. The High Court observed
that upon partition, when the first defendant got his share on partition, then the second and
third defendants would be entitled to such share on his dying intestate, but during his lifetime
they would have no right to the said property. Hence, the High Court allowed the appeal and
held that the first plaintiff, second plaintiff and the first defamdwould be entitled to 1/3rd

share each in the suit properties. The claim of the third plaintiff and the second, third and
fourth defendants in the suit property was rejected.

10. As a result, the second and third defendants (present appellantskfiiwdgbnt appeal.

11. The question which crops up in the facts of this case is whether illegitimate children are
entitled to a share in the coparcenary property or whether their share is limited only to the
selfacquired property of their parents undert®ecl6(3) of the Hindu Marriage Act?

12. Section 16(3) of the Hindu Marriage Act, 1955 reads as follows:
"16. Legitimacy of children of void and voidable marriages

(3) Nothing contained in sukection (1) or sulsection (2) shall be construed as
confering upon any child of a marriage which is null and void or which is annulled
by a decree of nullity under section 12, any rights in or to the property of any person,
other than the parents, in any case where, but for the passing of this Act, such child
would have been incapable of possessing or acquiring any such rights by reason of his
not being the legitimate child of his parents.

13. Thus, the abovementioned section makes it very clear that a child of a void or voidable
marriagecan only claim rights tohe property of his parents, and no one else. However, we
find it interesting to note that the legislature has advisedly used the word "property” and has
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not qualified it with either selicquired property or ancestral property. It has been kept broad
andgeneral.

14. Prior to enactment of Section 16(3) of the Act, the question whether child of a void or
voidable marriage is entitled to sel€quired property or ancestral property of his parents was
discussed in a catena of cases. The property rightsegiftithate children to their father's
property were recognized in the cases of Sudras to some extent.

15. In Kamulammal (deceased) representedKhitari Nagaya Kamarajendra Ramasami
Pandiya Naickew.T.B.K. Visvanathaswami Naicker (deceased) & QAR 1923 PC 8], the

Privy Council held when a Sudhad died leaving behind an illegitimate son, a daughter, his
wife and certain collateral agnates, both the illegitimate son and his wife would be entitled to
an equal share in his property. The illegitimate smuld be entitled to orlealf of what he

would be entitled had he been a legitimate issue. An illegitimate child of a Sudra born from a
slave or a permanently kept concubine is entitled to share in his father's property, along with
the legitimate childne.

16. InP.M.A.M. Vellaiyappa Chetty & Ors. Natarajan & Ant, [AIR 1931 PC 294], it was

held that the illegitimate son of a Sudra from a permanent concubine has the status of a son
and a member of the family and share of inheritance given to him imerely in lieu of
maintenance, but as a recognition of his status as a son; that where the father had left no
separate property and no legitimate son, but was joint with his collaterals, the illegitimate son
was not entitled to demandpartition of the ¢int family property, but was entitled to
maintenance out of that property. Sir Dinshaw Mulla, speaking for the Bench, observed that
though such illegitimate son was a member of the family, yet he had limited rights compared
to a son born in wedlock, ane ihad no right by birth. During the lifetime of the father, he
could take only such share as his father may give him, but after his death he could claim his
father's seHacquired property along with the legitimate sons.

17. In Raja Jogendra Bhupati HurrfChundun Mahapatrar. Nityanund Mansingh & Any
[188990 Indian Appeals 128], the facts were that the Raja was a Sudra and died leaving
behind a legitimate son, an illegitimate son and a legitimate daughter and three widows. The
legitimate son had died aride issue was whether the illegitimate son could succeed to the
property of the Raja. The Privgouncil held that the illegitimate son was entitled to succeed

to the Raja by virtue of survivorship.

18.In Gur Narain Das & Anr.v. Gur Tahal Das & Ors[AIR 1952 SC 225], a Bench
comprising Justice Fazl Ali and Justice Bose agreed with the principle laid down in the case
of Vellaiyappa Chetty (supra) and supplemented the same by stating certasetiled
principles to the effect that “firstly, that the illegitimate son does not acquire by birth any
interest in his father's estate and he cannot therefore demand partition against his father during
the latter's lifetime. But on his father's death, the illegite son succeeds as a coparcener to
the separate estate of the father along with the legitimate son(s) with a right of survivorship
and is entitled to enforce partition against the legitimate son(s) and that on a partition between
a legitimate and an @gitimate son, the illegitimate son takes only-ba# of what he would

have taken if he was a legitimagen." However, the Bench was referring to those cases
where the illegitimate son was of a Sudra from a continuous concubine.
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19. In the case dbinghai Ajit Kumar & Anr. v. Ujayar Singh & Ors, [AIR 1961 SC 1334],

the main question was whether an illegitimate son of a Sudravisshis selfacquired
property, after having succeeded to fsdilire of his putative father's estate, would be entitled

to aucceed to the other half share got by the widow. The Bench referred to Chapter 1, Section
12 of the Yajnavalkya and the cases of Raja Jogendra Bhupati (supra) and Vellaiyappa Chetty
(supra) and concluded that "once it is established that for the purpaseadssion an
illegitimate son of a Sudra has the status of a son and that he is entitled to succeed to his
putative father's entire sedicquired property in the absence of a son, widow, daughter or
daughter's son and to share along with them, we caeeainy escape from the consequential
andlogical position that he shall be entitled to succeed to the other half share when succession
opens after the widow's death."

20. The amendment to Section 16 has been introduced and was brought about with the
obvious purpose of removing the stigma of illegitimacy on children born in void or voidable
marriage (hereinafter, "such children").

21. However, the issues relating to the extent of property rights conferred on such children
under Section 16(3) of the amendiat were discussed in detail in the casdinfa Keotin &

Ors.v. Kumar Sitaram Manjhi & Ors[(2003) 1 SCC 730]. It was contended that by virtue of
Section 16(3) of the Act, which entitled such childreights to the property of their parents,
such property rights included right to both smifjuired as well as ancestral property of the
parent. This Court, repelling such contentions held that "in the digbtich an express
mandate of the legislaturesdlf, there is no room for according upon such children who but
for Section 16 would have been branded as illegitimate any further rights than envisaged
therein by resorting to any presumptive or inferential process of reasoning, having recourse to
the mee object or purpose of enacting Section 16 of the Act. Any attempt to do so would
amount to doing not only violence to the provision specifically engrafted isesttion (3) of
Section 16 of the Act but also would attempt to cowfegislating on the shject under the

guise of interpretation, against even the will expressed in the enactment itself." Thus, the
submissions of the appellants were rejected.

22. In our humble opinion this Court in Jinia Keotin (supra) took a narrow view of Section
16(3) of tke Act. The same issue was again raisetNéelamma & Orsv. Sarojamma &
Ors.[(2006) 9 SCC 612], wherein the court referred to the decisidmia Keotin (supra) and
held that illegitimate children would only be entitled to a share of theasgliired poperty

of the parents and not to the joint Hindu family property.

23. Same position was again reiterated in a recent decision of this cBharatha Matha &
Anr.v. R. Vijaya Renganathan & Or$AIR 2010 SC 2685], wherein this Court held that a
child born in a void or voidable marriage was not entitled to claim inheritance in ancestral
coparcenary property but was entitled to claim only share irasgliired properties.

24. We cannot accept the aforesaid interpretation of Section 16(3) given in i K
(supra), Neelamma (supra) and Bharatha Matha (supra) for the reasons discussed hereunder:

25. The legislature has used the word "property” in Section 16(3) and is silent on whether
such property is meant to be ancestral or-aedfuired. Section 16oatains an express
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mandate that such children are only entitled to the property of their parents, and not of any
other relation.

26. On a careful reading of Section 16 (3) of the Act we are of the view that the amended
Section postulates that such childweould not be entitled to any rights in the property of any
person who is not his parent if he was not entitled to them, by virtue of his illegitimacy,
before the passing of the amendment. However, the said prohibition does not apply to the
property of higparents. Clauses (1) and (2) of Section 16 expressly declare that such children
shall be legitimate. If they have been declared legitimate, then they cannot be discriminated
against and they will be at par with other legitimate children, and be enttldtithe rights

in the property of their parents, both satiquired and ancestral. The prohibition contained in
Section 16(3) will apply to suathildren with respect to property of any person other than
their parents.

27. With changing social norms dodditimacy in every society, including ours, what was
illegitimate in the past may be legitimate today. The concept of legitimacy stems from social
consensus, in the shaping of which various social groups play a vital role. Very often a
dominant group losdss primacy over other groups in view of ever changing secanomic
scenario and the consequential vicissitudes in human relationship. Law takes its own time to
articulate such social changes through a process of amendment. That is why in a changing
sodety law cannot afford to remain static. If one looks at the history of development of Hindu
Law it will be clear that it was never static and has changed from time to time to meet the
challenges of the changing social pattern in different time.

28. The amndment to Section 16 of the Hindu Marriage Act was introduced by Act 60 of 76.
This amendment virtually substituted the previous Section 16 of the Act with the present
Section. From the relevant notes appended in the clause relating to this amendmppaarg

that the same was done to remove difficulties in the interpretation of Section 16.

29. The constitutional validity of Section 16(3) of Hindu Marriage Act was challenged before
this Court and upholding the law, this CourtParayankandiyal Eravath Kanapravan
Kalliani Amma (Smt.) & Orsy. K. Devi and Ors.[(1996) 4 SCC 76], held that Hindu
Marriage Act, a beneficial legislation, has to be interpreted in a manner which advances the
object of the legilation. This Court also recognized that the said Act intends to bring about
social reforms and further held that conferment of social status of legitimaicyasent
children is the obvious purpose of Section 16 (See para 68).

30. In paragraph 75, pag®1 of the report, the learned judges held that Section 16 was
previously linked with Sections 11 and 12 in view of the unamended language of Section 16.
But after amendment, Section 16(1) standdirdesd from Section 11 and Section 16(1)
which confers leigimacy on children born from void marriages operates with full vigour even
though provisions of Section 11 nullify those marriages. Such legitimacy has been conferred
on the children whether they were/are born in void or voidable marriage before ahafter
date of amendment.

31. In paragraph 82 at page 103 of the report, the learned Judges made the following
observations:
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"In view of the legal fiction contained in Section 16, the illegitimate children, for all practical
purposes, including succession ttee properties of their parents, have to be treated as
legitimate. They cannot, however, succeed to the properties of any other relation on the basis
of this rule, which in its operation, is limited to the properties of the parents."”

32. It has been heldhiParayankandiyal (supra) that Hindu Marriage Act is a beneficent
legislation and intends to bring about social reforms. Therefore, the interpretation given to
Section 16(3) by this Court in Jinia Keotin (supra), Neelamma (supra) and Bharatha Matha
(supra)needs to be reconsidered.

33. With the amendment of Section 16(3), the common law view that the offsprings of
marriage which is void and voidable are illegitimate “ipge' has to change completely. We
must recognize the status of such children which lien legislatively declared legitimate

and simultaneously law recognises the rights of such children in the property of their parents.
This is a law to advance the socially beneficial purpose of removing the stigma of illegitimacy
on such children who aras innocent as any other children.

34. However, one thing must be made clear that benefit given under the amended Section 16
is available only in cases where there is a marriage but such marriage is void or voidable in
view of the provisions of the Act.

35. In our view, in the case of joint family property such children will be entitled only to a
share in their parents' property but they cannot claim it on their own right. Logically, on the
partition of an ancestral property, the property falling in thare of the parents of such
children is regarded as their self acquired and absolute property. In view of the amendment,
we see no reason why such children will have no share in such property since such children
are equated under the amended law with itegtie offspring of valid marriage. The only
limitation even after the amendment seems to be that during the life time of their parents such
children cannot ask for partition but they can exercise this right only after the death of their
parents.

36. We areconstrained to differ from the interpretation of Section 16(3) rendered by this
Court in Jinia Keotin (supra) and, thereafter, in Neelamma (supra) and Bharatha Matha
(supra) in view of the constitutional values enshrined in the preamble of our Constitutio
which focuses on the concept of equality of status and opportunity and also on individual
dignity. The Court has to remember that relationship between the parents may not be
sanctioned by law but the birth of a child in such relationship has to be viedegmbndently

of the relationship of the parents. A child born in such relationship is innocent and is entitled
to all the rights which are given to other children born in valid marriage. This is the crux of
the amendment in Section 16(3). However, stimgation on the property rights of such
children is still there in the sense their right is confined to the property of their parents. Such
rights cannot be further restricted in view of the-pxéesting common law view discussed
above.

It is well known hat this Court cannot interpret a socially beneficial legislation on the basis as

if the words therein are cast in stone. Such legislation must be given a purposive interpretation
to further and not to frustrate the eminently desirable social purposeno¥irg the stigma

on such children. In doing so, the Court must have regard to the equity of the Statute and the
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principles voiced under Part IV of the Constitution, namely, the Directive Principles of State
Policy. In our view this flows from the mandadé Article 37 which provides that it is the
duty of the State to apply the principles enshrined in Chapter IV in making laws. It is no
longer in dispute that today State would include the higher judiciary in this country.
ConsiderindArticle 37 in the corgxt of the duty of judiciary, Justice Mathew

in Kesavananda Bharati Sripadagalvaw State of Kerala andnother [(1973) 4 SCC 225]
held:

"......I can see no incongruity in holding, when Article 37 sayssitatter part "it shall be the

duty of the State to apply these principles in making laws", that judicial process is "State
action' and that the judiciary is bound to apply the Directive Principles in making its
judgment.”

38. Going by this principle, &are of the opinion that Article 39 (f) must be kept in mind by
the Court while interpreting the provision of Section 16(3) of Hindu Marriage Act. Article
39(f) of the Constitution runs as follows:

"39. Certain principles of policy to be followed by th&ts: The State shall, in particular,
direct its policy towards securing

) that children are given opportunities and facilities to develop in a
healthymanner and in conditions of freedom and dignity and that childhood and youth are
protected against exploitation and against moral and material abandonment."

39. Apart from Article 39(f), Article 300A also comes into play while interpreting the concept
of property rights. Article 300A is as follows:

"300A. Persons not to be deprived abperty save by authority of law: No person shall be
deprived of his property save by authority of law."

40. Right to property is no longer fundamental but it is a Constitutional right and Article
300A contains a guarantee against deprivation of proggttysave by authority of law.

41. In the instant case, Section 16(3) as amended does not impose any restriction on the
property right of such children except limiting it to the property of their parents. Therefore,
such childrerwill have a right to whateer becomes the property of their parents whether self
acquired or ancestral.

42. For the reasons discussed above, we are constrained to take a view different from the one
taken by this Court in Jinia Keotin (supra), Neelamma (supra) and Bharatha Maitzg (su
Section 16(3) of the Act.

43. We are, therefore, of the opinion that the matter should be reconsidered by a larger Bench
and for that purpose the records of the case be placed before the Hon'ble the Chief Justice of
India for constitution of a lagy Bench.

* k*k k% %
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Ganduri Koteshwaramma and Anr. Vs. Chakiri Yanadi and Anr.

JUDGMENT: R.M. LODHA, J.

2. The question that arises in this appeal, by special leave, is: whether the benefits of Hindu
Succession (Amendment) Act, 2005 are available té\gpellants.

3. The Appellants and the Respondents are siblings being daughters and sons of Chakiri
Venkata Swamy. The 1st Respondent (plaintiff) filed a suit for partition in the court of Senior
Civil Judge, Ongole impleading his father Chakiri Venkata i8wglst Defendant), his
brother Chakiri Anji Babu (2nd Defendant) and his two sistdhe present Appellantsas

3rd and 4th Defendant respectively. In respect of schedule properties 'A’, 'C' and 'D’
coparcenary propertythe Plaintiff claimed thatdy 1st Defendant and 2nd Defendant have
1/3rd share each. As regards schedule propergs'®e property belonged to his mother
claimed that all the parties have 1/5th equal share.

4. The 1st Defendant died in 1993 during the pendency of the suit.

5. The trial court vide its judgment and preliminary decree dated March 19, 1999 declared
that Plaintiff was entitled to 1/3rd share in the schedule 'A’, 'C' and 'D' properties and further
entitled to 1/4th share in the 1/3rd share left by the 1st Defendantegards schedule
property 'B' the Plaintiff was declared to be entitled to 1/5th share. The controversy in the
present appeal does not relate to schedule 'B' property and is confined to schedule 'A’, 'C' and
'D' properties. The trial court ordered fepsrate enquiry as regards mesne profits.

6. The above preliminary decree was amended on September 27, 2003 declaring that Plaintiff
was entitled to equal share along with 2nd, 3rd and 4th Defendant in 1/5th share left by the 1st
Defendant in schedule prexy 'B'.

7. In furtherance of the preliminary decree dated March 19, 1999 and the amended
preliminary decree dated September 27, 2003, the Plaintiff made two applications before the
trial court (i) for passing the final decree in terms thereof; andofiijiétermination of mesne
profits. The trial court appointed the Commissioner for division of the schedule property and
in that regard directed him to submit his report. The Commissioner submitted his report.

8. In the course of consideration of the reprbmitted by the Commissioner and before
passing of the final decree, the Hindu Succession (Amendment) Act, 2005 (for short, 2005
Amendment Act’) came into force on September 9, 2005. By 2005 Amendment Act, Section 6
of the Hindu Succession Act, 1956 r(fshort '1956 Act') was substituted. Having regard to
2005 Amendment Act which we shall refer to appropriately at a later stage, the present
Appellants (3rd and 4th Defendant) made an application for passing the preliminary decree in
their favour for partion of schedule properties 'A', 'C' and 'D' into four equal shares; allot one
share to each of them by metes and bounds and for delivery of possession.

9. The application made by 3rd and 4th Defendant was contested by the Plaintiff. Insofar as
2nd Defendat is concerned he admitted that the 3rd and 4th Defendant are entitled to share as
claimed by them pursuant to 2005 Amendment Act but he also submitted that they were liable
for the debts of the family.
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10. The trial court, on hearing the parties, bydtder dated June 15, 2009, allowed the
application of the present Appellants (3rd and 4th Defendant) and held that they were entitled
for re-allotment of shares in the preliminary decree, i.e., they are entitled to 1/4th share each
and separate possessinrschedule properties 'A', 'C' and 'D'.

11. The Plaintiff (present Respondent No. 1) challenged the order of the trial court in appeal
before the Andhra Pradesh High Court. The Single Judge by his order dated August 26, 2009
allowed the appeal and setdesthe order of the trial court.

12. 1956 Act is an Act to codify the law relating to intestate succession among Hindus. This
Act has brought about important changes in the law of succession but without affecting the
special rights of the members of a Mishara Coparcenary. The Parliament felt that- non
inclusion of daughters in the Mitakshara Coparcenary property was causing discrimination to
them and, accordingly, decided to bring in necessary changes in the law. The statement of
objects and reasons of&t2005 Amendment Act, inter alia, reads as under:

...The retention of the Mitakshara coparcenary property without including the females in it
means that the females cannot inherit in ancestral property as their male counterparts do. The
law by excluding th daughter from participating in the coparcenary ownership not only
contributes to her discrimination on the ground of gender but also has led to oppression and
negation of her fundamental right of equality guaranteed by the Constitution. Having regard
to the need to render social justice to women, the States of Andhra Pradesh, Tamil Nadu,
Karnataka and Maharashtra have made necessary changes in the law giving equal right to
daughters in Hindu Mitakshara coparcenary property.

13. With the above object in md, the Parliament substituted the existing Section 6 of the
1956 Act by a new provision vide 2005 Amendment Act. After substitution, the new Section
6 reads as follows:

6. Devolution of interest in coparcenary property.

(1) On and from the commencemeittioe Hindu Succession (Amendment) Act, 2005, in a
Joint Hindu family governed by the Mitakshara law, the daughter of a coparcener shall,

(a) by birth become a coparcener in her own right in the same manner as the son;

(b) have the same rights in the comary property as she would have had if she had been a
son;

(c) be subject to the same liabilities in respect of the said coparcenary property as that of a
son, and any reference to a Hindu Mitakshara coparcener shall be deemed to include a
reference t@ daughter of a coparcener:

Provided that nothing contained in this Sdzttion shall affect or invalidate any disposition
or alienation including any partition or testamentary disposition of property which had taken
place before the 20th day of DecemtafQ4.

(2) Any property to which a female Hindu becomes entitled by virtue ofs8ation (1) shall
be held by her with the incidents of coparcenary ownership and shall be regarded,
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notwithstanding anything contained in this Act or any other law for the @ing in force in,
as property capable of being disposed of by her by testamentary disposition.

(3) Where a Hindu dies after the commencement of the Hindu Succession (Amendment) Act,
2005, his interest in the property of a Joint Hindu family governethéyMitakshara law,

shall devolve by testamentary or intestate succession, as the case may be, under this Act and
not by survivorship, and the coparcenary property shall be deemed to have been divided as if
a partition had taken place and,

(a) thedaughter is allotted the same share as is allotted to a son;

(b) the share of the pgeceased son or a pieceased daughter, as they would have got had
they been alive at the time of partition, shall be allotted to the surviving child of such pre
decease son or of such prdeceased daughter; and

(c) the share of the peceased child of a paeceased son or of a pteceased daughter, as
such child would have got had he or she been alive at the time of the partition, shall be
allotted to the child of 'ch predeceased child of the pdeceased son or a pileceased
daughter, as the case may be.

Explanation For the purposes of this Sslkction, the interest of a Hindu Mitakshara
coparcener shall be deemed to be the share in the property that woulsebavallotted to

him if a partition of the property had taken place immediately before his death, irrespective of
whether he was entitled to claim partition or not.

(4) After the commencement of the Hindu Succession (Amendment) Act, 2005, no court shall
recognise any right to proceed against a son, grandson owggaedson for the recovery of

any debt due from his father, grandfather or ggeandfather solely on the ground of the
pious obligation under the Hindu law, of such son, grandson or-graatson to discharge

any such debt:

Provided that in the case of any debt contracted before the commencement of the Hindu
Succession (Amendment) Act, 2005, nothing contained in thiss&ction shall affect

(a) the right of any creditor to proceed agathstson, grandson or gregitandson, as the case
may be; or

(b) any alienation made in respect of or in satisfaction of, any such debt, and any such right or
alienation shall be enforceable under the rule of pious obligation in the same manner and to
the me extent as it would have been enforceable as if the Hindu Succession (Amendment)
Act, 2005 had not been enacted.

ExplanatiorkFor the purposes of Clause (a), the expression "son", "grandson" or- "great
grandson" shall be deemed to refer to the son, goemdr greagrandson, as the case may be,
who was born or adopted prior to the commencement of the Hindu Succession (Amendment)
Act, 2005.

(5) Nothing contained in this section shall apply to a partition, which has been effected before
the 20th day of Deamber, 2004.
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Explanation.-For the purposes of this section "partition" means any partition made by
execution of a deed of partition duly registered under the Registration Act, 1908 (16 of 1908)
or partition effected by a decree of a court.

14. The new Sdion 6 provides for parity of rights in the coparcenary property among male

and female members of a joint Hindu family on and from September 9, 2005. The Legislature
has now conferred substantive right in favour of the daughters. According to the newn Secti

6, the daughter of a copercener becomes a coparcener by birth in her own rights and liabilities
in the same manner as the son. The declaration in Section 6 that the daughter of the
coparcener shall have same rights and liabilities in the coparcengsriyras she would

have been a son is unambiguous and unequivocal. Thus, on and from September 9, 2005, the
daughter is entitled to a share in the ancestral property and is a coparcener as if she had been a
son.

15. The right accrued to a daughter in theperty of a joint Hindu family governed by the
Mitakshara Law, by virtue of the 2005 Amendment Act, is absolute, except in the
circumstances provided in the proviso appended tes8ation (1) of Section 6. The excepted
categories to which new Section 6the 1956 Act is not applicable are two, namely, (i)
where the disposition or alienation including any partition has taken place before December
20, 2004; and (ii) where testamentary disposition of property has been made before December
20, 2004. Sulsecton (5) of Section 6 leaves no room for doubt as it provides that this
Section shall not apply to the partition which has been effected before December 20, 2004.
For the purposes of new Section 6 it is explained that “partition' means any partition made by
execution of a deed of partition duly registered under the Registration Act 1908 or partition
effected by a decree of a court. In light of a clear provision contained in the Explanation
appended to Subection (5) of Section 6, for determining the +amicability of the Section,

what is relevant is to find out whether the partition has been effected before December 20,
2004 by deed of partition duly registered under the Registration Act, 1908 or by a decree of a
court. In the backdrop of the above legakition with reference to Section 6 brought in the
1956 Act by the 2005 Amendment Act, the question that we have to answer is as to whether
the preliminary decree passed by the trial court on March 19, 1999 and amended on
September 27, 2003 deprives thepallants of the benefits of 2005 Amendment Act although
final decree for partition has not yet been passed.

16. The legal position is settled that partition of a Joint Hindu family can be effected by
various modes, intealia, two of these modes are (ort®) a registered instrument of a
partition and (two) by a decree of the court. In the present case, admittedly, the partition has
not been effected before December 20, 2004 either by a registered instrument of partition or
by a decree of the court. The pritage that has reached in the suit for partition filed by the
Respondent No. 1 is the determination of shares vide preliminary decree dated March 19,
1999 which came to be amended on September 27, 2003 and the receipt of the report of the
Commissioner.

17. A preliminary decree determines the rights and interests of the parties. The suit for
partition is not disposed of by passing of the preliminary decree. It is by a final decree that the
immovable property of joint Hindu family is partitioned by metesl &ounds. After the
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passing of the preliminary decree, the suit continues until the final decree is passed. If in the
interregnum i.e. after passing of the preliminary decree and before the final decree is passed,
the events and supervening circumstanagsionecessitating change in shares, there is no
impediment for the court to amend the preliminary decree or pass another preliminary decree
redetermining the rights and interests of the parties having regard to the changed situation.
We are fortified in ar view by a 3Judge Bench decision of this Court in the case of
Phoolchand and Anr. v. Gopal Lal MANU/SC/0284/1967 : AIR 1967 SC 1470 where in this
Court stated as follows:

We are of opinion that there is nothing in the Code of Civil Procedure whichbpsottie

passing of more than one preliminary decree if circumstances justify the same and that it may
be necessary to do so particularly in partition suits when after the preliminary decree some
parties die and shares of other parties are thereby augmers® far therefore as partition

suits are concerned we have no doubt that if an event transpires after the preliminary decree
which necessitates a change in shares, the court can and should do so;.... there is no
prohibition in the Code of Civil Procede against passing a second preliminary decree in
such circumstances and we do not see why we should rule out a second preliminary decree in
such circumstances only on the ground that the Code of Civil Procedure does not contemplate
such a possibility. for it must not be forgotten that the suit is not over till the final decree is
passed and the court has jurisdiction to decide all disputes that may arise after the preliminary
decree, particularly in a partition suit due to deaths of some of the pasiescond
preliminary decree can be passed in partition suits by which the shares allotted in the
preliminary decree already passed can be amended and if there is dispute between surviving
parties in that behalf and that dispute is decided the decisionrds to a decree....

18. This Court in the case of S. Sai Reddy v. S. Narayana Reddy and Ors.
MANU/SC/0609/1991 : (1991) 3 SCC 647 had an occasion to consider the question identical
to the question with which we are faced in the present appeal. That egs& where during

the pendency of the proceedings in the suit for partition before the trial court and prior to the
passing of final decree, the 1956 Act was amended by the State Legislature of Andhra
Pradesh as a result of which unmarried daughtersrizeeatitled to a share in the joint family
property. The unmarried daughters Respondents 2 to 5 there in made application before the
trial court claiming their share in the property after the State amendment in the 1956 Act. The
trial court by its judgmenand order dated August 24, 1989 rejected their application on the
ground that the preliminary decree had already been passed and specific shares of the parties
had been declared and, thus, it was not open to the unmarried daughters to claim share in the
property by virtue of the State amendment in the 1956 Act. The unmarried daughters
preferred revision against the order of the trial court before the High Court. The High Court
set aside the order of the trial court and declared that in view of the naigl &éction 29A,

the unmarried daughters were entitled to share in the joint family property. The High Court
further directed the trial court to determine the shares of the unmarried daughters accordingly.
The Appellant therein challenged the order of itigh Court before this Court. This Court
considered the matter thus;

...A partition of the joint Hindu family can be effected by various modes, viz., by a family
settlement, by a registered instrument of partition, by oral arrangement by the partiea, or by
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decree of the court. When a suit for partition is filed in a court, a preliminary decree is passed
determining shares of the members of the family. The final decree follows, thereafter,
allotting specific properties and directing the partition of thenawable properties by metes

and bounds. Unless and until the final decree is passed and the allottees of the shares are put
in possession of the respective property, the partition is not complete. The preliminary decree
which determines shares does nohgrabout the final partition. For, pending the final decree

the shares themselves are liable to be varied on account of the intervening events. In the
instant case, there is no dispute that only a preliminary decree had been passed and before the
final degee could be passed the amending Act came into force as a result of which Clause (ii)
of Section 29A of the Act became applicable. This intervening event which gave shares to
Respondents 2 to 5 had the effect of varying shares of the parties like anyesinuer
development. Since the legislation is beneficial and placed on the statute book with the
avowed object of benefitting women which is a vulnerable section of the society in all its
stratas, it is hecessary to give a liberal effect to it. For thorealso, we cannot equate the
concept of partition that the legislature has in mind in the present case with a mere severance
of the status of the joint family which can be effected by an expression of a mere desire by a
family member to do so. The paitin that the legislature has in mind in the present case is
undoubtedly a partition completed in all respects and which has brought about an irreversible
situation. A preliminary decree which merely declares shares which are themselves liable to
change dognot bring about any irreversible situation. Hence, we are of the view that unless a
partition of the property is effected by metes and bounds, the daughters cannot be deprived of
the benefits conferred by the Act. Any other view is likely to deprivesasection of the fair

sex of the benefits conferred by the amendment. Spurious family settlements, instruments of
partitions not to speak of oral partitions will spring up and nullify the beneficial effect of the
legislation depriving a vast section of men of its benefits.

19. The above legal position is wholly and squarely applicable to the present case. It surprises
us that the High Court was not apprised of the decisions of this Court in Phodlahan®.
Sai Redd§. High Court considered the matts follows:

In the recent past, the Parliament amended Section 6 of the Hindu Succession Act (for short
'the Act'), according status of coparceners to the female members of the family also. Basing
their claim on amended Section 6 of the Act, the Resposdeand 2 i.e., Defendants 3 and 4

filed I.A. No. 564 of 2007 under Order XX Rule 18 of Code of Civil Procedure, a provision,
which applies only to preparation of final decree. It hardly needs an emphasis that a final
decree is always required to be in fmymity with the preliminary decree. If any party wants
alteration or change of preliminary decree, the only course open to him or her is to file an
appeal or to seek other remedies-vis the preliminary decree. As long as the preliminary
decree standshe allotment of shares cannot be in a manner different from what is ordained
in it.

20. The High Court was clearly in error in not properly appreciating the scope of Order XX
Rule 18 of Code of Civil Procedure In a suit for partition of immovable prgpégrsuch
property is not assessed to the payment of revenue to the government, ordinarily passing of a
preliminary decree declaring the share of the parties may be required. The court would
thereafter proceed for preparation of final decree. In Phoadchtinis Court has stated the
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legal position that Code of Civil Procedure creates no impediment for even more than one
preliminary decree if after passing of the preliminary decree events have taken place
necessitating the readjustment of shares as dddlare preliminary decree. The court has
always power to revise the preliminary decree or pass another preliminary decree if the
situation in the changed circumstances so demand. A suit for partition continues after the
passing of the preliminary decre&d the proceedings in the suit get extinguished only on
passing of the final decree. It is not correct statement of law that once a preliminary decree
has been passed, it is not capable of modification. It needs no emphasis that the rights of the
partiesin a partition suit should be settled once for all in that suit alone and no other
proceedings.

21. Section 97 of C.P.C. that provides that where any party aggrieved by a preliminary decree
passed after the commencement of the Code does not appeal flomesvee, he shall be
precluded from disputing its correctness in any appeal which may be preferred from the final
decree does not create any hindrance or obstruction in the power of the court to modify,
amend or alter the preliminary decree or pass angihaiminary decree if the changed
circumstances so require.

22. It is true that final decree is always required to be in conformity with the preliminary
decree but that does not mean that a preliminary decree, before the final decree is passed,
cannot bealtered or amended or modified by the trial court in the event of changed or
supervening circumstances even if no appeal has been preferred from such preliminary
decree.

23. The view of the High Court is against law and the decisions of this Court ifcP4od
and S. Sai Reddy

24. We accordingly allow this appeal; set aside the impugned judgment of the High Court and
restore the order of the trial court dated June 15, 2009. The trial court shall now proceed for
the preparation of the final decree ims of its order dated June 15, 2009. No costs.

* % k% %
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Prakash v. Phulavati
2015 SCC Online SC 1114
Adarsh Kumar Goel, J

1. The only issue which has been raised in this batch of matters is whether Hindu Succession
(Amendment) Act , 2005 (6the Amendment Act 0)
impugned judgment (reported in AIR 2011 Kar. Phulavati vs. Prakagh plea of
restrospectivity has been upheld in favour of the respondents by which the appellants are
aggrieved.

2. Connected matters have been entertained in this Court mainly on account of the said legal
issue particularly when there are said to be differing viefvsligh Courts which makes it
necessary that the issue is decided by this Court. It is not necessary to go into the facts of the
individual case or the correctness of the findings recorded by the courts below on various
other issues. It was made clearidgrthe hearing that after deciding the legal issue, all other
aspects may be decided separately in the light of the judgment of this Court.

3. Only for the purpose of deciding the above legal question, we refer to the brief facts in
Civil Appeal No.72170f 2013. The respondeptaintiff, Phulavati filed suit being O.S.
N0.12/1992 before Additional Civil Judge (Senior Division), Belgaum for partition and

separate possession to the extent of 1/ 7th sheé

exceptp operty bearing CTS No.3241 mentioned in
was 1/28th .

4. According to the case of the plaintiff, the suit properties were acquired by her late father
Yeshwanth Chandrakant Upadhye by inheritance from his adoptivegg@3FCivil Appeal
No0.7217 of 2013 etc. mother Smt. Sunanda Bai. After the death of her father on 18th
February, 1988, she acquired the share in the property as claimed.

5. The suit was contested mainly with the plea that the plaintiff could claim shigira ahe

self acquired property of her deceased father and not in the entire property. During pendency
of the suit, the plaintiff amended the plaint so as to claim share as per the Amended Act 39 of
2005. The trial court partly decreed the suit to therexof 1/28th share in certain properties

on the basis of notional partition on the death of her father and in some of the items of
property, no share was given, while 1/7th share was given in some other properties as
mentioned in detail in the judgmertfttbe trial court.

6. The respondemtlaintiff preferred first appeal before the High Court with the grievance
that the plaintiff became coparcener under the Amendment Act 39 of 2005 and was entitled to
inherit the coparcenary property equal to her bmsthapart from contentions based on
individual claims in certain items of property.

7. The stand of the defendatatgpellants was that the plaintiff could not claim any share in
self acquired property of the members of the joint family and that the ofatire plaintiff

had to be dealt with only under Section 6 of the Hindu Succession Act, 1956 as it stood prior
to the amendment by Act 39 of 2005. The defendants relied upon a division bench judgment
of the High Court irM. Prithviraj v. NeelammaN (ILR 2009 Kar.3612) laying down that if
father of a plaintiff had died prior to commencement of Act 39 of 2005, the amended
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provision could not apply. It was only the law applicable on the date of opening of succession
which was to apply.

8. The High Court framifollowing question for consideration on this aspect:

A(ii) Whether the plaintiff is entitled to a s
Act as amended by Act No. 39 of 2005?20

9. It was held that the amendment was applicable to pendinggaliogs even if it is taken to
be prospective. The High Court held that

Ai61l. The |l aw in this regard is too well sett]l
in the case 06G. Sekarv. Geethaand others reported in (2009) 6 SCC 99. Any devetom
of law inevitably applies to a pending proceeding and in fact it is not even to be taken as a
retrospective applicability of the law but only the law as it stands on the day being made
applicable.

62. The suit, no doubt, might have been institimetthe year 1992 and even assuming that
it was four years after the demise of Yeshwanth Chandrakant Upadhye, the position so far as
the parties are concerned who are all members of the joint family, in terms of Section 6 as
amended by Act No.39 of 2005 tlsat a female member is, by a fiction of law created in
terms of the amended provision also becomes a coparcener and has a right in joint family
property by birth. They are also sharer members of the coparcenary property at par with all
male members. Whea partition takes place, coparceners succeed to the property in equal
measure. Such is the legal position in terms of Section 6 of the Hindu Succession Act as
amended by Act No.39 of 2005 and as declared by the Supreme Court in the case of G.S.
Sekar (sum). The only exception carved out to the applicability and operation of Section 6 of
the Hindu Succession Act as amended by Act No.39 of 2005 being a situation or a factual
position where there was a partition which had been effected by a registergdnpdegd or
by a decree of the court which has attained finality prior to 20.12.2004 in termsséfdidn
(5) to Section 6.

63. In the present case such being not the factual position, the exception available under
subsection (5) to Section 6 caminbe called in aid by the defendants and therefore, the
liability in terms of the amended provisions operates. It is not necessary for us to multiply the
judgment by going into details or discussing other judgments referred to and relied upon by 5
Page6 Civil Appeal No.7217 of 2013 etc. the learned counsel for the parties at the Bar as one
judgment of the Supreme Court if clinches the issue on the point, it is good enough for us, as
a binding authority to apply that law and dispose of the case as ddclaredt hat j udgment .

10. The respondeimiaintiff was accordingly held entitled to 1/7th share in all items in
Schedules 6A6 to 6D6. In respect of Schedul e 6
of the other two items, she was held entitled f&th share in Item No.2 and 1/7th share in

40% ownership in Item No.3.

11. The defendamn@ppellants have questioned the judgment and order of the High Court with

the contention that the amended provision of Section 6 has no application in the present ca

Father of the plaintiff died on 18th February, 1988and was thus, not a coparcener on the date

of commencement of the Amendment Act. The pl ai
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of a coparcenero at the ti me onkcessasymonditiot e ment o
for claiming the benefit. On the death of pl a
partition took place and shares of the heirs were 6 P&gjeil Appeal No.7217 of 2013 etc.

crystallized which created vested right in thetipa. Such vested right could not have been

taken away by a subsequent amendment in absence of express provision or necessary
intendment to that effect. Moreover, the amending provision itself was expressly applicable

fon and fr omodo t he Anendmene Act; ieme th Septeniber,t20086. The

High Court held that even if the provision was prospective, it could certainly apply to pending
proceedings as has been held in some decisions of this Court. It is pointed out that the
amendment could applg pending proceedings, only if the amendment was applicable at all.

12. Learned counsel for the respondents would support the view taken by the High Court.

13. We have heard learned counsel for the parties in the present appeal as well as in connected
maters for the rival viewpoints which will be noticed hereinafter.

14. The contention raised on behalf of the appellants and other learned counsel supporting the
said view is that the 2005 Amendment was not applicable to the claim of a daughter when her
father who was a coparcener in the joint Hindu family died prior to 9th September, 2005. This
submission is based on the plain language of the statute and the established principle that in
absence of express provision or implied intention to the contragmandment dealing with

a substantive right is prospective and does not affect the vested rights. If such a coparcener
had died prior to the commencement of the Amendment Act, succession opens out on the date
of the death as per the prevailing provisiortt@ succession law and the rights of the heirs

get crystallized even if partition by metes and bounds does not take place. It was pointed out
that apparently conflicting provision in Explanation to Section 6(5) and the said Section was
required to be give harmonious construction with the main provision. The explanation could
not be read in conflict with the main provision. Main provision of Section 6(1) confers right

of coparcener on a daughter only from commencement of the Act and not for any period prio
to that. The proviso to Section 6(1) also applies only where the main provision of Section 6(5)
applies. Since Section 6(5) applies to partition effected after 20th December, 2004, the said
proviso and the Explanation also applies only when Sectiona@fljes. It is also submitted

that the Explanation was merely a rule of evidence and not a substantive provision
determining the rights of the parties. Date of a daughter becoming coparcener is on and from
the commencement of the Act. Partitions effectedot® 20th December, 2004 remain
unaffected as expressly provided. The Explanation defines partition, as partition made by a
registered deed or effected by decree of a court. Its effect is not to wipe out a legal and valid
partition prior to the said datbut to place burden of proof of genuineness of such partition

on the party alleging it. In any case, statutory notional partition remains valid and effective.

15. On the contrary, stand on behalf of the respondents is that the amendment being piece of
sccial legislation to remove discrimination against women in the light of 174th Report of the
Law Commission, the amendment should be read as being retrospective as interpreted by the
High Court in the impugned judgment. A daughter acquired right by bidheaan if her

father, who was a coparcener, had died prior to coming into force of the amendment, the
shares of the parties were required to be redefined. It was submitted that any partition which
may have taken place even prior to 20th December, 2004iatxes to be ignored unless it
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was by a registered deed of partition or by a decree of the Court. If no registered partition had
taken place, share of the daughter will stand enhanced by virtue of the amendment.

16. We have given due consideration totikial submissions. We may refer to the provision
of Section 6 of the Hindu Succession Act as it stood prior to the 2005 Amendment and as
amended.

* k% k%
17. The text of the amendment itself clearly p
a coparcenerd6 is O6on and from the commencemen

200560. Section 6(3) talks of dylavidwofgplaiher t he

language of the statute, there is no scope for a different interpretation than the one suggested
by the text of the amendment. An amendment of a substantive provision is always prospective
unless either expressly or by necessary intemdnit is retrospective. In the present case,
there is neither any express provision for giving retrospective effect to the amended provision
nor necessary intendment to that effect. Requirement of partition being registered can have no
application to stattory notional partition on opening of succession as per unamended
provision, having regard to nature of such partition which is by operation of law. The intent
and effect of the Amendment will be considered a little later. On this finding, the view of the
High Court cannot be sustained.

18. Contention of the respondents that the Amendment should be read as retrospective being a
piece of social legislation cannot be accepted. Even a social legislation cannot be given
retrospective effect unless so provided or so intended by the legislature. In the present
case, the legislature has expressly made the Amendment applicable on and from its
commencement and only if death of the coparcener in question is after the Amendment. Thus,
no other interpretation isogsible in view of express of the statute. The proviso keeping
dispositions or alienations or partitions prior to 20th December, 2004 unaffected can also not
lead to the inference that the daughter could be a coparcener prior to the commencement of
the Act The proviso only means that the transactions not covered thereby will not affect the
extent of coparcenary property which may be available when the main provision is applicable.
Similarly, Explanation has to be read harmoniously with the substantivisiproef Section

6(5) by being limited to a transaction of partition effected after 20th December, 2004.
Notional partition, by its very nature, is not covered either under proviso or undsecidn

5 or under the Explanation.

19. Interpretation of arpvision depends on the text and the context. Normal rule is to read
the words of a statute in ordinary sense. In case of ambiguity, rational meaning has to be
given. In case of apparent conflict, harmonious meaning to advance the object and intention
of legislature has to be given.

20. There have been number of occasions when a proviso or an explanation came up for
interpretation. Depending on the text, context and the purpose, different rules of interpretation
have been applied.

21. Normal rule is that proviso excepts something out of the enactment which would
otherwise be within the purview of the enactment but if the text, context or purpose so require
a different rule may apply. Similarly, an explanation is to explain the meaning of words of the

q
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sedion but if the language or purpose so require, the explanation can be so interpreted. Rules
of interpretation of statutes are useful servants but difficult masters. Object of interpretation is
to discover the intention of legislature.

22. In this backgraud, we find that the proviso to Section 6(1) and-settion (5) of Section

6 clearly intend to exclude the transactions referred to therein which may have taken place
prior to 20th December, 2004 on which date the Bill was introduced. Explanation cannot
permit reopening of partitions which were valid when effected. Object of giving finality to
transactions prior to 20th December, 2004 is not to make the main provision retrospective in
any manner. The object is that by fake transactions available propéiy @troduction of

the Bill is not taken away and remains available as and when right conferred by the statute
becomes available and is to be enforced. Main provision of the Amendment in Section 6(1)
and (3) is not in any manner intended to be affebigdstrengthened in this way. Settled
principles governing such transactions relied upon by the appellants are not intended to be
done away with for period prior to 20th December, 2004. In no case statutory notional
partition even after 20th December, 2a@uld be covered by the Explanation or the proviso

in question.

23. Accordingly, we hold that the rights under the amendment are applicable to living
daughters of living coparceners as on 9th September, 2005 irrespective of when such
daughters are borRisposition or alienation including partitions which may have taken place
before 20th December, 2004 as per law applicable prior to the said date will remain
unaffected. Any transaction of partition effected thereafter will be governed by the
Explanation.

24. On above interpretation, Civil Appeal No.7217 of 2013 is allowed. The order of the High
Court is set aside. The matter is remanded to the High Court for a fresh decision in
accordance with law. All other matters may be listed for hearing separat@lgrfsideration

on 24th November, 2015.

25. The view which we have taken above is consistent with and not in conflict with any of the
earlier decisions. We may now refer to the decisions cited by the parties. Main decisions cited
by the respondents arePrema v. Nanje Gowda (2011) 6 SCC 462 Ganduri
Koteshwarammav. Chakiri Yanadi(2011) 9 SCC 788 V.K. Surendrav. V.K. Thimmaiah
(2013) 10 SCC 21para 18, Ram Sarup. Munshi (1963) 3 SCR 858 ayawativ. Inderjit

(1966) 3 SCR 275Amarjit Kaur vs. PritamSingh (1974) 2 SCC 363,.akshmi Narayan

Guin v. Niranjan Modak (1985) 1 SCC 270S. Sai Reddy. S. Narayana Redd{1991) 3

SCC 647and State of Maharashtra vs. Narayan Rao(1985) 2 SCC 32, paras 8Maf of

these decisions deal with situations wehehange in law is held to be applicable to pending
proceedings having regard to intention of legislature in a particular law. There is no dispute
with the propositions laid down in the said decisions. Question is of application of the said
principle in tre light of a particular amending law. The decisions relied upon do not apply to
the present case to support the stand of the respondents.

25.5. There is also no conflict with the principle laid down in V.K. Surendra case (supra)
which deals with a gsumption about the nature of a joint family property and burden of



17¢

proof being on the person claiming such P2aheroperty to be separate. The said decision
only lays down a rule of evidence.

25.6 In S. Sai Reddy case (supra), the question foidermason was whether even after a
preliminary decree is passed determining the shares in partition, such shares could be varied
on account of intervening events at the time of passing of the final decree. In the said case,
partition suit was filed by a soagainst his father in which a preliminary decree was passed
determining share of the parties. Before final decree could be passed, there was an
amendment in the Hindu Succession Act (vide A.P. Amendment Act, 1986) allowing share to
the unmarried daughterAccordingly, the unmarried daughters applied to the court for their
shares which plea was upheld. The said judgment does not deal with the issue involved in the
present matter. It was not a case where the coparcener whose daughter claimed right was not
alive on the date of the commencement of the Act nor a case where shares of the parties stood
already crystalised by operation of law to which the amending law had no application. Same
is the position in Prema and Ganduri cases (supra).

25.7. In Nargan Rao case (supra), it was observed that even after notional partition, the
joint family continues. The proposition laid down in this judgment is also not helpful in
deciding the question involved herein. The text of the Amendment itself shows thaghthe r
conferred by the Amendment is on a O6daughter
coparcenary and alive on commencement of the Act.

25.8. We also do not find any relevance of decisionState of Rajastharv. Mangilal
Pindwal (1996) 5 SCC 6@ndWest U.P. Sugar Mills Asson. State of U.P(2002) 2 SCC
645 or other similar decisions for deciding the issue involved herein. The said decisions deal
with the effect of repeal of a provision and not the issue of restrospectivity with which the
Court isconcerned in the present case.

26. We now come to the decisions relied upon by the appellants. In M. Prithviraj case
(supra), the view taken appears to be consistent with what has been said above. It appears that
this was a binding precedent before trenéh of the High Court which passed the impugned
order but does not appear to have been referred to in the impugned judgment. Judgments of
this Court inSheela Devi. Lal Chand(2006) 8 SCC 581 an@. Sekarv. Geetha(2009) 6

SCC 99 Para 30and the judgrant of Madras High Court iBagirathi v. S. ManivananAIR

mad 250 (DB) have been relied upon therein. In Sheela Devi case (supra), this Court
observed:

21. The Act indisputably would prevail over the old Hindu Law. We may notice that the
Parliament, vwth a view to confer right upon the female heirs, even in relation to the joint
family property, enacted Hindu Succession Act, 2005. Such a provision was enacted as far
back in 1987 by the State of Andhra Pradesh. The succession having opened in 1989,
evidently, the provisions of Amendment Act, 2005 would have no applications&tilon
(1) of Section 6 of the Act governs the law relating to succession on the death of a coparcener
in the event the heirs are only male descendants. But, the proviso apfme8dédection (1)
of Section 6 of the Act creates an exception. First son of Babu Lal, viz., Lal Chand, was, thus,
a coparcener. Section 6 is exception to the general rules. It was, therefore, obligatory on the
part of the respondenpaintiffs to show that apart from Lal Chand, Sohan Lal will also
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derive the benefit thereof. So far as the Second son, Sohan Lal is concerned, no evidence has
been brought on records to show that he was born prior to coming into force of Hindu
Succession Act , 1956. 0

27. Full Bench judgment of Bombay High Court Badrinarayan Shankar Bhandariv.
Ompraskash Shankar Bhanda\R 2014 BOM 151 also appears to be consistent with the
view taken hereinabove.

27.1. InGurupad Khandappa Magdunv. Hirabai Khandappa Magdum(1978) 3 £C
383 paras 6,11 and 13hyama Deviv. Manju Shukla (1994) 6 SCC 342 aréinar Deviv.
Parmeshwari Devi(2006) 8 SCC 65&ases this Court interpreted the Explanation 1 to
Section 6 (prior to 2005 Amendment) of the Hindu Succession Act. It was helchéhat t
deeming provision referring to partition of the property immediately before the death of the
coparcener was to be given due and full effect in view of settled principle of interpretation of
a provision incorporating a deeming fiction. In Shyama Devi/amar Devi cases, same view
was followed.

27.2. InVaishali Satish Ganorkar. Satish Keshaorao GanorkaklR 2012 BOM 101, the
Bombay High Court held that the amendment will not apply unless the daughter is born after
the 2005 Amendment, but on thispast a different view has been taken in the later larger
Bench judgment. We are unable to find any reason to hold that birth of the daughter after the
amendment was a necessary condition for its applicability. All that is required is that daughter
should e alive and her father should also be alive on the date of the amendment.

27.3.Kalev. Dy. Director of Consolidation (1976) 3 SCC ldredDigambar Adhar Patib.
Devram Girdhar Patil 1995 supp (2) SCC 4B8ve been cited to submit that the family
settement was not required to be registei®antosh Hazarnv. Purushottam Tiwar{2001) 3
SCC 179ays down that the Appellate Court must deal with reasons of the trial court while
reversing its findings.

27.4 Kannaiyanv. The Assistant Collector of Central Excise 1969 (2) MLJ 277 , C.I.T.
Guijarat v. Keshavlal Lallubhai Patel (1965) 2 SCR 100, Umayal Achiakshmi Achi AIR
1945 FC 25 at 31 (d) and Shivappa Laxmar¥ellawa Shivappa AIR 1954 BOM Hdve
been cited to camass that partition was recognition of asting rights and did not create
new rights.

27.5. This would normally have ended our order with the operative part being in which
disposes of Civil Appeal No.7217 of 2013 and directs listing of other méttebeing dealt
with separately. However, one more aspect relating to gender discrimination against Muslim
women which came up for consideration needs to be gone into as Part |l of this order.

Part Il

28. An important issue of gender discrimination eththough not directly involved in this
appeal has been raised by some of the learned counsel for the parties which concerns rights to
Muslim women. Discussions on gender discrimination led to this issue also. It was pointed
out that in spite of guaranteef the Constitution; Muslim women are subjected to
discrimination. There is no safeguard against arbitrary divorce and second marriage by her
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husband during currency of the first marriage resulting in denial of dignity and security to her.
Although the isse was raised before this CourtAhmadabad Women Action Group(AWAG)

v. Union of India (1997) 3 SCC 573 this Court did not go into the merits of the
discrimination with the observation that the issue involved state policy to be dealt with by the
legislaure36. It was observed that challenge to the Muslim Women (Protection of Rights on
Divorce) Act, 1986 was pending before the Constitution Bench and there was no reason to
multiply proceedings on such an issue.

29. It is pointed out that the matter needssideration by this Court as the issue relates not
merely to a policy matter but to fundamental rights of women under Articles 14, 15 and 21
and international conventions and covenants. One of the reasons for the court having not gone
into the matter wapendency of an issue before the Constitution Bench which has since been
decided by this Court iDanial Latifi v. Union of India (2001) 7 SCC 740he Constitution

Bench did not address the said issue but the Court held that Article 21 included rigét to |
with dignity which supports the plea that a Muslim woman could invoke fundamental rights

in such matters. Idaved vs. State of Haryana(2003) 8 SCC,36®8Bench of three judges
observed that practice of polygamy is injurious to public morals and caupleeseded by the
State just as practice of 6sati 6. |t was fur
monogamy irrespective of religion are valid and could not be struck down on the ground of
violation of personal law of Muslims. ldonh Vallamattan v. UOI (2003) 6 SCC 611 it

was observed that Section 118 of Indian Succession Act, 1925 restricting right of christians to
make Will for charitable purpose was without any rational basis, was discriminatory against
christians and violated Article 14alws dealing with marriage and succession are not part of
religion. Law has to change with time. International covenants and treaties could be referred
to examine validity and reasonableness of a provision.

30. InCharu Khuranav. UOI (2015) 1 SCC 192his Court considered the issue of gender

di scrimination in the matter of -updnidstsahd of me mb
Hair Dressers Associationodo in film industry.
basic constitutional rights.

31. It was thus submitted that this aspect of the matter may be gone into by separately
registering the matter as Public Interest Litigation (PIL). We are of the view that the
suggestion needs consideration in view of earlier decisions this Court. The issigpHzeen
highlighted in recent Articles appearing in the press on this subject.

32. For this purpose, a PIL be separately registered and put up before the appropriate Bench
as per orders of Honbéble the Chief Justice of

33. Notice be issued to learned Attorney General and National Legal Services Authority,
New Delhi returnable on 23rd November, 2015. We give liberty to learned counsel already
appearing in this matter to assist the Court on this aspect of the mattesy ifvish to
volunteer, for either view point.

* k*k k% %
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Gurupad Khandappa Magdum. Hirabai Khandappa Magdum
(1978) 3 SCC383 : AIR 1978 SC 1239

Y.V. CHANDRACHUD, C.J. - It will be easier, with the help of the following pedigree,
to understand the point involved in this appeal:

KHANDAPPA SANGAPPA MAGDUM
= HIRABHAI (Plaintiff)

Gurupad Biyawwa Bhagirathibai Dhandubai Shivapad
(Deft. 1) (Deft. 3) (Deft. 4) (Deft. 5) (Deft. 2)

2. Khandappa died on June 27, 1960 leaving him surviving his wife Hirabai, who is the
plaintiff, two sonsGurupad and Shivapad, who are defendants 1 and 2 respectively, and three
daughters, defendants 3 to 5. On November 6, 1962 Hirabai filed special civil suit No. 26 of
1963 in the court of the Joint Civil Judge, Senior Division, Sangli for partition aradagep
possession of a 7/24th share in two houses, a land, two shops and movables on the basis that
these properties belonged to the joint family consisting of her husband, herself and their two
sons. I f a partition wer eetimeobetivearkhemsetf bna i dur i n.
two sons, the plaintiff would have got a 1/4th share in the joint family properties, the other
three getting a 1/ 4th share each. Khandappads
six sharers: the plaintiff and her fivéildren, each having a 1/24th share therein. Adding
1/4th and 1/24th, the plaintiff claims a 7/24th share in the joint family properties. That, in
short, is the plaintiffés case.

2A.Def endants 2 to 5 admitted t hcenteggdddy nti ff ds
defendant 1, Gurupad, only. He contended that the suit properties did not belong to the joint
family, t hat t heyaoweuies ik hiaonndsa pegpradd st Isaetl,f on t he
death in 1960 there was no joint family in existence. Hmgad that Khandappa had effected
a partition of the suit properties between himself and his two sons in December 1952 and
December 1954 and that, by a family arrangement dated March 31, 1955 he had given
directions for disposal of the share which was me=g by him for himself in the earlier
partitions. There was, therefore, no question of a fresh partition. That, in short, is the case of
defendant 1.

3The trial court by its judgment dated July
properties we e K h a n d aapgpisitiors ansl ¢hat he had partitioned them during his
lifetime. Upon that finding the plaintiff became indisputably entitled to a share in the joint
family properties but, following the judgment of the Bombay High CourShiramabai
Bhimgondav. Kalgonda[AIR 1964 Bom 263], the learned trial judge limited that share to
1/24th, refusing to add 1/4th and 1/24th together. As against that decree, defendant 1 filed
first appeal No. 524 of 1966 in the Bombay High Court, while the plaifitiffl cross
objections. By a judgment dated March 19, 1975 a Division Bench of the High Court
di smi ssed defendant 16s ap pobjectionsady hbldirg ltheato we d 't h
the suit properties belonged to the joint family, that there wagiop gartition and that the
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plaintiff is entitled to a 7/24th share. Defendant 1 has filed this appeal against the High
Courtds judgment by speci al |l eave.

4. Another Division Bench of the Bombay High Court Rangubai Lalji v. Laxman
Laljim [AIR 1966 Bom 169], had already reconsidered and dissented from the earlier
Division Bench judgment ishiramabai Bhimgondaln these two cases, the judgment of the
Bench was delivered by the same learned Judge, Patel J. On further considerationetie learn
Judge felt thaBhiramabaiwas not fully argued and was incorrectly decided and that on a
true view of shaewyusthte hseertainedlby addisg the share to which she is
entitled at a notional par t i sharewhicldshe wonldy her h
get in her husbandds interest upon his deat h.
based itself on the judgmentRangubai Lalji endorsing indirectly the view th&hiramabai
was incorrectly decided.

5. Since the view ofhe High Court that the suit properties belonged to the joint family
and that there was no prior partition is welinded and is not seriously disputed, the
decision of this appeal rests on the interpretation of Explanation 1 to Section 6 of the Hindu
Sucaession Act, (30 of 1956).

6. The Hindu Succession Act came into force on June 17, 1956. Khandappa having died
after the commencement of that Act, June 27,1960, and since he had at the time of his death
an interest in Mitakshara coparcenary property,pitgeconditions of Section 6 are satisfied
and that section is squarely attractBy.the application of the normal rule prescribed by that
section, Khandappabs interest in the coparcen
upon the surviving members tife coparcenary and not in accordance with the provisions of
the Act. But, since the widow and daughter are amongst the female relatives specified in class
| of the Schedule to the Act and Khandappa died leaving behind a widow and daughters, the
provisob Section 6 comes into play and the nor mal
the coparcenary property would therefore devolve, according to the proviso, by intestate
succession under the Act and not by survivorship. Testamentary successiorf iguastion
as the deceased had not made a testamentary disposition though, under the explanation to
Section 30 of the Act, the interest of a male HimduMitakshara coparcenary property is
capable of being disposed of by a will or other testamentarydiigpo

7. There is thus no dispute that the normal rule provided for by Section 6 does not apply,
that the proviso to that section is attracted and that the decision of the appeal must turn on the
meaning to be given to Explanation 1 of Section 6. Therpnétation of that Explanation is
the subjecimatter of acute controversy between the parties.

8. Before considering the implications of Explanation 1, it is necessary to remember that
what Section 6 deals with is devolution of the interest which a mateuHhas in a
Mitakshara coparcenary property at the time of his death. Since Explanation 1 is intended to
be explanatory of the provisions contained in the section, what the Explanation provides has
to be cerelated to the subjechatter which the sectidtself deals with. In the instant case the
plaintiffbés suit, based as it is on the provi s
share in the interest which her husband had at the time of his death in the coparcenary
property. Two things b@&tne necessary to determine for the purpose of giving relief to the
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plaintiff: One, her share 1in her husbandbés sh
coparcenary property. The proviso to Section 6 contains the formula for fixing the share of the
claimant while Explanation 1 contains a formula for deducing the share of the deceased. The
pl ai nt i f ftiespplecdtienrokethe ptowiso, has to be determined according to the
terms of the testamentary instrument, if any, made by the deceased arttiegiade none in

the instant case, by the application of the rules of intestate succession contained in Sections 8,
9 and 10 of the Hindu Succession Act. The deceased Khandappa died leaving behind him two
sons, three daughters and a widow. The son, daughtl widow are mentioned as heirs in
class | of the Schedule and therefore, by reason of the provisions of Seajicga8(with the

1st clause of Section 9, they take simultaneously and to the exclusion of other heirs. As
between them the two sons, tineee daughters and the widow will take equally, each having

one share in the deceasedds property under Sec
Thus, whatever be the share of the deceased in the coparcenary property, since there are six
shares i n that property each having an equal shar

9. The next step, equally important though not equally easy to work out, is to find out the
share which the deceased had in the coparcenary property becaudé #itepkintiff has a
1/6th interest in that share. Explanation 1 which contains the formula for determining the
share of the deceased creates a fiction by providing that the interest of a Hindu Mitakshara
coparcener shall béeemed to béhe share in th property that would have been allotted to
him if a partition of the property had taken place immediately before his death. One must,
t herefore, i magine a state of affairs in which
the coparcenary profggrwas effected betweenm and other members of the coparcenary.
Though the plaintiff, not being a coparcener, was not entitled to demand partition yet if a
partition were to take place between her husband and his two sons she would be entitled to
receivea share equal to that of a son. ($4e | | Hindlis Law. Fourteenth Edition page
403 at 315). In a partition between Khandappa and his two sons there would be four sharers
in the coparcenary property the foumppah bei ng
would have therefore got a 1/4lh share in the coparcenary property on the hypothesis of a
partition between himself and his sons.

10. Two things are thus clear: One, that in a partition of the coparcenary property
Khandappa would have obtained a 1/dlfare and two, that the share of the plaintiff in the
1/4th share is 1/6th, that is to say, 1/24th. So far there is no difficulty. The question which
poses a somewhat di fficuldt problem is whet he
property is only 124th or whether it is 1/4tplus 1/241h, that is to say, 7/24th. The learned
trial Judges relying upon the decisiondhiramabai(supra) which was later overruled by the
Bombay High Court, accepted the former contention while the High Court acceptattehe
The question is which of these two views is to be preferred.

11lWe see no justification for I imiting t
share which she would have obtained had t
between him and his two sons. We think that in overlooking that 1/4th share, one unwittingly
permits oneds i magination to boggl einfactder t he
no partition between the pl aaparttionfhbdastualyu s band
taken place between the plaintiffds husband ar

e
er
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of Explanation 1. That Explanation compel s t#
partition of the pr ojnedtme ofthe gartitioa Beag thepohea c e 0 , t
immediately before the death of the person in whose property the heirs claim a share.

12. The fiction created by Explanation 1 has to be given its due and full effect as the
fiction created by Section 18A(9)(6) tfe Indian Incom&@ax Act, 1922, was given by this
Court inCommissioner of Incoméax, Delhiv. S. Teja Singh[AIR 1959 SC 352]It was
held in that case that the fiction that the failure to send an estimate of tax on income under
Section 18A(3) is to bdeemed to be a failure to send a return, necessarily involves the fiction
that a notice had been issued to the assessee under Section 22 and that he had failed to comply
with it. In an important aspect, the case before us is stronger in the matter wignarkthe
fiction because ieja Singhcase, a missing step had to be supplied which was not provided
for by Section 18A(9)(6), namely, the issuance of a notice under Section 22 and the failure to
comply with that notice. Section 18A(9)(6) stopped anating the fiction that when a person
fails to send an estimate of tax on his income under Section 18A(3) he shall be deemed to
have failed to furnish a return of his income. The section did not provide further that in the
circumstances therein stated, a notice under Section 22 shall be deemed to have been issued
and the notice shall be deemed not to have been complied with. [Attes@ssumptions in
regard to the issuance of the notice under Section 22 and isongliance had to be made
for the purpose of giving due and full effect to the fiction created by Section 18A(9)(6). In our
case it is not necessary, for the purpodesarking out the fiction, to assume and supply a
missing link which is really what was meant by Lord Asquith in his famous pass&gestin
End Dwellings Co. Ltdv. Finsbury Borough Council[(1951) 2 All ER 587]. He said:

If you are bidden to treat an igiaary state of affairs as real, you must also imagine
as real the consequences and incidents which, if the putative state of affairs had in fact
existed, must inevitably have flowed from or accompanied it; and if the statute says that
you must imagine aettain state of affairs, it cannot be interpreted to mean that having
done so, you must cause or permit your imagination to boggle when it comes to the
inevitable corollaries of that state of affairs.

13.In order to ascertain the share of heirs in the@ry of a deceased coparcener, it is
necessary in the very nature of things, and as the very first step, to ascertain the share of the
deceased in the coparcenary property. For, by doing that alone can one determine the extent
of t he cl ai mianmatod® & tosSkctian 6. resdiEx @ the simple expedient,
undoubtedly fictional, t hat the interest of a
bed the share in the property that woul d hav:i
property had teen place immediately before his death. What is therefore required to be
assumed is that a partition had in fact taken place between the deceased and his coparceners
immediately before his death. That assumption, once made, is irrevocable. In othetheords,
assumption having been made once for the purpose of ascertaining the share of the deceased
in the coparcenary property, one cannot go back on that assumption and ascertain the share of
the heirs without reference to it. The assumption which the statgtéres to be made that a
partition had in fact taken place must permeate the entire process of ascertainment of the
ultimate share of the heirs, through all its stages. To make the assumption at the initial stage
for the limited purpose of ascertainitige share of the deceased and then to ignore it for
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calculating the quantum of the share of t he |
boggle. All the consequences which flow from a real partition have to be logically worked
out, which means that éhshare of the heirs must be ascertained on the basis that they had
separated from one another and had received a share in the partition which had taken place
during the lifetime of the deceased. The allotment of this share is not a processual step
devisedmerely for the purpose of working out some other conclusion. It has to be treated and
accepted as a concrete reality, something that cannot be recalled just as a share allotted to a
coparcener in an actual partition cangenherally be recalled. The inéafble corollary of this

position is that the heir will get his or her share in the interest which the deceased had in the
coparcenary property at the time of his deathaddition tothe share which he or she
received or must be deemed to have receivéiteimotional partition.

14. The interpretation which we are placing upon the provisions of Section 6, its proviso
and Explanation 1 thereto will further the legislative intent in regard to the enlargement of the
share of female heirs, qualitatively andagqtitatively. The Hindu Law of Inheritance
(Amendment) Act, 1929 conferred heirship right
and sister in all areas where the Mitakshara |
Rights to Property Act, 1937peaking broadly, conferred upon the Hindu widow the right to
a share in the joint family property as also a right to demand partition like any male member
of the family. The Hindu Succession Act, 1956 provides by Section 14(1) that any property
possessedyba female Hindu, whether acquired before or after the commencement of the Act,
shall be held by her as a full owner thereof and not as a limited owner. By restricting the
operation of the fiction created by Explanation | in the manner suggested by éflarstppre
shall be taking a retrograde step, putting back as it were the clock of social reform which has
enabled the Hindu Woman to acquire an equal status with males in matters of property. Even
assuming that two interpretations of Explanation | arsaeably possible, we must prefer
that interpretation which will further the intention of the legislature and remedy the injustice
from which the Hindu women have suffered over the years.

15. We are happy to find that the view which we have taken aboveal$mbeen taken by
the Bombay High Court ifRangubai Lalji v. Laxman Lalji in which Patel, J., very fairly,
pronounced his own earlier judgment to the contraiyhimamabai Bhimgondav. Kalgonda
as incorrect. Recently, a Full Bench of that High CouBushilabai Ramachandra Kulkarni
v. Narayanrao Gopalrao DeshpandfAIR 1975 Bom 2570], the Gujarat High Court in
Vidyabenv. Jagdischandra N. BhatfAIR 1974 Guj 23] and the High Court of Orissa in
Ananda v. Haribandhu have taken the same view. The Full Beraf the Bombay High
Court in Sushilabaihas considered exhaustively the various decisions bearing on the point
and we endorse the analysis contained in the judgment of Kantawala, C.J., who has spoken
for the Bench. For these reasons we confirm the judgofehe High Court and dismiss the
appeal.

* k k % %
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Uttamv. Saubhag Singh
(2016) 4 SCC 68

R.F. Nariman, J. 2. The present appeal is by the plaintiff who filed a suit for partition, being
Suit No.5A of 1999 before the Second Civil Judge, Claf3ellas, Madhya Pradesh, dated
28.12.1998, in which the first four defendants happened to be his father (defendant No.3), and
his fatherds three brothers i.e. defendant

Nos. 1,2 and 4. He claimed a ti&hare in the suit property on the footing that the sui
property was ancestral property, and that, being a coparcener, he had a right by birth in the
said property in accordance with the Mitakshara Law. A joint written statement was filed by

al | four brother s, i ncl udi nhg sutt prepertp Was inatt i f f 6s
ancestral property, and that an earlier partit
had become separate. The trial court, by its o
holding that it was admitted by DW.Mangilal that the property was indeed ancestral

property, and that, on the evidence, there was no earlier partition of the said property, as

pleaded by the defendants in their written statements.

3. The first Appellate Court, by its judgment dated 12.052@onfirmed the finding that the

property was ancestral and that no earlier partition between the brothers had in fact taken

pl ace. However, it held that the plaintiffds
1973, his widow Mainabai

being alivea t the time of his death, the said Jaga

distributed in accordance with Section 8 of the Hindu Succession Act, 1956 as if the said
Jagannath Singh had died intestate, and that being the case, once Section 8 stgp#in, the
family property has to be divided in accordance with rules of intestacy and not survivorship.
This being so, no joint family property remained to be divided when the suit for partition was
filed by the plaintiff, and that since the plaintiff had mght while his father was alive, the
father alone being a Class | heir (and consequently the plaintiff not being a Class | heir), the
plaintiff had no right to sue for partition, and therefore the suit was dismissed and
consequently the first appeal wdewed.

4. Following the same line of reasoning and several judgments of this Court, the High Court
in second Appeal dismissed the said appeal, holding:

il5. Thus in view of the provisions contained
well as tle law settled by the aforesaid judgments, it is clear that after coming into force of

the Act graneson has no birth right in the properties of gréaitier and he cannot claim

partition during lifetime of his father.

16. In the present case, it is undiwgad that Jagannath had died in the year 1973, leaving
behind respondents No. 1 to 4 i.e. his four sons covered by Class | heirs of the schedule
therefore, the properties had devolved upon them when succession had opened on the death of
Jagannath. It hasls® been found proved that no partition had taken place between
respondents No. 1 to 4. The appellant who is the grand son of Jagannath is not entitled to
claim partition during the lifetime of his father Mohan Singh in the properties left behind by
Jaganath since the appellant has no birth right in the suit properties.
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17. In view of the aforesaid, the substantial questions of law are answered against the
appellant by holding that the first appellate court has committed no error in dismissing the suit

for partition filed by the appellant referring to Section 8 of the Act and holding that during the

|l ifetime of Mohan Singh, the appellant has no

5. It is this judgment that has been challenged before us in appeal.

6. Shri Sushil Kumar Jain, learned senior advocate appearing on behalf of the appellant, took

us through various provisions of the Hindu Succession Act, and through several judgments of

this Court, and contended that Section 6, prior to its amendmef0DB @ould govern the

facts of this case. He conceded that as Jagann
of his death, the case would be governed by the proviso to Section 6, and that therefore the

interest of the deceased in the Mitakshara mgyeary property would devolve by intestate

succession under Section 8 of the said Act. However, he argued that it is only the interest of

the deceased in such coparcenary property that would devolve by intestate succession, leaving

the joint family propely otherwise intact. This being the case, the plaintiff had every right to

sue for partition while his father was still alive, inasmuch as, being a coparcener and having a

right of partition in the joint family property, which continued to subsist as aftehn the

death of Jagannath Singh, the plaintiffds riagh
argue that Section 8 of the Act would not bar such a suit as it would apply only at the time of

the death of Jagannath Singh i.e. the grandfather qfléiatiff in 1973 and not thereafter to

non suit the plaintiff, who as a living coparcener of joint family property, was entitled to a

partition before any other death in the joint family occurred. He also argued that the Hindu
Succession Act only abrogat the Hindu Law to the extent indicated, and that Sections 6 and

8 have to be read harmoniously, as a result of which the status of joint family property which

is recognized under Section 6 cannot be said to be taken away upon the application of Section

8on the death of the plaintiffés grandfather i |

7. Shri Niraj Sharma, learned counsel appearing on behalf of the respondents, countered these
submissions, and also referred to various provisions of the Hindu Succession Act and various
judgments oftiis Court to buttress his submission that once Section 8 gets applied by reason
of the application of the proviso to Section 6, the joint family property ceases to be joint
family property thereafter, and can only be succeeded to by application of eithienS30 or

Section 8, Section 30 applying in case a will had been made and Section 8 applying in case a
member of the joint family dies intestate. He, therefore, supported the judgment of the High
Court and strongly relied upon two judgments in particuteamely Commissioner of

Wealth Tax, Kanpur and Others v. Chander Sen and Others(1986) 3 SCC 567, and
Bhanwar Singh v. Puran,(2008) 3 SCC 87, to buttress his submission that once Section 8 is
applied to the facts of a given case, the property thereadsses to be joint family property,

and this being the case, no right to partition a property which is no longer joint family
property continues to subsist in any member of the coparcenary.

8. Having heard learned counsel for the parties, it is necessasgt out the relevant
provisions of the Hindu Succession Act, 1956. The Act, as its long title states, is an Act to
amend and codify the law relating to intestate succession among Hindus. Section 4 overrides
the Hindu Law in force immediately before tbemmencement of this Act insofar as it refers
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to any matter for which provision is made by the Act. Section 4 reads as follows Section 6
prior to its amendment in 2005 reads as follows...

It is common ground between the parties that since the presewastiited only in 1998 and

the decree in the said suit was passed on 20.12.2000, that the amendment to Section 6, made
in 2005, would not govern the rights of the parties in the present case. This becomes clear
from a reading of the proviso (i) to Sectiénof the amended provision which states as
follows:-

9. The next important Section from our point of view is Section 8, which reads as follows...

11. Before analysing the provisions of the Act, it is necessary to refer to some of the
judgments of this Cattwhich have dealt, in particular, with Section 6 before its amendment

in 2005, and with Section 8. IBurupad Khandappa Magdum v. Hirabai Khandappa

Magdum, (1978) 3 S.C.R. 761, the effect of the old Section 6 was gone into in some detail by

this Court. AHindu widow claimed partition and separate possession of @h7ékare in

joint family property which consisted of her husband, herself and their two sons. If a partition

were to take place during her husbtleewddvs | i feti
would have gota lthshar e in such joint familytproperty
share would then devolve, upon his death, on six sharers, the plaintiff and her five children,

each having a 1/2d share therein. Adding 14 and 1/24th, he plaintiff claimed a 7/24

share in the joint family property. This Court hefldT he Hi ndu Succession Ac
force on June 17, 1956. Khandappa having died after the commencement of that Act, to wit in

1960, and since he had at the time of highdaa interest in Mitakshara coparcenary property,

the preconditions of Section 6 are satisfied and that section is squarely attracted. By the
application of the normal rule prescribed by that section, Khandappa's interest in the
coparcenary property wallldevolve by survivorship upon the surviving members of the
coparcenary and not in accordance with the provisions of the Act. But, since the widow and
daughter are amongst the female relatives specified in class | of the Schedule to the Act and
Khandappa iéd leaving behind a widow and daughters, the proviso to Section 6 comes into

play and the normal rule is excluded. Khandappa's interest in the coparcenary property would
therefore devolve, according to the proviso, by intestate succession under the Aot ag

survivorship. Testamentary succession is out of question as the deceased had not made a
testamentary disposition though, under the explanation to Section 30 of the Act, the interest of

a male Hindu in Mitakshara coparcenary propertyis capableinfjldisposed of by a will or

other testamentary disposition. There is thus no dispute that the normal rule provided for by

Section 6 does not apply, that the proviso to that section is attracted and that the decision of

the appeal must turn on the meanitog be given to Explanation 1 of Section 6. The
interpretation of that Explanation is the subjewtter of acute controversy between the
parties. o0

12. This Court, in dealing with the proviso and explanation 1 of Section 6, held that the
fiction created  explanation 1 has to be given its full effect. That being the case, it was
held... see para no. 13

13. In State of Maharashtra v. Narayan Rao Sham Rao Deshmukh and Orq1985) 3
S.C.R. 358, this Court distinguished the judgmentMm g d u medes in ansering a
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completely different question that was raised before it. The question raised before the Court in
that case was as to whether a female Hindu, who inherits a share of the joint family property
on the death of her husband, ceases to be a memberfafrtihe thereafter. This Court held

that as there was a patrtition by operation of law on application of explanation 1 of Section 6,

and as such partition was not a voluntary act by the female Hindu, the female Hindu does not
cease to be a member of thenjdamily upon such partition being effected.

14. In Shyama Devi (Smt) and Ors. v. Manju Shukla (Mrs) and Anr.,(1994) 6 SCC 342,

this Court again considered the effect of the proviso and explanation 1 to Section 6, and

followed the judgment of this Coumt Ma g d u cades(supra). This Court went on to state

that explanation 1 contains a formula for determining the share of the deceased on the date of

his death by the | aw effecting a partition i mm
15. On applation of the principles contained in the aforesaid decisions, it becomes clear that,

on the death of Jagannath Singh in 1973, the proviso to Section 6 would apply inasmuchas
Jagannath Singh had left behind his widow, who was a Class | female heir. Egpatiythe

application of explanation 1 to the said Section, a partition must be said to have been effected

by operation of law immediately before his death. This being the case, it is clear that the

plaintiff would be entitled to a share on this partittaking place in 1973. We were informed,

however, that the plaintiff was born only in 1977, and that, for this reason, (his birth being

after his grandfatherds death) obviously no su
in the suit filed by hinis not that he is entitled to this share but that he is entitled tala 1/8

share on dividing the joint family property between 8sbarers in 1998. What has therefore

to be seen is whether the application of Section 8, in 1973, on the death of JaGamgiath

would make the joint family property in the hands of the father, uncles and the plaintiff no

l onger joint family property after the devol ut
Section 8, among his Class | heirs. This question would toalye answered with reference to

some of the judgments of this Court.

16. In Commissioner of Wealth Tax, Kanpur and Others v. Chander Sen and Others,

(1986) 3 SCC 567, a partial partition having taken place in 1961 between a father and his son,

their business was divided and thereafter carried on by a partnership firm consisting of the

two of them. The father died in 1965, leaving behind him his son and two grandsons, and a

credit balance in the account of the firm. This Court had to answer as toewegalit

balance left in the account of the firm could be said to be joint family property after the
fatherod6s share had been distributed among hi s
Act.

17. This Court examined the legal position and ultityaapproved of the view of 4 High

Courts, namely, Allahabad, Madras, Madhya Pradesh and Andhra Pradesh, while stating that

t he Gujarat High Courtdéds view contrary to the
After setting out the various views ofetHive High Courts mentioned, this Court held. See

para no. 225

18. In Yudhishter v. Ashok Kumar, (1987) 1 SCC 204 at page 210, this Court followed the
l aw |aid down in Chander Senébés case.
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19. InBhanwar Singh v. Puran,(2008) 3 SCC 87, this Courtfolwed Chander Sends
Se

and the various judgments foll-owing Chander

fiThe Act brought about a sea change in the matter of inheritance and succession amongst
Hindus. Section 4 of the Act contains a non obstante provisionnis i@hereof any text, rule

or interpretation of Hindu Law or any custom or usage as part of that law in force
immediately before the commencement of the Act, ceased to have effect with respect to any
matter for which provision is made therein save as ofilserexpressly provided. Section 6 of

the Act, as it stood at the relevant time, provided for devolution of interest in the coparcenary
property. Section 8 lays down the general rules of succession that the property of a male
dying intestate devolves accorg to the provisions of the Chapter as specified in Clause (1)

of the Schedule. In the Schedule appended to the Act, natural sons and daughters are placed as
Class | heirs but a grandson, so long as father is alive, has not been included. Section 19 of
the Act provides that in the event of succession by two or more heirs, they will take the
property per capita and not per stirpes, as also teirantsmmon and not as joint tenants.
Indisputably, Bhima left behind Sant Ram and three daughters. In ternestadrS8 of the

Act, therefore, the properties of Bhima devolved upon Sant Ram and his three sisters. Each
had 1/4' share in the property. Apart from the legal position, factually the same was also
reflected in the recordf-rights. A partition had takeplace amongst the heirs of Bhima.

Although the learned first appellate court proceeded to consider the effect of Section 6 of the
Act, in our opinion, the same was not applicable in the facts and circumstances of the case. In
any event, it had rightly bedreld that even in such a case, having regard to Section 8 as also
Section 19 of the Act, the properties ceased to be joint family property and all the heirs and
legal representatives of Bhima would succeed to his interest as terrantamon and not as

joint tenants. I n a case of this natulbe, the

20. Some other judgments were cited before us for the proposition that joint family property
continues as such even with a sole surviving coparcener, aadsdih is born to such
coparcener thereafter, the joint family property continues as such, there being no hiatus
merely by virtue of the fact there is a sole surviving coparc&terma Shamrao Agalawe

v. Pandurang Miragu Agalawe (1988) 2 SCC 126Sheela ®vi v. Lal Chand, (2006) 8

SCC 581, androhit Chauhan v. Surinder Singh (2013) 9 SCC 419, were cited for this
purpose. None of these judgments would take the appellant any furthewiof the fact that

in none of them is there any consideration of tiiece of Sections 4, 8 and 19 of the Hindu
Succession Act. The law, therefore, insofar as it applies to joint family property

governed by the Mitakshara School, prior to the amendment of 2005, could therefore be
summarized as follows(i) When a maleHindu dies after the commencement of the Hindu
Succession Act, 1956, having at the time of his death an interest in Mitakshara coparcenary
property, his interest in the property will devolve by survivorship upon the surviving
members of theoparcenaryvide Section 6).(ii) To proposition (i), an exception is contained

in Section 30 Explanation of the Act, making it clear that notwithstanding anything contained
in the Act, the interest of a male Hindu in Mitakshara coparcenary property is property that
canbe disposed of by him by will or other testamentary disposition. (iii) A second exception
engrafted on proposition (i) is contained in the proviso to Section 6, which states that if such a
male Hindu had died leaving behind a female relative specifiethssC of the Schedule or a

j

0
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male relative specified in that Class who claims through such female relative surviving him,
then the interest of the deceased in the coparcenary property would devolve by testamentary
or intestate succession, and not by sumgki@. (iv) In order to determine the share of the
Hindu male coparcener who is governed by Section 6 proviso, a partition is effected by
operation of law immediately before his death. In this partition, all the coparceners and the
mal e Hi ndu 0sharevn tdegomt fagndytprogerty. (v) On the application of Section

8 of the Act, either by reason of the death of a male Hindu leavingaalired property or

by the application of Section 6 proviso, such property would devolve only by intestacy and
not survivorship. (vi) On a conjoint reading of Sections 4, 8 and 19 of the Act, after joint
family property has been distributed in accordance with section 8 on principles of intestacy,
the joint family property ceases to be joint family property in teds of the various persons

who have succeeded to it as they hold the property as tenants in common and not as joint
tenants.

21. Applying the law to the facts of this case, it is clear that on the death of Jagannath Singh
in 1973, the joint family propertwhich was ancestral property in the hands of Jagannath
Singh and the other coparceners, devolved by succession under Section 8 of the Act. This
being the case, the ancestral property ceased to be joint family property on the date of death of
Jagannath 8gh, and the other coparceners and his widow held the property as tenants in
common and not as joint tenants. This being the case, on the date of the birth of the appellant
in 1977 the said ancestral property, not being joint family property, the syafttion of

such property would not be maintainable. The appeal is consequently dismissed with no order
as to costs.
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Bhagat Ramv. Teja Singh
(2002) 1 SCC 210 AIR 2002 SC 1

K.G. BALAKRISHNAN, J. - One Kehar Singh was the owner of the land admeasuring
280 kanals and 18 marlas in Village Antowali (now in Pakistan). He died prior to partition of
India. His widow, Smt Kirpo and two daughters Smt Santi and Smt Indro migrated to India.
In lieu of the poperty owned by Kehar Singh in Pakistan, his widow, Kirpo was allotted
some land in India. Kirpo died on 22-1951 leaving behind her two daughters, Smt Santi
and Smt Indro. They inherited the property equally. Smt Santi died in 1960. The property left
by her was thereafter mutated in the name of her surviving sister, Smt Indro. The original
appellant, Bhagat Ram (deceased) who had entered into an agreement with Smt Indro on 12
3-1963, filed a suit for specific performance, which was decreed in his favbaroriginal
respondent in the appeal, Shri Teja Singh (dec
husband. He filed a suit alleging that, on the death of Smt Santi in 1960, the property in
guestion devolved on him by virtue of claubg df subsection (1) of Section 15 of the Hindu
Succession Act, 1956. The trial court decreed the suit filed by Teja Singh. The appeal filed
against the said decree was dismissed. Bhagat Ram (deceased) then preferred the second
appeal before the High Court, whishas also dismissed. The High Court held that the
property held by Smt Santi on her death devolved on Teja Singh who was the brother of the
predeceased husband of Smt Santi. However, on appeal, this Court by its judgment-dated 31
3-1999 held that the proggrheld by Smt Santi was the property inherited by her from her
mother; therefore, clausa)(of subsection (2) of Section 15 is the relevant provision which
governed the succession and Teja Singh had no right in the property left by Smt Santi and that
it would only devolve on her sister Smt Indro.

7. The learned Senior Counsel for the respondents Mr Jaspal Singh contended that Smt
Santi acquired property from her mother Smt Kirpo who died eh22B951 and at that time
Smt Santi had only a limited rightver this property, but by virtue of Section 14(1) of the
Hindu Succession Act, she became the full owner of the property and, therefore, on her death,
the property held by her would be inherited by her legal heirs as per the rule set out in Section
15(1) d the Act. The learned Senior Counsel further contended that prior to the Hindu
Succession Act, Smt Santi had only a limited right but for Section 14(1) of the Act, it would
have reverted to the reversioners and such a limited right became a full rigtherafbre,
the property is to be treated as her own property. He also contended that Section 15 of the
Hindu Succession Act will have only prospective operation and, therefore, the words used in
Section 15(2)) vi z. Aany propertiyndiudheariet etdo blye ac ofnes
property inherited by a female Hindu after the commencement of the Act.

8. We do not find any merit in the contention raised by the counsel for the respondents.
Admittedly, Smt Santi inherited the property in question frommhether. If the property held
by a female was inherited from her father or mother, in the absence of any son or daughter of
the deceased including the children of any predeceased son or daughter, it would only devolve
upon the heirs of the father and, ifstbase, her sister Smt Indro was the only legal heir of her
father. The deceased Smt Santi admittedly inherited the property in question from her mother.
It is not necessary that such inheritance should have been after the commencement of the Act.
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The inent of the legislature is clear that the property, if originally belonged to the parents of
the deceased female, should go to the legal heirs of the father. So also undebtziumds
section (2) of Section 15, the property inherited by a female Hnath her husband or her
fatherin-law, shall also under similar circumstances, devolve upon the heirs of the husband. It
is the source from which the property was inherited by the female, which is more important
for the purpose of devolution of her progyerWe do not think that the fact that a female
Hindu originally had a limited right and later, acquired the full right, in any way, would alter
the rules of succession given in ssdxtion (2) of Section 15.

9. A question of similar nature was considebgdthis Court irBajayav. Gopikabai[AIR
1978 SC 793]. In that case, the suit land originally belong&] son ofD. G died before the
settlement of 1918 and thereafter, his land was held by hig?seho died in the year 1936.
OnP6s deat hg devolesl orRGosl dw ifdSaded on 611-1956, and thereupon
dispute about the inheritance to the land left behindSkarose between the parties. The
plaintiff claimed that she being the daughterTofa sister of the last male hold&was an
heir uneer Section 15 read with the Schedule referred to in Section 8 of the Hindu Succession
Act , 1956, whereas t he defendant s cl ai med as
Mitakshara | aw. Speaking for the Bewodld, Honobl
fall under clausel)) of subsection (2) of Section 15 becausdied issueless and intestate and
the interest in the suit property was inherited by her from her husband and the property would
go to the heirs of the husband.

10.In State of Punjabv. Balwant Singh[AIR 1991 SC 2301], also, a question of similar
nature was considered. In that case, the female Hindu inherited the property from her husband
prior to the Hindu Succession Act and she died after the Act. On being informed that there
was noheir entitled to succeed to her property, the Revenue Authorities effected mutation in
favour of the State. There was no heir from
property. The plaintiff, who was the grandson of the brother of the femalai Hia@ned
right over the property of the deceased. The High Court held that the property inherited by the
female Hindu from her husband became her absolute property in view of Section 14 and the
property would devolve upon the heirs specified under Seétgh). The above view was
held to be faulty and this Court did not accept that. It was held that it is important to
remember that female Hindu being the full owner of the property becomes a fresh stock of
descent. If she leaves behind any heir either usdesection (1) or under sedection (2) of
Section 15, her property cannot be escheated.

11.In Amar Kaurv. Raman Kumari[AIR 1985 P & H 86], a contraiew was taken by
the High Court of Punjab and Haryana. In this case, a widow inherited propertyh&o
husband in 1956. She had two daughters and the widow gifted the entire property in favour of
her two daughters. One of the daughters named Shankari died without leaving husband or
descendant in 1972. Her property was mutated in favour of her osber. git the time of
death of Shankari, her husband had already died leaving behind another wife and a son. They
claimed right over the property left by the deceased female Hindu. In para 4 of the said
judgment, it was held as under:

~

... Smt ¢&ecled tokifaastate, which stood enlarged in her full ownership
under Section 14(1) of the Act. Since smaller estate merged into larger one, the lesser
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estate ceases to exist and a new estate of full ownership by fiction of law came to be
held for the fist time by Smt Shankari. The estate, which she held under Section
14(1) of the Act, cannot be considered to be by virtue of inheritance from her mother
or father. In law it would be deemed that she became full owner of this property by
virtue of the Act. @ these facts it is to be seen whether Section 15(1) of the Act will
apply or Section 15(2) of the Act will apply. Section 15(2) of the Act will apply only
when inheritance is to the estate left by father or mother, in the absence of which,
Section15(1)b t he Act woul d apply. o

12.We do not think that the law laid down by the learned Single Judge in the abovesaid
decision is correct. Even if the female Hindu who is having a limited ownership becomes full
owner by virtue of Section 14(1) of the Act, the rules of succession givesr gatdsection
(2) of Section 15 can be applied. In fact, the Hindu Succession Bill, 1954 as originally
introduced in the Rajya Sabha did not contain any clause correspondingsectioh (2) of
Section 15. It came to be incorporated on the recommendaifathe Joint Committee of the
two Houses of Parliament. The reason given by the Joint Committee is found in clause 17 of
the Bill, which reads as follows:

AWhile revising the order of succession am

Joint Committeehave provided that, properties inherited by her from her father

reverts to the family of the father in the absence of issue and similarly property

inherited from her husband or fatharlaw reverts to the heirs of the husband in the

absence of issue. Irhe opinion of the Joint Committee such a provision would

prevent properties passing into the hands of persons to whom justice would demand

they should not pass. 0

13. The source from which she inherits the property is always important and that would
governthe situation. Otherwise persons who are not even remotely related to the person who
originally held the property would acquire rights to inherit that property. That would defeat
the intent and purpose of sgbction (2) of Section 15, which gives a spepattern of
succession.

14.This Court in its judgment dated -311999 held that clause)( of subsection (2) of
Section 15 is the appropriate rule to be applied for succession of the property left by the
deceased Smt Santi and we find no reasons to dattéferent view. Thus, the appeal is
allowed.

* k k % %
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Omprakashv. Radhacharan
2009 (7) SCALE 51

S.B. SINHA, J. -2. One Smt. Narayani Devi was married to one Dindayal Sharma in the
year 1955. She became widow within three months of her mar@ageededly, she was
driven out of her matrimonial home immediately after the death of her husband. After that she
never stayed in her matrimonial home. At her parental home, she was given education. She
got an employment. She died intestate on 11.7.13996 had various bank accounts; she left a
huge sum also in her provident fund account.

3. Ramkishori, mother of Narayani, filed an application for grant of succession certificate
in terms of Section 372 of the Indian Succession Act. Respondents heoelitedls similar
application. It now stands admitted that all her properties were self acquired.

4. The question which arose for consideration before the courts below as also before us is
as to whether suBection (1) of Section 15 of the Hindu Succeasgot, 1956 (for short, "the
Act") or subSection (2) thereof would be applicable in the facts and circumstances of this
case.

5. There is no doubt or dispute that the properties of the deceased wearmaakd ones
and were not inherited from her pat& side. Appellants before us are her brothers, the
original applicant being the mother of the deceased having died. Respondents are the sons of
sister of the Narayani's husband.

6. Mr. N.R. Choudhary, learned counsel appearing on behalf of the appetatu
contend that in a case of this nature where the husband of the deceased-tawsehad not
made any contribution towards her education or had not lent any support during her life time,
subSection (2) of Section 15 of the Act should be helda@pplicable. It was urged that the
Parliamentary intent as contained in clause (a) ofSmdiion (2) of Section 15 of the Act
should be the guiding factor for interpreting the said provision.

7. Mr. Arvind V. Savant, learned Senior Counsel appearingetwalf of the respondent,
however, would support the impugned judgment.

8. Section 15 provides for the general rules of succession in the case of female Hindus. It
lays down the mode and manner in which the devolution of interest of a female shall take
place. Section 16 provides for the order of succession and manner of distribution amongst the
heirs of a female Hindu, stating that the same shall be according to the rules specified therein.

9. It has not been disputed that the respondents are theheiksgal representatives of
Dindayal, husband of Narayani. S8ection (1) of Section 15 lays down the ordinary rule of
succession. Clause (a) of s8bction (2) of Section 15 providing for a Robstante clause,
however, carves out an exception viz. wiies property is devolved upon the deceased from
her parents' side, on her death the same would relate back to her parents' family and not to her
husband's family. Similarly, in a case where she had inherited some property from her
husband or from her huabd's family, on her death the same would revive to her husband's
family and not to her own heirs. The law is silent with regard tease|tired property of a
woman. Suksection (1) of Section 15, however, apart from the exceptions specified-in sub
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sectio (2) thereof does not make any distinction between aasgliired property and the
property which she had inherited. It refers to a property which has vested in the deceased
absolutely or which is her own. The satfquired property of a female would lher absolute
property and not the property which she had inherited from her parents.

10. In that view of the matter, we are of the opinion thatSediion (1) of Section 15 of
the Act would apply and not the s@ction (2) thereof.

This is a hard cas Narayani during her life time did not visit hedaws' place. We will
presume that the contentions raised by Mr. Choudhury that she had not been lent any support
from her husband's family is correct and all support had come from her parents kanlyhen
because a case appears to be hard would not lead us to invoke different interpretation of a
statutory provision which is otherwise impermissible.

It is now a well settled principle of law that sentiment or sympathy alone would not be a
guiding factor in determining the rights of the parties which are otherwise clear and
unambiguous.

In M.D., H.S.1.D.C.v. Hari Om Enterpriseqd2008 (9) SCALE 241],His Court held:

is54. This Court applied the doctrine of pr
number of decisions operating in the field. This Court, however, also put a note of
caution that no order should be passed only ¢

In Subha B. Nairv. State of Kerald(2008) 7 SCC 210], this Court held:
n21. This Court furthermore cannot i ssue a di
In Ganga Deviv. District Judge Nainital [(2008) 7 SCC 770], this Court held:

i22. The c obdeterminew guedtiah omymn the basis of sympathy or
sentiment. Stricto sensu equity as such may 1

If the contention raised by Mr. Choudhury is to be accepted, we will have to interpret sub
section (1) of Section 15 in a mammehich was not contemplated by the Parliament. The Act
does not put an embargo on a female to execute a wills&eilon (1) of Section 15 would
apply only in a case where a female Hindu has died intestate. In such a situation, the normal
rule of successn as provided for by the statute, in our opinion, must prevail.

For the aforementioned purpose, the golden rule of interpretation must be applied.
11. This Court irBhagat Ramv. Teja Singh[(1999) 4 SCC 86], held as under:

fi 6. On p e r u sbsséctionsfwe finth that thew spheBs are very clearly
marked out. So far Sudection (1), it covers the properties of a female Hindu dying
intestate. Suisection (2) starts with the words 'Notwithstanding anything contained
in Subsection (1) In other wrds, what falls within the sphere of Ssiction (2),
Subsection (1) will not apply. We find that Section 15(2)(a) uses the words 'any
property inherited by a female Hindu from her father or mother'. Thus property
inherited by a female Hindu from her liar and mother is carvemit from a female
Hindu dying intestate. In other words any property of female Hindu, if inherited by
her from her father or mother would not fall under Sabtion (1) of Section 15.
Thus, property of a female Hindu can be clgsdiunder two heads : Every property
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of a female Hindu dying intestate is a general class by itself covering all the
properties but Subection (2) excludes out of the aforesaid properties the property
inherited by her from her father or mother.

7. In addtion, we find the language used in Section 15(1) read with Section 16
makes it clearly, the class who has to succeed to property of Hindu female dying
intestate. Suisection (1) specifically state that the property of a female Hindu dying
intestate shaltievolve according to the rules set out in Section 16. So, in case Sub
section (1) applies, then after the death of Santi, Indro can not inherit by succession
but it would go to the heirsof thepiee c eased husband of Santi

12. For the aforementione@asons, we find no merit in this appeal. The appeal is
dismissed accordingly. However, in the facts and circumstances of this case, there shall be no
order as to costs.

* k k % %
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V. Tulasammav. Sesha Reddy
(1977) 3 SCC 99 AIR 1977 SC 1944

P.N. BHAGWATI, J. (for himself, and Gupta, YJ.(Concurring - We have had the
advantage of reading the judgment prepared by our learned brother S. Murtaza Fazal Ali and
we agree with the conclusion reached by him in that judgment but we would prefer to give
our own reasons. The facts giving rise to the appeal are set out clearly and succinctly in the
judgment of our learned brother and we do not think it necessary to reiterate them.

67. The short question that arises for determination in this appeal is as tioewhes
subsection (1) or sudsection (2) of Section 14 of the Hindu Succession Act, 1956 that
applies where property is given to a Hindu female in lieu of maintenance under an instrument
which in so many terms restricts the nature of the interesh givler in the property. If sub
section (1) applies, then the limitation on the nature of her interest are wiped out and she
becomes the full owner of the property, while on the other hand, i§ettibn (2) governs
such a case, her limited interest lire tproperty is not enlarged and she continues to have the
restricted estate prescribed by the instrument. The question is of some complexity and it has
evoked wide diversity of judicial opinion not only amongst the different High Courts but also
within sone of the High Courts themselves. It is indeed unfortunate that though it became
evident as far back as 1967 that-selstions (1) and (2) of Section 14 were presenting serious
difficulties of construction in cases where property was received by a Hindlefémlieu of
maintenance and the instrument granting such property prescribed a restricted estate for her in
the property and divergence of judicial opinion was creating a situation which might well be
described as chaotic, robbing the law of that madiaf certainty which it must always
possess in order to guide the affairs of men, the legislature, for all these years, did not care to
step in to remove the constructional dilemma facing the courts and adopted an attitude of
indifference and inaction, udubled and unmoved by the large number of cases on this point
encumbering the files of different courts in the country, when by the simple expedient of an
amendment, it could have silenced judicial conflict and put an end to needless litigation. This
is aclassic instance of a statutory provision which, by reason of its inapt draftsmanship, has
created endless confusion for litigants and proved a paradise for lawyers. It illustrates forcibly
the need of an authority or body to be set up by the Governmehe d_egislature which
would constantly keep in touch with the adjudicatory authorities in the country as also with
the legal profession and immediately respond by making recommendations for suitable
amendments whenever it is found that a particular tstgtyrovision is, by reason of inapt
language or unhappy draftsmanship, creating difficulty of construction or is otherwise
inadequate or defective or is not well conceived and is consequently eprotactive of the
result it was intended to achievéthere is a close inteaction between the adjudicatory wing
of the State and a dynamic and eabsrt authority or body which responds swiftly to the
drawbacks and deficiencies in the law in action, much of the time and money, which is at
present expendein fruitless litigation, would be saved and law would achieve a certain
amount of clarity, certainty and simplicity which alone can make it easily intelligible to the
people.
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68. Since the determination of the question in the appeal turns on the auprétation to
be placed on subection (2) read in the context of ssdxction (1) of Section 14 of the Hindu
Succession Act, 1956. Prior to the enactment of Section 14, the Hindu law, as it was then in
operation, restricted the nature of the interest Biralu female in property acquired by her
and even as regards the nature of this restricted interest, there was great diversity of doctrine
on the subject. The Legislature, by enacting-sedtion (1) of Section 14, intended, as
pointed by this Court i8.S. Munna Lalv. S.S. Rajkunug/AIR 1962 SC 1493Tito convert
the interest which a Hindu female has in property, however, restricted the nature of that
i nterest under the Shastric Hindu | aw may be,
that the Hindu Successi on Awrdthas made fa6reathing a cod
changes in the structure of the Hindu law of inheritance, and succession. The Act confers
upon Hindu females full rights of inheritance and sweeps away the traditional limitations on
her powers of disposition which were regardedduier t he Hi ndu | aw as i nhei
Subsection (1) of Section 14, is wide in its scope and ambit and uses language of great
amplitude. It says that any property possessed by a female Hindu, whether acquired before or
after the commencement diet Act, shall be held by her as full owner thereof and not as a
' imited owner. The words fAany propertyo are, e
cover any and every kind of property, but in order to expand the reach and ambit of the
section andnake it all comprehensive, the Legislature has enacted an explanation which says
t hat property would include fAboth movabl e and
Hindu by inheritance or devise, or at a partition, or in lieu of maintenance or aofears
maintenance, or by gift from any person, whether a relative or not, before, at or after her
marriage, or by her own skill or exertion, or by purchase or by prescription, or in any other
manner whatsoever, and also any such property held by saidi®naimmediately before
the commencemento of the Act. Whatever be the
and whichever be the mode of acquisition, it would be covered by subsection (1) of Section
14, the object of the Legislature being to wipe outdisabilities from which a Hindu female
suffered in regard to ownership of property under the old Shastric law, to abridge the stringent
provisions against proprietary rights which were often regarded as evidence of her perpetual
tutelage and to recognizerhstatus as an independent and absolute owner of property. This
Court has also in a series of decisions given a most expansive interpretation to the language of
subsection (1) of Section 14 with a view to advancing the social purpose of the legislation
and as part of that process, construed the wor
their widest connotation. It was pointed out by this CouGimmalapuri Taggiiw Matada
Kolturuswamiv. Satre VeerayydAIR 1959 SC 577t hat t he wof dmedapofshese
state of owning or having in onef6s hand or pow

It need not be actual or physical possession or personal occupation of the property by the
Hindu female, but may be possession in law. It may be actual or constructive or in any form
recognied by law. Elaborating the concept, this Court pointed olMtdngol Singhv. Rattno
[AIR 1967 SC 1767] that the section covers all cases of property owned by a female Hindu
although she may not be in actual, physical or constructive possession of tleetyprop
provided of course, that she has not parted with her rights and is capable of obtaining
possession of the property. It will, therefore, be seen thasesxtion (1) of Section 14 is large
in its amplitude and covers every kind of acquisition of prigpey a female Hindu including
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acquisition in lieu of maintenance and where such property was possessed by her at the date
of commencement of the Act or was subsequently acquired and possessed, she would become
the full owner of the property.

69. Now, subsection (2) of Section 14 provides that nothing contained irssation (1)
shall apply to any property acquired by way of gift or under a will or any other instrument or
under a decree or order of a civil court or under an award where the terms iff, thél @r
other instrument or the decree, order or award prescribe a restricted estate in such property.
This provision is more in the nature of a proviso or exception tessation (1) and it was
regarded as such by this CourtBadri Pershadv. Smt Kanso Devi[(1970) 2 SCR 95]it
excepts certain kinds of acquisition of property by a Hindu female from the operation of sub
section (1) and being in the nature of an exception to a provision which is calculated to
achieve a social purpose by bringing abohange in the social and economic position of
women in Hindu society, it must be construed strictly so as to impinge as little as possible on
the broad sweep of the ameliorative provision contained irseation (1). It cannot be
interpreted in a mannavhich would rob susection (1) of its efficacy and deprive a Hindu
female of the protection sought to be given to her bysadation (1). The language of sub
section (2) is apparently wide to include acquisition of property by a Hindu female under an
instrument or a decree or order or award where the instrument, decree, order or award
prescribes a restricted estate for her in the property and this would apparently cover a case
where property is given to a Hindu female at a partition or in lieu of maintenand the
instrument, decree, order or award giving such property prescribes limited interest for her in
the property. But that would virtually emasculate -sebtion (1), for in that event, a large
number of cases where property is given to a Hinduafenat a partition or in lieu of
maintenance under an instrument, order or award would be excluded from the operation of the
beneficent provision enacted in subsection (1), since in most of such cases, where property is
allotted to the Hindu female prioo the enactment of the Act, there would be a provision, in
consonance with the old Shastric law then prevailing, prescribing limited interest in the
property and where property is given to the Hindu female subsequent to the enactment of the
Act, it would ke the easiest thing for the dominant male to provide that the Hindu female shall
have only a restricted interest in the property and thus make a mockery of subsection (1). The
Explanation to suisection (1) which includes within the scope of that-settbn property
acquired by a female Hindu at a partition or in lieu of maintenance would also be rendered
meaningless, because there would hardly be a few cases where the instrument, decree, order
or award giving property to a Hindu female at a partitiomdigu of maintenance would not
contain a provision prescribing restricted estate in the property. The social purpose of the law
would be frustrated and the reformist zeal underlying the statutory provision would be chilled.
That surely could never havedrethe intention of the Legislature in enacting-sabtion (2).
It is an elementary rule of construction that no provision of a statute should be construed in
isolation but it should be construed with reference to the context and in the light of other
provisions of the Statute so as, as far as possible, to make a consistent enactment of the whole
statute. Sufsection (2) must, therefore, be read in the context e6sabon (1) so as to leave
as large a scope for operation as possible tessation (1) ad so read, it must be confined to
cases where property is acquired by a female Hindu for the first time as a grant without any
pre-existing right, under a gift, will, instrument, decree, order or award, the terms of which
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prescribe a restricted estatetlire property. This constructional approach finds support in the

decision inBadri Pershadcasewhere this Court observed thatssile ct i on (2) #Acan co
operation only if acquisition in any of the methods enacted therein is made for the first time

without there being any pxisting right in the female Hindu who is in possession of the
propertyo. |t may also be noted that when the
culminated into the Act, was referred to a Joint Committee of the Rajya Sadlse 16(2)

of the Draft Bill, corresponding to the present s@stion (2) of section 14, referred only to

acquisition of property by a Hindu female under gift or will and it was subsequently that the

other modes of acquisition were added so as to declcquisition of property under an

instrument, decree, order or award. This circumstance would also seem to indicate that the
legislative intendment was that ssection (2) should be applicable only to cases where
acquisition of property is made by a ldinfemale for the first time without any pegisting

right - a kind of acquisition akin to one under gift or will. Where, however, property is

acquired by a Hindu female at a partition or in lieu of right of maintenance, it is in virtue of a
pre-existingright and such an acquisition would not be within the scope and ambit -of sub

section (2), even if the instrument, decree, order or award allotting the property prescribes a
restricted estate in the property.

70. This line of approach in the construction afbsection (2) of Section 14 is amply
borne out by the trend of judicial decisions in this Court. We may in this connection refer to
the decision irBadri Pershadcase The facts in that case were that one Gajju Mal owning
selfacquired properties died 1947 leaving five sons and a wido@n August 5, 1950, one
Tulsi Ram Seth was appointed by the parties as an arbitrator for resolving certain differences
which had arisen relating to partition of the properties left by Gajju Mal. The arbitrator made
his award on October 31, 1950 and under Clause 6 of the award, the widow was awarded
certain properties and it was expressly state
estate in the properties awarded to her. While the widow was in possession op#rdgso
the Act came into force and the question arose whether on the coming into force of the Act,
she became full owner of the properties undersmdiion (1) or her estate in the properties
remained a restricted one under-saiotion (2) of Section 14rhis Court held that although
the award gave a restricted estate to the widow in the properties allotted to her, it was
subsection (1) which applied and not sgttion (2), because inter alia the properties given to
her under the award were on the badia preexisting right which she had as an heir of her
husband under the Hindu Womenédés Right to Prope
for the first time. So also ifNirmal Chand v. Vidya Wanti (dead by her legal
representative$(1969) 3 SCC 63), there was a regular partition deed made on December 3,
1945 between Amin Chand, a coparcener and Subhrai Bai, the widow of a deceased
coparcener, under which a certain property was allotted to Subhrai Bai and it was specifically
provided in the partiin deed that Subhrai Bai would be entitled only to the user of the
property and she would have no right to alienate it in any manner but would only have a life
interest. Subhrai Bai died in 1957 subsequent to the coming into force of the Act after making
a will bequeathing the property in favour of her daughter Vidyawanti. The right of Subhrai
Bai to bequeath the property by will was challenged on the ground that she had only a limited
interest in the property and her case was covered bgestiton (2) anahot subsection (1).

This contention was negatived and it was held by this Court that though it was true that the
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instrument of partition prescribed only a limited interest for Subhrai Bai in the property, that
was in recognition of the legal position whithen prevailed and hence it did not bring her
case within the exception contained in-s@gction (2) of Section 14. This Court observed:

I f Subhrai Bai was entitled to a share in
properties must be held to have beslotted to her in accordance with law. As the
law then stood she had only a life interest in the properties taken by her. Therefore
the recital in the deed in question that she would have only a life interest in the
properties allotted to her share ienmaly recording the true legal position. Hence it is
not possible to conclude that the properties in question were given to her subject to
the condition of her enjoying it for her lifetime. Therefore the trial Court as well as
the first appellate Court werright in holding that the facts of the case do not fall
within Section 14(2) of the Hindu Succession Act, 1956.

It will be seen from these observations that even though the property was acquired by
Subhrai Bai under the instrument of partition, whichegauly a limited interest to her in the
property, this Court held that the case fell within-sebtion (1) and not stdection (2). The
reason obviously was that the property was given to Subhrai Bai in virtue ofexigtiag
right inheriting in her anavhen the instrument of partition provided that she would only have
a limited interest in the property, it merely provided for something which even otherwise
would have been the legal position under the law as it then stood. It is only when property is
acquired by a Hindu female as a new grant for the first time and the instrument, decree, order
or award giving the property prescribes the terms on which it is to be held by the Hindu
female, namely, as a restricted owner, that subsection (2) comes intanglaxcludes the
applicability of subsection (1). The object of stfeection (2) as pointed out by this Court in
Badri Pershadcasewhile quoting with approval the observations made bv the Madras High
Court inRansaswami Naicker. Chinnammal [AIR 1964 Mad3 8 7 ] is Aonly to rel
disability of women imposed by law and not to interfere with contracts, grants or decrees etc.
by virtue of which a womands right was restric
by a Hindu female under the instrumémtvirtue of apree x i sti ng ri ght, such &
obtain property on partition or a right to maintenance and under the law as it stood prior to the
enactment of the Act, she would have no more than limited interest in the property, a
provision in thanstrument giving her limited interest in the property would be merely by way
of record or recognition of the true legal position and the restriction on her interest being a
idi sability imposed by | awd woul d dnargedi ped out
under suksection (1). But where property is acquired by a Hindu female under an instrument
for the first time without any prexisting right solely by virtue of the instrument, she must
hold it on the terms on which it is given to her and if wikagiven to her is a restricted estate,
it would not be enlarged by reason of subsection (2). The controversy before us, therefore,
boils down to the narrow question whether in the present case the properties were acquired by
the appellant under the conmpnise in virtue of a prexisting right or they were acquired for
the first time as a grant owing its origin to the compromise alone and to nothing else.

71. Now, let us consider how the properties in question came to be acquired by the
appellant under theompromise. The appellant claimed maintenance out of the joint family
properties in the hands of the respondent who
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was decreed in favour of the appellant and in execution of the decree for maintenance, the
compromise was arrived at between the parties allotting the properties in question to the
appellant for her maintenance and giving her limited interest in such properties. Since the
properties were allotted to the appellant in lieu of her claim for maintenanbecomes

necessary to consider the nature of the right which a Hindu widow has i.e.to be maintained

out of joint family estate. It is settled law that a widow is entitled to maintenance out of her
deceased husbando6s e s tatestae may be in the lpaeds df hissrmemle o f wh e
issue or it may be in the hands of his coparceners. The joint family estate in which her
deceased husband had a share is liable for her maintenance and she has a right to be
maintained out of the joint family progis and though, as pointed out by this CoufRami

Bai v. Shri Yadunandan Ranj(1969) 3 SCR 789] her claim for maintenance is not a charge

upon any joint family property until she has got her maintenance determined and made a
specific charge eitherl¢g gr eement or a decree or order of a
be defeated except by transfer tbama fidepurchaser for value without notice of her claim

or even with notice of the claim unless the transfer was made with the intention dgindefea

her righto. The widow can for the purpose of h
iinto the hands of anyone who takes it as a v
claim for mai ntenanceo. T h e fctaking thesvievhthat e e v en

where a widow is in possession of any specific property for the purpose of her maintenance, a
purchaser buying with notice of her claim is not entitled to possession of that property without
first securing proper maintenance for héide Rachawav. ShivayagoppdlLR 18 Bom 679]

cited with approval irRanibai case It is, therefore, clear that under the Shastric Hindu Law a
widow has a right to be maintained out of joint family property and this right would ripen into

a charge if thavidow takes the necessary steps for having her maintenance ascertained and
specifically charged on the joint family property and even if no specific charge is created, this
right would be enforceable against joint family property in the hands of a valumtese
purchaser taking it with notice of her claim. The right of the widow to be maintained is of
course not gus in remsince it does not give her any interest in the joint family property but it

is certainlyjus ad remj.e., a right against the joiflamily property. Therefore, when specific
property is allotted to the widow in lieu of her claim for maintenance, the allotment would be
in satisfaction of hejus ad remnamely, the right to be maintained out of the joint family
property. It would not be a grant for the first time without anyepisting right in the widow.

The widow would be getting the property in virtue of her-gxisting right, the
instrument givig the property being merely a document effectuating suclexpséing right
and not making a grant of the property to her for the first time without any antecedent right or
title. There is also another consideration which is very relevant to this issitésatidt, even
if the instrument were silent as to the nature of the interest given to the widow in the property
and did not, in so many terms, prescribe that she would have a limited interest, she would
have no more than a limited interest in the prigpander the Hindu law as it stood prior to
the enactment of the Act and hence a provision in the instrument prescribing that she would
have only a limited interest in the property would be, to quote the words of this Court in
Nirmal Chandcase f merceolrydimg t he true | egal positiono
applicability of subsection (2) but would be governed by mdztion (1) of Section 14. The
conclusion is, therefore, inescapable that where property is allotted to a widow under an
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instrument, decree order or award prescribing a restricted estate for her in the property sub
section (2) of Section 14 would have no application in such a case.

73. In the circumstances, we reach the conclusion that since in the present case the
properties in gugtion were acquired by the appellant under the compromise in lieu or
satisfaction of her right of maintenance, it is-selgtion (1) and not stgection (2) of Section
14 which would be applicable and hence the appellant must be deemed to have become full
owner of the properties notwithstanding that the compromise prescribed a limited interest for
her in the properties. We accordingly allow the appeal, set aside the judgment and decree of
the High Court and restore that of the District Judge, Nellore. &hdtris that the suit will
stand dismissed but with no order as to costs.

FAZAL ALIl, J . - 2. Venkatasubba Reddy, husband of Appellant 1 Vaddeboyina
Tulasammaher ei nafter to be ¢deediethayead 1981lan astatecd Tul as a |
jointness wih his step brother V. Sesha Reddy and left behind Tulasamma as his widow. On

October 11, 1944 the appellant Tulasamma filed a petition, for maintendiecmapauperis

against the respondent in the Court of the District Munsif, Nellore. This appliez®setx

parte on January 13. 1945 but subsequently the petition was registered as a suiteand an

parte decree was passed against the respondent on June 29, 1946. On October 1, 1946 the
respondent filed an interlocutory application for recording apromise alleged to have been

arrived at between the parties out of Court on Aprill945. The appellant Tulasamma

opposed this application which was ultimately dismissed on October 16, 1946. An appeal

filed by the respondent to the District Judge, Nellovas also dismissed. Thereafter

Tulasamma put the decree in execution and at the execution stage the parties appear to have
arrived at a settlement out of Court which was certified by the Executing Court on July 30,

1949 under Order XXI, Rule 2 of the Codég Civil Procedure. Under the compromise the

appellant Tulasamma was allotted the Schedule properties, but was to enjoy only a limited

interest therein with no power of alienation at all. According to the terms of the compromise

the properties were to rext to the plaintiff after the death of Tulasamma. Subsequently
Tulasamma continued to remain in possession of the properties even after coming into force

of the Hindu Succession Act, 1956 er ei nafter to be referred to a
of 1% 6 6 . By two registered deeds dated April 172
leased out some of the properties to defendants 2 and 3 by the first deed and sold some of the
properties to defendant 4 by the second deed. The plaintiff/respondentdiécba July 31,

1961 before the District Munsiff, Nellore for a declaration that the alienation made by the

widow Tulasamma were not binding on the plaintiff and could remain valid only till the

lifetime of the widow.

The basis of the action filed by tipdaintiff was that as the appellant Tulasamma had got
a restricted estate only under the terms of the compromise her interest could not be enlarged
into an absolute interest by the provisions of the 1956 Act in view of Section 14(2) of the said
Act. The siit was contested by the appellant Tulasamma who denied the allegations made in
the plaint and averred that by virtue of the provisions of the 1956 Act she had become the full
owner of the properties with absolute right of alienation and the respondemohadus
standi to file the present suit. The learned Munsiff decreed the suit of the plaintiff holding that
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the appellant Tulasamma got merely a limited interest in the properties which could be
enjoyed during her lifetime and that the alienations were binding on the reversioner.
Tulasamma then filed an appeal before the District Judge, Nellore, who reversed the finding
of the trial Court , all owed the appeal and
appellant Tulasamma had acquired an aleaioterest in the properties by .virtue of the
provisions of the 1956 Act. The learned Judge further held thagesttlon (2) of Section 14

had no application to the present case, because the compromise was an instrument in
recognition of a prexistingright. The plaintiff/respondent went up in second appeal to the
High Court against the judgment of the District Judge. The plea of the plaintiff/respondent
appears to have found favour with the High Court which held that the case of the appellant
was cledy covered by Section 14(2) of the Hindu Succession Act and as the compromise
was an instrument as contemplated by Section 14(2) of the 1956 Act Tulasamma could not
get an absolute interest under Section 14(1) of the Act. The High Court further helg that b
virtue of the compromise the appellant Tulasamma got title to the properties for the first time
and it was not a question of recognising agxisting right which she had none in view of the
fact that her husband had dghetadProparteAct, 193/f or e
We might further add that the facts narrated above have not been disputed by Counsel for the
parties.

* k k k%
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Jagannathan Pillaiv. Kunjithapadam Pillai
(1987) 2 SCC 572 AIR 1987 SC 1493

M.P. THAKKAR, J. - Under the same law [Section 14(1) of Hindu Succession Act, 1956]
in an identical faeskituation, a Hindu widow who has inherited property in Orissa or Andhra

Pradesh would be a o6limited ownerd and woul d
whereas ifshe has inherited property in Madras, Punjab, Bombay or Gujarat she would
become an déabsolute owner 6. That is to say, i

possession of a property (in which she had a limited ownership) subsequent to the
commencemendf the Act upon the retransfer of the very same property to her by the
transferee in whose favour she had transferred it prior to the commencement of the Act. This
incongruous situation has arisen because of an interpretation and application of Sétjion 14

of the Hindu Succession Act, 1956. In the context of the aforesaigifaation the High

Courts of OrissaGanesh Mahantav. Sukria Bewa,AIR 1963 Ori 167] and Andhra Pradesh
[Venkatarathnamv. Palamma (1970) 2 Andh WR 264] have proclaimed that sloaild be

only a limited owner of such property on such retransfer whereas the High Courts of Madras
[Chinnakolandai Goundarv. Thanji Gounder,AIR 1965 Mad 497], PunjabTgja Singhv.

Jagat Singh AIR 1964 Punj 403], BombayRamgowda Aunagowda. Bhausahebh AIR

1927 PC 227] and GujardB§i Champav. Chandrakanta Hiralal Dahyabhai SodagaiAIR

1973 Guj 227] have taken a contrary view and have pronounced that she would become an
6absolute owner6 of such a properetbyndeitake t he af o
this exercise to remove the unaesthetic wrinkles from the face of law to ensure that a Hindu
widow has the same rights under the same law regardless of the fact as to whether her
property is situated within the jurisdiction of one High Gaurthe other.

3. The typical facts in the backdrop of which the problem has to be viewed are:

(1) A Hindu female acquired a property, say by reason of the death of her husband, before
the commencement of the Act (i.e. before June 17, 1956).

)Whatsheacquired was a widowbs estate as wunders
law.

(3) She lost the possession of the property on account of a transaction whereby she
transferred the property in favour bHDfdan alien

(4) The property in gquestion was retransfer
enforcement of the Act by a registered document thus restoring to the widow the interest
(such as it was) which she had parted with earlier by reversing the otigimsdction.

It is in this factual background that the question will have to be examined as to whether
upon the reconveyance of the very property which she had alienated after enforcement of the
Act, she would become a full owner in respect of such agptppy virtue of Section 14(1) of
the Hindu Succession Act, 1956. Be it realized that the law has been settled by this Court that
the limited estate or limited ownership of a Hindu female would enlarge into an absolute
estate or full ownership of the prpy in question in the following fadituation:
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(1) Where she acquired the limited estate in the property before or after the
commencement of the Act provided she was in possession of the property at the time
of the coming into force of the Act on Jung 1956.

(2) Even if the property in question was possessed by her in lieu of her right to
maintenance as against the estate of her deceased husband or the joint family
property, she would be entitled to become a full or absolute owner having regard to
thef act that the origin of her right was trac
estate.

4. The problem which has arisen in the present appeal is in the context oauaiion
where while the widow acquired a limited estate from her husband shaotvaspossession
on the date of the enforcement of the Act viz. June 17, 1956. But the possession was restored
to her upon the original alienee reconveying the property to her.

5. On an analysis of Section 14(1) of the Hindu Succession Act of 195@uviidisnt that
the legislature has abolished the concept of limited ownership in respect of a Hindu female
and has enacted that any property possessed by her would thereafter be held by her as a full
owner. Section 14(1) would come into operation if wapassession of the property at the
point of time when she has an occasion to claim or assert a title thereto, or, in other words, at
the point of time when her right to the said property is called into question. The legal effect of
Section 14(1) would be #h after the coming into operation of the Act there would be no
property in respect of which it could be contended by anyone that a Hindu female is only a
limited owner and not a full owner. [We are for the moment not concerned with the fact that
subsectbn (2) of Section 14 which provides that Section 14(1) will not prevent creating a
restricted estate in favour of a Hindu female either by gift or will or any instrument or decree
of a civil court or award provided the very document creating title untocbefers a
restricted estate on her.] There is nothing in Section 14 which supports the proposition that a
Hindu female should be in actual physical possession or in constructive possession of any
property on the date of the coming into operation ofthe Ac The expression O0pos
been used in the sense of having a right to the property or control over the property. The
expression O6any property possessed by a Hindu
commencement of t hieds i the féllowing interpretadon:al y si s y

(1) Any property possessed by a Hindu female acquitsfore the
commencement of the Act will be held by her as a full owner thereof and not as a
limited owner.

(2) Any property possessed by a Hindu female acquirter the
commencement of the Act will be held as a full owner thereof and not as a limited
owner.

Since the Act in terms applies even to properties possessed by a Hindu female which are

ac quiaf etdercdmmencement of the Act, it is futile to contéhdt the Hindu female

shall be i n &pos bedosdthe comdenaermenttofitte Agl. if thepeoperty 6

i tself iafterba ct chuei rceodmnde nc e me nt of t he Act , t her e
property being either in physical or construetv possessi on obef thee i ndu f
coming into operation of the Act. There is, therefore, no escape from the conclusion that
possession, physical or constructive or in a legal sense, on the date of the coming into
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operation of the Act is not th&ne qua non for the acquisition of full ownership in property.

In fact, the intention of the legislature was to do away with the concept of limited ownership

in respect of the property owned by a Hindu female altogether. Section 4 of the Act (it needs

to be emphasized) provides that any text, rule or interpretation of Hindu law or custom or

usage as part of that law in force immediately before the commencement of this Act, shall

cease to have effect with respect of any matter for which provision is made Act. The

legislative intent is therefore, abundantly loud and clear. To erase the injustice and remove the

|l egal shackles by abolishing the concept of |
once and for all. To obviate haplitting, the égislature has made it abundantly clear that

whatever be the property possessed by a Hindu female, it will be of absolute ownership and

not of limited ownership notwithstanding the position obtaining under the traditional Hindu

law. Once it is shown that #he point of time when the question regarding title to property

held by a Hindu fpeomnasled thapmbiesty o that dateein theaege ofd

|l aw, the property hel dfbyIl hemwhwendtndatdeedd hoewl nde r dy.
In other words, all that has to be shown by her is that she had acquired the property and that

she was O6possessedbd of the property at the p
guestion. When she bought the property from the alienee to whom sheldhaldesproperty

prior to the enforcement of the Act, she Oacgq
explanation to Section 14(1) of the Act. The right that the original alienee had to hold the

property as owner (subject to his right being questidnethe reversioner on the death of the

female Hindu from whom he had purchased the property) was restored to her when she got
back the right that she had parted with. Whate
her by virtue of the transactioifhe status quo ante was restored in respect of her interest in

the said property. In the eye of law, therefore, the transaction by which the vendee of the

Hi ndu female acquired an interest in the said
was resbred to the position prevailing before the transaction took place. In other words, in the

eye of l aw the transaction stood obliterated
document executed in favour of técensdqueacasf er ee
of a retransfer by the alienee in favour of a Hindu female from whom he had acquired an

interest in the property in question. Thus on the date on which her right to the property was

call ed into oguesssteosdhee mopsrty eithwslae shad dnherited from her

husband she having by thenaequired and regained what she had lost. And by virtue of the

operation of Section 14(1) of the Act the limitation which previously inhered in respect of the

property disappeared upon the comingp operation of the Act. It is no longer open to

anyone now to contend that she had only a 61 in
6full &8 ownership, the concept of ' imited owne
effect from the comingnto operation of the Act.

6. Whether a challenge was made during her lifetime or it was made after her death, if the
guestion arose as to what was the nature of interest in the property held by the concerned
Hindu female after the reversal of the tratsacon t he answer wbul Hd be th
owner shi p la nm avweesstiip. B wodld have been a different matter if the
transferee from the concerned Hindu female had transferred his right, title and interest in the
property to a third persanstead of transferring it back to her. In that event the principle that
the transferor cannot transmit a better title or a title higher than that possessed by the
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transferor at the given time would come into play. Not otherwise. When the transaction was
reversed and what belonged to her was retransmitted to her, what the concerned Hindu female
acquired was a right which she herself once possessed namely, a limited ownership (as it was
known prior to the coming into force of the Act) which immediately negtunto or enlarges

into a full ownership in view of Section 14(1) of the Act on the enforcement of the Act.

The resultant position on the reversal of the transaction would be that the right, title and
interest that the alienee had in the property whickwaunder O6ecl i psed during
of the transaction had 4@merged on the disappearance of the eclipse. In other words, the
right which was under slumber came to be awakened as soon as the sleep induced by the
transaction came to an end. By theeamsal of the transaction no right of the reversioner was
affected, for he had merely a spes successionis in the property and nothing more. His possible
chance of succeeding upon the death of the Hindu female disappeared from the horizon as
soon as what shead temporarily parted with was restored to her.

7. The proponents of the view canvassed by the appellant placed strong reliance on the
decision rendered by a learned Single Judge of the Orissa High C@ahésh Mahantav.
Sukriya Bewa and the decisionof the Andhra Pradesh High Court ikledicherla
Venkatarathnam v. Siddani Palamma wherein the Andhra Pradesh High Court has
concurred with the view of the Orissa High Court. The basis of the reasoning is reflected in
the following passage fro@anesh Mahata case

iSection 14(1) does not purport to enlarge
from widow with regard to the transfers effected prior to the commencement of the
Act. A donee from a widow prior to the commencement of the Act acquiresaonly
wi dowés estate in the gifted property and ev
favour of the widow after the commencement of the Act, the widow would acquire
only a limited interest and not an absolute interest in the property as the donde canno
transmit any title higher than what he hi msel

It appears that the Orissa and the Andhra Prad
argument that the donee or the transferee who retransfers the property to the widow cannot
transmit a title higher than the title that they themselves had irrdpenty. In substance, the
argument is that as the transferee or the donee had only a limited interest, what he can
transmit to the widow is a limited interest. This argument postulates that Section 14(1) of the
Act does not come into play in the case oét@mansfer (by the donee or the transferee as the
case may be), to the widow subsequent to the commencement of the Act. There is a basic
fallacy in proceeding on the assumption that Section 14(1) has no impact or that the provision
has no role to play inase of such a retransfer. This line of reasoning overlooks the fact that
upon retransfer to the widow, the original transaction is obliterated and what transpired by
virtue of the consequence of the original transfer stands reversed. The resultant igaitio

the widow is restored to the original position. Section 14(1) would not be attracted if the
widow was not possessed of the property after the coming into force of the Act. But in view
of the reversal of the transaction, the widow becomes posiseStge property which she had
possessed prior to the transfer to the original alienee or the donee. And Section 14(1)
straightway comes into play. By virtue of the reversal of the original transaction, her rights
would have to be ascertained as if sheabse possessed of the property for the first time,
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after the commencement of the Act. It is now well settled that even if the widow has acquired

the interest in the property and is possessed of the property after the commencement of the
Act, her limited rght would ripen or mature into an absolute interest or full ownership. The
guestion that has to be asked is as to whether the widow became possessed of the property by
virtue of the acquisition of interest subsequent to the operation of the Act and wheather

interest was a limited interest. The whole purpose of Section 14(1) is to make a widow who
has a limited interest a full owner in respect of the property in question regardless of whether
the acquisition was prior to or subsequent to the commencerhém Act. On the date on

which the retransfer took place, she became possessed of the property. She became possessed
thereof subsequent to the commencement of the Act.

In the result her limited interest therein would enlarge into an absolute inferesfiter
the commencement of the Act any property possessed of and held by a widow becomes a
property in which she has absolute interest and not a limited interest, the concept of limited
interest having been abolished by Section 14(1) with effect fhemcommencement of the
Act. The Orissa High Court and the Andhra Pradesh High Court have fallen in error in testing
the matter from the standpoint of the alienee or the donee who retransfers the property. The
High Court posed the question as to whethey tlvould be entitled to full ownership in view
of Section 14(1), instead of posing the question as to whether the widow who becomes
possessed of the property after the commencement of the Act would be entitled to claim that
her limited interest had enla@jénto an absolute interest. Of course, Section 14(1) is not
intended to benefit the alienee or the donee, but is intended and designed to benefit the
widow. But the question has to be examined from the perspective of the widow who becomes
possessed of theroperty by virtue of the acquisition pursuant to the retransfer. The Andhra
Pradesh High Court has also fallen in error in accepting the fallacious argument that the
widow would be in the position of a stranger to whom the property was reconveyed or
retransferred. This fallacy is reflected in the following passage:

Therefore reconveyance will not revive her original right in the property and she
will be holding the estate reconveyed just like any other stranger alienee, for the
lifetime of the alienor widw, though she happens to be that widow, and there can be
no question of one alienation cancelling the other and the status quo ante, the
wi dowbés alienation being restored.

The case of the widow who had temporarily lost the right in the property by virthe
transfer in favour of the alienee or the donee cannot be equated with that of a stranger by
forgetting the realities of the situation. Surely, the Act was intended to benefit her. And when
the widow becomes possessed of the property, having regaieeidely that interest which
she had temporarily lost during the duration of the eclipse, Section 14(1) would come to her
rescue which would not be the matter in the case of a stranger who cannot invoke Section
14(1). A further error was committed in peeding on the mistaken assumption that the
decision inGummalapura Taggina Matada Kotturuswanvi. Setra VeeravvgAIR 1959 SC
577], supported the point of view which found favour with the Orissa and the Andhra Pradesh
High Courts. InKotturuswamicasethe alienation had taken place before the commencement
of the Act and rtels ¢ asthedpdopertyhaadd hadd obtained physical
possession as a trespasser without any title. It was not a case where the widow had regained






