0 ST A DUHEGER ARTICLE 12

The Constitution of India, Article 12: Al n t hi s part, unless the con
ithe Stateod includes the Government and Parli
Legislature of each of the States and all laradther authorities within the territory of India

or under the control of the Government of | ndi

Tests to decide which nother aut hor i f
agencies oinstrumentalities of state

The cumulative effect of all thiellowing factorshas to be seen:

1. filf the entire share capital of the corporation is held by government, it would
go a long way towards indicating that the corporation is an instrumentality or agency
of government. o

2Thexi st ence of HAdeep amay afforé anvindicaiiom e St at e ¢
that the Corporation is a State agency or instrumentality

3. Ailt may also be a relevant factoréwheth
status which is State conferred or State prot
4 . ilf t he f un cdnia® rofspubbicfimporthnee aododlogelyr at i
related to governmental functions, it would be a relevant factor in classifying the
corporation as an instrumentality or agency
5. ASpecifically, i f a depar poratontit of gover:
would be a strong factor supportive of this

instrumentalityor agency of government.

Som Prakash Rekhv. Union of India
AIR 1981 SC 212 (1981) 1 SCC 449

The petitioner was a clerk in the Burmah I5fél Storage Ltd. He retired at the age of 50
after qualifying for a pension, on April 1, 1973. He was also covered by a scheme under the
EmployeeéProvident Funds and Family Pension Fund Act, 1952. The employer undertaking
was statutorily taken over lijie Bharat Petroleum Corporation Ltd. under the Burmah Shell
(Acquisition of Undertakings in India) Act, 1976, and the Corporation became the statutory
successor of the petitioner employer. His pensionary rights, such as he had, therefore, became
claimabk from the second respondent. The pensionary provision for the Burmah Shell
employees depended on tleemsof a Trust Deed of 1950 under which a Pension Fund was
set up and regulations were made for its administration.

By virtue of Regulation 13, the pgbner was entitled to a pension of.R$599 subject
to certain deductions which foed the controversy in i case. He was also being paid
Supplementary Retirement Benefit of. B&/- per month for a period of 13 months after his
retirement which wastopped thereafter. By a letter dated September 25, 1974, the employer
(Burmah Shell) explained that from out of the pension of 18699 two deductions were
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authorised by Regulation 16. One such deduction was based on Regulation 16(1) because of
Employeead Provident Fund payment to the pensioner and the other rested on Regulation
16(3) on account of payment of gratuity. Resultantly,ension payabfievas shown as Rs
40.05.

Further, the petitioner claimed and receivedpgn®videntfund amount undehe PF Act
and recovered a gratuity amount due under the Payment of Gratuity Act, 1972. The petitioner
was intimated by the Burmah Shell that consequent on his drawal of provident fund and
gratuity benefits, the quantum of his pension would suffpraatarto shrinkage, leaving a
monthly pension of Rs 40 Since no superannuated soul can survive ol@sper month,
the petitioner moved theourt challenging the deductions from his original pension as illegal
and inhuman and demanding restoration of thiedum which he was originally drawing.
According to thepetitioner, his right to property under Article 19 had been violated.

The first issue before the Supreme Court was whether a writ could be issued under Article
32 of the Constitution against the BBG& government company

V.R. KRISHNA IYER, J .7 18 A preliminary objection has been raised by Shri G.B. Pai

(Counsel for Respondent 2) that no writ will lie against the second respondent since it is

neither a Government department nor a statutory cdiporhut just a company and so the

court should reject out of hand this proceeding under Article 32. We do see the force of this
contention, notwithstanding the observations in thieport Authority case [Ramana

Dayaram Shettyv. International Airport Authority of India, AIR 1979 SC 1628that the

status of oO0Stated wil/l attach to the Gover nmen

19. Let us first look at the facts emerging from the Act and then superimpose the law in
Article 12 whichdécbonecepheapusepeséStaf Part |11

Mark Twain is good chewingu m f or | awyers: #fnAGet your facts f
them as much as you please. o |t is common gro
Article 32, is limited to issuing directions or orders or writs for the enforcement of
fundament al rights and the question is whether
of Article 12 of the Constitution. We will examine this position more closely a litkr,| but
granting that Article 19 is aimed at State act

are largely confined to Article 12. We have to study the anatomy of the Corporation in the
setting of the Act and decide whether it comes withinsttepe of that Article. We have only

an inclusive definition, not a conclusive definition. One thing is clear. &utiority under

the control of the Government of Ind@mes within the definition. Before expanding on this
theme, we may scan the statutecheme, the purpose of the legislative project and the nature
of the juristic instrument it has created for fuifient of that purpose. Where constitutional
fundamentals, vital to the survival of human rights, are at stake functional realism, not facial
cosmetics, must be the diagnostic tool. Law, constitutional law, seeks the substance, not
merely the form. For, one may look like the innocent flower but be the serpent under it. The
preamble, which ordinarily illumines the object of the statute, makpkiin that what is
intended and achieved is nationalisation of an undertaking of strategic importance:

And whereas it is expedient in the public interest that the undertakings in India, of
Burmah Shell Oil Storage and Distributing Company of India Limisgyuld be



acquiredin order to ensure that the ownership and contfothe petroleum products
distributed and marketed in India by the said Compameyvested in the Statnd
thereby so distributed as best to subserve the common good;

It is true that wht is nationalised is a private enterprise motivated, undoubtedly, by the
need for transferring the ownership atwhtrol of the company and its petroleum products
distributed andnarketed in India. Section 3 is important from this angle.

On the appointeday, the right, title and interest of Burmah Shell, in relation to its
undertakings in India, shall stand transferred to, and shall vest in, the Central
Government.

20. This provision lays bare the central object of making the Central Government the
proprietor of the Undertaking. It hardly needs argument to convince a court that by virtue of
Section 3, the Central Government is the transferee of the Undertaking. Had a writ proceeding
been commenced during the period of vesting in the Central Governmemtjdtnot have
been resisted on the score that the employer
and the right, title and interest in Burmah Shell did vest in the Central Government.

21. A commercial undertaking although permitted to be runeuralr constitutional
scheme by government, may be better managed with professional skills and on business
principles, guided, of course, by social goals, if it were administered with commercial
flexibility and clarity free from departmental rigidity, slomotion procedures and hierarchy
of officers. That is why a considerable part of the public undertakings is in the corporate
sector.

22. It is interesting that with the industrial expansion, economics was assisted by
jurisprudence and law invented or atde expanded the corporate concept to facilitate
economic development consistently with the rule of law. Said Woodrow Wilson, several
decades back:

There was a time when corporations played a minor part in our business affairs,
but now they play the chigfart, and most men are the servants of corporations.

This legal facility of corporate instrument came to be used by the State in many countries
as a measure of immense convenience especially in its commercial ventures. The trappings of
personality, liberabn from governmental stiffness and capacity for mammoth growth,
together with administrative elasticity, are the attributes and advantages of corporations.
corporation is an artificial being, invisible, intangible, and existing only in the contemplation
of the law. Being the mere creature of the law, it possesses only those properties which the
charter of its creation confers on it, either expressly, or as incidental to itexistgnce.

Those are such as are supposed best calculated to effect tttefabjehich it was created.

Among the most important are immortality, and, if the expression be allowed, individuality;
properties by which a perpetual succession of many persons are considered the same, and may
act as a single individual.

Although corpoate personality is not a modern invention, its adaptation to embrace the
wide rangeof industry and commerce has a modern flavour. Welfare States like ours called
upon to execute many economic projects readily resort to this resourceful legal contrivance
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because of its practical advantages without a wee bit of diminution in ownership and control
of the Undertaking. The true owner is the State, the real operator is the State and the effective
controllerate is the State and accountability for its actionsg@dmmunity and to Parliament

is of the State. Nevertheless, a distinct juristic person with a corporate structure conducts the
business, with the added facilities enjoyed by companies and keeping theawtoasimy

which comes in handy from the point wkew of business management. Be it remembered
though that while the formal ownership is cast in the corporate mould, the reality reaches
down to State control. With this background we have to read Section 7 of the Act which runs
thus

7. (1) Notwithstandinganything contained in Sections 3, 4 andtie Central
Government mayf satisfied that a Government company is willing to comply, or has
complied with suchermsand conditions as that government may think fit to impose,
direct by notification that theight, title and interest and the liabilities of Burmah
Shell in relation to any of its undertakings in India, shrtead of continuing to vest
in the Central Government, vest in the Government condparfgmphasis added)

The core fact is that the CealtrGovernmentthrough this provision, chooses to make
over, for better management, its own property to its own offspring. A Government company
is a mintincarnation of government itself, made up of its blood and bones and given
corporate shape and stafasdefined objectives, not beyond.

23. Nor is this any isolated experiment in government formally transferring ownership to
a company. There are a number of statutory takeovers in India as in other countries, where the
initial vesting is in government, lowed by a later transfer to another instrumentalityay
be an existing government company or a corporation created by statute or even a society or
other legal person. In the present case, a Government company was created anteriorly and by
virtue of a mtification under Section 7 it became the transferee of the right, title and interest
as well as the liabilities of Burmah Shell.

24. The device is too obvious for deception that what is done is a formal transfer from
government to a Government companytesnotification clearly spells out:

In exercise of the powers conferred by -sestion (1) of Section 7 of the Burmah
Shell (Acquisition of Undertakings in India) Act, 1976 (2 of 1976k Central
Government,being satisfied that Burmah Shell Refineriesgl., a Government
company is willing to comply with sudermsand conditions as may be imposed by
the Central Governmenhereby directs that the right, title and interest and the
liabilities of Burmah Shell Oil Storage and Distributing Co. of India lindrelation
to its undertakings in Indiashall, instead of continuing to vest in the Central
Government vest witbffect from the twentjourth day of January 1976, Burmah
Shell Refineries Ltd.

This is the welworn legal strategy for government tanraconomic and like enterprises.
We live in an era of public sector corporations, the State being the reality behind. Law does
not hoodwink itself and what is but a strategy cannot be used as a stratagem.

25. These are the facts when we come to brass.thekds form the raw material out of
which the finished product of judicial finding is fabricated after processing through



established | egal principles. Il ndeed, in |1ife
facts because they are nottobua st e6. What, then, are the basic
Constitutional law is not a game of hide and seek but practicalifeea@onclusions. So

viewed, we are constrained to hold that Burmah Shell, a Government company though, is but

the alter eg of the Central Government and must, therefore, be treated as definitionally

caught in the net ofStat® since a juristic veil worn for certain legal purposes cannot

obliterate the true character of the entity for the purposes of constitutional law.

26. If we distil the essence of Article 12 textually and apprehend the expanded meaning
of AStateodo as interpreted precedentially, we r
Petroleum is but a double of Bharat Sarkar. Let us be clear that the jurisgrdmEning on
corporations is not myth but reality. What we mean is that corporate personality is a reality
and not an illusion or fictitious constructior
personbd i s-matten gtherthan a j hantah bing to which the law attributes
personality. AThis extension, for good and suf
€is one of the most noteworthy feats of the | e
of legal persons invented by thev and invested with a variety of attributes so as to achieve
certain purposes sanctioned by the law. For those purposes, a corporation or company has a
legal existence all its own. The characteristics of corporations, their rights and liabilities,
functional autonomy and juristic status, are jurisprudentially recognised as of a distinct entity
even where such corporations are but State agencies or instrumentalities. For purposes of the
Companies Act, 1956, a Government company has a distinct personiaidy @annot be
confused with the State. Likewise, a statutory corporation constituted to carry on a
commercial or other activity is for many purposes a distinct juristic entity not drowned in the
sea of State, although, in substance, its existence mant lzefdvojection of the State. What
we wish to emphasise is that merely because a company or other legal person has functional
and jural individuality for certain purposes and in certain areas of law, it does not necessarily
follow that for the effective dorcement of fundamental rights under our constitutional
scheme, we should not scan the real character of that entity; and if it is found to be a mere
agent or surrogate of the State, in fact owned by the State, in truth controlled by the State and
in effect an incarnation of the State, constitutional lawyers must not blink at these facts and
frustrate the enforcement of fundamental rights despite the inclusive definition of Article 12
that any authority controlled by the Government of India is itself Stadev has many
dimensions and fundamental facts must govern the applicability of fundamental rights in a
given situation.

27. Control by government of the corporation is writ large in the Act and in the factum of
being a Government company. Moreover, h&egtion 7 gives to the GovernmeaZmwmpany
mentioned in it a statutory recognition, a legislative sanction and status above a mere
GovernmeniCompany. If the entity is no morthana company under the company law or
society under the law relating to registd societies or cooperative societies you cannot call it
an authority. A ration shop run by a cooperative store financed by government is not an
authority, being a mere merchant, not a sharer
the province op owe r : AiAut hority (in Administrative La
certain matters of a public nature. o Therefore
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to alter, by his own will directed to that end, the rights, duties, liabilities oerdegal
relations, either of hi ms eabfextratoc makefa pessbrhaear per s o
0 a ut & when thg person is amgent or instrument of the functions of the Sidke

power is public. So the search here must be to see whieéhAct vests authority, as agent or

instrument of the State, to affect the legal relations of oneself or others.

29. In the present instance, the source of both, read in the light of Sections 3 and 7, is
saturated with State functions. Avowedly, the statutcontemplation, as disclosed by
Section 7, is that the company should step into the shoes of the executive power of the State.
The legislative milieu in which the second respondent came to be the successor of Burmah
Shell suggests that the former is mtltana mere company registered under the Companies
Act. It has a statutory flavour acquired under Section 7. Moreover, everything about the
second respondent in the matter of employees, their provident, superannuation and welfare
funds, is regulated stabrily unlike in the case of ordinary companies. Sections 9 and 10 deal
with these aspects. These two provisions which regulate the conditions of service and even
provide for adjudication of disputes relating to employees indicate that some of thesfeature
a statutory corporation attach to this Governm@ampany Sections 9 and 10, iterms
create rights and duties vasvis the Governmentompanyitself apart from the Companies
Act. An ordinary company, even a Government compampliciter has not e obligations
cast on the second respondent by Sections 9 and 10. And, Section 11 specifically gives the
Act primacy visavis other laws. Section 12, although it has no bearing on the specific
dispute we are concerned with in this case, is a clear paointbe statutory character of the
Government company and the vesting of an authority therein. This provision clothes the
Government company with power to take delivery of the property of Burmah Shell from
every person in whose possession, custody oraasich property may be. There are other
powers akin to this one in Section 12. The provision for penalties if any person meddles with
the property of the second respondent emphasises the special character of this Government
Company Equally unique is theprotection conferred by Section 16 on the Government
Companyand its officers and employees f#dfor anyt |
intended to be done under this Acto. Such an
companiesimpliciter, even ifthey happen to be Government companies. In the same strain is
the indemnity conferred by Section 18. This review, though skeletal, is sufficient strikingly to
bring home the point that the Corporation we are concerned with is timanea mere
Government ompany. Whatever its character antecedent to the Act, the provisions we have
adverted to have transformed it into an instrumentality of the Central Government with a
strong statutory flavour superadded and cl ear
Although registered as a company under the Indian Companies Act, the second respondent is
clearly a creature of the statute, the Undertaking having vested in it by force of Section 7 of
the Act. The various provisions to which our attention was drawnlaloeration of which is
not called for, emphasise the fact that the second respondent is not a mere company but much
morethanthat and has a statutory flavour in its operations and functions, in its powers and
duties, and in its personality itself, apaidrh being functionally and administratively under
the thumb of government. It is a limb of government, an agency of the State, a vicarious
creature of statute working on the wheels of the Acquisition Act. We do not mean to say that
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for purposes of Article309 or otherwise this Governme@bmpanyis State but limit our
holding to Article 12 and Part III.

32 Let us dilate a little on the living essence of constitutional fundamentals if we are not
to reduce fundamental rights to paper hopes and pisaplpes The judicial branch shall not
commit breach of faith with the bill of rights by interpretative exoneration of the State from
observance of these founding faithBhe higher values enacted into Part Il of the
Constitution certainly bind the State in iéxecutive and legislative branches. They are
constitutional guarantees to the Indian people, not fleeting promises in common enactments.
So long as they last in the National Charter they should not be truncated in their application
unless a contrandication is clearly written into the prescriptioa,la Articles 31A, 31B and
31C. Article 12 is a special definition with a broader goal. Far from restricting the concept of
State it enlarges the scope to embrace all authorities under the control of govefraent.
constitutional philosophy of a democratic, socialist republic mandated to undertake a
multitude of socieeconomic operations inspires Part IV and so we must envision the State
entering the vast territory of industrial and commercial activity, conmpstit or
monopolistically, for ensuring the welfare of the people. This expansive role of the State
under Part IV is not played at the expense of the cherished rights of the people entrenched in
Part Il since both the sets of imperatives are complemeratady coexist harmoniously.
Wherever the Constitution has felt the need to subordinate Part Ill to Part IV it has
specificated it and absent such express provision, both the Parts must and can nourish happily
together given benign judicial comprehensea Kerala v. N.M. Thomas[AIR 1976 SC
490] There is no inherent conflict between the two parts if orchestrated humanely. We are at
pains to emphasise this perspective because the substance of Part lll, save where the
Constitution says so, shall not be skoeid at the altar of Part IV by the stratagem of
incorporation. It is well known, and surely within the erudite and experienced ken of our
6founding fatherso, t hat government embar ks
resort to the jurisprudentigift of personification through incorporation. This contrivance of
carrying on business activities by the State through statutory corporations, government
companies and other bodies with legal personality, simplifies and facilitates transactions and
operaions beyond the traditional and tardy processes of governmental desks and cells noted
for their red tape exercise and drovehyarma.But to use the corporate methodology is not to
liberate the State from its basic obligation to obey Part Ill. To don tidenaf company is
to free the State from the inevitable constraints of governmental slow motion, not to play
truant with the great rights. Otherwise, a cunning plurality of corporations taking over almost
every State businessthe post and the raibad,the T.V. and the radio, every economic
ministry activity, why, even social welfasgork - will cheat the people of Part Il rights by
the easy pl ea: ANo admission for the bildl of
Telegraphs Limited to Indianddence Manufacturers Limited, from Social Welfare Board to
Backward Classes Corporation, the nation will be told that 'the State has ceased to be, save for
the nonnegotiable sovereign functions; and fundamental rights may suffer eclipse only to be
viewedin museum glass cases. Such a situation will be a treachery on the founding fathers, a
mockery of the Constitution and a government by puppetry because the crowd of corporations
which have carved out all functions will still be controlled completely bysthiechboards of
bureaucrats and political bosses from remote control rooms in Government Secretariats. The
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extended definition of ithe Stateo in Article
judicial construction. Before our eyes the corporate phenomés becoming ubiquitous.

What was archaically done yesterday by Government departments is alertly executed today by
Government companies, statutory corporations and like bodies and this tribe may legitimately

increase tomorrow. This efficiency is nottte purchased at the price of fundamental rights.

33. This Court inAirport Authority pointed its unanimous finger on these events and
portents:

Today with tremendous expansion of welfare and social service functions,
increasing control of material andaomic resources and large scale assumption of
industrial and commercial activities by the State, the power of the executive
Government to affect the lives of the people is steadily growing. The attainment of
socioeconomic justice being a conscious endswite policy, there is a vast and
inevitable increase in the frequency with which ordinary citizens came into
relationship of direct encounter with State podwelders. This renders it necessary to
structure and restrict the power of the executive Goventrso as to prevent its
arbitrary application or exercise. . . .

Today, the Government in a welfare State, is the regulator and dispenser of
special services and provider of a large number of benefits, including jobs, contracts,
licences, quotas, mineraights etc. The government pours forth wealth, money,
benefits, services, contracts, quotas and licences. The valuables dispensed by
government take many forms, but they all share one characteristic. They are steadily
taking the place of traditional forms wealth. These valuables which derive from
relationships to government are of many kinds. They comprise social security
benefits, cash grants for political sufferers and the whole scheme of State and local
welfare. Then again, thousands of people arel@&yag in the State and the Central
Governments and local authorities. Licences are required before one can engage in
many kinds of businesses or work. The power of giving licences means power to
withhold them and this gives control to the government orth® agents of
government on the lives of many people. Many individuals and many more
businesses enjoy largesse in the form of Government cokétragisthese mean
growth in the government largesse and with the increasing magnitude and range of
governmentafunctions as we move closer to a welfare State, more and more of our
wealth consists of these new forms

We do not suggest that there is any vice at all in government undertaking commercial or
other activities through the facile device of companies agrdblodies. But to scuttle Part Il
through the alibi ofc o mpany, Noay,Sttahteerbeds the rub!d The
proposition is well brought out by Bhagwati, J:

So far as India is concerned, the genesis of the emergence of corporations as
instrumentalities or agencies of government is to be found in the Government of

India Resolution on Industrial Policy dated April 6, 1948 where it was stated inter

alia that ifmanagement of State enterprise wi
public corporatin under the statutory control of the Central Government who will

assume such power s as may be necessary t o en
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policy envisaged in this and subsequent resolutions on industrial policy that
corporations were created lggpvernment for setting up and management of public
enterprises and carrying out other public functions. Ordinarily these functions could
have been carried out by government departmentally through its service personnel,
but the instrumentality or agency tife corporations was resorted to in these cases
having regard to the nature of the task to be perforifiled.corporations acting as
instrumentality or agency of government would obviously be subject to the same
limitations in thefield of constitutionaland administrative law as government itself,
though in the eye of the law, they would be distinct and independent legal entities. If
government acting through its officers is subjecteaain constitutional and public

law limitations, it must follow a foidri that government acting through the
instrumentality or agency of corporations should equally be subject to the same
limitations, (emphasis added)

34Article 12 gives the cue ¢ onddrthe doritral oft hi s
the Governmeno f Indi ad are comprehensive enough t

some nexus with government. A wide expansion coupled with a wise limitation may and must
readly and rightly be read into the last words of Article 12.

35. Addressing itself to the question of identifying those bodies which are agencies of
instrumentalities of government, the courtAinport Authority, observed:

A corporation may be created ime of two ways. It may be either established by
statute or incorporated under a law such as the Companies Act, 1956 or the Societies
Registration Act, 1860. Where a corporation is wholly controlled by government not
only in its policymaking but also in @aying out the functions entrusted to it by the
law establishing it or by the charter of its incorporation, there can be no doubt that it
would be an instrumentality or agency of governréentvhen does such a
corporation become an instrumentality or ageatgovernment? Is the holding of

the entire share capital of the corporation by government enough or is it necessary
that in addition, there should be a certain amount of direct control exercised by
government and, if so, what should be the nature of swcitrol? Should the
functions which the corporation is charged to carry out possess any particular
characteristic or feature, or is the nature of the functions immaterial? Now, one thing
is clear that if the entire share capital of the corporation is lnelgovernmentit

would go a long way towards indicating that the corporation is an instrumentality or
agency of governmeht. Whatthanare the tests to determine whether a corporation
established by statute or incorporated under law is an instrumermakigency of
government? It is not possible to formulate aAradlusive or exhaustive test which
would adequately answer this question. There is no cut and dried formula which
would provide the correct division of corporations into those which are
instumentalities or agencies of government and those which are not. (emphasis
added)

36 The <court proceeded to crystallise the
corporate bodies, beyond furnishing the full share capital:

pl

o t
stretching the meaning of ithe Stated to rope

t

e s
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fiBut a finding of State fiancial support plus an unusual degree of control over
the management and policies might lead one to characterise an operation as State
a c t i[Vide &ukhdevv. Bhagatram (1975) 1 SCC 421]So also the existence of
deep and pervasive State control maymffan indication that the Corporation is a
State agency or instrumentality. It may also be a relevant factor to consider whether
the corporation enjoys monopoly status which is State conferred or State protected.
There can be little doubt that State cordd or State protected monopoly status
would be highly relevant in assessing the ag:/
the State.

There is also another factor which may be regarded as having a bearing on this
issue and it is whether the operatiofi the corporation is ammportant public
function.It has been held in the United States in a number of cases that the concept of
private action must yield to a conception of State action where public functions are
being performed . If the functionsof the corporation are gfublic importance and
closely related to governmental functions, it would be a relevant factor in classifying
the corporation as an instrumentality or agency of Government. This is precisely
what was pointed out by Mathew, J., Sukhdev v. Bhagatramwhere the learned
Judge said that O6institutions engaged i n mat
public functions are by virtue of the nature of the functions perfobgegvernment
agencie@ Activities which are too fundamental the society are by definition too
i mportant not to be considered government f ut

3727 The conclusion is impeccable that if the c
agencyd of government , t hen Part e doflquasi wi | | tr
governmental beings, not of non State entities. We have no hesitation to hold that where the
chemistry of the corporate body answers the te
definition in Article 12. In our constitutional scheme evé the commanding heights belong
to the public sector of the national economy, to grant absolution to government companies
and their ilk from Part Il may be perilous. The court cannot connive at a process which
eventually makes fundamental rights asi@are fr oses i n DeArickeiizr | i ce
uses the expression Aother authoritiesodo and i1
also, theAirport Authority casesupplies a solidn.

If a statutory corporation, body or other authority isimstrumentality or agency of
the government, it would be an fAauthorityo a
of that expression in Article 12.

38. The decisions are not uniform as to whether being an instrumentality or agency of
governmentpsojureren der s t he company or other similar b
navigation through precedents and Bhagwati, Airport Authority has spoken for the court,

We may point out here that when we speak of a corporation being an instrumentality
or agemy of government, we do not mean to suggest that the corporation should be
an agent of the government in the sense that whatever it does should be binding on
the Government. It is not the relationship of principal and agent which is relevant and
material lut whether the corporation is an instrumentality of the government in the
sense that a part of the governing power of the State is located in the corporation and
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though the corporation is acting on its own behalf and not on behalf of the
government, its dmon is really in the nature of State action.

39. Let us cull out fromAirport Authorityt he i ndi ci a o€ urdderthher aut h
control of the Government of I ndiad bringing
Stateo. The f wd beenvemphgsised ancthatorulisg as telling, though not
clinching. These characteristics convert a statutory corporation, a Government company, a
cooperative society and other registered society or body into a State and they are not confined
to statutorycorporations alone.

40. The finale is reached when the cumulative effect of all the relevant factors above set
out (see p. 1)s assessed and once the body is found to be an instrumentality or agency of
government, the further conclusion emerges thasit i6 St at e®é and i s subjec
constitutional limitations as government.

41. This divagation explains the ratio of tAéport Authority in its full spectrum. There
the main contention was that the said authority, a statutory corporation, was teoarta
enforcement of fundamental rights against such a body was impermissible. As is apparent
from the extensive discussion above, the identical issue confronting us as to what are the
Aot her authoritieso cont e mpltleteevibstdftherdingsi cl e 12
relied on by either side received critical attention there and the-fjnédeand parameters
spelt out there must ordinarily govern our decision. A careful study of the features of the
Airport Authority and a Government compaogvered by Sections 7, 9, 10 and 12 of the Act
before us discloses a close parallel except that the Airport Authoritgdsed by a statute
while Bharat Petroleum (notified under Section 7 of the Acte@gnised by and clothed
with rights and dutiesypthe statute.

42. There is no doubt that Bhagwati, J. broadened the scope of State under Article 12 and
according to Shri G.B. Pai the observations spill over beyond the requirements of the case and
must be dismissed as obiter. His submission is thatnaxmegard to the fact that the
International Airport Authority is a corporation created by statute there was no occasion to go
beyond the narrow needs of the situation and expand upon the theme of State in Article 12
vis-a-vis Government companies, regigi@ societies and what not.

44. Shri G.B. Pai hopefully took us throu§@ukhdevcaseat length to demolish the ratio
in Airport Authority. A majority of three judges spoke through Ray, C.J., while Mathew, J.
ratiocinated differently to reach the same dosion. Alagiriswamy, J.struck a dissenting
not e. Whet her certain statutory corporations
mooted there at the instance of the employees who invoked Articles 14 and 16. The judgment
of the learned Chief Jusécsufficiently clinches the issue in favour of the petitioner here. The
problem was posed thus:
In short the question is whether these statutory corporations are authorities within the
meaning of Article 12The answer was phrased thus;

The employees ohese statutory bodies have a statutory status and they are entitled
to declaration of being in employment when their dismissal or removal is in
contravention of statutory provisions. By way of abundant caution we state that these
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employees are not servard§ the Union or the State. These statutory bodies are
Afauthoritiesd within the meaning of Article

Thus, the holding was that the legal persons involved there (three corporations, viz., the
Oil and Natural Gas Commission, the IndigtFinance Corporation and the Life Insurance

Corporation) were OStated wunder Article 12. T
argumentation imirport Authority.
45Repel ling the State's plea thaderArtblese bodi ¢

12, Ray, C.J. observed:

The State undertakes commercial functions in combination with governmental
functions in a welfare State. Governmental function must be authoritative. It must be
able to impose decision by or under law with authoritye €®ment of authority is of

a binding character. The rules and regulations are authoritative because these rules
and regulations direct and control not only the exercise of powers by the corporations
but also all persons who deal with these corporatians

The expression fdother authoritieso in Artic
Rajaghan State Electricity Board case[Rajaghan Electricity Board v. Mohan Lal, AIR
1967 SC 1857{o be wide enough to include within it every authority created bytatstand
functioning within the territory of India, or under the control of the Government of India. This
Court further said referring to earlier deci s
Article 12 will include all constitutional or statutoryuthorities on whom powers are
conferred by law. The State itself is envisaged under Article 298 as having the right to carry
on trade and business. The Statelefined in Article 12 is comprehended to include bodies
created for the purpose of promotingopeomic interests of the peoplehe circumstance that
the statutory body is required to carry on some activities of the nature of trade or commerce
does not indicate that the Board must be excl
Electricity SupplyAct showed that the Board had power to give directions, the disobedience
of which is punishable as a criminal offence. The power to issue directions and to enforce
compliance is an important aspect,

Dealing with governmental purposes and public autherittee court clarified:

In the British Broadcasting Corporatiornv. Johns (Inspector of Taxep[(1965)
1 Ch. 32], it was said that persons who are created to carry out governmental
purposes enjoy immunity like Crown servan@overnment purposes includle
traditional provinces of governmerds well as notiraditional provinces of
government if the Crown has constitutionally asserted that they are to be within the
province of government. . . .

A public authority is a body which has public or statutory ekt perform and
which performs those duties awdrries out its transactions for the benefit of the
public and not for private profifemphasis added)

46. Taking up each statute and analysing its provisions the learned Chief Justice
concluded:
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The strature of the Life Insurance Corporation indicates that the Corporation is
an agency of the government carrying on the exclusive business of life insurance.
Each and every provision shows in no uncertaimnmsthat the voice is that of the
Central Governmérand the hands are also of the Central Government.

These provisions of the Industrial Finance Corporation Act show that the
Corporationis in effect managed and controlled by the Central Government
(emphasis added)

The italicised portion pithily sums ughe meat of the matter. If the voice is of the
government and so also the hands, the face will not hide the soul. There is nothing in this
judgment which goes against a Government company being regardi&las® On the
contrary, the thrust of the logand the generality of the law are far from restrictive and apply
to all bodies which fill the bill.

47.Mat hew, J. is more positive in his concepti

The concept of State has undergone drastic changes in recent years. atelay St
cannot be conceived of simply as a coercive machinery wielding the thunderbolt of
authority. It has to be viewed mainly as a service corporation:

If we clearly grasp the character of the state as a social agent, understanding it
rationally as a form obervice and not mystically as an ultimate power, we shall
differ only in respect of the limits of its ability to render service.

A state is an abstract entity. It can only act through the instrumentality or agency
of natural or judicial persons. Therefpthere is nothing strange in the notion of the
State acting through a corporation and making it an agency or instrumentality of the
State.

The tasks of government multiplied with the advent of the welfare State and
consequently, the framework of civil sare administration became increasingly
insufficient for handling the new tasks which were often of a specialised and highly
technical character. At the same time, O&6bur e
of government by civil service, justified arot, was a powerful factor in the
development of a policy of public administration through separate corporations
which would operate largely according to business principles and be separately
accountable.

The public corporation, therefore, became a thimah af the government. In
Great Britain, the conduct of basic industries through giant corporation is now a
permanent feature of public life.

The Indian situation is an fartiori case, what with Part IV of the Constitution and the
Government of India Reagtion on Industrial Policy of 1956

Accordingly, the State will progressively assume a predominant and direct

responsibility for setting up new industrial undertakings and for developing transport

facilities. It will also undertake State trading on anéaging scale.

48. Of course, mere State aid to a company will not make its actions State actions.
Mathew, J. leaned to the view that:
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State financial support plus an unusual degree of control over the management and
policies might lead one to charactergeoperation as state action.

Indeed, the learned Judge went much farther:

Another factor which might be considered is whether the operation is an
important public function. The combination of State aid and the furnishing of an
important public service myaresult in a conclusion that the operation should be
classified as a State agency. If a given function is of such public importance and so
closely related to governmental functions as to be classified as a governmental
agency, then even the presence @eabe of state financial aid might be irrelevant in
making a finding of state action If the function does not fall within such a
description, then mere addition of State money would not influence the conclusion.

It must be noticed that the emphasis is wmctionality plus State control rath#ranon
the statutory character of the Corporation:

Institutions engaged in matters of high public interests or performing public
functions are by virtue of the nature of the function performed government agencies.
Activities which are too fundamental to the society are by definition too important
not to be considered government functions.

49. We may read the ratio from the judgment of Mathew, J. where he says:

It is clear from those provisions that the Central Govenmt has contributed the
original capital of the corporation, that part of the profit of the corporation goes to
that Government, that the Central Government exercises control over the policy of
the Corporation, that the Corporation carries on a businagsmd great public
importance and that it enjoys a monopoly in the business. | would draw the same
conclusions from the relevant provisions of the Industrial Finance Corporation Act
which have also been referred to in the aforesaid judgment. In thesastaoges, |
t hink, these corporations are agencies or i
therefore, 6Stated within the meaning of Art
have independent personalities in the eye of law does not mean thatrehegta
subject to the control of government or that they are not instrumentalities of the
government. These corporations are instrumentalities or agencies of the State for
carrying on businesses which otherwise would have been run by the State
departmentdy. If the State had chosen to carry on these businesses through the
medium of Government Departments, there would have been no question that actions
of these departments would be O6State actions
State actions?

(M)erely because a corporation has legal personality of its own, it does not
follow that the corporation cannot be an agent or instrumentality of the State, if it is
subject to control of government in all important matters of policy. No doubt, there
might be somalistinction between the nature of control exercised by principal over
agent and the control exercised by government over public corporation. That, | think
is only a distinction in degree. The crux of the matter is that public corporation is a
new type of mstitution which has sprung from the new social and economic functions
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of government and that it therefore does not neatly fit into old legal categories.
Instead of forcing it into them, the later should be adapted to the needs of changing
times and condibns.

50. There is nothing in these observations to confine the concept of State to statutory
corporations. Nay, the tests are common to any agency or instrumentality, the key factor
being the brooding presence of the State behind the operations of yhetatatory or other.

51. A study of Sukhdevcase vyields the clear result that the preponderant considerations
for pronouncing an entity as State agency or instrumentality are financial resources of the
State being the chief finding source, functional rabter being governmental in essence,
plenary control residing in government, prior history of the same activity having been carried
on by government and made over to the new body and some element of authority or
command. Whether the legal person is a o@pon createdy a statute, as distinguished
from undera statute, is not an important criterion although it may bmdinium Applying
the constellation of criteria collected by us fréinport Authority, on a cumulative basis
the given case, theris enough material to hold that the Bharat Petroleum Corporation is
6Stated within the enlarged meaning of Article

52. The Rajaghan Electricity Board case(the majority judgment of Bhargava, J.) is

perfectly compatible with the view we take of ARicl2 or has been expressedSimkhdev

and theAirport Authority. The short question that fell for decision was as to whether the

Electricity Board wagftaté There was no debate, no discussion and no decision on the issue

of excluding from the area oft&e under Article 12, units incorporateddera statute as

against those created by a statute. On the other hand, the controversy was over the exclusion

from the definition of State in Article 12 corporations engaged in commercial activities. This

plea br a narrow meaning was negatived by Bhargava, J. and in that context the learned

Judge explained the signification of #fAother au
The meaning of the WwWWEBSTEBRRG&GDNoTHL RD NEWen

INTERNATIONAL DICTIONARY,which can b e applicabl e, i s i a
administrative agency or corporation having gupmiernmental powers authorised
to administer arevenyggr oduci ng public enterpriseodo. This

word fauthorityo is cl ear trgatedhvby d gtaturwough t o i
which powers are conferred to carry out governmental or -@eoagrnmental
functions. The expression fAother authorities
every authority created by a statute and functioning within the terrifolryd@a, or

under the control of the Government of India; and we do not see any reason to

narrow down this meaning in the context in w
used in Article 12 of the Constitution.

These decisions of the court support oue i t hat t he expression
authoritieso in Article 12 wil!l include al/l
whom powers conferred may be for the purpose of carrying on commercial activities.

Under the Constitution, the State is itself envisagetaagng the right to carry on
trade or business as mentioned in Article 19)1)(n Part IV, the State has been
given the same meaning as in Article 12 and one of the directive principles laid down
in Article 46 is that the State shall promote with spec@e the educational and
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economic interests of the weaker sections of the pedple.State, as defined in

Article 12 is thus comprehended to include bodies created for the purpose of

promoting the educational and economic interests of the pedple. Sate, as

constituted by our Constitution, is further specifically empowered under Article 298

to carry on any trade or business. The circumstance that the Board under the

Electricity Supply Act, is required to carry on some activities of the nature &f trad

commerce does not, therefore, give any indication that the Board must be excluded

from the scope of the word fiStatedo as used i

The meaning of the |l earned Judge i s unmi st
comprehends bodies created foe purpose of promoting economic activities. These bodies
may be statutory corporations, registered societies, Government companies or other like
entities. The court was not called upon to consider this latter aspect, but to the extent to which
the holdirg goes, it supports the stand of the petitioners.

54. Imagine the possible result of holding that a Government company, being just an
entity created under a statute, not by a statute, it isStaté Having regard to the directive
in Article 38 and themplitude of the other Articles in Part IV government may appropriately
embark upon almost any activity which in a rsmtialist republic may fall within the private
sector. Any persondés empl oyment, entyandt ai nment
funeral service may be controlled by the State. And if all these enterprises are executed
through Government companies, bureaus, societies, councils, institutes and homes, the citizen
may forfeit his fundamental freedomis-a-vis these strange beiagvhich are governmeim
fact but corporatén form. If only fundamental rights were forbidden access to corporations,
companies, bureaus, institutes, councils and kindred bodies which act as agencies of the
Administration, there may be a breakdown of thie of law and the constitutional order in a
|l arge sector of government al activity carried
the way for a new tyranny by arbitrary administrators operated from behind by government
but unaccountable to Rdll of the Constitution. We cannot assent to an interpretation which
leads to such a disastrous conclusion unless the language of Article 12 offers no other
alternative.

55,1t is well known that Acorporati toms have n:¢
damnedd and Government corporations are mammot

It is dangerous to exonerate corporations from the need to have constitutional conscience;
and so, that interpretation, language permitting, which makes governmental agencies,
whatever teir mien, amenable to constitutional limitations must be adopted by the court as
against the alternative of permitting them to flourish asrgerium in imperio

56 The common sense signification of the expre
oft he Government of I ndi ao is plain and ther
sophisticated grounds such as that the legal person must be a statutory corporation, must have
power to make laws, must be created by and not under a statute and so on.

*k k% %



17

Pradeep Kumar Biswas. Indian Institute of Chemical Biology
(2002) 5 SCC 111

RUMA PAL, J. - In 1972 Sabhajit Tewary, a Junior Stenographer with the Council of

Scientific and Industrial Research (CSIR) filed a writ petition under Article 32 of the
Corstitution claiming parity of remuneration with the Stenographers who were newly

recruited to CSIR. His claim was based on Article 14 of the Constitution. A Bench of five

Judges of this Court denied him the benefit of that article because they He#blhgit

Tewaryv. Union of India [(1975) 1 SCC 485jhat the writ application was not maintainable
against CSI R as it was not an Aauthorityo w
Constitution. The correctness of the decision is before us for reconsideration.

2. The immediate cause for such reconsideration is a writ application filed by the
appellants in the Calcutta High Court challenging the termination of their services by
Respondent 1 which is a unit of CSIR. They prayed for an interim order before rtnedlea
Single Judge. That was refused by the Court on the prima facie view that the writ application
was itself not maintainable against Respondent 1. The appeal was also dismissed in view of
the decision of this Court i8abhajit Tewarycase

3. Challengingthe order of the Calcutta High Court, the appellants filed an appeal by way
of special leave before this Court. Oi88986, a Bench of two Judges of this Court referred
the matter to a Constitution Bench being of the view that the decisiBabhajit Tevary
required reconsideration fAhaving regard to tt
subsequent decisions in respect of several other institutes of similar nature set up by the
Uni on of I ndiao.

4. The questions therefore before us-aeCSIR a Stie within the meaning of Article 12
of the Constitution and if it is, should this Court reverse a decision which has stood for over a
quarter of a century?

5. The Constitution has t o an extent defined
including

fi t Baernment and Parliament of India and the Government and the Legislature of
each of the States and all local or other authorities within the territory of India or

under the control of the Government of I ndi a«
6.That an @Aincl usi Waadiexidaastive is a statement of tee olgvieus e r a |

and as far as Article 12 is concerned, has bece
faut horityo used in Articl e Xardoizgh eamdrog efitrhana

great generalites of thEonst i t uti ondo the content of whi ch
supplied by courts from time to time.

7. It would be a practical impossibility and an unnecessary exercise to note each of the
multitude of decisions on the point. It is enough for our presergoses to merely note that
the decisions may be categorized broadly into those which express a narrow and those that
express a more liberal view and to consider some decisions of this Court as illustrative of this
apparent divergence. In the ultimatealysis the difference may perhaps be attributable to
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different stages in the history of the development of the law by judicial decisions on the
subject.

8. But before considering the decisions it must be emphasized that the significance of
Article 12 liesin the fact that it occurs in Part Il of the Constitution which deals with
fundamental rights. The various articles in Part lll have placed responsibilities and obligations
on t he RSis tha irdiwidual to®nsure constitutional protection ofithe di vi dual 6s
rights against the State, including the right to equality under Article 14 and equality of
opportunity in matters of public employment under Article 16 and most importantly, the right
to enforce all or any of these fundamental rights agairtste i St at eo as defined
either under Article 32 by this Court or under Article 226 by the High Courts by issuance of
writs or directions or orders.

9. The range and scope of Article 14 and consequently Article 16 have been widened by a
processf judicial interpretation so that the right to equality now not only means the right not
to be discriminated against but also protection against any arbitrary or irrational act of the
State.

10. Keeping pace with this broad approach to the conceptwadligg under Articles 14
and 16, courts have whenever possible, sought to curb an arbitrary exercise of power against

individuals by Acentres of power oo, and there w

definition of iStateo in Article 12.

11. Initially the definition of State was treated as exhaustive and confined to the
authorities or those which could be regdsdem generiwith the authorities mentioned in the
definition of Article 12 itself. Sthete&xtame ag
to be understood with reference to the remedies available against it. For example, historically,

a writ of mandamus was available for enforcement of statutory duties or duties of a public
nature. Thus a statutory corporation, with regulatioaséd by such corporation pursuant to
statutory powers was considered a State, and the public duty was limited to those which were
created by statute.

12.The decision of the Constitution Bench of this CoutRajasthan SEBv. Mohan Lal
[(1969) 1 SCC 585]s illustrative of this. The question there was whether the Electricity
Board - which was a corporation constituted under a statute primarily for the purpose of
carrying on commerci al activities could come
After considering earlier decisions, it was said:

ifiThese decisions of the Court support our
authoritiesdéd in Article 12 wildl include all
whom powers are conferred by law. It is notlitmaterial that some of the powers

conferred may be for the purpose of carrying

13.1t followed that since a company incorporated under the Companies Act is not formed
statutorily and is not subject to any statutory dutyawiss an individual, it was excluded
from t he pur v Praga Tool$ Cofpid/t GA lenanual [AIR 1967 SC 1857]
where the question was whether an application under Article 226 for issuance of a writ of
mandamus would lie impugning an agreemernived at between a company and its
workmen, the Court held that:

\
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Ai[ T] here was neither a statutory nor a pub

respect of which enforcement could be sought by meansntremlamusnor was

there in its workmen any corqgsnding legal right for enforcement of any such

statutory or public duty. The High Court, therefore, was right in holding that no writ

petition for amandamu®r an order in the nature ofandamusould lie against the

company. o0

14. By 1975, Mathew, J. irsukhdev Singhv. Bhagatram Sardar Singh Raghuvanshi
[(1975) 1 SCC 421lhot ed that the concept of HAStateo
changes in recent year so. The question in
Commission, the Industridlinance Corporation and the Life Insurance Corporation, each of
which were public corporations set up by statutes, were authorities and therefore within the
definition of State in Article 12. The Court affirmed the decisioR&asthan SEB. Mohan

Lal® and held that the Court could compel compliance of statutory rules. But the majority
view expressed by A.N. Ray, C.J. also indicated that the concept would include a public
authority which

i s a body whstatutory duttes to periobnm andwhiperforms those
duties and carries out its transactions for the benefit of the public and not for private
profit. Such an authority is not precluded from making a profit for the public
benef (emphasis addgd

15. The use of the alternative is signditt. The Court scrutinised the history of the
formation of the three Corporations, the financial support given by the Central Government,
the utilization of the finances so provided, the nature of service rendered and noted that
despite the fact that eaa the Corporations ran on profits earned by it nevertheless the
structure of each of the Corporations showed that the three Corporations represented the

fifvoi ce and handso of t he Centr al Government .

although the empl@es of the three Corporations were not servants of the Union or the State,

55

ithese statutory bodies are 6éauthoritiesd with

16. Mathew, J. in his concurring judgment went further and propounded a view which
presaged the subsequent developments in the law. He said:

AfA State is an abstract entity. |t can
agency of natural or juridical persons. Therefore, there is nothing strange in the
notion of the State acting through arporation and making it an agency or
instrumentality of the State. o

17.For identifying such an agency or instrumentality he propounded four indicia:

o

@D AA finding of the State financi al suppo
the managementaqgdo | i ci es mi ght | ead one to character

2 AAnot her factor whi ch might be consi
i mportant public function. o

(©)) AThe combination of State aidviaend the
may result in a conclusion that the operation should be classified as a State agency. If a
given function is of such public importance and so closely related to governmental

de
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functions as to be classified as a governmental agency, then even theepoesavsence

of State financial aid might be irrelevant in making a finding of State action. If the
function does not fall within such a description, then mere addition of State money would

not influence the conclusion. o

4 nThe wul ti mat elevgnt rsotripurpose vstwhethér suchsa
corporation is an agency or instrumentality of the Government for carrying on a
business for the benefit of the public. In other words, the question is, for whose
benefit was the corporation carrying on the beisins ? 0

18. Sabhajit Tewarywas decided by the same Bench on the same dayldmlev Singh

The contention of the employee was that CSIR is an agency of the Central Government on the

basis of the CSIR Rules which, it was argued, showed that the Governonénailed the

functioning of CSIR in all its aspects. The submission was somewhat cursorily negatived by

this Court on the ground that all this

Awi |l | not establish anything more than

care that the promotion, guidee and cooperation of scientific and industrial
research, the institution and financing of specific researches, establishment or
development and assistance to special institutions or departments of the existing
institutions for scientific study of problesvaffecting particular industry in a trade, the
utilisation of the result of the researches conducted under the auspices of the Council
towards the development of industries in the country are carried out in a responsible
manner 0.

t

19. Although the Courtat ed t hat it was the Government

cared nevertheless the writ petition was
its decision two premises:

di

he

w h
S mi

i) AThe society does not have ualGast atutory c

Commission, or the Life Insurance Corporation or Industrial Finance Corporation. It
is a Society incorporated in accordance with the provisions of the Societies
Registration Acto and

(i) AThi s Co Praga Took Sorpme C.A Imanual [(1969) 1 SCC
585, Heavy Engg. Mazdoor Union. State of Bihar[(1969) 1 SCT65 and inS.L.
Agarwal (Dr) v. G.M., Hindustan Steel Ltd[(1970) 1 SCC 177}hat the Praga
Tools Corporation, Heavy Engineering Mazdoor Union and Hindustan Steel Ltd. are
all companies incorporated under the Companies Act and the employees of these
companies do not enjoy the protection available to government servants as
contemplated in Article 311. The companies were held in these cases to have
independent existence of the @owment and by the law relating to corporations.

These could notbe heldive depart ments of the Government . ¢

20.With respect, we are of the view that both the premises were not really relevant and in

fact contrary to the S$Suhdev SBiegh Besidks rélianoechgthe appr oa

Court on decisions pertaining to Article 311 which is contained in Part XIV of the

Constitution was inapposite. What was under consideration was Article 12 which by
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definition is limited to Part lll and by virtue of Acte 36 to Part IV of the Constitution. As
said by another Constitution Bench later in this context:

A[ M] erely because a juristic entity may be
within the meaning of Article 12, it may not be elevated to the posifion @ St at ed6 f or

the purpose of Articles 309, 310 and 311 which find a place in Part XIV. The
definition of oO0Stated6é in Article 12 which in
India or under the control of the Government of India is limited in itficagjon only

to Part Ill and by virtue of Article 36, to Part IV: it does not extend to the other
provisions of the Constitution and hence a |
purpose of Parts Ill and IV would not be so for the purpose of RerbXany other

provision of the Constitution. This is why the decisions of this Coustlin Agarwal

v. Hindustan Steel Ltdand other cases involving the applicability of Article 311

have no relevance to the issue before us. o

21. Normally, a precedentle Sabhajit Tewarywhich has stood for a length of time
should not be reversed, however erroneous the reasoning if it has stood unquestioned, without
its reasoning being Adistinguishedod out of all
principles @unciated in the earlier decision can stand consistently and be reconciled with
subsequent decisions of this Court, some equally authoritative. In oulSakhajit Tewary
fulfils both conditions.

22. Sidestepping the majority approachSabhajit Tewaryt he fidr asti ¢ change:«
perception of Su&dea Sirgldy Nathewad. and the tésts formulated by
him were affirmed and amplified iRamana Dayaram Shetty. International Airport
Authority of India [(1979) 3 SCC 489 Although the Intrnational Airport Authority of India
is a statutory corporation and therefore within the accepted connotation of State, the Bench of
three Judges developed the concept of State. The rationale for the approach was the one
adopted by Mathew, J. fBukhdev $hgh:

Ailn the early days, when the Government hai
effectively through natural persons constituting its civil service and they were found
adequate to discharge governmental functions, which were of traditional vintdge. B
as the tasks of the Government multiplied with the advent of the welfare State, it
began to be increasingly felt that the framework of civil service was not sufficient to
handle the new tasks which were often of specialised and highly technical aharacte
The inadequacy of the civil service to deal with these new problems came to be
realised and it became necessary to forge a new instrumentality or administrative
device for handling these new problems. It was in these circumstances and with a
view to suplying this administrative need that the public corporation came into
being as the third arm of the Government. o

23. From this perspective, the logical sequitur is that it really does not matter what guise
the State adopts for this purpose, whether by mporation established by statute or
incorporated under a law such as the Companies Act or formed under the Societies
Registration Act, 1860. Neither the form of the corporation, nor its ostensible autonomy
woul d take away f r om its domsstitutidna aceountakility urader P&itSt at e 0
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Il vis-a&vis the individual if it were in fact acting as an instrumentality or agency of the
Government.

24. As far asSabhajit Tewarywas concer ned, it was nAexplaine
Ramanasaying:

i T hGourt no doubt took the view on the basis of facts relevant to the
constitution and functioning of the Council
not find any discussion in this case as to what are the features which must be present
before a corpotai on can be regarded as an dauthority¢
12. This decision does not lay down any principle or test for the purpose of
determining when a corporation can be said t

be gleaned fromthedei si on, it i s whether the Corporati
Government 0. The Court seemed to hold on the
agency of the Government and was, t herefore,

25. The tests propounded by Mathew, JSukhdev Singhwere elaborated iRamana
and were reformulated two years later by a Constitution Benchiayn Hasia v. Khalid
Mujib Sehravard. What may have been technically characteriseobéier dictain Sukhdev
SinghandRamana( si nce i n baouthhoodses time ffact i nvol ve
corporation), formed the ratio decidendiAjfly Hasia The case itself dealt with a challenge
under Article 32 to admissions made to a college established and administered by a society
registered under the Jamrand Kashmir Registration of Societies Act, 1898. The contention
of the Society was that even if there were an arbitrary procedure followed for selecting
candidates for admission, and that this may have resulted in denial of equality to the
petitioners inthe matter of admission in violation of Article 14, nevertheless Article 14 was
not available to the petitioners because the Society was not a State within Article 12.

26.The Court recognised that:

AfObviously the Society caennoblndialoretheequated w
Government of any State nor can it be said to be a local authority and therefore, it
must come within the expression 6éother authol
of O60Stated. o

But it said that:

AiThe court s sthamlargedhe bcepe and widthoofithe Fundamental
Rights by bringing within their sweegvery authoritywhich is an instrumentality or
agency of the Government or through the corporate personality of which the
Government is acting, so as to subject trmvéBnment in all its myriad activities,
whether through natural persons or through corporate entities, to the basic obligation
of the Fundament al Rights. o

It was made clear that the genesis of the corporation was immaterial and that:

i The ¢ on cumentalityoof aganay sftthe Government is not limited to a
corporation created by a statute but is equally applicable to a company or society and
in a given case it would have to be decided, on a consideration of the relevant factors,
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whether the company gociety is an instrumentality or agency of the Government so
as to come within the meaning of the expressi

27.Ramanawas noted and quoted with approirakextensand the tests propounded for
determining as to when a corption can be said to be an instrumentality or agency of the
Government therein were culled out and summarised as follows:

fi ) One thing is clear that if the entire share capital of the corporation is held by
Government, it would go a long way towards igading that the corporation is an
instrumentality or agency of Government.

(2) Where the financial assistance of the State is so much as to meet almost entire
expenditure of the corporation, it would afford some indication of the corporation being
impregrated with governmental character.

(3) It may also be a relevant factor ... whether the corporation enjoys monopoly status
which is Stateconferred or Statprotected.

(4) Existence of deep and pervasive State control may afford an indication that the
corporation is a State agency or instrumentality.

(5) If the functions of the corporation are of public importance and closely related to
governmental functions, it would be a relevant factor in classifying the corporation as an
instrumentality or agency of Gernment.

(6) 6Specifically, i f a depart ment of Gover
would be a strong factor supportive of t hi
instrumentality or agency of Government. 0

28. In dealing withSabhaijit Tewarythe Court inAjay Hasianoted that sinc&abhajit
Tewarywas a decision given by a Bench of five Judges of this Court, it was undoubtedly
binding. The Court reaB8abhajit Tewaryas implicitly assenting to the proposition that CSIR
could have been an ingtnentality or agency of the Government even though it was a
registered society and limited the decision to the facts of the case. It held that the Court in
Sabhajit Tewary

Aidid not rest its conclusion on thke ground t
under the Societies Registration Act, 1860, but proceeded to consider various other
features of the Council for arriving at the conclusion that it was not an agency of the
Government and therefore not an Oaut horityd

29. The conclusion was then readhapplying the tests formulated to the facts that the
Society inAjay Hasiawas an aut hority falling within the d

30.0n the same day that the decisiojay Hasiawas pronounced came the decision of
Som Prakash Rekhv. Union of India. Here too, the reasoning Ramanawas followed and
Bhar at Petroleum Corporation was held to be ¢
Ar t i c Sabhajit Zevarywas criticised and distinguished as being limited to the facts of
the cae. It was said:

AThe rulings relied on are, wunfortunately,
that a body may be O6Stated under Part [ bu
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argument that merely because the Prime Minister was th&dBn¢ or that the other

members were appointed and removed by Governi
With great respect, we agree that in the absence of the other features elabdympeaitin

Authority casethe composition of the governing bodljone may not be decisive. The

laconic discussion and the limited ratioliewaryh ar dl'y hel p ei t her si de

31.The tests to determine whether a body fall s
12 laid down inRamanawith the Constitution Bencimprimatur in Ajay Hasiaform the
keystone of the subsequent jurisprudential superstructure judicially crafted on the subject
which is apparent from a chronological consideration of the authorities cited.

32.In P.K. Ramachandra lyewn. Union of India [(1984) 2 SCC 141]it was held that
both the Indian Council of Agricultural Research (ICAR) and its affiliate the Indian
Veterinary Research I nstitute were bodies as w
authorityo in Arti cYeeandh2r judidial bloWw evas Cealb ®tthet ut i on.
decision inSabhaijit Tewarywhen it was said:

AiMuch water has fl own do @abhajit hewarydasemuna si nce
and conceding that it is not specifically overruled in later decision, its ratio is
cons derably watered down so as to be a decisic

33.B.S. Minhasv. Indian Statistical Institute[(1983) 4 SCC 582held that the Indian
Statistical Institute, a registered society is an instrumentality of the Central Government and
as such is an fAauthorityd within the meaning o
that the composition of Respondent 1 is dominated by the representatives appointed by the
Central Government. The money required for running the Institute videbentirely by the
Central Government and even if any other moneys are to be received by the Institute, it can be
done only with the approval of the Central Government, and the accounts of the Institute have
also to be submitted to the Central Governnfenits scrutiny and satisfaction. The Society
has to comply with all such directions as may be issued by the Central Government. It was
held that the control of the Central Government is deep and pervasive.

34.The decision irCentral Inland Water Tranport Corpn. Ltd.v. Brojo Nath Ganguly
[(1986) 3 SCC 156kheld that the appellant Company was covered by Article 12 because it is
financed entirely by three Governments and is completely under the control of the Central
Government and is managed by the i@han and Board of Directors appointed by the
Central Government and removable by it and also that the activities carried on by the
Corporation are of vital national importance.

35. However, the tests propoundedAjay Hasiawere not applied iTekraj Vasandi v.
Union of India [(1988) 1 SCC 236where the Institute of Constitutional and Parliamentary
Studies (ICPS), a society registered under the Societies Registration Act, 1860 was held not
be an fAother authorityo wi tsdningis notiveeyclees.&lhi ng of
that was said was:

AHaving given our anxious consideration to
position to hold that ICPS is either an agency or instrumentality of the State so as to
come within thetpoariviieswsd®@fi 9oAheirclae 12 of tF
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36.However, the Court was <careful-tygicalinsay t hat
many ways and the nor mal tests may perhaps not

38. Perhaps this rather overenthastic application of the broad limits set Ajay Hasia
may have persuaded this Court to curb the tendenchamder Mohan Khannav. National
Council of Educational Research and Traininf(1991) 4 SCC 576]The Court referred to
the tests formulated iBukhdev Singh Ramana Ajay Hasiaand Som Prakash Rekhbut

striking a note of caution said that it hese &
conclusive or <clinching in any caseo. Il n that
CouncilofEducati onal Research (NCERT) was a fAState

Constitution. NCERT is a society registered under the Societies Registration Act. After
considering the provisions of its memorandum of association as well as the rules of NCERT,

this Court came to the conclusion that since NCERT was largely an autonomous body and the

activities of NCERT were not wholly related to governmental functions and that the
government control was confined only to the proper utilisation of the grant aod i$

funding was not entirely from government resources, the case did not satisfy the requirements

of the State under Article 12 of the Constitution. The Court relied principally on the decision

in Tekraj Vasandiv. Union of India. However, as far as ¢hdecision irSabhajit Tewaryv.
Union of Indawas concerned, it was noted that the 0
wat ered down in the subsequent decisionso.

39. Fresh off the judicial anvil is the decision Mysore Paper Mills Ltd.v. Mysore
PaperMi | | s Of f[{20a02) 2 SGLT 1&¥lhicmfairly represents what we have seen as
a continuity of thought commencing from the decisiorRimjasthan Electricity Boardin
1967 up to the present time. It held that a company substantially financed amzafiga
controlled by the Government, managed by a Board of Directors nominated and removable at
the instance of the Government and carrying on important functions of public interest under
the control of the Gover nme oftArtidlesl2. ian aut hority

40. The picture that ultimately emerges is that the tests formulatAjhjnHasi@l_o are
not a rigid set of principles so that if a body falls within any one of them it must, ex
hypothesi, be considered to be a State within the meaningdiofeAL2. The question in each
case would be whether in the light of the cumulative facts as established, the body is
financially, functionally and administratively dominated by or under the control of the
Government. Such control must be particulathi® body in question and must be pervasive.
If this is found then the body is a State within Article 12. On the other hand, when the control
is merely regulatory whether under statute or otherwise, it would not serve to make the body a
State.

41.Coming nav to the facts relating to CSIR, we have no doubt that it is well within the
range of Article 12, a conclusion which is sustainable when judged according to the tests
judicially evolved for the purpose.

The formation of CSIR

42.0n 2F4-1940, the Board oScientific and Industrial Research and 68-1941, the
Industrial Research Utilisation Committee were set up by the Department of Commerce,
Government of India with the broad objective of promoting industrial growth in this country.
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On 1411-1941, a Resation was passed by the Legislative Assembly and accepted by the
Government of India

43. For the purpose of coordinating and exercising administrative control over the
working of the two research bodies already set up by the Department of Commerag, and t
oversee the proper utilisation of the Industrial Research Fund, by a further Resolution dated
26-9-1942, the Government of India decided to set up a Council of Industrial Research on a
permanent footing which would be a registered society under thetiRégis of Societies
Act, 1860. Pursuant to the Resolution, 0r31P942 CSIR was duly registered. Blgvs and
rules were framed by the Governing Body of the Society in 1942 which have been
subsequently revised and amended. Unquestionably this showe hW&tR was ficr eat edo
the Government to carry on in an organized manner what was being done earlier by the
Department of Commerce of the Central Government. In fact the two research bodies which
were part of the Department of Commerce have since beemsetbsn CSIR.

Objects and functions
44.The 269-1942 Resolution had provided that the functions of CSIR would be:

@ to i mplement and give effect to the fol
Dewan Bahadur Sir A.R. Mudaliar and passed by the Legisl#&ssembly on 141-
1941 and accepted by the Government of I ndia;

(b) the promotion, guidance and coordination of scientific and industrial research in
India including the institution and the financing of specific agskes;

(c) the establishment or development and assistance to special institutions or
department of existing institutions for scientific study of problems affecting particular
industries and trade;

(d) the establishment and award of research studentshiptellowships;

(e) the utilisation of the results of the researches conducted under the auspices of the
Council towards the development of industries in the country and the payment of a share
of royalties arising out of the development of the resuitesearches to those who are
considered as having contributed towards the pursuit of such researches;

() the establishment, maintenance and management of laboratories, workshops,
institutes, and organisation to further scientific and industrial researdhutilise and
exploit for purposes of experiment or otherwise any discovery or invention likely to be of
use to Indian industries;

(g) the collection and dissemination or information in regard not only to research but
to industrial matters generally;

(h) publication of scientific papers and a journal of industrial research and
development; and

(i) any other activities to promote generally the objects of the resolution mentioned in
(a) above.

45. These objects which have been incorporated in the memorandl association of
CSIR manifestly demonstrate that CSIR was set up in the national interest to further the
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economic welfare of the society by fostering planned industrial development in the country.
That such a function is fundamental to the governafntiee country has already been held by

a Constitution Bench of this Court as far back as in 19&ajasthan SEBv. Mohan Lal

where it was said:

iThe State, as defined in Article 12, i s
created for the purpose of proting the educational and economic interests of the

BN

people. o

46.We are in respectful agreement with this statement of the law. The observations to the
contrary inChander Mohan Khannav. NCERT relied on by the learned Attorné&yeneral in
this context, daot represent the correct legal position.

47. Incidentally, CSIR was and continues to be a-pmfit-making organization and
according to clause 4 of CSI R6s memorandum of
however deri ved s hwaltdt thebpeomatign poi thosed objexts ksupjectfi t o
nevertheless in respect of the expenditure to such limitations as the Government of India may
from time to time i mposeo.

Management and control

48.When the Government of India resolved to set up CSIR ekxD®!2, it also decided
that the Governing Body would consist of the following members:

(1) The Honourable Member of the Council of His Excellency the Gov&seneral
in charge of the portfolio of Commerce (ex officio).

(2) A representative of the Commercesfartment of the Government of India,
appointed by the Government of India.

(3) A representative of the Finance Department of the Government of India,
appointed by the Government of India.

(49) Two members of the Board of Scientific and Industrial Reseglatted by the
said Board.

(5) Two members of the Industrial Research Utilisation Committee elected by the
said Committee.

(6) The Director of Scientific and Industrial Research.

(7) One or more members to be nominated by the Government of India toergpres
interests not otherwise represented.

49.The present Rules and Regulations, 1999 of CSIR provide that:

i & The Prime Minister of India shall be the ex officio President of the Society.

(b) The Minister in charge of the ministry or department, dealiitly the Council of
Scientific and Industrial Research shall be the ex officio ¥resident of the Society:

Provided that during any period when the Prime Minister is also such Minister, any
person nominated in this behalf by the Prime Minister shah&&icePresident.

(c) Minister in charge of Finance and Industry (ex officio).

(d) The members of the Governing Body.

(e) Chairman, Advisory Board.
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® Any other person or persons appointed by

The Governing Body of the Society isrtstituted by the:
(a) Director General;
(b) Member Finance;
(c) Directors of two national laboratories;
(d) Two eminent Scientists/Technologists, one of whom shall be from academia;
(e) Heads of two scientific departments/agencies of the Governmentiaf Ind

50. The dominant role played by the Government of India in the Governing Body of
CSIR is evident. The Director General who is ex officio Secretary of the Society is appointed
by the Government of India [Rulei}]. The submission of the learned Attes-General that
the Governing Body consisted of members, the majority of whom wergaoa@rnmental
members is, having regard to the facts on record, unacceptable. Furthermore, the members of
the Governing Body who are not thesr officioare nominated yothe President and their
membership can also be terminated by him and the Prime Ministeres thfécio President
of CSIR. It was then said that although the Prime Minister e¥asfficio President of the
Society but the power being exercised by thenBrMinister is as President of the Society.
This is also the reasoning iBabhajit Tewary With respect, the reasoning was and the
submission is erroneous. Ax officioappointment means that the appointment is by virtue of
the office; without any othewarrant or appointment than that resulting from the holding of a
particular office. Powers may be exercised by an officer, in this case the Prime Minister,
which are not specifically conferred upon him, but are necessarily implied in his office (as
Prime Mnister), these arex officia

51. The control of the Government in CSIR is ubiquitous. The Governing Body is
required to administer, direct and control the affairs and funds of the Society and shall, under

Rul e 43, have aut hor erd of theiSodety subject meveghelesa ih | t he
respect of expenditure to such limitations as the Government of India may from time to time
i mposeo. The aspect of financi al control by t

considered separately. The Gavieg Body also has the power to frame, amend or repeal the

byelaws of CSIR but only with the sanction of the Government of India-I8ye44 of the

1942Byel aws had provi ded -fasrshall raguire the pridr approvalofn t he b
the GovernoGeneralin-Counci | 0.

52.Rule 41 of the present Rules provides that:

iThe President may review/ amend/vary any of
and pass such orders as considered necessary to be communicated to the Chairman of the
Governing Body witin a month of the decision of the Governing Body and such order
shall be binding on the Governing Bodyhe Chairman may also refer any question
which in his opinion is of sufficient importance to justify such a reference for decision of
the President, wbhshall be binding on the Governing Bodgemphasis added)

53. Given the fact that the President of CSIR is the Prime Minister, under this Rule the
subjugation of the Governing Body to the will of the Central Government is complete.

54. As far as the eployees of CSIR are concerned the Central Civil Services
(Classification, Control and Appeal) Rules and the Central Civil Services (Conduct) Rules,
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for the time being in force, are from the outset applicable to them subject to the modification
thatreferenes t o the fAPresidento and Agover nment se
construed as fAPresident of the Societyo and fc
Soci etyodo r e-lpEL The scads gf pay &oplieable to all the emppE€SIR

are those prescribed by the Government of India for similar personnel, save in the case of
specialists (Bydaw 14) and in regard to all matters concerning service conditions of
employees of CSIR, the Fundamental and Supplementary Rules frarnied®gvernment of

India and such other rules and orders issued by the Government of India from time to time are

also, under Bydaw 15 applicable to the employees of CSIR. Apart from this, the rules/orders

issued by the Government of India regarding nesi@n of posts for SC/ST apply in regard to

appointments to posts to be made in CSIR (Bye19). CSIR cannot lay down or change the

terms and conditions of service of its employees and any alteration in thawsyean be

carried out only with the appval of the Government of India (Byaw 20).

Financial aid

55. The initial capital of CSIR was RslO lakhs, made available pursuant to the
Resolution of the Legislative Assembly on-1%#1941. Paragraph 5 of the 261942
Resolution of the Government widia pursuant to which CSIR was formed reads:

AThe Government of India have decided that
Fund, should be constituted by grants from the Central revenues to which additions
are to be made from time to time asmonegsvil i n from ot her sources.
sourceso wildl comprise grant s, i f any, by Pr
special or general purposes, contributions from universities or local bodies, donations
or benefactions, royalties, etc., receiviom the development of the results of
industrial research, and miscellaneous receipts. The Council of Scientific and
Industrial Research will exercise full powers in regard to the expenditure to be met
out of the Industrial Research Fund subject twliserving the byéaws framed by
the Governing Body of the Council, from time to tinwth the approval of the
Governor Generatin-Council, and to its annual budget being approved by the
GovernorGeneratin-Council 0

56. As already noted, the initial caégl of Rs 10 lakhs was made available by the Central
Government. According to the statement handed up to the Court on behalf of CSIR the
present financial position of CSIR is that at least 70% of the funds of CSIR are available from
grants made by the @ernment of India. For example, out of the total funds available to
CSIR for the years 19989, 19992000, 200601 of Rs 1023.68 crores, R4136.69 crores
and Rs1219.04 crores respectively, the Government of India has contribut&d 332
crores, Rs798.74 crores and R&77.88 crores. A major portion of the balance of the funds
available is generated from charges for rendering research and development works by CSIR
for projects such as the Rajiv Gandhi Drinking Water Mission, Technology Mission on
oilseeds and pulses and maize or giiarhid projects from other government departments.
Funds are also received by CSIR from sale proceeds of its products, publications, royalties
etc. Funds are also received from investments but undetaByé of CSIR, fund of the
Society may be invested only in such manner as prescribed by the Government of India. Some
contributions are made by the State Governmen
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institutions and -gotemmantal aogtebatiorere & pittanceTcbmgarado n
to the massive governmental input.

57.As far as expenditure is concerned, under-Bye 1 as it stands at present, the budget
esti mates of the Society are to be prepared ©b
instructionsissed by the Government of India from ti me
an internal audit, the accounts of CSIR are required to be audited by the Comptroller and
Auditor-General and placed before the table of both Houses of Parliament (Rule 69).

58. In the event of dissolution, unlike other registered societies which are governed by
Section 14 of the Societies Registration Act, 1860, the members of CSIR have no say in the
distribution of its assets and under clause 5 of the memorandum of associdliSiRofon
the winding up or dissolution of CSIR any property remaining after payment of all debts shall
have to be dealt with Ain such manner as the
therefore both historically and in its present operation subjettte financial control of the
Government of India. The assets and funds of CSIR though nominally owned by the Society
are in the ultimate analysis owned by the Government.

59. From whichever perspective the facts are considered, there can be no dodfé th
conclusion reached iBabhajit Tewarywas erroneous. If the decision®ébhajit Tewaryhad
sought to lay down as a legal principle that a society registered under the Societies Act or a
company incorporated under the Companies Act is, by thatrredspe, excluded from the
concept of State under Article 12, it is a principle which has long since been discredited.

fJudges have made worthy, i f shamef aced, ef fo
riddle it with exceptions and by distinctionse duce it to a shadow. 0

60. In the assessment of the facts, the Court had assumed certain principles, and sought
precedential support from decisions which were

ami dst a context whi c Hdthbfacs bdemwabogely scrutinisesl inthe u mb 1 e d
proper perspective, it could have led and can only lead to the conclusion that CSIR is a State
within the meaning of Article 12.

61. ShouldSabhajit Tewarystill stand as an authority even on the facts merelgumsecit
has stood for 25 years? We think not. Parallels may be drawn even on the facts leading to an
untenable interpretation of Article 12 and a consequential denial of the benefits of
fundamental rights to individuals who would otherwise be entitledeimtand

Ai[t] here is nothing in our Constitution whic
decision if we are convinced of its error and its baneful effect on the general interests of
the publico

Since on a r@xamination of the question we have comehe conclusion that the decision
was plainly erroneous, it is our duty to say so and not perpetuate our mistake.

62. Besides a new fact relating to CSIR has come to light since the decistablirajit
Tewary which unequivocally vindicates the conclusireached by us and fortifies us in
delivering thecoup de grace¢o the already attenuated decisiorsebhajit Tewary On 3110-
1986, in exercise of the powers conferred by-sedtion (2) of Section 14 of the
Administrative Tribunals Act, 1985, the CeasditGovernment specified 1171-1986 as the date



31

on and from which the provisions of sabction (3) of Section 14 of the 1985 Act would
apply to CSIR fibeing the Society owned and con

63. The learned Attornegeneral contended thatethnotification was not conclusive of
the fact that CSIR was a State within the meaning of Article 12 and that even if an entity is
not a State within the meaning of Article 12, it is open to the Government to issue a
notification for the purpose of ensugirthe benefits of the provisions of the Act to its
employees.

64. We cannot accept this. Reading Article 33f the Constitution and Section 14 of
the 1985 Act it is clear that no notification under Section 14(2) of the Administrative
Tribunals Act couldhave been issued by the Central Government unless the employees of
CSIR were either appointed to public services and posts in connection with the affairs of the
Union or of any State or of any local or other authority within the territory of India or unde
the control of the Government of India or of any corporation owned or controlled by the
Government. Once such a notification has been issued in respect of CSIR, the consequence
will be that an application would lie at the instance of the appellantsastt before the
Administrative Tribunal. No new jurisdiction was created in the Administrative Tribunal. The
notification which was issued by the Central Government merely served to shift the service
disputes of the employees of CSIR from the constitutiumdddiction of the High Court
under Article 226 to the Administrative Tribunals on the factual basis that CSIR was
amenable to the writ jurisdiction as a State or other authority under Article 12 of the
Constitution.

65. Therefore, the notification issddén 1986 by the Central Government under Article
14(2) of the Administrative Tribunals Act, 1985 serves in removing any residual doubt as to
the nature of CSIR and decisively concludes the issues before us against it.

66. Sabhajit Tewarydecisionmust beand is in the circumstances overruled. Accordingly
the matter is remitted back to the appropriate Bench to be dealt with in the light of our
decision.

* k k k%
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G. Basi Reddy. International Crops Research Institute
JT 2003 (2) SC 180

RUMA PAL, J. - 1. The appellants were employees of the respondent no. 1 (ICRISAT).
Their services were terminated. They filed writ petis before the High Court of Andhra
Pradesh against ICRISAT and the Union of India. The writ petitions were dismissed:sthe fi
writ petition so dismissed was W.P. No. 2730/19R1S( Mathewv. ICRISAT). A second

group of writ petitions was dismissed ori"3une 1988The disnissals are the subject matter

of these apeals. Both the Division Benches held that ICRISAT was raernational
organisation and was immune from being sued because of a notification issued in 1972 under
the United Nations (Privileges and Immunities) Act, 1947 and that a writ under Article 226
could not be issued to ICRISAT.

2. What or who is ICRISAT? Wathe High Court right in holding that it was not amena
ble to the writ jurisdiction under Article 2267

3. ICRISAT was proposed to be set up as a-pianiit research and training centre by the
Consultative Group on International Agricultural Research (GGQIAThe CGIAR is an
informal association of about 50 government and-gavernmental bodies and is -co
sponsored by the Food and Agriculture Organisation of the United Nations, (FAO). The
United Nations Deelopment Program (UNDP), the United EnvironmenigPam (UNEP)
and theWorld Bank The members of the CGIAR at the relevant time were the African
Devebpment Bank, the Asian Development Bank; Belgium, Canada, Denmark, the Food and
Agriculture Organization of the United States, Ford Foundation, FrancmaB@g, the Inter
American Development Bank, the International Bank for Rettaotion and Development
the Interndonal Development Research Centrepala Kellogg Foundation, Netherlands,
Norway, Rockefeller Foundation, Sweden, Switzerland, Unitecgdkam, United Nations
Development Programme and the United States of America. In addition there were
representatives from the five major developing regions of the world, namely, Africa, Asia and
the Far East, Latin America, the Middle East, Southern aneBasurope.

4. The object of setting up ICRISAT was to help developing countries in-aeadi
tropics to alleviate rural poverty and hunger in ways that are environmentally sustainable. The
developing countries include India, parts of South Asian;Sahlaran and South and Eastern
Africa and parts of Latin America. The object was sought to be achieved by research and
development of scientific technologies which could improve the quantity and quality of
sorghum kajra), pearl and finger millet, pigeon peahick peas and ground nut.

6. A memorandum of agreement was then entered into between the government of India
and the Ford Foundation (acting on behalf of the Consultative Group)"bMa&&h 1972
(referred to ashe March agreement) for the establismhef ICRISAT. The agreement
provided that the principal headquarters of ICRISAT would be at Hyderabad, India. The
agreement @orded that ICRISAT would, inter alia, serve, as a world centre for conducting
research and training of scientists for the improent of sorghum, millet, pigeon peas and
chick peas.

19.0n 23 June 1983, in view of growing indiscipline in the institute the diregéreral
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issued a circular which inter alia stated:

A new set of disciplinary and appeal prduees for staff hasden drafted and the

staff management joint council will be consulted in this regard. Until these
procedures are promulgated, procedures laid down in 1976 continue to apply. These
provide for minor and major penalties according to the schedule in aneWhere

the nature of the misconduct warrants a major penalty, an enquiry must be held
before the penalty can be proposed and awarded.

20. A show cause notice was issued to the appellant calling for an explanation for the acts
of misconduct specified thein. The appellant gave an explanation off 28ly 1983. The
explanation was not found satisfactory and an enquiry officer wasirdpd to enquire into
the charges framed against the appellant. In August 1983, the appellant filed the writ
application viich resulted in the impugned order. The prayer in the writ petition was for
issuance of a writ of mandamus directing ICRISAT to frame rules regarding the conditions of
service which "nearly approximate to the accepted custom of India" and to directoneotn
India to take action for fulfilment of clause 6(a)(2) of the March agreement between the
Union of India and CGIAR.

21.1t is not clear whether any copy of the writ petition was served on the resyperat
that stage. In any event, ICRISAT proceddwith the disciplinary enquiry against the
appellant. An inquiry notice was issued on™18eptember 1983. The pgllant did not
participate in the inquiry. Ultimately, the enquiry officer submitted a report to the personnel
manager on 17October 1983inding the charges against the appellant proved. The order of
termination was passed or"BAugust 1983 by the principal administrator. In the order
dismissing the appellant, it was stated that the appellant would stand relieved with effect from
5™ December 1983 and that the appellant would be entitled to three meathsy in lieu of
notice consequent upon the cessation of his employment with ICRISAT. It does not appear
that the apellants writ petition was amended to clealge the order of disnsal.

24. The appellarts arguments that the Union of India could not have granted iitynu
from legal process to ICRISAT under the 1947 Act and that in any event the grant of such
immunity could not serve to curtail the codrtsonstitutional power undeArticle 226,
proceeds on the basis that if it were not for such immunity, a writ could issue to ICRISAT. If
a writ did otherwise lie against a body, it is a moot point whether judicial review of its actions
could be excluded by grant of Immunity eitherdtgtute or by a statutory natification. Since,
in our view, no writ would lie against ICRISAT, therefore, further questions whether it could
or should have been granted immunity or whether the immunity debarred remedies under
Article 226 do not arise.

26. The facts which have been narrated earlier clearly show that ICRISAT does not fulfill
any of these tests. It was not set up by the government and, it givesiitesenluntarily to
a large number of cotmes besides India. It is not controlled bgrns it accountable to the
government. The blian governmeid financial contribution to ICRISAT is minimal. Its
participation in ICRISATs administration is limited to 3 out of 15 members. It cannot
therefore be said that ICRISAT is a State or othehaity as defined in Article 12 of the
Constitution.
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27. 1t is true that a writ under Article 226 also lies againgpersom for fiany other
purpose@. The power of the High Court to issue such a wriigiay persoacan only mean the
power to issue suchwrit to any person to whom, according to wedtattished principles, a
writ lies. That a writ may issue to an appropriate person for tfeement of any of the
rights conferred by part Il is clear enough from the language used. But the fisoaifr
any other pysose® must mearfifor any other purposefor which any of the writs mentioned
would according to well established principlesuis.

28. A writ under Article 226 can lie againstfipersom if it is a statutory body or
performs a public fuetion or discharges a public or statutory dUGRISAT has not been set
up by a statute nor are its activities statutorilytoaled. Although, it is not easy to define
what a public function or public duty is, it can reasonably be said that suchohmetie
similar to or closely related to those performable by the state in its sovereign capacity. The
primary activity of ICRISAT is to conduct research and traininggrammes in the sphere of
agriculture purely on a voluntary basis. A service volulytamdertaken cannot be said to be
a public duty. Besides ICRISAT has a role which extends beyond the territorial boundaries of
India and its activities are designed to benefit people from all over the world. While the
Indian public may be the beneficiaof the activities of the institute, it certainly cannot be
said that the ICRISAT owes a duty to the Indian public to provide research and training
facilities.

29. We are therefore of the view that the High Court was right in its conclusion that the
writ petition of the appellant was not maintainable against ICRISAT.

* k k k%
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Zee Telefilms Ltdv. Union of India
(2005) 4 SCC 649

Zee Telefilms Ltd(the first petitioner), is one of the largest vertically integrated media
entertainment grougs India. The Board of Control for Cricket in Ind{BCCI) (the second
respondent), is a society registered under the Tamil Nadu Societies Registration Act which is
said to be recognised by the Union of India, the Ministry of Youth Affairs and Sports. The
third and fourth respondents are President and Secretary respectively of the second
respondent. AESPN Star Sportso, known as AESSO
of the United States of America having a branch office in Singapore. Theesptbndent is a
firm of Chartered Accountants which was engaged by the Board in relation to the tender
floated on 78-2004.

In furtherance of a notice inviting tender for grant of exclusive television rights for a
period of four years, several entertaimnhgroups including the petitioners and the fifth
respondent gave their offers. Both the petitioners and the said respondent were found eligible
therefor. The first petitioner gave an offer for an amount of US $ 260,756,756.76 [INR
equivalent to Rs. 12,080,00,000] or US $ 281,189,189.19 [INR equivalent to Rs
13,0050,00,000]. Upon holding negotiations with the first petitioner as also the fifth
respondent, the Board decided to accept the offer of the former. Pursuant to and in furtherance
of the samea sum of Rs 92.50 crores equivalent to US $ 20 million was deposited by the
first petitioner in the State Bank of Travancore. The first petitioner agreed to abide by the
terms and conditions of offer subject to the conditions mentioned by the Board.

The fifth respondent in the meanwhile filed a writ petition before the Bombay High Court
[Writ Petition (L) No. 2462 of 2004]. In its affidavit, the Board justified its action in granting
the contract in favour of the first petitioner. The matter was taken ugpetoing on a dajo-
day basis. On 29-2004, the Board before commencing its argument stated that it purported
to have cancelled the entire tender process on the premise that no concluded contract was
reached between the parties as no letter of intenthieaefor been issued. The first petitioner,
however, raised a contention that such a concluded contract in fact had been arrived at. The
fifth respondent, in view of the statements made by the counsel for the Board, prayed for
withdrawal of the writ petibn, which was permitted. On the same day-922004] itself, the
Board terminated the contract of the first petitioner stating:

Ailn the | arger i nterest of the game of cri
been created in the grant of television rigifdr the ensuing test series owing to
l'itigation and as informed before the Hondobl

Board of Control for Cricket in India (BCCI) hereby cancels the entire process of
tender by invoking clauses 5.3, ®£i@nd 5.4¢) of the invitation to tender (ITT)
dated 78-2004, the terms of which were accepted and acknowledged by you. The
security in the form of bank guarantee and/or money deposited by you is being
returned i mmediately. o

The order of the Board dated-242004 terminéing the contract was questioned in the
writ petition contending that the action on the part of the Board in terminating the contract
was arbitrary and thus, violative of Article 14 of the Constitution. The petitioners prayed for
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setting aside the aboveidg@ommunication as also for issuance of a writ of or in the nature of
mandamus commanding the Board to act in terms of the decision arrived-81211058.

TheBCCl raisedtheissueof maintainability of the writ petition on the premise thatas
nott a&teodo within the meaning of Article 12 of t

Pleas of thepetitioners

(@) BCCI underbok all activities in relation to cricket including entering into the
contracts for awarding telecast and broadcasting rights, for advertisement reireties
stadium, etc.

(b) The team fielded by BCCI plag a s 6l ndi an Teambdaywhi | e p |
internationals or test matchedt could notbe gainsaid that the team purgatto represent
India as a nation, and its wingere matters of national prege. Theywore uniform that
carried the national flag, andieretreated as sports ambassadors of India.

(c) The sportsmen of todayere professionals devirtg their life to playing the game.
Theywerepaid a handsome remuneration by BCCI for their pagtan in the team. Thus,
theywerenot amateurs who participaten an honorary basis. Consequeritiey hal a right
under Article 19(1)Yf) to be considered for participation in the game. BCCI adithe
power to debar players from playing cricket ineige of its disciplinary powers. Obviously,

a body that purports to exercise powers that imuglrage the fundamental rights of citizens

constitutel a t |l east an O6authorityd within tihe meani
could hardly contend thait had the power to arbitrarily deny players all rights to even be

considered for participation in a tournament in which theye included as a team from

6l ndi ab.

(d) The Supreme&ourt hal already, by its interim orders, directed a fteair telecasof
the matches that were played in Pakistan in which a team selected by the respondent BCCI
participated. This was done, keeping in view the larger public interest involved in telecasting
of such a sportThe regulatory body that contletl solely and totie exclusion of all others,
the power to organise such games, and to select a team that would participate in such games
wasperforming a public function that must be discharged in a manner that complies with the
constitutional discipline of Part Il of th€onstitution. If the events organisegkre public
events, then that bodyasthe controlling authority of such public evearsdbe subject to the
discipline of Articles 14 and 19 of the Constitution.

(e) It wasalso submitted that even domestically, ralpresentative cricketould only be
under its aegis. No representative tournanoexntd be organised without the permission of
BCCI or its affiliates at any level of cricket.

(f) BCCI and its affiliatesverethe recipients of State largesg#er alia, in the form of
nominal rent forstadia.BCCI, performing one of the most important public functions for the
country with the authorisation and recognition by the Government of wdsamenable to
the writ jurisdiction ofthe Court under the provisiong the Constitution.

The Union of India conteradl that BCCl was State. In support of the said plea an
affidavit affirmed by the Deputy SecretarMinistry of Youth Affairs and Sports
Government of Indidad been filed. A large number of documemisre also filed to show
that the Board had all along been acting as a recognised body and as regards international
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matches hd always been seeking its prior permission. The Board had also been under the
administrative control of the Government of India.

Pleas of BCCI:

(a) BCCIl wasan autonomous heprofit-making association limited and restricted to its
members only and registered under the Tamil Nadu Societies Registration #ets d
private organisation whose objeatere to promote the game of crickdts functionswere
regulated and governed by its own Rules and Regulations independent of any statute and only
related to its members. The Rules and Regulations of Respondeahnhitieer any statutory
force nor it hd any statutory powers to make rules egulations having statutory force.

(b) The Working Committee elected from amongst its members in accordance with its
own Rules contrééd the entire affairs and management BECCI. There was no
representation of thgovernment or any statutory body of w@ever nature by whatever
form in it. There exigd no control of thegovernment over the function, finance,
administration, management and affairs of Respondent 2.

(c) BCCldid not discharge or perform any public or statutory duty.

(d) BCClreceival no grant o assistance in any form or manner from gogernment|t
couldbe stated that in a writ petition Rahul Mehra v. Union of India [WP (C) 1680/2000]
in the Hondébl e Hi gh Cohadfiled afidavitdstatling categoricddiyy i on o f
that therewasno government control of any nature uponB@CI and as idid not follow the
governmentguidelines whichhdb een consol i dated and issued unc
Operation Excel |l en¢8DBRSK-H(ESRNG dated16-2-1988 isdlied. F. 1
by the Department of Youth Affairs and Sports, Government of Indilanb@her extended
any financial assistance BCCI nor hal any relationship of whatsoever nature with it and no
financial assistancavas extended for participation inng tournament, competition or
otherwise organised IBCCI.

(e) BCCI organise cricket matches and/or tournaments between the teams of its
members and with the teams of the members of the International Cricket Council (ICC) which
wasalso an autonomous thp dehors any government control.... Matches weakorganised
wereplayed at places either belonging to members in India or at the places belonging to the
members of ICC only. Only when for the purpose of organising any match or tournament
with foreignparticipants BCClI requirad normal and scheduled permissions from the Ministry
of Sports for travel of foreign teams, it obtagithe same like any other private organisation,
particularly in the subjeanatter of foreign exchangeBCCl was the only autonmous
sporting body which not onlglid not obtain any financial grants but on the contrary edrn
foreign exchange.

(f) Organising cricket matches and/or tournaments between the teams of the members of
Respondent 2 and/or with the-noembers of the Intaational Cricket Councitould not be
said to be a facet of public function or government in character. No monopoly stdhescha
conferred upoBCCI either by statute or by thgpvernment. Any other body could organise
any matches on its own and neitl®€Cl nor thegovernment could oppose the same. As a
matter of fact, a number of cricket matches including international mateheplayed in the
country which hd nothing to do withBCCI. BCCI had no monopoly over sending teams
overseas for the game oficket and to control the entire game of cricket in India. Matches



38

which weresanctioned or recognised by I@@reonly known as official test matches or ene
day international matcheBCCIl wasentitled to invite teams of other members of ICC or
send teamsto participate in such matches by virtue of its membership of ICC.

N. SANTOSH HEGDE, J. [Majority view] T 8. A perusal ofArticle 12 shows that the
definition of State in the said article includes the Government of India, Parliament of India,

Governmeh s of t he St ates, |l egi sl atures of t he S
authoritieso. |t is the argument of the Board
authoritieso, hence is not a Statecofitemds t he pur

to the contrary on the ground that the various activities of the Board are in the nature of public
duties, a literal reading of the definition of State under Article 12 would not bring the Board
under the term Aot her fAnck 12 Haweverethedprodessrof t he pu

judici al i nterpretation has expanded the scop¢
judgments. It is on this basis that the petitioners contend that the Board would come under the
expanded meaning of thetefmot her aut horitiesd in Article 12
are those of a public body discharging public function.

9. Therefor e, t o understand t he expanded me an

Article 12, it is necessary to trace the orighimd scope of Article 12 in the Indian
Constitution. The present Article 12 was introduced in the Draft Constitution as Article 7.
While initiating a debate on this article in the Draft Constitution in the Constituent Assembly,
Dr. Ambedkar described theame of this article and the reasons why this article was placed
in the chapter on fundamental rights as follows:

AThe object of the fundament al rights is t\
in a position to claim those rights. Secondly, they nmhestbinding upon every
authority - | shall presently expl ai nhuponkevery t he wor d

authority which has got either the power to make laws or the power to have discretion
vested in it. Therefore, it is quite clear that if the fundaneights are to be clear,

then they must be binding not only upon the Central Government, they must not only
be binding upon the Provincial Government, they must not only be binding upon the
Governments established in the Indian States, they must alsadieghupon District

Local Boards, Municipalities, even Village Panchayats and Taluk Bomrdact,

every authority which has been created by law and which has got certain power to
make laws, to make rules, or make-taws.

If that proposition is accépd - and | do not see anyone who cares for
fundamental rights can object to such a universal obligdiging imposed upon
every authority created by lawthen, what are we to do to make our intention clear?
There are two ways of doing it. One way isuts € a composite phrase s

Stateb, as we have done in Article 7; or , to
Government, the Provincial Government, the State Government, the Municipality,
the Local Board, the Port Trust, or any other authgrio . |t seems to me not

cumbersome but stupid to keep on repeating this phraseology every time we have to
make a reference to some authorifyhe wisest course is to have this comprehensive
phrase and to economise inworde [ VI | (1€48]D(erdphalis supplied)
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10. From the above, it is seen that the intention of the Constitérammers in
incorporating this article was to treat such authority which has been created by law and which
has got certain powers to make laws, to make ruleseapdations to be included in the term
fot her authoritiesd as found presently in Arti

11. Till about the year 1967 the courts in India had taken the view that even statutory
bodies like universities, Selection Committees for admission to govermolteges were not
fot her authoritiesd for the pur pofaastmah Arti cl ¢
SEBv. Mohan Lala Constitution Bench of this Court I
authoritieso i s wi dever authdtgdneatéddy a statate andveichwi t hi n
powers are conferred to carry out governmental or qgasiernmental functions and
functioning within the territory of India or under the control of the Governmenhdaia.
(emphasis supplied) Even while holding so Shhhn a separate but concurring judgment
observed that every constitutional or statutory authority on whom powers are conferred by
l aw is not fiother authorityo within the meanin
is only those authorities wth are invested with sovereign powers, that is, power to make
rules or regulations and to administer or enforce them to the detriment of citizens and others
that fall within the daéutconsttdational or statfitoryib&lteat e d i n
invested with power but not sharing the soverei
the meaning of thairticle. (emphasis supplied)

12. Almost a decade later another Constitution Bench of this Court somewhat expanded
this concept yof i imot Bekhdeya@diaghvh Bhdgattam Sardar Singh
Raghuvanshi In this case the Court held that bodies like Oil and Natural Gas Commission,
Industrial Finance Corporation and Life Insurance Corporation which were crbgted
statutes, because of theat ur e of their activities do come w
in Article 12 even though in reality they were really constituted for commercial purposes.

13. From the above, it is to be noticed that because of the change in thecsommic
policies of the Government this Court considered it necessary by judicial interpretation to
give a wider meaning to the term Aother author
which were createdy an Act of legislature to be included inthe seiég r m Aot her aut hor

14. This judicial expansion of the term fAoth
view to prevent the Government from bypassing its constitutional obligations by creating
companies, corporations, etc. to perform its duties.

15. At this stage it is necessary to refer to the judgme@atfhajit Tewary. Union of
India [AIR 1975 SC 1329vhich was delivered by the very same Constitution Bench which
delivered the judgment iBukhdev Singhon the very same day. In this judgrémis Court
noticing its judgment irBukhdevSingh rejectedthe contention of the petitioner therein that
the Council for Scientific and Industrial Research, the respondent body in the said writ
petition which was only registered under the Societies Ratitm Act, would come under
the term Aother authoritiesod in Article 12.

16. The distinction to be noticed between the two judgments referred to hereinabove
namelySukhdev Singhand Sabhajit Tewaryis that in the former the Court held that bodies
which wee creatures of statutes having important State functions and where the State had
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pervasive control of activities of those bodies would be State for the purpose of Article 12;
while in Sabhajit Tewarycase the Court held that a body which was registeradeu a
statute and not performing important State functions and not functioning under the pervasive
control of the Government would not be a State for the purpose of Article 12.

17. Subsequento the above judgments of the Constitution Bench a tbuege
Bench of this Court in the case Bamana Dayaram Shetty. International Airport
Authority of India placing reliance on the judgment of this Coursinkhdev Singhheld
that the International Airport Authority which was an authority created by the
Intermational Airport Authority Act, 1971 was an instrumentality of the State, hence,
came within the term Aother authoritieso in Ar

18. Itis in the above context that the BenctRiamana Dayaram Shettgaselaid down
the parameters or the guidelinies identifying a body as coming within the definition of
fother authoritieso in Article 12.

19. Theabove tests propounded for determining as to when a corporation can be said to
be an instrumentality or agency of the Government was subsequently acbgpizd
Constitution Bench of this Court in the caseAgdy Hasiav. Khalid Mujib Sehravardi But
in the said case ofjay Hasia the Court went one step further and held that a society
registered under the Societies Registration Act could also be aminstrof State for the
purpose of the term fiother authoritiesodo in Al
Constitution Bench i\jay Hasiawas in direct conflict or was seen as being in direct conflict
with the earlier Constitution Bench of this CourtSabhajit Tewarycasewhich had held that
a body registered under a statute and which was not performing important State functions or
which was not under the pervasive control of the State cannot be considered as an
instrumentality of the State for theigpose of Article 12.

20. The above conflict in the judgments 8abhajit Tewaryand Ajay Hasia of two
coordinate Benches was noticed by this Court in the caBeadkep Kumar Biswaf2002)
5 SCC 111hnd hence the said caseRshdeep Kumar Biswasameto be referred to a larger
Bench of seven Judges and the said Bench, speaking through Ruma Pal, J. held that the
judgment inSabhaijit Tewarywas delivered on the facts of that case, hence could not be
considered as having laid down any principle in lale Baid larger Bench while accepting
the ratio laid down im\jay Hasiacasethough cautiously had to say the following in regard to
the said judgment of this Court Ajay Hasia(Pradeep Kumar Biswasasé:

fi38. Perhaps this rather overenthusiastic apion of the broad limits set by
Ajay Hasiamay have persuaded this Court to curb the tendenChamder Mohan
Khanna v. National Council of Educational Research and Trainingrhe Court
referred to the tests formulated Sukhdev Singh Ramana Ajay Hasia and Som
Prakash Rekhibut stri king a note of caution said t
indicia and are by no means conclusive or cl
guestion arose whether the National Council of Educational Research anai@raini
(NCERT) was a O6State6 as defined wunder Artic
society registered under the Societies Registration Act. After considering the
provisions of its memorandum of association as well as the rules of NCERT, this
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Court cameda the conclusion that since NCERT was largely an autonomous body

and the activities of NCERT were not wholly related to governmental functions and

that the government control was confined only to the proper utilisation of the grant

and since its funding vganot entirely from government resources, the case did not

satisfy the requirements of the State under Article 12 of the Constitution. The Court

relied principally on the decision ifiekraj Vasandiv. Union of India. However, as

far as the decision iBabhajit Tewaryv. Union of India was concerned, it was noted

t hat the O6decision has been distinguished &
deci sionsdé. 0

21. Thereafter the larger Bench of this CourPiadeep KumamBiswasafter discussing
the variouscaselaws laid down the following parameters for gauging whether a particular
body could be termed as State for the purpose of Article 12:

fi40. The picture that ultimately emerges is that the tests formulate¥jain
Hasia are not a rigid set of principles so tlifaa body falls within any one of them it
must,ex hypothesibe considered to be a State within the meaning of Article 12. The
guestion in each case would bavhether in the light of the cumulative facts as
established, the body is financially, functédly and administratively dominated by
or under the control of the Government. Such control must be particular to the body
in question and must be pervasive. If this is found then the body is a State within
Article 12. On the other hand, when the contsoimerely regulatory whether under
statute or otherwise, it would not serve to

22.Above is theratio decidendiaid down by a sevedudge Bench of this Court which is
binding on this Bench. The facts of the case in hand will & tested on the touchstone
of the parameters laid down Pradeep Kumar Biswasase. Before doing so it would be
worthwhile once again to recapitulate what are the guidelines laid doRraideep Kumar
Biswascase for a body to be a State under ArtideThey are:

(D) Principles laid down i\jay Hasiaare not a rigid set of principles so that if a
body falls within any one of them it must ex hypothesi, be considered to be a State
within the meaning of Article 12.

(2) The question in each case wilhve to be considered on the basis of facts
available as to whether in the light of the cumulative facts as established, the body is
financially, functionally, administratively dominated, by or under the control of the
Government.

(3) Such control must bgarticular to the body in question and must be
pervasive.

(4) Mere regulatory control whether under statute or otherwise would not serve to
make a body a State.

23.The facts established in this case show the following:

1. The Board is not created bytatute.

2. No part of the share capital of the Board is held by the Government.

3. Practically no financial assistance is given by the Government to meet the
whole or entire expenditure of the Board.



42

4. The Board does enjoy a monopoly status in thd fiélcricket but such status
is not Stateconferred or Statprotected.

5. There is no existence of a deep and pervasive State control. The control if any
is only regulatory in nature as applicable to other similar bodies. This control is not
specificallyexercised under any special statute applicable to the Board. All functions
of the Board are not public functions nor are they closely related to governmental
functions.

6. The Board is not created by transfer of a governraemied corporation. It is
an aitonomous body.

24. To these facts if we apply the principles laid down by the sdudge Bench in
Pradeep Kumar Biswag would be clear that the facts established do not cumulatively show
that the Board is financially, functionally or administrativelgminated by or is under the
control of the Government. Thus the little control that the Government may be said to have on
the Board is not pervasive in nature. Such limited control is purely regulatory control and
nothing more.

25. As s umi n gs sake that someyaf the farictidbns do partake the nature of
public duties or State actions, they being in a very limited area of the activities of the Board,
would not fall within the parameters laid down by this Couiadeep Kumar Biswasase
Even otlerwise assuming that there is some element of public duty involved in the discharge
of the Boarddéds functions, even PtadeepnKumaas per t
Biswas t hat by itself woul d not suffite for bri
authoritieso for the purpose of Article 12.

26. The learned counsel appearing for the petitioners, however, contended that there are
certain facet®f the activities of the Board which really did not come up for consideration in
any one of the earliecases including iPradeep Kumar Biswagaseand those facts if
considered would clearly go on to show that the Board is an instrumentality of the State. In
support of this argument, he contended that in the prelsgntontext cricket has become a
profession and that cricketers have a fundamental right under Article @P{a)pursue their
professional career as cricketers. It was also submitted that the Board controls the said rights
of a citizen by its Rules and Regulations and since such a reguatidme done only by the
State, the Board of necessity must be regarded as an instrumentality of the State. It was also
pointed out that under its Memorandum of Association and the rules and regulations and due
to its monopolistic control over the game afcket, the Board has ghervasive powers to
control a personbts cricketing career as it ha:
and affiliation to any particular cricket association, which in turn would affect his right to play
cricket at anyevel in India as well as abroad.

27. Assuming that these facts are correct the question then is, would it be sufficient to
hold the Board to be a State for the purpose of Article 12?

28. There is no doubt that Article 19(@)@uarantees to all citizetise fundamental right
to practiseany profession or to carry on any trade, occupation or business and that such a
right can only be regulated by the State by virtue of Article 19(6). Hence, it follows as a
logical corollary that any violation of this rigivill have to be claimed only against the State
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and unlike the rights under Articles 17 or 21, which can be claimed againStatenactors
including individuals, the right under Article 19(d)(cannot be claimed against an individual

or a nonState erity. Thus, to argue that every entity, which validly or invalidly arrogates to
itself the right to regulate or for that matter even starts regulating the fundamental right of the
citizen under Article 19(1y), is a State within the meaning of Article 12to put the cart
before the horse. If such logic were to be applied, every employer who regulates the manner
in which his employee works would also have to be treated as State. The prerequisite for
invoking the enforcement of a fundamental right underckert32 is that the violator of that

right should be a State first. Therefore, if the argument of the learned counsel for the
petitioner is to be accepted then the petitioner will have to first establish that the Board is a
State under Article 12 and itvsolating the fundamental rights of the petitioner. Unless this is
done the petitioner cannot allege that the Board violates fundamental rights and is therefore
State within Article 12. In this petition under Article 32 we have already held that the
petiioner has failed to establish that the Board is State within the meaning of Article 12.
Therefore assuming there is violation of any fundamental right by the Board that will not
make the Board a fAiStateo for the purpose of

29. It was then argukthat the Board discharges public duties which are in the nature of
State functions. Elaborating on this argument it was pointed out that the Board selects a team
to represent India in international matches. The Board makes rules that govern thesactivitie
of the cricket players, umpires and other persons involved in the activities of cricket. These,
according to the petitioner, are all in the nature of State functions and an entity which
discharges such functions can only be an instrumentality of Statefdre, the Board falls
within the definition of State for the purpose of Article 12. Assuming that the
abovementioned functions of the Board do amount to public duties or State functions, the
guestion for our consideration is: would this be sufficienthdld the Board to be a State for
the purpose of Article 12?7 While considering this aspect of the argument of the petitioner, it
should be borne in mind that the State/Union has not chosen the Board to perform these duties
nor has it legally authorised @éhBoard to carry out these functions under any law or
agreement. It has chosen to leave the activities of cricket to be controlled by private bodies
out of such bodiaeagdted)olwsuchcicclnmstances wher( teeeattibns of
the Board aranot actions as an authorised representative of the State, can it be said that the
Board is discharging State functions? The answer should be no. In the absence of any
authorisation, if a private body chooses to discharge any such function which is riloitgatoh
by law then it would be incorrect to hold that such action of the body would make it an
instrumentality of the State. The Union of India has tried to make out a case that the Board
discharges these functions because of the de facto recognitioedgbgrit to the Board under
the guidelines framed by it, but the Board has denied the same. In this regard we must hold
that the Union of India has failed to prove that there is any recognition by the Union of India
under the guidelines framed by it, ahatthe Board is discharging these functions on its own
as an autonomous body.

30.However, it is true that the Union of India has been exercising certain control over the
activities of the Board in regard to organising cricket matches and travel ofdia® team
abroad as also granting of permission to allow the foreign teams to come to India. But this
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control over the activities of the Board cannot be construed as an administrative control. At
best this is purely regulatory in nature and the same diogpto this Court inPradeep
Kumar Biswascaseis not a factor indicating a pervasive State control of the Board.

31.Be that as it may, it cannot be denied that the Board does discharge some duties like
the selection of an Indian cricket team, contngllithe activities of the players and others
involved in the game of cricket. These activities can be said to be akin to public duties or
State functions and if there is any violation of any constitutional or statutory obligation or
rights of other citizensthe aggrieved party may not have a relief by way of a petition under
Article 32. But that does not mean that the violator of such right would gdreeoierely
because it or he is not a State. Under the Indian jurisprudence there is always a just remed
for the violation of a right of a citizen. Though the remedy under Article 32 is not available,
an aggrieved party can always seek a remedy under the ordinary course of law or by way of a
writ petition under Article 226 of the Constitution, which is mwgber than Article 32.

33.Thus, it is clear that when a private body exercises its public functions even if it is not
a State, the aggrieved person has a remedy not only under the ordinary law but also under the
Constitution, by way of a writ petitionnder Article 226. Therefore, merely because a non
governmental body exercises some public duty, that by itself would not suffice to make such
body a State for the purpose of Article 12. In the instant case the activities of the Board do not
come under thguidelines laid down by this Court iRradeep Kumar Biswagsasehence
there is force in the contention of Mr Venugopal that this petition under Article 32 of the
Constitution is not maintainable.

34. At this stage, it is relevant to note another contartioMr Venugopal that the effect
of treating the Board as State will have-faaching consequences inasmuch as nearly 64
other National Sports Federations as well as some other bodies which represent India in the
international forum in the field of artulture, beauty pageants, cultural activities, music and
dance, science and technology or other such competitions will also have to be treated as a
AiStateo within the meaning of Article 12, ope
32. We do findsufficient force in this argument. Many of the abovementioned federations or
bodies do discharge functions and/or exercise powers which if not identical are at least similar
to the functions discharged by the Board. Many of the sportspersons and otheeprekent
their respective bodies make a livelihood out of it (for e.g. football, tennis, golf, beauty
pageants, etc.). Therefore, if the Board which controls the game of cricket is to be held to be a
State for the purpose of Article 12, there is absbiute reason why other similarly placed
bodies should not be treated as a State. The fact that the game of cricket is very popular in
India also cannot be a ground to differentiate these bodies from the Board. Any such
differentiation dependent upon poptg, finances and public opinion of the body concerned
would definitely violate Article 14 of the Constitution, as any discrimination to be valid must
be based on hard facts and not mere surmises. Therefore, the Board in this case cannot be
singlyidenti ed as an fAother authorityo for the purp
reasons stated above none of the other federations or bodies referred to hereinabove including
the Board can be considered as a fAStateo for t

35. In conclusion, it should be noted that there can be no two views about the fact that the
Constitution of this country is a living organism and it is the duty of courts to interpret the
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same to fulfil the needs and aspirations of the people depending oreduks of the time. It is

noticed earlier in this judgment that in Artic
at the time of framing of the Constitution with a limited objective of granting judicial review

of actions of such authorities whichieacreated under statute and which discharge State

functions. However, because of the need of the day this CourRajasthan SEBand

Sukhdev Singhoticing the socieeconomic policy of the country thought it fit to expand the
definition o&utiheritteiransdiottdeirncl ude bodies otfFl
development of law by judicial interpretation culminated in the judgment of the-Jedge

Bench in the case ¢fradeep Kumar Biswadt is to be noted that in the meantime the socio

econonic policy of the Government of India has changed and the State is today distancing

itself from commercial activities and concentrating on governance rather than on business.
Therefore, the situation prevailing at the timeSokhdev Singhis not in existeoe at least for

the time being, hence, there seems to be no
authoritieso in Article 12 by judicial interpr
borne in mind that as noticed above, in a democtiaese is a dividing line between a State

enterprise and a neéBtate enterprise, which is distinct and the judiciary should not be an

instrument to erase the said dividing line unless, of course, the circumstances of the day

require it to do so.

36. In the above view of the matter, the second respondent Board cannot be held to be a
State for the purpose of Article 12. Consequently, this writ petition filed under Article 32 of
the Constitution is not maintainable and the same is dismissed.

* k k k%
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State of U. Pv. Radhey Shyam Rai
2009 (3) SCALE 754

S.B. SINHA, J. - The short question which arises fmsideration herein is as to whether the

UttarPr adesh Ganna Kishan Sansthan (theShcetesSanst han

Registrab n Act i s the nde8ning df Aricle 12vof thelConatitutiohindio.

2. Indisputably, before constituting the Sansthan, its functions, viz., imparting of
knowledge and training to the cagewers and connected persons so as to effect indrease
the production of sugar in the State was being performed by the Cane Development
Department. The Sansthan was established by a Government Order dated 4.08.1975. The
State had established training centers at Shahjahanpur, Muzaffarnagar and Goraklspur. The
training centers, as noticed hereinbefore, were being run by the Cane Development
Department of the Government of Uttar Pradesh. Management of the said training centers was
transferred to the Sansthan. The expenses thereof were to be met from U.H. Gatka
Sam iti Sangh and Sakkar Vishesh Nidhi.

4. Respondent was appointed in the post of Computer Officer/Data Processing Officer.
The Governing Council of the Sansthariténmeeting held on 28.04.1997 resolved to abolish
the posts created and to canitee appointments made, pursuant whereto the services of the
respondentyeredispensed with by an order dated 1718®777.

Feeling aggrieved by the said order dated 17.05.1997, he filed a writ petition before the
Lucknow Bench of the High Court of Judiare at Allahabad being Writ Petition No. 869 of

1998 wherein one of the issues raised was wh
meaning of Article 12 of the Constitution of India.
5.The writ petition filed by the respondent came up for consideradore a Division
Bench of the High Court. It noticed an earlier decision of another Division Bench of the said
Court wherein it was opined that the appell anf

Article 12 of the Constitution of India. Howeverdidferent view was taken.

The gquestion as to whether the Sansthan woul

tile meaning of Article 12 of the Constitution of India was, therefore, referred to a Full Bench
of the High Court.

The Full Bench held thahe Sansthan being an authority would come within the purview

of definition of 6Stated within the meaning

6. Article 12 of the Constitution of India reads as under:

nil2. D e fnithrs ipdrtj uoless the contex ot her wi se requires,
the Government and Parliament of India and the Government and the legislature of each of
the States and all local or other authorities within the territory of India or under the control of
the Government of India.

7. Law in this behalf has developed a lot. With the changing societal conditions, a large
number of bodies exercising public functions have been brought within the purview of the
def i
[ (2002) 2 SCC 167] Mysore Paper Mills Ltd.

of

Ot

h

ni t i o nMysofe Pdp& tMalstLeMO MysorerPaper Mills Offices 6 Associ ati on
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Article 12 of the Constitution of India as it was substantially financedcanttolled by the
Government, managed by the Board of Directors nomireteldemovable at the instance of
the Government and carrying on functions of public interest under its control.

9. In Pradeep Kumar Biswasthe following tests for the purpose of determining the
nature of activities which would make the body come withiret def i ni ti on of 0St
been laid down by a Sevénidge Bench of this Court:

(i) Formation of the body

(i) Objects and functions

(iif) Management and control

(iv) Financial aid, etc.

The dicta of Mathew, J. isukhdev Singhv. Bhagatram Sardar SinghRaghuvanshi
[(1975) 1 SCC 421] was quoted with approvalRmnadeep Kuniar Biswasvhich is in the
following terms:

nil7v. For identifying such an agency or i n
indicia:

@anA finding of the State financalal support
over the management and policies might lead one to characterize an operation as

State action. o

(2) AnAnot her factor which miaght be consi de
i mportant public function. o

iThe combination of Staaimpgortaatipublicagemvite t he f ur n
may result in a conclusion that the operation should be classified as a State agency. If
a given function is of such public importance and so clasdhted to governmental
functions as to be classified as a governmental aggheyn even the presence or
absence of State financial aid might be irrelevant in making a finding of State action.
If the function does not fall within such a description, then mere addition of State
money would not influence the conclusion. o

(3 AT he e buestianavhich is relevant for our purpose is whether such a
corporation is an agency or instrumentality of the Government for carrying on a
business for the benefit of the public. In other words, the quesjdor whose
benefit was the corporationreging on the business?"

(4) This Court referred toAjay Hasia wherein the tests gathered from the
decision of this Court in Ramana Dayaram Shetty. International Airport
Authority of India [(1979) 3 SCC 489Jvere stated in the following terms:

n( 1) @nseleat that ifthe entire share capital of the corporation is held by
Government, it would go a long way towards indicating that the corporation is an
instrumentality or agency of Government.

Where the financial assistance of the State is so muah medt almost entire
expenditure of the corporation, it would afford some indication of the corporation
being impregnated with Governmental character.
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(2) It may also be a relevant factor whether the corporation enjoys monopoly
status which is State conferredState protected.

(3) Existence of deep and pervasive State control may afford an indication that
the corporation is a State agency or instrumentality.

(4) If the functions of the corporation are of public importance and closely
related to Governmental functisnit would be a relevant factor in classifying the
corporation as an instrumentality or agency of Government.

(5) Specifically, if a department of Government is transferred to a corporation, it
would be a strong factor supportive of this inference of th@aration being an

instrumentality or agency of Government. 0
(6) It was held irPradeep Kumar Biswas
fi40. The picture that ul ti mat eAgy emer ges i

Hasia are not a rigid set of principles so that if a body falls within any dribem

must ex hypothesi be considered within the meaning of Article 12. The question in
each case would be whether in the light of the cumulative facts as was established,
the body is financially, and administratively dominated by or under the contifu of
Government. Such control must be particular to the body in question and must be
pervasive. If this is found then the body is a State within Article 12. On the other
hand, when the control is merely regulatory whether under statute or otherwise, it

wou d not serve to make the “~body a State.o
11. The question as to whether the Board of Control for Criickitdia (BCCI) which is
a private body but had a control over the spo

meaning of Article 12 of the @stitution of India came up for consideration before a
Constitution Bench of this Court ibee Telefilms Ltdv. Union of India [(2005) 4 SCC 649]
wherein the majority felt itself bound by the dicta laid downPiradeep Kumar Biswas

(supra) to opinethatt was not a O6Stated within the mes
of India.

However, the minority view was as under:

il10. Broadl vy, there are three different co

guestions which fall within the expressiorther authorities":

() The corporations and the societies created by the State for carrying on its
trading activities in terms of Article 298 of the Constitution wherefor the capital,
infrastructure, initial investment and financial aid, provided by tiadeSand it also
exercises regulation and control thereover.

(i1) Bodies created, for research and other developmental works which are
otherwise governmental functions but may or may not be a part of the sovereign
function.

(iii) A private body is allowed to dischagublic duty or positive obligation of
public nature and furthermore is allowed to perform regulatory and controlling
functions and activities which were otherwibe job of the Government.
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71. There cannot be same standard or yardstick for judgingeditfeodies for
the purpose se of ascertaining as to whether any of them fulfils the requirements of
law therefor or not.

80. The concept thall public sector undertakings incorporated under the
Companies Act or the Societies Registration Act or anyrdioefor answering the
description of State must be financed by the Central Government and be under its
deep and pervasive control has in the past three decades undergone a sea change. The
thrust now is not upon the composition of the body but the datesfunctions
performed by it. The primary question which is required to be posed is whether the
body in question exercises public function.

110. Tests evolved by the courts have, thus, been expanded from time to time and
applied having regard to the faatumatrix obtaining in each case. Development in
this branch of law as in others has always found differences. Development of law had

never been an easy task and probably would

The majority despite hol di n@ meahirgof ABckC | [
12 of the Constitution of India opined that a writ petition under Article 226 of the
Constitution of India against it would be maintainable.

12. Keeping in view the aforementioned principles, we may consider the fact of the
present maer.

10 For the purpose of determining the question as to whether a society registered under
the Societies Registration Act would be a "State' within the meaning of Article 12 of the
Constitution of India or not, the histomyf its constitution plays an iportant role. The
functions which are being performed by the Sansthan were used to be performed by the
Government directly. The main purpose and object for which the training institutes were
established at different places in the State of Uttar Pradeshitediyn was to provide
scientific ways of sugarcane cultivation and management so as to improve the production of
cane with a view to achieve better production of sugar. Such a function indisputably is a State
function. The State established the 'Sanstharas to take over its own functions. It even
transferred the entire management relating to imparting of training in various institutes in its
favour. All the assets held by it for the aforementioned purpose including the infrastructural
facilities stoodtransferred in favour of the Sansthan. It was created under a Government
charter contained in the, Government Order dated 4.08.1975 issued in the name bf the
Governor of Uttar Pradesh. A budget of Rs. 6.00 lakhs was sanctioned in the yed@6.1975
50% of which was made by the Government and the remaining 50% by the Mills run by the
State Sugar Corporation, Indian Mill Association, U. P. Sugarcane Cooperative Federation
and Cane Development Societies. A sum of Rs. 2 lakhs was released immediately from the
Contingent Fund of the State and the remaining amount was released on acceptance of
supplementary demands and passing of Appropriation Bill by the Legislature. Some of the
objectives stated in the Memorandum of Association are:

(i) To establish, run and maintairaining institute for the benefit of cane growers and
the personnel in the Cane Development Department;

(i) To purchase land or building, etc. for establishing the institute, auditorium, etc.

S
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(i) To diffuse practical and scientific ways of sugar cane -cultivataord
management through sugar cane research workers.

It started with eight members of the Governing Council; all of whom were public
servants including the Cane Commissioner, Uttar Pradesh or were nominated by the State.

The Sansthan framed rules called fRules of Association of Sansathan, some of which
are as under:

() Co-opted Members not exceeding two (Rdbe
(1 Donors Members with right to elect two of them to be members of Sansthan..

(1 The Governing Council (having 12 members) headed by Ministasharge of
the Cane Department of the Government of U.P., with majority of the members, by virtue of
their respective offices under the State Government {Rule

(IV) Chairman of the Governing Council, to be the Chief Executive Authority of
Sansthan (Rul@b)

(V) Vice-Chairman who shall be Pramukh Sachiv, Sugar industry and Cane
Development of the Government and will preside the meetings in absence of Chairman (Rule
- 26).

(VI) The affairs of Sansthan shall be carried on and managed by the Governing

Council, which shalhave also power to appoint officers, employees of Sansthan and to fix
their pay scales and remuneration (R242.

(VIl) The Director of Sansthan, to be theddficio Secretary of the Governing Council
and he shall be officers, of the Government of U.P.,eputhtion (Rule30).

(VII) Account Officer of Sansthan, to be taken on deputation from amongst, servants of
the State Government. He shall be responsible for maintenance of the accounts etc. (Rule
32).

(IX) The Governor of Uttar Pradesh may from time to time isdivectives to the
society as to the exercise and performance of its functions in matters involving the security
of the State or substantial public interest and such other directives as he considers necessary
in regard to the finances and conduct of busireesd affairs of the society and in the like
manner may vary and annul any such directives and the society shall give immediate effect
to the directives so issued (Rufl (a)).

(X) The Governor of Uttar Pradesh may call for such returns, accounts and other
information with respect to the properties and activities of the society as may be required by
him from time to time (Rulell (b).

13. The Government had constituted anecamstituted a Committee consisting of
officers of the 6overnment and other holderthef public office with the Can@ommissioner
to streamline curriculum of training courses to be undertaken by it. The provisions of the
Uttar Pradesh Sugar Cane (Purchase Tax) Act, 1961 provided for appropriation of 50% of the
amount of tax from the Conktated Fund of the State and credited to and vested in 'Sakkar
Vishesh Nidhi' which was to be administered by a committee headbe IBecretary to the
Government in the sugar industry. The Government withdrew a huge amount from the said
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fund for makingt available to the Sansthan in the financial year 1288

14. The documentgroduced before the High Court reveal that 80 to 90% of the
expenditure of Sansthan was met out of the funds made available to it by the Government.
The majority of the officdbearers of theGoverning Council were holders of various offices
of the Government. It had, thus, a dominance of the holders of the office in the Government
of Uttar Pradesh; the Ministémcharge of Cane Department being itsofficio Chairman of
the Governing Council. He is the Chief Executive Authority. The Director and Accounts
Officer are also the government servants and the Sansthan is not free to appoint anybody on
those posts who is not a government servant. This itself clearly shows that {hesitmm
and constitution of Sansthan and its Governing Council was nothing but a show of the
Government and only a cover of the Society was given. Rule 41 ®ulesof Sansthan
provides that the Governor shall have power to issue any directives t8atm&han
concerning anynatter of public importance and the Sansthan shall give immediate effect to
the directives so issued. Furthermore, Rule 41(b) of the Rules of Sansthan reads as under:.

iThe Governor of Uttar Pr addassahd otinery c al |
information with respect to, the properties and activities of the society as maybe
required by him from time to time. o

The functions of the Sansthan are public functions.

15. From the materials placed before the court there cannot be anynd@ibbever that
the State exercises a deep and pervasive control over the affairs of the Sansthan, the Cane
Commissioner being at the helm of the affairs. The Accounts Officer is the officer of the State
Government and, is also seah deputation. The Bjority of members of the Governing
Council, as noticed hereinbefore, are holders of different offices of the State Government.
They play a vital role in carrying out the affairs of the Sansthan. They alone have power to
appoint anybody of their choice ¢ime post. It is required to obey all the directions issued by
the State Governor froth time totime. We therefore, are of the opinion that the Full Bench of
the High Court has "rightly held the Sansthan “State' within the meaning of Article 12 of the
Consitution of India.

16. For the reasons aforementioned, appeal is dismissed with costs.

* k k% %
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_OAW6 UNDER ARTI CLE 13

Keshavan Madhava Menow. State of Bombay
AIR 1951 SC 1281951 SCR 228

[On the 9" December, 1949, the appellant who was theseet ary of the Peoplebds Pu
Ltd., Bombay was arrested and a prosecution was started against him under Section 18(1) of the Indian
Press (Emergency Powers) AtB31 in the Court of the Chief Presidency Magistrate at Bombay for
publishingapamh |l et i n URaitivay Mazddoiun Keetilaf Nai Sazistb The prosecuti o
case was that the pamphlet was a nsleet within the meaning of Section 2(6) of the Act and that
since it had been published without the authority requiresebtjon 15(1)of the Act, the appellant had
committed an offence punishable under Section 18(1) of the Act. While the prosecution was pending,
the Constitution of India came into force on the 26 January, 1950, and thereafter the appellant raised
the contention thasecions 2(6), 15 and 18 of the Act were void, being inconsistent with Article
19(1)@) of the Constitution and therefore the case against him could not proceed. Having raised this
contention, the appellant filed a petition in the High Court at Bombay und#rieA228 of the
Constitution asking the High Court to send for the record of the case and declare that Sections 15 and
18 of the Indian Press (Emergency Powers) Act read seittion 2(6) and (10) thereof were void and
inoperative and the petitioner shdube ordered to be acquitte@he High Court refusedhis
application and held that the proceedings instituted against the appellant before the commencement of
the Constitution could not be affected by the provisions of the Constitution that came iptoridie

26 January, 1950The Court further held that Article 13(1) had virtually the effect of repealing such
provisions of existing laws as were inconsistent with any of the fundamental rights and that
consequently under Section 6 of the General Clausgs which is made applicable for the
interpretation of the Constitution by Article 367, pending proceedings were not affected. Dissatisfied
with this decision, the appellant referred the present appeal to the Supreme Court]

DAS, J. - 10. Two questions wre raised before thiareejudge Benchof Bombay High
Court namely-

(1) Whether Sections 15(1) and 18(1) read with the definitions contained in
Sections 2(6) and 2(10) of the Indian Press (Emergency Powers) Act, 1931, were
inconsistent with Article 19(1{a) read with clause (2) of that article? and

(2) Assuming that they were inconsistent, whether the proceedings commenced
under Section 18(1) of that Act before the commencement of the Constitution could
nevertheless be proceeded with?

11. TheHigh Courtconsidered it unnecessary to deal with or decide the first question and
disposed of the application only on the second question. The High Court took the view that
the word Avoido was wused in Article 13(1) in t
attracted Section 6 of the General Clauses Act, which Act by Article 367 was made applicable
for the interpretation of the Constitution. The High Court, therefore, reached the conclusion
that proceedings under the Indian Press (Emergency Powers) Actwifi8i were pending
at the date of the commencement of the Constitution were not affected, even if the Act were
inconsistent with the fundamental rights conferred by Article 18(3(d as such became
void under Article 13(1) of the Constitution afterndary 26, 1950. The High Court
accordingly answered the second question in t
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application. The petitioner has now come up on appeal before us on the strength of a
certificate granted by the High Court under Agi€32(1) of the Constitution.

13. An argument founded on what is claimed to be the spirit of the Constitution is always
attractive, for it has a powerful appeal to sentiment and emotion; but a court of law has to
gather the spirit of the Constitution frothe language of the Constitution. What one may
believe or think to be the spirit of the Constitution cannot prevail if the language of the
Constitution does not support that view. Article 372(2) gives power to the President to adapt
and modify existing hs by way of repeal or amendment. There is nothing to prevent the
President, in exercise of the powers conferred on him by that article, from repealing, say the
whole or any part of the Indian Press (Emergency Powers) Act, 1931. If the President does so,
then such repeal will at once attract Section 6 of the General Clauses Act. In such a situation
all prosecutions under the Indian Press (Emergency Powers) Act, 1931, which were pending
at the date of its repeal by the President would be saved and musbdaeedad with
notwithstanding the repeal of that Act unless an express provision was otherwise made in the
repealing Act. It is therefore clear that the idea of the preservation of past inchoate rights or
liabilities and pending proceedings to enforce thmes is not foreign or abhorrent to the
Constitution of India. We are, therefore, unable to accept the contention about the spirit of the
Constitution as invoked by the learned counsel in aid of his plea that pending proceedings
under a law which has becoraeid cannot be proceeded with. Further, if it is against the
spirit of the Constitution to continue the pending prosecutions under such a void law, surely it
should be equally repugnant to that spirit that men who have already been convicted under
such reressive law before the Constitution of India came into force should continue to rot in
jail. It is, therefore, quite clear that the court should construe the language of Article 13(1)
according to the established rules of interpretation and arrivetatétsneaning uninfluenced
by any assumed spirit of the Constitution.

15. Itwill be noticed that all that this claufért. 13(1)] declares is that all existing laws,
insofar as they are inconsistenith the provisions of Part Il shaltp the extent ofuch
inconsistencybe void. Every statute is prima facie prospective unless it is expressly or by
necessary implications made to have retrospective operation. There is no reason why this rule
of interpretation should not be applied for the purpose efpnéting our Constitution. We
find nothing in the language of Article 13(1) which may be read as indicating an intention to
give it retrospective operation. On the contrary, the language clearly points the other way. The
provisions of Part Ill guaranteehat are called fundamental rights. Indeed, the heading of
Part Il is AFundament al Rightso. These ri
Constitution. Before the Constitution came into force there was no such thing as fundamental
right. Wha Article 13(1) provides is that all existing laws which clash with the exercise of the
fundamental rights (which are for the first time created by the Constitution) shall to that
extent be void. As the fundamental rights became operative only on anth&atate of the
Constitution the question of the inconsistency of the existing laws with those rights must
necessarily arise on and from the date those rights came into being. It must follow, therefore,
that Article 13(1) can have no retrospective effadtib wholly prospective in its operation.

After this first point is noted, it should further be seen that Article 13(1) does netnis
make the existing laws which are inconsistent with the fundamental rightalvandtio or for
all purposes. On theontrary, it provides that all existing laws, insofar as they are inconsistent

ght s
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with the fundamental rights, shall be void to the extent of their inconsistency. They are not
void for all purposes but they are void only to the extent they come into conmiticthe
fundamental rights. In other words, on and after the commencement of the Constitution no
existing law will be permitted to stand in the way of the exercise of any of the fundamental
rights. Therefore, the voidness of the existing law is limitedhto future exercise of the
fundamental rights. Article 13(1) cannot be read as obliterating the entire operation of the
inconsistent laws, or to wipe them out altogether from the statute book, for to do so will be to
give them retrospective effect whiclhie have said, they do not possess. Such laws exist for

all past transactions and for enforcing all rights and liabilities accrued before the date of the
Constitution. Learned counsel for the appellant has drawn our attention to Articles 249(3),
250, 357, 88 and 369 where express provision has been made for saving things done under
the laws which expired. It will be noticed that each of those articles was concerned with
expiry of temporary statutes. It is well known that on the expiry of a temporary statute
further proceedings can be taken under it, unless the statute itself saved pending proceedings.
If, therefore, an offence had been committed under a temporary statute and the proceedings
were initiated but the offender had not been prosecuted anchpdribefore the expiry of the
statute, then, in the absence of any saving clause, the pending prosecution could not be
proceeded with after the expiry of the statute by efflux of time. It was on this principle that
express provision was made in the seversicles noted above for saving things done or
omitted to be done under the expiring laws referred to therein. As explained above, Article
13(1) is entirely prospective in its operation and as it was not intended to have any
retrospective effect there was necessity at all for inserting in that article any such saving
clause. The effect of Article 13(1) is quite different from the effect of the expiry of a
temporary statute or the repeal of a statute by a subsequent statute. As already explained,
Article 13(1) only has the effect of nullifying or rendering all inconsistent existing laws
ineffectual or nugatory and devoid of any legal force or binding effect only with respect to the
exercise of fundamental rights on and after the date of the commencertrenCainstitution.

It has no retrospective effect and if, therefore, an act was done before the commencement of
the Constitution in contravention of the provisions of any law which, after the Constitution,
becomes void with respect to the exercise of dnthe fundamental rights, the inconsistent

law is not wiped out so far as the past act is concerned, for, to say that it is, will be to give the
law retrospective effect. There is no fundamental right that a person shall not be prosecuted
and punished foan offence committed before the Constitution came into force. So far as the
past acts are concerned the law exists, notwithstanding that it does not exist with respect to
the future exercise of fundamental rights. We, therefore, agree with the conclusied at

by the High Court on the second question, although on different grounds. In our opinion,
therefore, this appeal fails and is dismissed.

* k k % %
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State of Gujaratv. Shri Ambica Mills Ltd.
(1974) 4SCC 656 : AIR 1974 SC 1300

K.K. MATHEW, J . - 2. The first respondent, a company registered under the Companies
Act, filed a Writ Petition in the High Court of Gujarat. In that petition it impugned the
provisions of Sections 3, 6A and 7 of the Bombay Labour Welfare Fund Act, 1953 (the Act)
and Section 3 of the Bombay Labour Welfare Fund (Gujarat Extension and Amendment)
Act, 1961 (the First Amendment Act) and Rules 3 and 4 of the Bombay Labour Welfare Fund
Rules, 1953 (the Rules) as unconstitutional and prayed for the issue of a writ in the nature of
mandamus or other appropriate writ or direction against the respondents in the writ petition to
desist from enforcing the direction in the notice dated August 2, 1962 of respondent No. 3 to
the writ petition requiring the petitioner1® respondent to payhé unpaid accumulations
specified therein.

3. The High Court held that Section 3(1) of the Act in so far as it relates to unpaid
accumulations specified in Section 3(@)(Section 3(4) and Section 6A of the Act and Rules
3 and 4 of the Rules was uncongiibnal and void.

4. In order to appreciate the controversy, it is necessary to state the background of the
amendment made by the Legislature of Gujarat in the Act. The Act was passed by the
legislature of the then State of Bombay in 1953 with a view ¢wige for the constitution of
a fund for financing the activities for promoting the welfare of labour in the State of Bombay.
Section 2(10) of the Act defined fAunpaid accur
employees but not made to them withipexriod of three years from the date on which they
became due, whether before or after the commencement of the Act, including the wages and
gratuity legally payable, but not including the amount of contribution, if any, paid by any
employer to a Providenttbkn d est abl i shed under the Empl oyees
Section 3(1) provided that the State Government shall constitute a fund called the Labour
Welfare Fund and that notwithstanding anything contained in any other law for the time being
in force,the sums specified in stdection (2) shall, subject to the provisions of-sabtion
(4) and Section 6A be paid into the fund. Claugeof subsection (2) of Section 3 provided
t hat the Fund shalll consi st of idéedthatthedundp ai d acc
shall vest in and be applied by the Board of Trustees subject to the provisions and for the
purposes of the Act. Section 19 gave power to the State Government to make rules and in the
exercise of that power, the State Government madRules. Rules 3 and wereconcerned
with the machinery for enforcing the provisions of the Act in regard to fines and unpaid
accumulations.

5. In Bombay Dyeing & Manufacturing Co. Ltdv. State of BombayjAIR 1958 SC
32§, this Court held that the provisis of Sections 3(1) and 3(2) were invalid on the ground
that they violated the fundamental right of the employer under Article1)®).(The
reasoning of the Court was that the effect of the relevant provisions of the Act was to transfer
to the Board thelebts due by the employer to the employees free from the bar of limitation
without discharging the employer from his liability to the employees and that Section 3(1)
therefore operated to take away the moneys of the employer without releasing him from his
liability to the employees. The Court also found that there was no machinery provided for
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adjudication of the claim of the employees when the amounts were required to be paid to the
fund.

6. The Statesought to justify the provisions of the Act as oneatiaty to abandoned
property and, therefore, by their very nature, they could not be held to violate the rights of any
person either under Article 19(f))r Article 31(2). The Court did not accept the contention
of the State but held that the purpose gislation with respect to abandoned property being
in the first instance to safeguard the property for the benefit of the true owners and the State
taking it over only in the absence of suchirls the law which vests the property absolutely
in the Stée without regard to the &ims of the true owners cannot be considered as one
relating to abandoned property.

7. On May 1, 1960, the State of Bombay was bifurcated into the States of Maharashtra
and Gujarat. The Legislature of Gujarat thereafter enabteditst Amendment Act making
various amendments in the Act, some of them with retrospective effect. The First Amendment
Act was intended to remedy the defects pointed out in the decision of this Court in the
Bombay Dyeingcase The preamble to the Firstlde nd ment Act recites that
to constitute a Fund for the financing of activities to promote welfare of labour in the State of
Guj arat , for conducting such activities and f ¢
6empl oyeed3) Sdefioms2dbébemployerd as any person
through another person either on behalf of himself or any other person, one or more
employees in an establishment and includes certain other persons. Section 2(4) defines
0 est abl nddhhtsdsectioh aseamended reads:
2(4) O6Establishmentdé means:
(i) A factory;
(i) A Tramway or motor omnibus service; and
(i Any establishment including a society registered under the Societies
Registiation Act, 1960, and a charitable or other trugtether registered under
the Bombay Public Trusts Act, 1950, or not, which carries on any business or
trade or any work in connection with or ancillary thereto and which employs or
on any working day during the preceding twelve months employed thare
fifty persons; but does not include an establishment (not being a factory) of the
Central or any State Government.

Subsection (10) of Section 2 defines Ounpaid ac

6unpaid accumul ationsd means all payments
to them within a period of three years from the date on which they became due

whether before or after the commencement of this Act including the wages and

gratuity legally payable but not including the amount of contribution if any, paid

by an employertoaprvi dent fund established under th
Funds Act, 1952.

Section 3 is retrospectively amended and the amended section in its matenabpaes

that the State Government shall constitute a fuaiddcthe Labour Welfare Fund and thag th

Fund shall consist of, among other things, all unpaid accumulations. It provides that the sums
specified shall be collected by such agencies and in such manner and the accounts of the fund
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shall be maintained and audited in such manner as may be pedscriie section further
provides that notwithstanding anything contained in any law for the time being in force or any
contract or instrument, all unpaid accumulations shall be collected by such agencies and in
such manner as may be prescribed and beipatltk first instance to the Board which shall

keep a separate account therefor untdirok thereto have been decided in the manner
provided in Section 6A. Section 6A is a new section introduced retrospectively in the Act and
subsections (1) and (2) ohat section state that all unpaid accumulations shall be deemed to
be abandoned property and that any unpaid accumulations paid to the Board in accordance
with the provisions of Section 3 shall, on such payment, discharge an employer of the liability
to m&ke payment to an employee in respect thereof, but to the extent only of the amount paid
to the Board and that the liability to make payment to the employee to the extent aforesaid
shall, subject to the other provisions of the section, be deemed to Herteth$o the Board.
Subsection (3) provides that as soon as possible after any unpaid accumulation is paid to the
Board, the Board shall, by a public notice, call upon interested employees to submit to the
Board their chimsfor any payment due to therBubsection (4) provides that such public
notice- shall contain such particulars as may be prescribed and that it shall be affixed on the
notice board or in its absence on a conspicuous part of the premises, of each establishment in
which the unpaid accunmations were earned and shall be published in the Official Gazette
and also in any two newspapers in the language commonly understood in the area in which
such establishment is situated, or in such other manner as may be prescribed, regard being had
to the amount of the claim. Stdection (5) states that after the notice is first affixed and
published under subection (4) it shall be again affixed and published from time to tima for
period of three years from the date on which it was first affixed abtished, in the manner
provided in that suisection in the months of June and December each yeaseStibn (6)

states that a certificate of the Board to the effect that the provisions-séstiins (4) and (5)

were complied with shall be conclusiveidgence thereof. Subection (7) provides that any
claim received whether in answer to the notic
from the date of the first publication of the notice in respect of such claim, shall be transferred
by the Board d the Authority appointed under Section 15 of the Payment of Wages Act,
1936, having jurisdiction in the area in which the factory or establishment is situated, and the
Authority shall proceed to adjudicate upon and decide such claim and that in healing su
claim the Authority shall have the powers conferred by and shall follow the procedure (in so
far as it is applicable) followed in giving effect to the provisions of that Act-seahion (8)

states that if in deciding any claim under sagtion (7), s Authority allows the whole or

part of such claim, it shall declare that the unpaid accumulation in relation to which the claim
is made shall, to the extent to which the claim is allowed ceases to be abandoned property and
shall order the Board to pay te claimant the amount of the claim as allowed by it and the
Board shall make payment accordingly: provided that the Board shall not be liable to pay any
sum in excess of that paid under sdution (4) of Section 3 to the Board as unpaid
accumulations,n respect of the claim. St#ection (9) provides for an appeal against the
decision rejecting any claim. Swection (10) provides that the Board shall comply with any
order made in appeal. Sskction (11) makes the decision in appeal final and conclasite

the right to receive payment, the liability of the Board to pay and also as to the amount, if any;
and subksection (12) states that if no claim is made within the time specified isesuion (7)
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or a claim or part thereof has been rejected, theruhpaid accumulations in respect of such
claim shall accrue to and vest in the Statba®a vacantiaand shall thereafter without further
assurance be deemed to be transferred to and form part of the Fund.

8. Section 7(1) provides that the Fund shafitye and be held and applied by the Board
as Trustees subject to the provisions and for the purposes of the Act and the moneys in the
Fund shall be utilized by the Board to defray the cost of carrying out measures which may be
specified by the State Govenent from time to time to promote the welfare of labour and of
their dependents. Stdection (2) of Section 7 specifies various measures for the benefit of
employees in general on which the moneys in the Fund may be expended by the Board.

12. During the pndency of the writ petition before the High Court, the Gujarat
Legislature passed the Bombay Labour Welfare Fund (Gujarat Amendment) Act, 1962 on
January 5, 1963 (the Second Amendment Act) introducingssation (13) in Section 6A
with retrospective effet from the date of commencement of the Act. That-sadtion
provides as follows:

(13) Nothing in the foregoing provisions of this section shall apply to unpaid
accumulations not already paid to the Board:

(a)in respect of which no separate accounthagen maintained so that the
unpaid chimsof employees are not traceable, or

(b)ywhich are proved to have been spent before the sixth day of December,
1961,

and accordingly such unpaid accumulations shall not be liable to be collected and

paid under stsection (4) of Section 3.

13. The State Government, in the exercise of its-md&ing power under Section 19
amended the Rules by amending Rule 3 and adding a new Rule 3A setting out the particulars
to be contained in the public notice issued under@e6\(3).

14. The first respondent raised several contentions before the High Court, but the Court
rejected all except two of them and they were: (1) that the impugned provisions violated the
fundamental right of citizeemployers and employees under &lgi 19(1){) and, therefore,
the provisions were void under Article 13(2) of the Constitution and hence there was no law,
and so, the notice issued by the Welfare Commissioner was without the authority of law; and
(2) that discrimination was writ largetnh e def i ni ti on of Oestabl i shm
since the definition permeates through every part of the impugned provisions and is an
integral part of the impugned provisions, the impugned provisions were violative of Article
14 and were void.

15. $, the two questions in this appeal are, whether the first respondent was competent to
challenge the validity of the impugned provisions on the basis that they violated the
fundamental right under Article 1B(f) of citizenemployers or employees and thglsow
that the law was void and naxistent and, therefore, the action taken against it was bad; and
whet her the defi niti oB84)wddatedtieedundarndntal sightrokethet 6 i n S
respondent under Article 14 and the impugned provisiome wad for that reason.

17. By SectiorbA (1) it was declared that unpaid accumulations shall be deemed to be
abandoned property and that the Board shall take them over. As soon as the Board takes over
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the unpaid accumulations treating them as abandargebipy, notice as provided in Section

6A will have to be published andaiinsinvited. Subsections (3) to (6) of Section 6A provide

for a public notice calling upon interested employees to submit to the Board #ieis fdr

any payment due to them asdbsections (7) to (11) of Section 6A lay down the machinery
for adjudication of @imswhich might be received in pursuance to the public notice. It is only
if no claim is made for a period of 4 years from the date of the publication of the first notice,
or, if a claim is made but rejected wholly or in part, that the State appropriates the unpaid
accumulations abona vacantialt is not as if unpaid accumulations becobmma vacantia

on the expiration of three year&hey are, no doubt, deemed to be atmared property under
Section 6A(1), but they are not appropriatedasa vacantiauntil after ceimsare invited in
pursuance to public notice and disposed of.

18. At common law, abandoned personal property could not be the subject of escheat. It
could oy be appropriated by the sovereign bsna vacantia The Sovereign has a
prerogative right to appropriat®ona vacantiaAnd abandoned property can be appropriated
by the Sovereign d@sona vacantia

19. Unpaid accumulations represent the obligation obtlkemp | oyer sé t o t he 6e
and they are the property of the employees. In other words, whaging treated as
abandoned property is the obligation to the employees owed by the employers and which is
property from the stangdoint of the employees. Nidoubt, when we look at the scheme of the
legislation from a practical point of view, what is being treated as abandoned property is the
money which the employees are entitled to get from the employers and what the Board takes
over is the obligation of themployers to pay the amount due to the employees in
consideration of the moneys paid by the employers to the Board. The State, after taking the
money, becomes liable to make the payment to the employees to the extent of the amount
received. Whether thealbility assumed by the State to the employees is an altogether new
liability or the old liability of the employers is more a matter of academic inténastof
practical consequence.

20. When the moneys representing the unpaid accumulations are paédBoaitd, the
liability of the employers to make payment to the employees in respect of digisabainst
the employers would be discharged to the extent of the amount paid to the Board and on such
liability being transferred to the Board, the debtslainasto that extent cannot thereafter be
enforced against the employer.

21. We think that if unpaid accumulations are not claimed within a total period of 7 years,
the inactivity on the part of the employees would furnish adequate basis for the adtitinistra
by State of the unassertedhiohs or demands. We cannot say that the period of 7 years
allowed to the employees for the purpose of claiming unpaid accumulations is an
unreasonably short one which will result in the infringement of any constitutightd of the
employees. And, in the absence of some persuasive reason, which is lacking here, we see no
reason to think that the State will be, in fact, less able or less willing to pay the amounts when
it has taken them over. We cannot also assume thahéne substitution of the State as the
debtor will deprive the employees of their property or impose on them any unconstitutional
burden. And, in the absence of a showing of injury, actual or threatened, there can be no
constitutional argument against theking over of the unpaid accumulations by the State.
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Since the employers are the debtors of the employees, they can interpose no objection if the
State is lawfully entitled to demand the payment, for, in that case, payment of the debt to the
State undethe statute releases the employers of their liability to the employees. As regards
notice, we are of the view that all persons having property located within a State and subject
to its dominion must take note of its statutes affecting control and disposftsuch property

and the procedure prescribed for these purposes. The various modes of notice prescribed in
Section 6A are sufficient to giveasonable information to the employees to come forward
and claim the amount if they really want to do so.

22.Be that as it may, we do not, however, think it necessary to consider whether the High
Court was right in its view that the impugned provisions violated the fundamental rights of
the citizenemployers or employees, for, it is a wise tradition with courés they will not
adjudge on the constitutionality of a statute except when they are called upon to do so when
legal rights of the litigants are in actual controversy and as part of this rule is the principle that
one to whom the application of a statigeonstitutional will not be heard to attack the statute
on the ground that it must also be taken as applying to other persons or other situations in
which its application might be unconstitutional

A person ordinarily is precluded from challenging thestibutionality of governmental
action by invoking the rights of others and it is not sufficient that the statute or administrative
regulation is unconstitutional as to other persons or classes of persons; it must affirmatively
appear that the person attamgkthe statute comes within the class of persons affected by it.

23. We, however, proceed on thesumption that the impugned provisions abridge the
fundamental right of citizeemployers and citizeamployees under Article 18(f) in order
to decide tk further question and that is, whether, on that assumption, the first respondent
could claim that the law was void as against the-citren employers or employees under
Article 13(2) and further contend that the ratizen employers havieeen depriveaf their
Aiproperty without exhypetheshudidiaw isanulity. of | aw, as,

24. It is settled by the decisions of this Court that a Corporation is not a citizen for the
purposes of Article 19 and has, therefore, no fundamental right urdérticle.

25. As already stated, the High Court found that the impugned provisions, in so far as
they abridged the fundamental rights of the citizemployers and employees under Article
19(1)f) were void under Article 13(2) and even if the respondenipany had no
fundamental right under Articl®(1)(f), it had the ordinary right to hold and dispose of its
property, and that the right cannot be taken away or even affected except under the authority
of a law. Expressed in another way, the reasoningeCourt was that since the impugned
provisions became voidsthey abridged the fundamental right under Article 1910f the
citizenremployers and employees the law was void and-asbnand therefore, the first
respondent was entitled to challengee thotice issued by the Welfare Commissioner
demanding the unpaid accumulation as unauthorised by any law.

26. The first respondent, no doubt, has the ordinary right of every person in the country to
hold and dispose of property and that right, if takenyasraeven affected by the Act of an
Authority without the authority of law, would be illegal. That would give rise to a justiciable
issue which can be agitated in a proceeding under Article 226.
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27. The real question, therefore, is, even if a law takey awabridges the fundamental
right of citizens under Article 19(¥)( whether it would be void and therefore rest as
respects nowgitizens?

28. InKeshava Madhava Menon. State of BombayAIR 1951 SC 12B question was
whether a prosecution commendaefore the coming into force of the Constitution could be
continued after the Constitution came into force as the Act in question there became void as
violating Article 19(1)6) and 19(2). Das, J. who delivered the majority judgment was of the
view that he prosecution could be continued on the ground that the provisions of the
Constitution including Article 13(1) were not retrospective. The learned Judge said that after
the commencement of the Constitution, no existing law could be allowed to standhiaythe
of the exercise of fundamental rights, that such inconsistent laws were not wiped off or
obliterated from the statute book and that the statute would operate in respect of all matters or
events which took place before the Constitution came into fordethat it also operated after
the Constitution came into force and would remain in the statute book as operative so far as
non-citizens are concerned.

29. This decision is clear that even though a law which is inconsistent with fundamental
rights under Aticle 19 would become void after the commencement of the Constitution, the
law would still continue in force in so far as roitizens are concerned. This decision takes
the view that the word 6évoidbé in Arttpiecl e 13(1
Constitution laws from the statute book, that they will continue to be operative so far-as non
citizens are concerned, notwithstanding the fact that they are inconsistent with the
fundamental rights of citizens and therefore become void under At8¢19.

30. InBehram Khurshed Pesikaka. State of BombayAIR 1955 SC 12 the question
was about the scope of Article 13(1). This Court had held that certain provisions of the
Bombay Prohibition Act, 1949 (a pfeonstitution Act), in so far as they fibited the
possession, use and consumption of medicinal preparations were void as violating Article
19(1)f). The appellant was prosecuted under the said Act and he pleaded that he had taken
medicine containing alcohol. The controversy was whether thgebuof proving that fact
was on him. It became necessary to consider the legal effect of the declaration made by this
Court that Sectior®(b) of the said Act in so far as it affected liquid medicinal and toilet
preparations containing alcohol was invalid i infringed Article 19(1)). At the first
hearing all the judges were agreed that a declaration by a court that part of a section was
invalid did not repeal or amend that section. Venkatarama Aiyar, J. with whom
Jagannadhadas, J. was inclined to aghedd that a distinction must be made between
unconstitutionality arising from lack of legislative competence and that arising from a
violation of constitutional limitations on legislative power. According to him, if the law is
made without legislative copetence, it was a nullity; a law violating a constitutional
prohibition enacted for the benefit of the public generally was also a nullity; but a law
violating a constitutional prohibition enacted for individuals was not a nullity but was merely
unenforcehble. At the second hearing of the case, Mahajan, &ftér referring tdVladhava
Menon case said that for determining the rights and obligations of citizens, the part declared
void should be notionally taken to be obliterated from the section for efit;vand purposes
though it may remain written on the statute book and be a good law when a question arises for
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determination of rights and obligations incurred prior to January 26, 1950, and also for the
determination of rights of persons who have notnbg&ven fundamental rights by the
Constitution. Das, Jin his dissenting judgment held that to hold that the invalid part was
obliterated would be tantamount to saying covertly that the judicial declaration had to that
extent amended the section. Mahaj@nl, rejected the distinction between a law void for
lack of legislative power and a law void for violating a constitutional fetter or limitation on
legislative power. Both these declarations, according to the learned Chief Justice, of
unconstitutionatly go to the root of the power itself and there is no real distinction between
them and they represent but two aspects of want of legislative power.

31. InBhikhaji Narain Dhakras v. State of M.PJAIR 1955 SC 78], the question was
whether the C.P. and Be Motor Vehicles (Amendment) Act, 1947, amended Section 43 of
the Motor Vehicles Act, 1939, by introducing provisions which authorised the Provincial
Government to take up the entire motor transport business in the Province and run it in
competition withand even to the exclusion of motor transport operators. These provisions,
though valid when enacted, became void on the coming into force of the Constitution, as they
violated Article 19(1)§). On June 18, 1951, the Constitution was amended so as teiseitho
the State to carry on business fiwhether to th
ot herwised. A notification was issued after th
the validity of the notification. The real question before therCaas that although Section
43 was void between January 26, 1950, and June 18, 1951, the amendments of the Article
19(6) had the effect of removing the constitutional invalidity of Section 43 which, from the
date of amendment, became valid and opera#ifter referring to the meaning given to the
wor d ¢ KeshavhdMadhava Menonase Das, Acting CJ.said for the Court:

All laws, existing or future, which are inconsistent with the provisions of Part Il
of our Constitution are, by the express provsn of Articl e 13, render e
extent of such inconsistencyd. Such | aws wer
for the purposes of pr€onstitution rights and liabilites and they remained
operative, even after the Constitution, as agaiosicitizens. It is only as against the
citizens that they remained in a dormant or moribund condition.

32. InM.P.V. Sundararamaien. State of A.PJAIR 1958 SC 46B Venkatarama Aiyer,
J., said that a law made without legislative competence and a tdative of constitutional
limitations on legislative power were both unconstitutional and both had the same reckoning
in a court of law; and they were both unenforceable but it did not follow from this that both
laws were of the same quality and charaatet stood on the same footing for all purposes.
The proposition laid down by the learned Judge was that if a law is enacted by a legislature on
a topic not within its competence, the law was a nullity, but if the law was on topic within its
competence buf it violated some constitutional prohibition, the law was only unenforceable
and not a nullity. In other words, a law if it lacks legislative competence was absolutely null
and void and a subsequent cession of the legislative topic would not reviegtivdich was
still-born and the law would have to be-amacted; but a law within the legislative
competence but violative of constitutional limitation was unenforceable but once the
limitation was removed, the law became effective. The learned judge tisaidthe
observations of Mahajan,, Jn Pesikakacasethat qua citizens that part of Section 18(of
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t he Bombay Prohibition Act, 1949, which had be
regarded as nul l and voi do ed asurptyingnthattthei n t he
impugned law must be regardedresrest saas to be incapable of taking effect when the bar

was removedHe summed up the result of the authorities as follows:

Where an enactment is unconstitutional in part but valid as to theasssiming of
course that the two portioase severable, it cannot be held to have been wiped out of
the statute book as it admittedly must remain there for the purpose of enforcement of
the valid portion thereof, and being on the statute book, evempdiidn which is
unenforceable on the ground that it is unconstitutional will opgradprio vigore

when the Constitutional bar is removed, and there is no need for a fresh legislation.

33. In Deep Chandv. State of U.P.[AIR 1959 SC 648 it was held tht a post
Constitution law is void from its inception but that a-@enstitution law having been validly
enacted would continue in force so far as-oitizens are concerned after the Constitution
came into force. The Court further said that there isiskindtion in the meaning of the word
6voiddb in Article 13(1) and in 13(2) and that
inception the posConstitution law is void, the law cannot be resuscitated without re
enactment. Subba Rao, Who wrotethe majority judgment said after citing the observations
of Das, Acting C.Jin Keshava Madhava Menonase

The second part of the observation directly applies only to a case covered by Article
13(1), for the learned Judges say that the laws exist forptinposes of pre
Constitution rights and liabilities and they remain operative even after the
Constitution as against nanitizens. The said observation could not obviously apply
to postConstitution laws. Even so, it is said that by a parity of reasahiegost
Constitution laws are also void to the extent of their repugnancy and therefore the
law in respect of nowitizens will be on the statut@ok and by the application of the
doctrine of eclipse, the same result should flow in its case also. Theverrie
plausibility in this argument, but it ignores one vital principle, viz., the existence or
the nonrexistence of legislative power or competency at the time the law is made
governs the situation.

34. Das, C.J.dissented. He was of the view that atpBenstitution law may infringe
either a fundamental right conferred on citizens only or a fundamental right conferred on any
person, citizen or neaitizen and that in the first case the law will not stand in the way of the
exercise by the citizens of thlundamental right and, therefore, will not have any operation
on the rights of the citizens, but it will be quite effective as regardsitiaens.

35. In Maheidra Lal Jaini v. State ofU.P. [AIR 1963 SC 101p the Court was of the
view that the meaningf t he word 6voidd is the same both
and that the application of the doctrine of eclipse in the case @ qnstitution laws and not
in the case of postonstitution laws does not depend upon the two parts of Articléal .
940)

(T)hat it arises from the inherent difference between Article 13(1) and Article 13(2)
arising from the fact that one is dealing with -@enstitution laws, and the other is
dealing with postConstitution laws, with the result that in one use flaws being not
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still-born the doctrine of eclipse will apply while in the other case the law being still
born there will be no scope for the application of the doctrine of eclipse.

36. I f the meaning of the wosmeanngioArticle i n Ar t |
13(2), it is difficult to understand why a p@onstitution law which takes away or abridges
the rights under Article 19 should remain operative even after the Constitution came into
force as regards neritizens and a posTonstitution law which takes away or abridges them
should not be operative as respects-citimens. The fact that pr€onstitution law was valid
when enacted can afford no reason why it should remain operative as respetitzens
after the Constitution came mforce as it became void on account of its inconsistency with
the provisions of Part Ill. Therefore, the real reason why it remains operative as against nhon
citizens is that it is void only to the extent of its inconsistency with the rights conferred unde
Article 19 and that its voidness is, therefore, confined to citizengxaypothesithe law
became inconsistent with their fundamental rights alone. If that be so, we see no reason why a
postConstitution law which takes away or abridges the rightfearred by Article 19 should
not be operative in regard to noitizens as it is void only to the extent of the contravention
of the rights conferred on citizens, namehgse under Article 19.

37. Article 13(2) i s ansanylpwwhchtakesrawayor t he O0s
abridges the fundamental rights conferred by Part Ill and the consequence of the
contravention of the injunction is that the law would be void to the extent of the
contravention. The expressbod Oirticetamenyahkht ent cC
mean, to the extent of the contravention of the rights conferred under that part. Rights do not
exist in vacuum. They must always inhere in some person whether natural or juridical and,
under Part lll, they inhere even iludtuating bodies like linguistic or religious minorities or
denominations. And, whenthesalr t i cl e says that the | aw woul d
the contraventiono, it can only mean to the ex
on persas, minorities or denominations, as the case may be. Just asCanstiution law
taking away or abridging the fundamental rights unfigicle 19 remains operative after the
Constitution came into force as respects -oibizens as it is not inconsistemith their
fundamental rights, salso a pstConstitutionlaw offending Article 19, remains operative as
against nortitizens as it is not in contravention of any of their fundamental rights. The same
scheme permeates both the suticles, namely, to nke the law void in Article 13(1) to the
extent of the inconsistency with the fundamental rights, and in Article 13(2) to the extent of
the contravention of those rights. In other words, the voidness is nenibut to the extent
only of inconsistency ocontravention, as the case may be of the rights conferred under Part

[ T Therefore, when Article 13(2) uses the e
against persons whose fundamental rights are taken away or abridged by a law. The law might

be ilédbsotr nd so far as the persons, entities or d
taken away or abridged, but there -bsrmd@ a®asol

against those who have no fundamental rights

38. Itissaidthattheexmes i on fit o heheorktawénbifomd in the
that the part of the law which contravenes the fundamental right would alone be void and not
the other parts which do not so contravene. In other words, the argument was that the
expression isntended to denote only the part of the law that would become void and not to
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show that the law will be void only as regards the persons or entities whose fundamental
rights have been taken away or abridged.

39. The first part of the sudirticle speaksob any | awd and the second |
same | aw by using the same expression, namely,
l awdé occurring i n taniee niust tnecessarilyprefar to the fsamé he s ul
expression in the former parhé therefore, the Constitutienakers have already made it
clear that the law that would be void is only the law that contravenes the fundamental rights
conferred by Part |11, and so, the phrase O0to
the exent of the contravention of the rights conferred. For instance, if a section in a statute
takes away or abridges any of the rights conferred by Part Ill, it will be void because it is the
law embodied in the section which takes away or abridges the funtimght. And this is
precisely what the suéirticle has said in expreesmsby e mpl oyi ng t he express
both in the former and the latter part of it. It is difficult to see the reason why the
Constitutionmakers wanted to state that the otlsections, which did not violate the
fundamental right, would not be void, and any such categorical statement would have been
wrong, as the other sections might be void if they are inseparably knitted to the void one.

When we see that the latter part lod tsubarticle is concerned with the effect of the violation

of the injunction contained in the former part
can only refer to the rights conferred under Part Ill and denote only the compass of voidness

with respect to persons or entities resulting from the contravention of the rights conferred

upon them. Why is it that a law is void under Article 13(2)? It is only because the law takes

away or abridges a fundamental right. There are many fundamental rightsegridhere in

diverse types of persons, minorities or denominations. There is no conceivable reason why a

law which takes away the fundamental right of one class of persons, or minorities or
denominations should be void as against others who have ndusutamental rights agx

hypofhesthe law cannot contravene their rights.

40. It was submitted that this Court has rejected the distinction drawn by Venkatarama
Aiyar, J. inSundararamaiercasebetween legislative incapacity arising from lack of power
under the relevant legislative entry and that arising from a check upon legislative power on
account of constitutional provisions like fundamental rights and that if the law enacted by a
legislature having no capacity in the former sense would be voidrinthere is no reason
why a law passed by a legislature having no legislative capacity in the latter sense is void only
gua persons whose fundamental rights are taken away or abridged.

41 . I't was al so urged that théawRpli @as Airdn cifit
13(2) is a clear mandate of the fundamental law of the land and, therefore, it is a case of total
incapacity and total want of power. But the question is: what is the mandate? The mandate is
that the State shall not make any law which salkkevay or abridges the rights conferred by
Part 1ll, If no rights are conferred under Part Ill upon a person, or, if rights are conferred, but
they are not taken away or abridged by the law, where is the incapacity of the legislature? It
may be noted thdtoth in Deep Chandcaseand Mahendra Lal Joini case the decision in
Sundararamaier case was not adverted to. If on a textual reading of Article 13, the
conclusion which we have reached is the only reasonable one, we need not pause to consider
whether thatonclusion could be arrived at except on the basis of the distinction drawn by
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Venkatarama Aiyar, J. isundararamiercase However, we venture to think that there is
nothing strange in the notion of a legislature having no inherent legislative capgotyer

to take away or abridge by a law the fundamental rights conferred on citizens and yet having
legislative power to pass the same law in respect ofcitaens who have no such
fundamental rights to be taken away or abridged. In other words, tistalig incapacity
subjectwise with reference to Articles 245 and 246 in this context would be the taking away
or abridging by law the fundamental rights under Article 19 of citizens.

43. InJagannah v. Authorized Officer, Land Reforms[(1971) 2 SCC 893 this Court
has said that a pe€tonstitution Act which has been struck down for violating the
fundamental rights conferred under Part Il and was therefordastill, has still an existence
without reenactment, dr being put in the Ninth Schedule. Thanly illustrates that any
statement that a law which takes away or abridges fundamental rights conferred under Part IlI
is still-born or null and void requires qualifications in certain situations. Although the general
rule is that a statute declared anstitutional is void at all times and that its invalidity must
be recognized and acknowledged for all purposes and is no law and a nullity, this is neither
universally nor absolutely true and there are many exceptions to it. A realistic approach has
beeneroding the doctrine of absolute nullity in all cases and for all purposes and it has been
held that such broad statements must be taken with some qualifications, that even an
unconstitutional statute is an operative fact at least prior to a determiohtionstitutionality
and may have consequences which cannot be ignored.

The decision made by the competent authority that something that presents itself as a
norm is nullab initio because it fulfils the conditions of nullity determined by the legal order
is a constitutive act; it has a definite legal effect; without and prior to this act the phenomenon
in question cannot be considered as null
it is not, as it presents itself, a declaration of nyliitis a true annulment, an annulment with
retroactive force. There must be something legally existing to which this decision refers.
Hence, the phenomenon in gtien cannot be something nalb initio, that is to say, legally
nothing. It has to be coiered as a norm annulled with retroactive force by the decision
declaring it nullab initio. Just as everything King Midas touched turned into gold, everything
to which the law refers becomes law, i.e., something legally existing.

45. We do not think it @cessary to pursue this aspect further in this case. For our purpose
it is enough to say that if a law is otherwise good and does not contravene any of their
fundamental rights, neaitizens cannot take advantage of the voidness of the law for the
reason hat it contravenes the fundamental right of citizens and claim that there is no law at
all. Nor would this proposition violate any principle of equality before the law because
citizens, and nowitizens are not similarly situated as the citizens haveioduadamental
rights which norcitizens have not. Therefore, even assuming that under Article 226 of the
Constitution, the first respondent was entitled to move the High Court and seek a remedy for
infringement of its ordinary right to property, the impegd provisions were not nast but
were valid laws enacted by a competent legislature as respectstinens and the first
respondent cannot take the plea that its rights to property are being taken away or abridged
without the authority of law.

Henc
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46. Now, | et us see whet her the definition of 0 ¢
right under Article 14 and make the impugned provisions void.

47. The High Court held that there was no intelligible differentia to distinguish
establishments grouped toge¢ r under the definition of d&bestat
establishments left out of the group; and that in any event, the differentia had no rational
relation or nexus with the object sought to be achieved by the Act and that the impugned
provisionsas they affected the rights and liabilities of employers and employees in respect of
the establishments defined in Section 2(4) were, therefore, violative of Article 14. The
reasoning of the High Court was that all factories falling within the meaniggatfon2(m)
of the Factories Act, 1948, were brought within the purview of the definition of
6establishmentd while establishmenthanfiftgarryi ng
persons were left out and that opt of this latter class of estalgligh an exception was made
and all establishments carrying on the business of tramways or motor omnibus services were
included without any fair reason and that, though Government establishments which were

factories wer e i ncludea@&stwabtlhiisnhmehéed def hertiC
establishments were excluded and, therefore, the classification was unreasonable.
48 . The definition of 6establishment6 i ncl u

services and any establishment carrying on business @& &l employing moréhan 50
persons, but excludes all Government establishments carrying on business or trade.

49. In the High Court, an affidavit was filed by Mr Brahmbhatt, Deputy Secretary to
Education and Labour Department, wherein it was statedthieadifferentiation between
factories and commercial establishments employing tless50 persons was made for the
reason that the turnover of labour is more in factdhiaain commercial establishments other
thanfactories on account of the fact thadustrial labour frequently changes employment for
a variety of reasons.

50. The High Court was not prepared to accept this explanation. The High Court said:

It may bethat in case of commercial establishments employing not tharés0
persons, the turnev of labour in commercial establishments being ldss,.unpaid
accumulations may be small. But whether unpaid accumulations are small or large is
an immaterial consideration for the purpose of the enactment of the impugned
provisions. The object of thempugnedprovisions being to geat the unpaid
accumulations and to utilize them for the benefit of labour, the extent of the unpaid
accumulations with any particular establishmecan never & a relevant
consideration.

51. According to the High Court, amn establishment carrying on tramway or motor
omni bus service would be within the fthanfiniti on
50 persons, or for that matter, even ldsmn 10 persons, the reason given in the affidavit of
Mr Brahmbtatt for excluding all commercial establishments employing bss 50 persons
from the definition was not tenable. The Court was also of the view that when Government
factories were included in the definition of 6
government establishments othdran factories from the definition. The affidavit of Mr
Brahmbhatt made it clear that there were hardly any establishments of the Central or State
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Governments which carried on business or trade or any work in connectionr \aitlikary
thereto and, therefore, the legislature did not think it fit to extend the provisions of the Act to
such establishments. No affidavit in rejoinder was filed on behalf of respondents to contradict
this statement.

52. It would be an idle paradé familiar learning to review the multitudinous cases in
which the constitutional assurance of equality before the law has been applied.

53. The equal protection of the laws is a pledge of the protection of equal laws. But laws
may classify. And the verylea of classification is that of inequality. In tackling this paradox
the Court has neither abandoned the demand for equality nor denied the legislative right to
classify. It has taken a middle course. It has resolved the contradictory demands ofeqgislati
specialisation and constitutional generality by a doctrine of reasonable classification.

54. A reasonable classification is one which includes all who are similarly situated and
none who are not. The questiont wdteendd smeahmatTHh
answer to the question is that we must look beyond the classification to the purpose of the
law. A reasonable classification is one which includes all persons who are similarly situated
with respect to the purpose of the law. The purpdselaw may be either the elimination of a
public mischief or the achievement of some positive public good.

55. A classification is undénclusive when all who are included in the class are tainted
with the mischief but there are others also tainted wtientlassification does not include. In
other words, a classification is bad as urdelusive when a State benefits or burdens
persons in a manner that furthers a legitimate purpose but does not confer the same benefit or
place the same burden on othetso are similarly situated. A classification is oweclusive
when it includes not only those who are similarly situated with respect to the purpose but
others who are not so situated as well. In other words, this type of classification imposes a
burdenupon a wider range of individuatisanare included in the class of those attended with
mischief at which he law aims. Herod ordering the death of all male children born on a
particular day because one of them would some day bring about his downfalyedhslezh
a classification.

56. The first question, therefore, is, whether the exclusion of establishments carrying on
business or trade and employing lden50 persons makes the classification uridelusive,
when it is seen that all factories emplayih0 or 20 persons, as the case may be, have been
included and that the purpose of the law is to get in unpaid accumulations for the welfare of
the labour. Since the classification does not include all who are similarly situated with respect
to the purposef the law, the classification might appear, at first blush, to be unreasonable.
But the Court has recognized the very real difficulties under which legislatures operate
difficulties arising out of both the nature of the legislative process and obtietyswhich
legislation attempts perennially to-seapeand it has refused to strike down indiscriminately
all legislation embodying classificatory inequality here under consideration.Jidtice
Holmes, in urging tolerance of undaclusive classifichons, stated that such legislation
should not be disturbed by the Court unless it can clearly see that there is no fair reason for
the law which would not require with equal force its extension to those whom it leaves
untouched. What, then, are the faasons for noextension? What should a court do when it



69

is faced with a law making an undeclusive classification in areas relating to economic and
tax matters? Should it, by its judgment, force the legislature to choose between inaction or
perfection?

57. The legislature cannot be required to impose upon administrative agencies tasks
which cannot be carried out or which must be carried out on a large scale at single stroke.

If the law presumably hits the evil where it is most felt, it is not to betlovn because
there are other instances to which it might have been applied. There is no doctrinaire
requirement that the legislation should be couched in all embressimg

58. The piecemeal approach to a general problem permitted by -inoleive
classifications, appears justified when it is considered that legislative dealing with such
problemsis usually an experimental matter. It is impossible to tell how successful a particular
approach may be, what dislocations might occur, what evasions na@gbtod, what new
evils might be generated in the attempt. Administrative expedients must be forged and tested.
Legislators, recognizing these factors, may wish to proceed cautiously, and courts must allow
them to do so.

59. Administrative convenience indltollection of unpaid accumulations is a factor to be
taken into account in adjudging whether the classification is reasonable. A legislation may
take one step at a time addressing itself to the phase of the problem which seems most acute
to the legislatte mind. Therefore, a legislature might select only one phase of one field for
application of a remedy.

60. It may be remembered that Article 14 does not require that every regulatory statute
apply to all inthe same businesshere size is an index toehevil at which the law is
directed, discriminations between the large and small are permissible, and it is also
permissible for reform to take one step at a time, addressing itself to the phase of the problem
which seems most acute to the legislativiad.

61. A legislative authority acting within its field is not bound to extend its regulation to
all cases which it might possibly reach. The legislature is free to recognize degrees of harm
and it may confine the restrictions to those classes of cases thieermed seemed to be
clearest

62. In short, the problem of legislative classification is a perennial one, admitting of no
doctrinaire definition. Evils in the same field may be of different dimensions and proportions
requiring different remedies. Or #te legislature may think

63. Once an objective is decided to be within legislative competence, however, the
working out of classifications has been only infrequently impeded by judicial negatives. The
Courtds attitude cannotd regbl@e atl huainessds,hoe eveditala t e
related businesses, and in the same way, or, not at all. An effort to strike at a particular
economic evil could not be hindered by the necessity of carrying in its wake a train of
vexatious, troublesome and expemsiegulations covering the whole range of connected or
similar enterprises.

64. Laws regulating economic activity would be viewed differently from laws which
touch and concern freedom of speech and religion, voting, procreation, rights with respect to
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criminal procedure, etc. The prominence given to thelggotection clause in many modem
opinions and decisions in America all show that the Court feels less constrained to give
judicial deference to legislative judgment in the field of human and civitsipanin that of
economic regulation and that it is making a vigorous use of the equal protection clause to
strike down legislative action in the area of fundamental human riflaisal protection
clause rests upon two largely subjective judgments: sni dhe relative invidiousness of
particular differentiation and the other as to the relative importance of the subject with respect
to which equality is sought.

65. The question whether, under Article 14, a classification is reasonable or unreasonable
must, in the ultimate analysidependaupon the judicial approach to the problem. The great
divide in this area lies in the difference between emphasizing the actualities or the
abstractions of legislation. The more complicated society becomes, the dreatisetsity of
its problemsand the more does legislation direct itself to the diversities

Statutes are directed to ledgn universal situations. Law reflects distinctions
that exist in fact or at least appear to exist in the judgment of legistatomse who
have the responsibility for making law fit fatiegislation is essentially empisdt It
addresses itself to the more or less crude outside world and not to the neat, logical
models of the mind. Classification is inherent in legislation. Togeise marked
differences that exist in fact is living law; to disregard practical differences and
concentrate on some abstract identities is lifdl@gis.

66. That the legislation is directed to practipedblems that the economic mechanism is
highly snsitive and complex, that mapyoblemsare singular and contingent that laws are
not abstract propositions and do not relate to abstract units and are not to be measured by
abstract symmetry, that exact wisdom and nice adaptation of remedies cannguitedre
that judgment is largely a prophecy based on meagre aimtanpreted experience, should
stand as reminder that in this area the Court does not take the equal protection requirement in
a pedagogic manner.

67. In the utilities, tax and economic uégtion cases, there are good reasons for judicial
selfrestraint if not judicial deference to legislative judgment. The legislature after all has the
affirmative responsibility. The Courts have only the power to destroy, not to reconstruct.
When these aradded to the complexity of economic regulation, the uncertainty, the liability
to error, the bewildering conflict of the experts and the number of times the judges have been
overruled by events selflimitation can be seen to be the path to judicial wisdand
institutional prestige and stability.

69. The purpose 6o0of the Act is to get unpali
welfare of labour in general. The aim of any legislature would then be to get the unpaid
accumulation from all concerns. So @eal classification should include all concerns which
have 6unpai d Batcthan nthete aarei practegbroblems Administrative
convenience as well as the apprehension whether the experiment, if undertaken as an all
embracing one will be succesl, are legitimate considerations in confining the realization of
the objective in the first instance to large concerns such as factories employing large amount
of labour and with statutory duty to keep register of wages, paid and unpaid, and the
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legislaure has, in fact, brought all factories, whether owned by Government or otherwise,
within the purview of the definition of O0estab
that the greatest amount of unpaid accumulations could be collectedhaadis factories

are bound to maintain records from which the amount of unpaid accumulations could be

easily ascertained, the legislature brought all the factories within the definition of
6establi shment 6. |t t hen a d d rbet steoagtht thatt s e | f t
establishments employing leg®mn50 persons need not be brought within the purview of the

definition as unpaid accumulations in those establishments would be less and might not be
sufficient to meet the administrative expenses of catlecdnd as many of them might not be

maintaining records from which the amount of unpaid accumulations could be ascertained.

The affidavit of Mr Brahmbhatt made it clear that unpaid accumulations in these
establishments would be comparatively small. Thesoa why government establishments
otherthanfactories were not included in the definition is also stated in the affidavit of Mr
Brahmbhatt, namely, that there were hardly any establishments run by the Central or State
Government. This statement was nohtradicedby any affidavit in rejoinder.

70. There remains then the further question whether there was any justification for
including tramways and motor omnibuses within the purview of the definition. So far as
tramways and motor omnibuses are conagrtiee legislature of Bombay, when it enacted the
Act in 1953, must have had reason to think that unpaid accumulations in these concerns
would be large as they usually employed large amount of labour force and that they were
bound to keep records of the ges earned and paid. Sectioni)2(a) of the Payment of
Wages Act, 1936, before that section was amended in 1965 so far as it is material provided:

2. In this Act, unless there is anything repugnant in the subject or context,

(i) Aindustreinglo emetaats! ia:mblym
(a) tramway or motor omnibus service.

Rule 5 of the Bombay Payment of Wages Rules, 1937 provided:

5. Register of WagesA Register of Wages shall be maintained in every factory and
industrial establishment and may be kept in sfimtm as the paymaster finds
convenient but shall include the following particulars:

(a) the gross wages earned by each person employed for each wage period;

(b) all deductions made from those wages, with an indication in each case of the
clause of sulsection (2) of Section 7 under which the deduction is made;

(c) the wages actually paid to each person employed for each wage period.

71. The Court must be aware of its own remoteness and lack of familiarity with local
problems Classification is dependemin the peculiar needs and specific difficulties of the
community. The needs and difficulties of the community are constituted out of facts and
opinions beyond the easy ken of the Court. It depends to a great extent upon an assessment of
the local conditiorof these concerns which the legislature alone was competent to make.

72. Judicial deference to legislature in instances of economic regulation is sometimes
explained by the argument t hat rationality o
c ondi tboubwhgl®loca legislative or administrative body would be better informed
thana court. Consequently, lacking the capacity to inform itself fully about the peculiarities of
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a particular local situation, a court should hesitate to dub the legislatigsificiation
irrational . Tax | aws, for exampl e, may Tresponc
with these needs is likely to be limited.

73. Mr S.T. Desai for the appellants argued that, if it is held that the inclusion of
tramways and motoromnbuses in the category of 6establ i
intention to include factories and establishments employing thare50 persons should not
be thwarted by striking down the whole definition. He said that the doctrine of severability
can k& applied and that establishments running tramways and motor omnibuses can be
excluded from the definition without in the least sacrificing the legislative intention.

74. In Skinner v. Oklahoma ex rel Williamson[316 US 53§ a statute providing for
sterilization of habitual criminals excluded embezzlers and certain other criminals from its
coverage. The Supreme Court found that the statutory classification denied equal protection
and remanded the case to the State Court to determine whether the sterifiratisions
should be either invalidated or made to cover all habitual criminals. Without elaboration, the
State Court held the entire statute unconstitutional, declining to use the severability clause to
remove the exception that created the discrironain Skinner casethe exception may have
suggested a particular legislative intent that one class should not be covered even if the result
was that none would be. But there is no necessary reason for choosing the intent to exclude
one group over the iahd to include another. Courts may reason that without legislation none
would be covered, and that invalidating the exemption therefore amounts to illegitimate
judicial legislation over the remaining class not previously covered. The conclusion, then, is
to invalidate the whole statute, no matter how narrow the exemption had been. The reluctance
to extend legislation may be particularly great if a statute defining a crime is before a court,
since extension would make behaviour criminal that had not beelefeve. But the
consequences of invalidation will be unacceptable if the legislation is necessary to an
important public purpose. For example, a statute requiring licensing of all doctors except
those from a certain school could be found to deny equatqgtian, but a court should be
hesitant to choose invalidation of licensing as an appropriate remedy. Though the test is
i mpreci se, a court must weigh the gener al i nt e
own reluctance to extend legislation ttiose not previously covered. Such an inquiry may
lead a court into examination of legislative purpose, the overall statutory scheme, statutory
arrangements in connected fields and the needs of the public

75. This Court has, without articulating any @asapplied the doctrine of severability
by deleting the offending clause which made classification unreasonable

76. Whether a court can remove the unreasonableness of a classification when itis under
inclusive by extending the ambit of the legislationcover the class omitted to be included,
or, by applying the doctrine of severability delete a clause which makes a classification over
inclusive are matters on which it is not necessary to express any final opinion as we have held
that the inclusionof r amway and motor omnibus service in
did not make the classification unreasonable having regard to the purpose of the legislation.

77. In the result, we hold that the impugned sections are valid and allow the appeals.

* %k k% % %
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Bhikaji Narain Dhakrasv. State of M.P.
(1955) 2 SCR 589 AIR 1955 SC 781

S.R. DAS, C.J.- This judgment will dispose of all the five petitions (Nos. 189 to 193 of
1955) which have been heard together and which raise the same question as to the
constitutional validity of the C. P. & Berar Motor Vehicles (Amendment) Act, 1947.

2. The facts are short and simple. Each of the petitioners has been carrying on business as
stage carriage operator for a considerable number of years under permits grateed
Section 58 of the Motor Vehicles Act, 1939 as amended by the C. P. & Berar Motor Vehicles
(Amendment) Act, 1947.

3. Prior to the amendment Section 58 of the Motor Vehicles Act, 1939 was in the
following terms:

Ai58. (1) A per mit permihissued undeaSectien 62 shathpeor ar vy
effective without renewal for such period, not less than three years and not more than
five years, as the Regional Transport Authority may in its discretion specify in the
permit.

Provided that in the case of a perigsued or renewed within two years of the
commencement of this Act, the permit shall be effective without renewal for such
period of less than three years as the Provincial Government may prescribe.

(2) A permit may be renewed on an application made disppbsed of as if it
were an application for a permit:

Provided that, other conditions being equal, an application for renewal shall be
given preference over new applications for

It will be noticed that under the section as it originally stoadgarmit granted
thereunder was for a period of not less than 3 years and not more than 5 years and a
permitholder applying for renewal of the permit had, other things being equal,
preference over new applicants for permit over the same route and wdurdriby
get such renewal.

4. Very far reaching amendments were introduced by the C. P. & Berar Motor Vehicles
(Amendment) Act, 1947 into the Motor Vehicles Act, 1939 in its application to Central
Provinces and Berar. By Section 3 of the amending Act, {i@mof subSection (1) of
Section 43 of the Central Act was replaced by the following items:

fi i{) fix maximum, minimum or specified fares or freights for stage carriages and
public carriers to be applicable throughout the province or within any a@a amy
route within the province, or

(iii) notwithstanding anything contained in Section 58 or Section 60 cancel any
permit granted under the Act in respect of a transport vehicle or class of such permits
either generally or in any area specified in thefication:

Provided that no such notification shall be issued before the expiry of a period of
three months from the date of a notification declaring its intention to do so:

Provided further that when any such permit has been cancelled, the-lpeideit
shall be entitled to such compensation as may be provided in the rules; or
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(iv) declare that it will engage in the business of road transport service either
generally or in any area specified in the

The following subsection (3) was addedtaf subsection (2) of Section 58 of the Central
Act by Section 8 of the amending Act, namely:

i(3) Not withstandi ng -sactiont(l),ithegProvinciaht ai ned

Government may order a Regional Transport Authority or the Provincial Transport
Authoiity to limit the period for which any permit or class of permits is issued to any
period |l ess than the minimum specified in

Section 9 of the amending Act added after Section 58 a new section reading as follows:

i 5. Notwithstanding anything Mheinbefore contained the Provincial
Government may by order direct any Regional Transport Authority or the Provincial
Transport Authority to grant a stage carriage permit to the Provincial Government or
any undertaking in which the Provincial Governmenfirigncially interested or a
permitholder whose permit has been cancelled under Section 43 or any local
authority specified in the order. o

The result of these amendments was that power was given to the Govermrtefitx (
fares or freights throughoutehProvince or for any area or for any rouis, o cancel any
permit after the expiry of three months from the date of notification declaring its intention to
do so and on payment of such compensation as might be provided by the Rlés, (
declare ts intention to engage in the business of road transport generally or in any area
specified in the natification,i\) to limit the period of the license to a period less than the
minimum specified in the Act, and)(to direct the specified Transport Autkig to grant a
permit, inter alia, to the Government or any undertaking in which Government was financially
interested. It may be mentioned here that in the State of Madhya Pradesh there are two motor
transport companies known as C. P. Transport Serlittks and Provincial Transport Co.
Ltd., in which, at the date of these writ petitions, the State of Madhya Pradesh and the Union
of India held about 85 per cent. of the share capital. Indeed, since the filing of these petitions
the entire undertakings dhese companies have been purchased by the State of Madhya
Pradesh and the latter are now running the services on some routes for which permits had
been granted to them.

5. A cursory perusal of the new provisions introduced by the amending Act will shbw th
very extensive powers were conferred on the Provincial Government and the latter were
authorised, in exercise of these powers, not only to regulate or control the fares or freights but
also to take up the entire motor transport business in the praaimiteun it in competition
with and even to the exclusion of all motor transport operators. It was in exercise of the
powers under the newly added ssdxtion (3) of Section 58 that the period of the permit was
limited to four months at a time. It was inezgise of powers conferred on it by the new
Section 43(Div) that the Notification hereinafter mentioned declaring the intention of the
Government to take up certain routes was issued. It is obvious that these extensive powers
were given to the ProvincialGovernment to carry out and implement the policy of
nationalisation of the road transport business adopted by the Government. At the date of the
passing of the amending Act948 there was no such thing as fundamental rights of the

n ot

t he
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citizens and it was welithin the legislative competency of the Provincial Legislature to
enact that law. It has been conceded that the amending Act was, at the date of its passing, a
perfectly valid piece of legislation.

6. Then came our Constitution on the-26950. Part Il of the Constitution is headed
AFundament al Rightso and consists of Articles
guarantees to all citizens the right to freedom under seven heads. Although in Article 19(1) all
these rights are expressed in undiedi language, none of them, however, is absolute, for
each of them is cut down or limited by whichever of the several clauses (2) to (6) of that
Article is applicable to the particular right. Thus the right to practise any profession or to
carry on any ocupation, trade or business conferred by Article 1§§lWas controlled by
clause (6) which, prior to its amendment to which reference will presently be made, ran as
follows:

i(6) Not {tlauseq)) of time saduclause shall affect the operatioarof
existing law in so far as it imposes, or prevent the State from making any law
imposing, in the interests of the general public, reasonable restrictions on the exercise
of the right conferred by the said sdlause, and, in particular, nothing in treds
subclause shall affect the operation of any existing law in so far as it prescribes or
empowers any authority to prescribe, or prevent the State from making any law
prescribing or empowering any authority to prescribe, the professional or technical
gualifications necessary for practising any profession or carrying on any occupation,
trade or business. 0

The fundamental rights conferred by Articles 14 to 35 are protected by the provisions of
Article 13

7. The amending Act (lll of 1948) was, at the coemwement of the Constitution, an
existing law. The new provisions introduced by the Act authorised the Provincial Government
to exclude all private motor transport operators from the field of transport budirésas.
facie, therefore, it was an infractioof the provisions of Article 19(19f of the Constitution
and would be void under Article 13(1), unless this invasion by the Provincial Legislature of
the fundamental right could be justified under the provisions of clause (6) of Article 19 on the
ground that it imposed reasonable restrictions on the exercise of the right under Article
19(1)() in the interests of the general publicShagir Ahmadv. The State of U.H(1955) 1
SCR707,it was held by this Court thmhdadadimthe t he wor
sense of limitation and not extinction then clearly the law there under review which, like the
amending Act now before us, sanctioned the imposition of total prohibition on the right to
carry on the business of a motor transport operatddamt be justified under Article 19(6).
It was further held in that case that if the v
Constitution, as in other clauses of that Article, were to be taken in certain circumstances to
include prohibitionas well, even then, having regard to the nature of the trade which was
perfectly innocuous and to the number of persons who depended upon business of this kind
for their livelihood, the impugned law could not be justified as reasonable. In this view of the
matter, there is no escape from the conclusion that the amending Act, insofar as it was
inconsistent with Article 19(1¢j) read with clause (6) of that Article, became, under Article
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13(1), void Ato the extent ofingelsednhhe capedl@nsi st en

matter would have been completely covered by the decision of this Court in that case.

8. On the 18-1951, however, was passed the Constitution (First Amendment) Act, 1951.
By Section 3(1) of that Act for clause (2) of Article 1%ew subclause was substituted
which was expressly made retrospective. Clause (6) of Article 19 was also amended.

It will be noticed that clause (6), as amended, was not made retrospective as the amended
clause (2) had been made. The contention of theorelents before us is that although the
amending Act, on the authority of our decisiorSinagir Ahmadcase became on and from
the 261-1950 void as against the citizens to the extent of its inconsistency with the provisions
of Article 19(1)@), neverthéess, after the 18-1951 when clause (6) was amended by the
Constitution (First Amendment) Act, 1951 the amending Act ceased to be inconsistent with
the fundamental right guaranteed by Article 19fLjéad with the amended clause (6) of that
Article, beause that clause, as it now stands, permits the creation by law of State monopoly
in respect, inter alia, of motor transport business and it became operative again even as
against the citizens. The petitioners, on the other hand, contend that the lagvldenome
void for unconstitutionality was dead and could not be vitalised by a subsequent amendment
of the Constitution removing the constitutional objection, unless it wanaeted, and
reference is made tConstiutiooaf Limitafioms \Vole lypd 384 Noter k o n
referred to in our judgment iBhagir Ahmad caseand to similar other authorities. The
guestion thus raised by the respondents, however, was not raised by the learned Advocate
General in that case, although the notification wadighid by the U.P. Government on the
25-3-1953 and the proposed scheme was published on-th#9%83, i.e., long after the
Constitution (First Amendment) Act, 1951 had been passed. This question was not considered
by this Court inShagir Ahmadcase

9. Themeani ng to be given to the nrmsintegrafrvoi do
the matter stands concluded by the majority decision of this Colteshavan Madhava
Menonv. The State of BombajAIR 1955 SC 12B We have to apply theatio decidendin
that case to the facts of the present case. The impugned Act was an existing law at the time
when the Constitution came into force. That existing law imposed on the exercise of the right
guaranteed to the citizens of India by Article 19¢}1y€estrictions which could not be justified
as reasonable under clause (6) as it then stood and consequently under Article 13(1) that

existing | aw became void Ato the Kestawmmt of
Madhava Menoncasethe law became void nat toto or for all purposes or for all times or
for all persons but only Ato the extent of

became inconsistent with the provisions of Part Il which conferred the fundamental rights on
the citizens. It di not become void independently of the existence of the rights guaranteed by
Part 1. In other words, on and after the commencement of the Constitution the existing law,
as a result of its becoming inconsistent with the provisions of Article 19(dgadwith

clause (6) as it then stood, could not be permitted to stand in the way of the exercise of that
fundamental right. Article 13(1) by reason of its language cannot be read as having obliterated
the entire operation of the inconsistent law or havingediph out altogether from the statute
book. Such law existed for all past transactions and for enforcement of rights and liabilities
accrued before the date of the Constitution, as was h&dshavan Madhava Menooase
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The law continued in force, eveftexr the commencement of the Constitution, with respect to
persons who were not citizens and could not claim the fundamental right. In short, Article
13(1) had the effect of nullifying or rendering the existing law which had become inconsistent
with Article 19(1)6) read with clause (6) as it then stood ineffectual, nugatory and devoid of
any legal force or binding effect only with respect to the exercise of the fundamental right on
and after the date of the commencement of the Constitution. Thereforeehetine 26-

1950 and the 18-1951 the impugned Act could not stand in the way of the exercise of the
fundamental right of a citizen under Article 19¢f))(The true position is that the impugned

law became, as it were, eclipsed, for the time being, &yuhdamental right. The effect of

the Constitution (First Amendment) Act, 1951 was to remove the shadow and to make the
impugned Act free from all blemish or infirmity. If that were not so, then it is not intelligible
what AfAexi sti ng loaghtdo besaved frdm theaopeeation ef Article 4 1)(

by the amended clause (6) insofar as it sanctioned the creation of State monopely, for,
hypothesi all existing laws creating such monopoly had already become void at the date of
the commencemermtf the Constitution in view of clause (6) as it then stood. The American
authorities refer only to poslonstitution laws which were inconsistent with the provisions of
the Constitution. Such laws never came to life but were still born as it were. Théecamer
authorities, therefore, cannot fully apply to {@enstitution laws which were perfectly valid
before the Constitution. But apart from this distinction betweerCprestitution and post
Constitution laws on which, however, we need not rest our dacisimust be held that these
American authorities can have no application to our Constitution. All laws, existing or future,
which are inconsistent with the provisions of Part Il of our Constitution are, by the express
provision of Article 13, renderedovi d fit o t he extent of such incor
not dead for all purposes. They existed for the purposes eC€gmstitution rights and
liabilities and they remained operative, even after the Constitution, as agairstizems. It

is only as gainst the citizens that they remained in a dormant or moribund condition. In our
judgment, after the amendment of clause (6) of Article 19 on tH&18%1, the impugned

Act ceased to be unconstitutional and became revivified and enforceable agaiess Gtz

well as against nocanitizens. It is true that as the amended clause (6) was not made
retrospective the impugned Act could have no operation as against citizens betweef-the 26
1950 and the 18-1951 and no rights and obligations could be foundetherprovisions of

the impugned Act during the said period whereas the amended clause (2) by reason of its
being expressly made retrospective had effect even during that period. But after the
amendment of clause (6) the impugned Act immediately became dp#rative even as
against the citizens. The notification declaring the intention of the State to take over the bus
routes to the exclusion of all other motor transport operators was published o8-185%

when it was perfectly constitutional for theat to do so. In our judgment the contentions put
forward by the respondents as to the effect of the Constitution (First Amendment) Act, 1951
are wellfounded and the objections urged against them by the petitioners are untenable and
must be negatived.

10. The petitioners then contend that assuming that the impugned Act cannot be
guestioned on the ground of infringement of their fundamental right under Article @9(1)(
read with clause (6) of that Article, there has been another infraction of their fumdhme
right in that they have been deprived of their property, namely, the right to ply motor vehicles
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for gain which is an interest in a commercial undertaking and, therefore, the impugned Act
does conflict with the provisions of Article 31(2) of the Cansibn and again they rely on

our decision inShagir Ahmadcase.Here, too, if there were nothing else in the case this
contention may have been unanswerable. But unfortunately for the petitioners there is the
Constitution (Fourth Amendment) Act, 1955 whicame into force on the 2i#1955.

There can be no question that the amended provisions, if they apply, save the impugned
law, for it does not provide for the transfer of the ownership or right to possession of any
property and cannot, therefore, be med to provide for the compulsory acquisition or
requisitioning of any property. But the petitioners contend, as they did with regard to the
Constitution (First Amendment) Act, 1951, that these amendments which came into force on
the 274-1955 are not retrspective and can have no application to the present case. It is quite
true that the impugned Act became inconsistent with Article 31 as soon as the Constitution
came into force on the 261950 as held by this Court Bhagir Ahmadcaseand continued
to be so inconsistent right up to the-271955 and, therefore, under Article 13(1) became
void Ato the extent of such inconsistency. 0 Ne
and from the 24-1955 by the Constitution (Fourth Amendment) Act, 1955. gifesent writ
petitions were filed on the 251955, exactly a month after the Constitution (Fourth
Amendment) Act, 1955 came into force, and, on a parity of reasoning hereinbefore
mentioned, the petitioners cannot be permitted to challenge the constiityicof the
impugned Act on and from the 2/#1955 and this objection also cannot prevail.

12. The result, therefore, is that these petitions must be dismissed.

* k k % %
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RIGHT TO EQUALITY

Kathi Raning Rawalv. State of Saurashtra
1952 SCR 435 AIR 1952 SC123

[Section 11 of the Saurashtra State Public Safety Measures (Third Amendment) Ordinance
(No. 66), 1949, provided:

A Special Judge shall try such offences or classes of offences or such cases or classes
of cases as the Governmerittbe United State of Saurashtra may, by general or
special order in writing direct.

Comparehe above provisiowith section 5(1) of the West Bengal Special Courts Act, 1950:

A Special Court shall try such offences or classes of offences or cases es ofiss
cases as the State Government rbgrygeneral or special order in writing, direct.]

SAIYID FAZL ALI J . - This is an appeal by one Kathi Raning Rawat, who has been
convicted under Sections 302, 307 and 392 read with Section 34 of the Indian Rinah@o
sentenced to death and to seven yearso RI,
was tried by a Special Court constituted under the Saurashtra State Public Safety Measures
(Third Amendment) Ordinance, 1949 (Ordinance 66 of 1949), which issued by the
Rajpramukh of Saurashtra ofi* November, 1949, and his conviction and sentence were
upheld on appeal by the State High Court. He has preferred an appeal to this Court against the
decision of the High Court.

12. The principal question whidrises in this appeal is whether the Ordinance to which
reference has been made is void under Article 13(1) of the Constitution on the ground that it
violates the provisions of Article 14. It appears that on thail, 1948, the Rajpramukh of
Saurasha State promulgated an Ordinance called the Criminal Procedure Code, 1898
(Adaptation) Ordinance, 1948 by which @Athe
India as in force in that DominiononthEday of Apri | , 19480 was
State of Saurashtra with certain modifications. In the same month, another Ordinance called
the Saurashtra State Public Safety Measures Ordinance (Ordinance 9 of 1948) was
promulgated, which provided among other things for the detention of persons acting in
manner prejudicial to public safety, maintenance of public order and peace and tranquillity in
the State. Subsequently, ofi Sovember, 1949, the Ordinance with which we are concerned,
namely, the Saurashtra State Public Safety Measures (Third Amendordiriance, 1949,
was promulgated, which purported to amend the previous Ordinance by inserting in it certain
provisions which may be summarised as follows:

13. Section 9 of the Ordinance empowers the State Government by notification in the
Official Gazete to constitute Special Courts of criminal jurisdiction for such area as may be
specified in the notification. Section 11 provides that a Special Judge shall try such offences
or class of offences or such cases or class of cases as the State Goverymentgeaeral
or special order in writing, direct. Sections 12 to 18 lay down the procedure for the trial of
cases by the Special Judge, the special features of which are as follows:

t h

Cr |
ma d e
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(1) The Special Judge may take cognizance of offences without the admingd
committed to his court for trial;

(2) There is to be no trial by jury or with the aid of assessors;

(3) The Special Judge should ordinarily record a memorandum only of the substance
of the evidence of each witness; and

(4) The person convicted hasappeal to the High Court within 15 days from the date
of the sentence.

14. The Ordinance further provides that the provisions of Sections 491 and 526 of the
Code of Criminal Procedure shall not apply to any person or case triable by the Special Judge,
ard the High Court may call for the record of the proceedings of any case tried by a Special
Judge and may exercise any of the powers conferred on an appellate court by Sections 423,
426, 427 and 428 of the Code.

15. From the foregoing summary of the proms of the Ordinance, it will appear that
the difference between the procedure laid down in the Criminal Procedure Code and the
procedure to be followed by the Special Judge consists mainly in the following matters:

(1) Where a case is triable by a CouftSession, no commitment proceeding is
necessary, and the Special Judge may take cognizance without any commitment;

(2) The trial shall not be by jury or with the aid of assessors;

(3) Only a memorandum of the substance of the evidence of each witness is
ordinarily to be recorded;

(4) The period of limitation for appeal to the High Court is curtailed; and

(5) No court has jurisdiction to transfer any case from any Special Judge, or to
make an order under Section 491 of the Criminal Procedure Code.

16. It appears that pursuant to the provisions contained in Sections 9, 10 and 11 of the
Ordinance, the State Government issued a Notification-B/35 dated the 9/f1February,
1951, directing the constitution of a Special Court for certain areas mentionesthedule
attached to the Notification and empowering such court to try the following offences, namely,
offences under Sections 183, 189, 190, 212, 216, 224, 302, 304, 307, 323 33543319
382, 384389 and 392402 of the Indian Penal Code, 1860, aapded and applied to the State
of Saurashtra, and most of the offences under the Ordinance of 1948.

17. In the course of the hearing, an affidavit was filed by the Assistant Secretary in the
Home Department of the Saurashtra Government, stating thatlsiniceegration of different
States in Kathiawar in the beginning of 1948 there had been a series of crimes against public
peace and that had led to the promulgation of Ordinance 9 of 1948, which provided among
other things for detention of persons actinga manner prejudicial to public safety and
maintenance of public order in the State. Notwithstanding this Ordinance, the crimes went on
increasing and there occurred numerous cases of dacoity, murdecuttosg eafcutting,
etc. for some of which ck&in notorious gangs were responsible, and hence Ordinance LXVI
of 1949 was promulgated to amend the earlier Ordinance and to constitute Special Courts for
the speedy trial of cases arising out of the activities of the dacoits and other criminals guilty of
violent crimes.
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18. As has been already indicated, the main contention advanced before us on behalf of
the appellant is that the Ordinance of 1949 violates the provisions of Article 14 of the
Constitution, by laying down a procedure which is differentifiand less advantageous to the
accused than the ordinary procedure laid down in the Criminal Procedure Code, and thereby
discriminating between persons who are to be tried under the special procedure and those
tried under the normal procedure. In suppdrittes argument, reliance is placed on the
decision of this Court iState of West Bengal. Anwar Ali SarkarandGajen Mali, in which
certain provisions of the West Bengal Special Courts Act, 1949, have been held to be
unconstitutional on grounds similéw those urged on behalf of the appellant in the present
case. A comparison of the provisions of the Ordinance in question with those of the West
Bengal Act will show that several of the objectionable features in the latter enactment do not
appear in the f@inance, but, on the whole, | am inclined to think that that circumstance by
itself will not afford justification for upholding the Ordinance. There is however one very
important difference between the West Bengal Act and the present Ordinance whigh, in m
opinion, does afford such justification, and | shall try to refer to it as briefly as possible.

19. I think that a distinction should be dr:
and Adiscrimination with reasoisdasedDihthis whol e ¢
distinction and on the weknown fact that the circumstances which govern one set of persons
or objects may not necessarily be the same as those governing another set of persons or
objects, so that the question of unequal treatment doeseally arise as between persons
governed by different conditions and different sets of circumstances. The main objection to
the West Bengal Act was that it permitted dis
rational basis. Having laid down a prdcee which was materially different from and less
advantageous to the accused than the ordinary procedure, that Act gave uncontrolled and
unguided authority to the State Government to put that procedure into operation in the trial of
any case or class oases or any offence or class of offences. There was no principle to be
found in that Act to control the application of the discriminatory provisions or to correlate
those provisions to some tangible and rational objective, in such a way as to enable anyone
reading the Act to say: If that is the objective, the provisions as to special treatment of the
offences seem to be quite suitable and there can be no objection to dealing with a particular
type of offences on a special footing. The mere mention of el as the object of the
Act did not cure the defect, because the expre
no rational basis of classification. It was merely a description of the result sought to be
achieved by the application of theesjal procedure laid down in the Act and afforded no help
in determining what cases required speedier trial.

20. As regards the present Ordinance, we can discover a guiding principle within its four
corners, which cannot but have the effect of limitingdpelication of the special procedure
to a particular category of offences only and establish such a nexus (which was missing in the
West Bengal Act) between offences of a particular category and the object with which the
Ordinance was promulgated, as ddosuffice to repel the charge of discrimination and
furnish some justification for the special treatment of those offences. The Ordinance, as | have
already stated, purported to amend another Ordinance, the object of which was to provide for
public safety maintenance of public order and preservation of peacdranduility in the
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State. It was not disputed before us that the preamble of the original Ordinance would govern
the amending Ordinance also, and the object of promulgating the subsequent @rdiaanc

the same as the object of promulgating the original Ordinance. Once this is appreciated, it is
easy to see that there is something in the Ordinance itself to guide the State Government to
apply the special procedure not to any and every case butmtiyse cases or offences
which have a rational relation to or connection with the main object and purpose of the
Ordinance and which for that reason become a class by themselves requiring to be dealt with
on a special footing. The clear recital of aidi¢é objective furnishes a tangible and rational
basis of classification to the State Government for the purpose of applying the provisions of
the Ordinance and for choosing only such offences or cases as affect public safety,
maintenance of public ordemnd preservation of peace amdnquility. Thus, under Section

11, the State Government is expected to select only such offences or class of offences or class
of cases for being tried by the Special Court in accordance with the special procedure, as are
cdculated to affect public safety, maintenance of public order, etc., and under Section 9, the
use of the special procedure must necessarily be confined to only disturbed areas or those
areas where adoption of public safety measures is necessary. Thaththis the Ordinance

was intended to be understood and was in fact understood, is confirmed by the Notification
issued on the 9/11th February by the State Government in pursuance of the Ordinance. That
Notification sets out 49 offences under the IndianaP€wode as adapted and applied to the
State and certain other offences punishable under the Ordinance, and one can see at once that
all these offences directly affect the maintenance of public order and peacarauudity.

The Notification also specifiecertain areas in the State over which only the Special
Court is to exercise jurisdiction. There can be no dispute that if the State Legislature finds that
lawlessness and crime are rampant and there is a direct threat to pednaumidity in
certain areas within the State, it is competent to deal with offences which affect the
maintenance of public order and preservation of peac&amguilityin those areas as a class
by themselves and to provide that such offences shall be tried as expeditsopsbsible in
accordance with a special procedure devised for the purpose. This, in my opinion, is in plain
language the rationale of the Ordinance, and it will be going too far to say that in no case and
under no circumstances can a legislature lay dovapegial procedure for the trial of a
particular class of offences, and that recourse to a simplified and less cumbrous procedure for
the trial of those offences, even when abnormal conditions prevail, will amount to a violation
of Article 14 of the Condfiition. | am satisfied that this case is distinguishable from the case
relating to the West Bengal Act, but | also feel that the legislatures should have recourse to
legislation such as the present only in very special circumstances. In the result, halduld
that the Saurashtra State Public Safety Measures (Third Amendment) Ordinance is not
unconstitutional, and accordingly overrule the objection as to the jurisdiction of the Special
Court to try the appellant.

BIJAN KUMAR MUKHERJEA , J. - 26. It was setdown for hearing on certain
preliminary points of law raised by the learned counsel for the appellant attacking the legality
of the entire trial on the ground that Section 11 of the Saurashtra Public Safety Measures
Ordinance 66 of 1949 passed by the Rajuwkh of Saurashtra as well as the Notification
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issued by the State Government on 8/E&bruary, 1951, under which the Special Court was
constituted and the trial held, were void and inoperative. The first and the main ground upon
which the constitutioravalidity of the section and the notification has been assailed is that
they are in conflict with the provision of Article 14 of the Constitution.

28. It is not disputed that the language of Section 11 of the Saurashtra Ordinance, with
which we are now ancerned, is identically the same as that of Section 5(1) of the West
Bengal Special Courts Act.

29. In the West Bengal Act there is a further provision embodied in clause (2) of Section
5 which lays down that no such direction as is contemplated byec{ausould be given in
respect of cases pending before ordinary criminal courts at the date when the Act came into
force. No such exception has been made in the Saurashtra Ordinance. In the Calcutta cases
referred to above, the notification under Sect¢h) of the West Bengal Act directed certain
individual cases in which specified persons were involved to be tried by the Special Court and
it was held by the High Court of Calcutta that Section 5(1) of the West Bengal Special Courts
Act to the extent thait empowers the State Government to diraey caseto be tried by
Special Courts was void as offending against the provision of the equal protection clause in
Article 14 of the Constitution; and this view was affirmed in appeal by a majority of this
cout. With regard to the remaining part of Section 5(1), which authorises the State
Government t o dir edfte n cfieosf.f.e nocre sc,| acslsaesss eosf ocfa s e
Courts, the majority of the Judges of the Calcutta High Court were of oghrabit was not
obnoxious to Article 14 of the Constitution. In the present case the notification, that was
issued by the Saurashtra State Government on‘hQIF]abruary, 1951, did not relate to
individual cases. The notification constituted in the filsicp a Special Court in the areas
specified in the schedule. It appointed in the next place a judge to preside over the Special
Court and finally gave a list of offences with reference to appropriate sections of the Indian
Penal Code which were to be trieg the Special Judge. If the view taken by the Chief Justice
of the Calcutta High Court and the majority of his colleagues is right, such notification and
that part of Section 11 of the Ordinance, under which it was issued, could not be challenged
as beig in conflict with Article 14 of the Constitution. This point did come up for
consideration before us in the appeals against the Calcutta decision with reference to the
corresponding part of Section 5(1) of the West Bengal Act, but although a majoritis of t
court concurred in dismissing the appeals, there was no such majority in the pronouncement
of any final opinion on this particular point.

30. In my judgment in the Calcutta appeals | was sceptical about the correctness of the
view taken upon this poirliy the learned Chief Justice of the Calcutta High Court and the
majority of his colleagues. The consideration that weighed with me was that as the learned
Judges were definitely of opinion that the necessity of speedier trial, as set out in the
preamblewas too elusive and uncertain a criterion to form the basis of a proper classification,
the authority given by Section 5(1) of the Special Courts Act to the State Government to
direct any class of cases or offences to be tried by the Special Court waandumguided
authority and the propriety of the classification made by the State Government that is said to
be implied in the direction could not be tested with reference to any definite legislative policy
or standard. Mr Sen, appearing for the State of&htra, has argued before us that in this
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respect the Saurashtra Ordinance stands on a different footing and he has referred in this
connection to the preamble to the original ordinance as well as the circumstances which
necessitated the present one.tie question is an important one and is not concluded by our
previous decision, it merits, in my opinion, a careful consideration.

31. It may be stated at the outset that the Criminal Procedure Code of India as such has no
application to the State of Sashdra. After the State acceded to the Indian Union, there was
an Ordinance promulgated by the Rajpramukh BroBApril, 1948, which introduced the
provisions of the Criminal Procedure Code of India (Act 5 of 1898) with certain
modifications into the Saashtra State. Another ordinance, known as the Public Safety
Measures Ordinance, was passed on fe@f2April, 1948, and this ordinance, like similar
other public safety measures obtaining in other States, provided for preventive detention,
imposition ofcollective fines, control of essential supplies and similar other matters.'©n 11
of November, 1949, the presddtdinance was passed by way of amendment of the Public
Safety Measures Ordinance and inter @limade provisions for the establishment ok&pl
Courts. Section 9 of this Ordinance empowers the State Government to constitute Special
Courts of criminal jurisdiction for such areas as may be specified in the notification. Section
10 relates to appointment of Special Judges who are to presidesunvecourts and Section
11 |l ays down that the Special Judge shall try
of cases as the Government of United State of Saurashtra may by general or special order in
writing, di r ect . kowel byaehe Bpedat Jrdhesriseset vubin Sections k2
to 18 of the Ordinance. In substance the Special Court is given the status of a sessions court,
although committal proceeding is eliminated and so also is trial by jury or with the aid of
assessors. BhSpecial Judge has only to make a memorandum of the evidence and he can
refuse to summon any witness if he is satisfied after examination of the accused that the
evidence of such withess would not be material. Section 16(1) curtails the period ofdimitati
within which an accused convicted by the Special Judge has to file his appeal before the High
Court and clause (3) of the section provides that no court shall have jurisdiction to transfer
any case from any Special Judge or make any order under Séétionf the Criminal
Procedure Code.

The ordinance certainly lacks some of the most objectionable features of the West Bengal
Act . Thus it has not taken away the High Cour
accused to the chance of being coredcbf a major offence though he stood charged with a
minor one. There is also no provision in the ordinance similar to that in the West Bengal Act
which enables the court to proceed with the trial in the absence of the accused. But although
the ordinance n certain respects compares favourably with the West Bengal Act, the
procedure which it lays down for the Special Judge to follow does differ on material points
from the normal procedure prescribed in the Criminal Procedure Code; and as these
differences hridge the rights of the accused who are to be tried by the Special Court, and
deprive them of certain benefits to which they would otherwise have been entitled under the
general law, the ordinance prima faomkes discrimination and the question hastgdie
answered whether such discrimination brings it in conflict with Article 14 of the Constitution.

32. The nature and scope of the guarantee that is implied in the equal protection clause of
our Constitution have been explained and discussed in mareotigadecision of this court
and do not require repetition. It is well settled that a legislature for the purpose of dealing with
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the complex problems that arise out of an infinite variety of human relations, cannot but
proceed upon some sort of selectmrclassification of persons upon whom the legislation is

to operate. The consequence of such classification would undoubtedly be to differentiate the
persons belonging to that class from others, but that by itself would not make the legislation
obnoxiousto the equal protection clause. Equality prescribed by the Constitution would not
be violated if the statute operates equally on all persons who are included in the group, and
the classification is not arbitrary or capricious, but bears a reasonablerrétathe objective

which the legislation has in view. The legislature is given the utmost latitude in making the
classification and it is only when there is a palpable abuse of power and the differences made
have no rational relation to the objectives tbe legislation, that necessity of judicial
interference arises.

33. Section 11 of the Saurashtra Ordinance so far as it is material for our present purpose
lays down that a Special Court shall fisuch offences or classes of offences...or classes of
cases as t he St at e Government may...directo.
contemplates a classification to be made of offences and cases but no classification appears on
the terms of the statute itself which merely gives an authority to the Staten@wverto
determine what classes of cases or offences are to be tried by the Special Tribunal. The
guestion arises at the outset as to whether such statute is not on the face of it discriminatory as
it commits to the discretion of an administrative bodypfficials the duty of making selection
or classification for purposes of the legislation; and there is a still further question, namely, by
what tests, if any, is the propriety of the administrative action to be adjudged and what would
be the remedy of theggrieved person if the classification made by the administrative body is
arbitrary or capricious?

35. As has been stated already, Section 11 of the Saurashtra Ordinance is worded in
exactly the same manner as Section 5(1) of the West Bengal Specia Acudnd that part
of it, with which we are here concerned, authorises the State Government to direct any classes
of offences or cases to be tried by the Special Tribunal. The State Government, therefore, has
got to make a classification of cases or offes before it issues its directions to the Special
Court. The question is, on what basis is the classification to be made? If it depends entirely
upon the pleasure of the State Government to make any classification it likes, without any
guiding principleat all, it cannot certainly be a proper classification, which requires that a
reasonable relation must exist between the classification and the objective that the legislation
has in view. On the other hand, if the legislature indicates a definite objecttvehe
discretion has been vested in the State Government as a means of achieving that object, the
law itself, as | have said above, cannot be held to be discriminatory, though the action of the
State Government may be condemned if it offends againstgbal protection clause, by
making an arbitrary selection. Now, the earlier ordinance, to which the present one is a
subsequent addition by way of amendment, was passed by the Rajpramukh of Saurashtra on
2" April, 1948. It is described as an ordinanceprovide for the security of the State,
maintenance of public order and maintenance of supplies and services essential to the
community in the State of Saurashtra. The preamble to the ordinance sets out the objective of
the ordinance in identical terms. it to be noted that the integration of several States in
Kathiawar which now form the State of Saurashtra, was completed some time in February,
1948. It appears from the affidavit of an officer of the Home Government of the Saurashtra
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State that soon aftéhe integration took place, an alarming state of lawlessness prevailed in
some of the districts within the State. There were gangs of dacoits operating at different
places and their number began to increase gradually. As ordinary law was deemedensuffici

to cope with the nefarious activities of those criminal gangs, the Saurashtra Public Safety
Measures Ordinance was promulgated by the Rajpramukf épgl, 1948. The ordinance,

as stated already, provided principally for preventive detention anasitign of collective

fines; and it was hoped that armed with these extraordinary powers the State Government
would be able to bring the situation under control. These hopes, however, were belied, and the
affidavit gives a long list of offences in which mder and noseutting figure conspicuously

in addition to looting and dacoity, which were committed by the dacoits during the years 1948
and 1949.

In view of this ugly situation in the State, the n@xdinance was passed on™laf
November, 1949, and it ordinance provides inter ali@r the establishment of Special
Courts which are to try offenders under a special procedure. Acting under Section 11 of the
Ordinance, the Government issued a notification on”QFlébruary, 1950, which constituted
a Spedl Court for areas specified in the schedule, and here again the affidavit shows that all
these areas are included in the districts of Gohilwad, Madhya Saurashtra and Sorath, where
the tribe of marauders principally flourished. The object of passingntws ordinance is
identically the same for which the earli®rdinance was passed, and the preamble to the
latter, taken along with the surrounding circumstances, discloses a definite legislative policy
which has been sought to be effectuated by the diffepgovisions contained in the
enactment. If Special Courts were considered necessary to cope with an abnormal situation, it
cannot be said that the vesting of authority in the State Government to select offences for trial
by such courts is in any way uas®nable.

36. In the light of the principles stated already, | am unable to hold that Section 11 of the
Ordinance insofar as it authorises the State Government to direct classes of offences or cases
to be tried by the Special Court offends against theigimv of the equal protection clause in
our Constitution. If the notification that has been issued by the State Government proceeds on
any arbitrary or unreasonable basis, obviously that could be challenged as unconstitutional. It
is necessary, therefor® examine the terms of the notification and the list of offences it has
prescribed.

37. The notification, as said above, constitutes a Special Court for the areas mentioned in
the Schedule and appoints Mr P.P. Anand as a Special Judge to preside @eedhé
Court. The offences triable by the Special Court are then set out with reference to the specific
sections of the Indian Penal Code.. @hibber attacks the classification of offences made in
this list primarily on the ground that while it mentiooences of a particular character, it
excludes at the same time other offences of a cognate character in reference to which no
difference in treatment is justifiable. It is pointed out that while Section 183 of the Indian
Penal Code is mentioned in thet)i Sections 184, 186 and 188 which deal with similar
offences are excluded. Similarly the list does not mention Sectiorof30f Indian Penal
Code, though it mentions Section 307. The learned counsel relies in this connection upon the
decision of the Sweme Court of America iskinner v. Oklahoma[316 US 535 In that
case the question for consideration related to the constitutionality of a certain statute of
Oklahoma which provided for sterilization of certain habitual criminals who were convicted
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two or more times in any State of felony involving moral turpitude. The statute applied to
persons guilty of larceny, which was a felony, but not to embezzlement, and it was held that
the legislation violated the equal protection clause. It is undoubtediyral s;md reasonable
proposition that when the nature of two offences is intrinsically the same and they are
punishable in the same manner, a person accused of one should not be treated differently from
a person accused of the other, because it is an edsprnticiple underlying the equal
protection clause that all persons similarly circumstanced shall be treated alike both in
privileges conferred and liabilities imposed. At the same time it is to be noted as Douglas, J.,
observed in the very case that gtefmining the reach and scope of particular legislation it is
not necessary for the |l egislature to provide a
classes and types of problems according to the needs and as dictated or suggested by
experience. 0

A too rigid instance therefore on a thing like scientific classification is neither practicable
nor desirable. It is true that the notification mentions Section 183 of the Indian Penal Code,
though it omits Section 184; but | am unable to hold thatwioeare identically of the same
nature. Section 183 deals with resistance to the taking of property by the lawful authority of
public servant; while Section 184 relates to obstructing sale of property offered for sale by
authority of public servant. SectidB86 on the other hand does not relate to the taking of
property at all, but is concerned with obstructing a public servant in the discharge of his
public duties. Then again | am not sure that it was incumbent upon the State Government to
include Section 38 of the Indian Penal Code in the list simply because they included Section
307. It is true that culpable homicide as well as attempt to murder are specified in the list; but
an attempt to commit culpable homicide is certainly a less heinous offencéear@tate
Government might think it proper, having regard to all the facts known to them, that an
offence of attempt to commit culpable homicide does not require a special treatment.

38. Be that as it may, | do not think that a meticulous examination ohti®s offences
specified in the list with regard to their nature and punishment is necessary for purposes of
this case. The appellant before us was accused of murder punishable under Section 302 of the
Indian Penal Code. There is no other offence, iele| described in the Indian Penal Code,
which can be placed on an identical footing as murder. Even culpable homicide not
amounting to murder is something less heinous than murder, although it finds a place in the
list. In my opinion, the appellant caave no right to complain if he has not been aggrieved in
any way by any unjust or arbitrary classification. As he is accused of murder and dacoity and
no offences of a similar nature are excluded from the list, | do not think that it is open to him
to compain of any violation of equal protection clause in the notification. There are quite a
number of offences specified in the notification and they are capable of being grouped under
various heads. Simply because certain offences which could have beemstatmng with
similar other in a particular group have been omitted therefrom, it cannot be said that the
whole list is bad. The question of inequality on the ground of such omission can be raised
only by the person who is directed to be tried under ffexial procedure for a certain
offence, whereas for commission of a similar offence not mentioned in the list another person
has still the advantages of the ordinary procedure open to him. In my opinion, therefore, the
first point raised on behalf of th@ellant cannot succeed.

* k k % %
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Constitutional Validity of Reservations for OBCsin
Public Employment

Indra Sawhnew. Union of India
AIR 1993 SC 477

B.P. JEEVAN REDDY, J. - 659. By an Order made by the President of India, in the year
1979, under Aitle 340 of the Constitution, a Backward Class Commission was appointed to
investigate the conditions of socially and educationally backward classes within the territory
of India, which Commission is popularly known as Mandal Commission. The terms of
reference of the Commission were:

fiij to determine the criteria for defining the socially and educationally
backward classes;
(i) to recommend steps to be taken for the advancement of the socially and
educationally backward classes of citizens so idedtifie
(i) to examine the desirability or otherwise of making provision for the
reservation of appointments or posts in favour of such backward classes of citizens
which are not adequately represented in public services and posts in connection with
the affars of the Union or of any State; and
(iv) present to the President a report setting out the facts as found by them and
making such recommendations as they think pro

667.In para 11.23 the Commission sets out the eleven Indicators/Criteria evolied by
for determining social and educational backwardness. Paras 11.23, 11.24 and 11.25 are
relevant and may be set out in full:

n11.23. As a result of the above exerci se
6l ndicatorsé or o6cr it eucatienél batkwardnese Thesemi ni ng s
11 6l ndicatorsd6 were grouped under three bro
Economic. They are:

A. Social

(i) Castes/Classes considered as socially backward by others.

(i) Castes/Classes which mainly dependhwanual labour for their livelihood.

(i) Castes/Classes where at least 25% females and 10% males above the State
average get married at an age below 17 years in rural areas and at least 10% females
and 5% males do so in urban areas.

(iv) Castes/Clags where participation of femalaswork is at least 25% above the

State average.

B. Educational

(v) Castes/Classes where the number of children in the age grouibofears who
never attended school is at least 25% above the State average.

(vi) Cades/Classes where the rate of student-anapn the age group ofB5 years
is at least 25% above the State average.
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(vii) Castes/Classes amongst whom the proportion of matriculates is at least 25%
below the State average.

C. Economic

(viit) Castes/Clsses where the average value of family assets is at least 25% below
the State average.

(ix) Castes/Classes where the number of families living in Kutcha houses is at least
25% above the State average.

(x) Castes/Classes where the source of drinkingemia beyond half a kilometre

for more than 50% of the households.

(xi) Castes/Classes where the number of households having taken consumption
loan is at least 25% above the State average.

11.24 As the above three groups are not of equal importanaufgourpose,
separate wei ght age was gi ven t o 0l ndi
6l ndicatorsd were given a weightage of
wei ghtage of 2 points each and Economic
Economic, in addition to Social and Educational Indicators, were considered
important as they directly flowed from social and educational backwardness. This
also helped to highlight the fact that socially and educationally backward classes are
economically bckward also.

11.25 It will be seen that from the values given to each Indicator, the total score
adds up to 22. All these 11 Indicators were applied to all the castes covered by the
survey for a particular State. As a result of this application, all cagtech had a
score of 50% (i.e., 11 points) or above were listed as socially and educationally

cator
3 po
60l nd

backward and the rest were treated as O6advan

number of indicators and minimum point score for backwardness, both hipben
eleven). Further, in case the number of households covered by the survey for any
particular caste were below 20, it was left out of consideration, as the sample was
considered too small for any dependable infer@nce.

668. Chapter Kléntificatidne af IOBCé wi tlhn At h e first
Commission deals with OBCs among Hindu communities. It says that it applied several tests
for determining the SEBCs like stigmas of lawcupation, criminality, nomadism, beggary
and untouchability besidesndadequate representation in public services. The multiple
approach adopted by the Commission is set out in para 12.7 which reads:

f12.7 Thus, the Commi ssion has adopted

of comprehensive lists of Other Backward Clas$ar all the States and Union
Territories. The main sources examined for the preparation of these lists are:
(i) Sociceducational field survey;
(i) Census Report of 1961 (particularly for the identification of primitive tribes,
aboriginal tribeshill tribes, forest tribes and indigenous tribes);
(iii) Personal knowledge gained through extensive touring of the country and
receipt of voluminous public evidences as described in Chapter X of this Report;
and
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(iv) Lists of OBCs notified by varioustSat e Governments. 0

669. The Commission next deals with OBCs among-Himglu communities. In
paragraphs 12.11 to 12.16 the Commission refers to the fact that even among Christian,
Muslim and Sikh religions, which do not recognise caste, the caste systamviling

though without religious sanction. After giving a good deal of thought to several difficulties
in the way of identifying OBCs among n#findus, the Commission says, it has evolved a

rough and ready criteria, viz., (1) all untouchables conveaexhy norHindu religion and

(2) such occupational communities which are known by the name of their traditional

hereditary occupation and whose Hindu counterparts have been included in the list of Hindu
OBCs- ought to be treated as SEBCs. The Commistsien sought to work out the estimated
population of the OBCs in the country and arrived at the figure of 52%. Paras 12.19 and 12.22

may be set out in full in view of their relevancy:

il2. 19 Sy s-wiseneaumeration ofapspiulation was introducedthy
Registrar General of India in 1881 and discontinued in 1931. In view of this, figures
of castewise population beyond 1931 are not available. But assuming that the inter
se rate of growth of population of various castes, communities and religious group

over the last half a century has remained more or less the same, it is possible to work

out the percentage that all these groups constitute of the total population of the

country. A

fil12.22 From the foregoing it wsgand
Scheduled Tribes, Other Backward Classes constitute nearly 52% of the Indian

be

population.
Percentage Distribution of Indian Population by Caste and Religious Groups
S. No. Group Name Percentage of tota
population
l. Scheduled Castesnd Scheduled Tribes
A-1  Scheduled Castes 15.05
A-2  Scheduled Tribes 07.51

Tot al 020.566 A ©

Il Non-Hindu Communities, Religious Groups, et(

B-1 Muslims (other than STs)

B-2 Christians (other than SY's

B-3 Sikhs (other than SCs &
STs)

B-4 Budhists (other than STs)

B-5 Jains

11.19 (0.02)
02.16 (0.44A
01.67 (0.22°

00.67 (0.031
00.47
Total of 6 B d6.16

seen
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Il . Forward Hindu Castes & Communities 05.52
C-1 Brahmins  (including 03.90
Bhumihars) 02.21
C-2 Rajputs 01.00
C-3 Marathas 01.07
C-4 Jats 01.88
C-5 VaishyasBania, etc. 02.00
C-7 Other forward Hindu castes
groups
TOTAL OF O6A6, 6B 56.30
V. Backward Hindu Castes & Communities 43.70/
D. RemainingHindu castes/groups which come
in the category of
V. Backward NorHindu Communities
E. 52% of religious groups under Section B ma 08.40
also be treated as OBCs
F. The approximate derived population Other| 52% (Aggregate of D and E,
Backward Classes including néfindu|{r ounded) o
_communities
AFigures in brackets give these population of SC & ST among thélmalu  communities.
y This is a derived figure.

670. Chapte XIll contains various recommendations including reservations in services.

In view of the decisions of the Supreme Court limiting the total reservation to 50%, the
Commission recommended 27% reservation in favour of OBCs (in addition to 22.5% already
exiding in favour of SCs and STs). It recommended several measures for improving the
condition of these backward classes. Chapter XIV contains a summary of the report.

The Office Memorandum dated Auqust 13, 1990

the

674. No action was, however, taken on the bastse Mandal Commission Report until
issuance of the Office Memorandum on August 13, 1990. On that day, the then Prime

Minister, Shri V.P. Singh made a statement in the Parliament in which he stated inter alia as
follows:

iAnAfter al | ,strength ofythe whole ef the gotermmeent employees as a
proportion of the population, it will be 1% or 1 1/2. | do not know exactly, it may be
less than 1%. We are under no illusion that this 1% of the population, or a fraction of
it will resolve the econom problems of the whole section of 52%. No. We
consciously want to give them a position in the decisiaking of the country, a
share in the power structure. We talk about merit. What is the merit of the system
itself? That the section which has 52% lof {population gets 12.55% in government
employment. What is the merit of the system? That in Class | employees of the
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government it gets only 4.69%, for 52% of the population in decisiaking at the

top echelons it is not even ctenth of the populatioof the country; in the power
structure it is hardly 4.69%. | want to challenge first the merit of the system itself
before we come and question on the merit, whether on merit to reject this individual
or that. And we want to change the structure basicatipsciously, with open eyes.
And | know when changing the structures comes, there will be resistance .

What | want to convey is that treating unequals as equals is the greatest injustice.

And, correction of this injustice is very important and tlsatvhat | want to
convey. Her e, t he National Front Government 0
government, but also change of the social order, is something of great significance to
all of us; it is a matter of great significance. Merely making prograsof economic
benefit to various sections of the society will not do..

There is a very big force in the argument to involve the poorest in the power
structure. For a lot of time we have acted on behalf of the poor. We represent the
poor .. ..

Let us forget that the poor are begging for some crumbs. They have suffered it
for thousands of years. Now they are fighting for their honour as a human being .

A point was made by Mahajaniji that if there are different lists in different States
how will the Union List harmonise? It is so today in the case of the Scheduled Castes
and the Scheduled Tribes. That has not caused a problem. On the same pattern, this
wi || be there and there wild.l be no problem. o

675. The Office Memorandum dated August 13, 1%2{Is as follows:
OFFICE MEMORANDUM

Subject: Recommendations of the Second Backward Classes Commission (Mandal
Report)- Reservation for Socially and Educationally Backward Classes in Services
under the Government of India

In a multiple undulating societjke ours, early achievement of the objective of
social justice as enshrined in the Constitution is a must. The Second Backward
Classes Commission called the Mandal Commission was established by the then
Government with this purpose in view, which subnaitis report to the Government
of India on December 31, 1980.

2. Government have carefully considered the report and the recommendations of
the Commission in the present context regarding the benefits to be extended to the
socially and educationally backvebaclasses as opined by the Commission and are of
the clear view that at the outset certain weightage has to be provided to such classes
in the services of the Union and their public undertakings. Accordingly orders are
issued as follows:

(i) 27% of the acancies in civil posts and services under the Government of
India shall be reserved for SEBC.

(i) The aforesaid reservation shall apply to vacancies to be filled by direct
recruitment. Detailed instructions relating to the procedures to be followed for
enforcing reservation will be issued separately.
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(i) Candidates belonging to SEBC recruited on the basis of merit in an open
competition on the same standards prescribed for the general candidates shall not be
adjusted against the reservation quota of 27%

(iv) The SEBC would comprise in the first phase the castes and communities
which are common to both the lists in the report of the Mandal Commission and the
St ate Government so i sts. A i st of
separately.

(v) The doresaid reservation shall take effect fron8-1990. However, this
will not apply to vacancies where the recruitment process has already been initiated
prior to the issue of these orders.

3. Similar instructions in respect of public sector undertakings farancial
institutions including public sector banks will be issued by the Department of Public
Enterprises and Ministry of Finance respectively.

SdF  (Smt KrishnaSingh)
Joint Secretary to

such

t he

676. Writ petitions were filed in this Court questioning the said Memorandum along with

applications for staying the operation of the Memorandum. It was stayed by this Court.

677. After the change of the gomenent at the Centre following the general election held

in the firsthalf of 1991, another Office Memorandum was issued on September 25, 1991
modifying the earlier Memorandum dated August 13, 1990. The later Memorandum reads as

follows:
The Office Memoramlum dated September 25, 1991

Subject: Recommendation of the Second Backward Classes Commission (Mandal
Report)- Reservation for Socially and Educationally Backward Classes in Services
under the Government of India

The undersigned is directed to invites thttention to O.M. of even number dated
the 13th August 1990, on the abewentioned subject and to say that in order to
enable the poorer sections of the SEBCs to receive the benefits of reservation on a
preferential basis and to provide reservation é&dher economically backward
sections of the people not covered by any of the existing schemes of reservation,
Government have decided to amend the said memorandum with immediate effect as
follows:

(i) Within the 27% of the vacancies in civil posts and ises/ under the
Government of India reserved for SEBCs, preference shall be given to candidates
belonging to the poorer sections of the SEBCs. In case sufficient number of such
candidates are not available, unfilled vacancies shall be filled by the otB& SE
candidates.

(i) 10% of the vacancies in civil posts and services under the Government of
India shall be reserved for other economically backward sections of the people who
are not covered by any of the existing schemes of reservation.

(i) The critera for determining the poorer sections of the SEBCs or the other
economically backward sections of the people who are not covered by any of the
existing schemes of reservations are being issued separately.

Go
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The O.M. of even number dated the 13th August 1988ll be deemed to have
been amended to the extent specified above.
Sdf (A.K. Harit)
Dy . Secretary to the Govern

678. Till now, the Central Government has not ewlibe economic criteria as
contemplated by the later Memorandum, though the hearing of these writ petitions was
adjourned on more than one occasion for the purpose. Some of the writ petitions have
meanwhile been amended challenging the later Memorandumelas et us notice at this
stage what do the two memorandums say, read togethefir§thgrovision made is: 27% of
vacancies to be filled up by direct recruitment in civil posts and services under the
Government of India are reserved for backward ctassaong the members of the backward
classes preference has to be given to candidates belonging to the poorer sections. Only in case
sufficient number of such candidates are not available, will the unfilled vacancies be filled by
other backward class caddies. Thesecondprovision made is: Backward class candidates
recruited on the basis of merit in open competition along with general candidates shall not be
adjusted against the quota of 27% reserved for tfdnndly, it is provided that backward
classeshall mean those castes and communities which are common to the list in the report of
t he Mandal Commi ssion and the respective Stat
that Mandal Commission has prepared the list of backward classesviS®teastly, it is
provided that 10% of the vacancies shall be reserved for other economically backward
sections of the people who are not covered by any of the existing schemes of reservations. As
stated above, the criteria for determining the poorer sections amerzackward classes or
for determining the other economically backward sections among theeserved category
has so far not been evolved. Though the first Memorandum stated that the orders made therein
shall take effect from August 7, 1990, they wer in fact acted upon on account of the
orders made by this Court.

Issues forConsideration

682.[The court reframed the questions posed on behalf of the parties]. Firamed
guestions are:

l1.a) Whether the O6provi si omudtnecessatiyebmmpddabyed by /
the legislative wing of the State?

(b) If the answer to claus@)(is in the negative, whether an executive order making such
a provision is enforceable without incorporating it into a rule made under the proviso to
Article 309?

2. (a) Whether clause (4) of Article 16 is an exception to clause (1) of Article 16?

(b) Whether clause (4) of Article 16 is exhaustive of the special provisions that can be
made in favour of 6backward cl ass spetial ci ti zen:
provisions that can be made in favour of all sections, classes or groups?

(c) Whether reservations can be made under clause (1) of Article 16 or whether it
permits only extending of preferences/concessions?

3.@ What does t he dexcpraessss ioofn cObtaiczkewias 6 i n Art
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(b) Whether backward classes can be identified on the basis and with reference to caste
alone?

(c) Whether a class, to be designated as a backward class, should be situated similarly
to the SCs/STs?

(dWhe her the dmeansd test can be applied in
classes? And if the answer is yes, whether providing such a test is obligatory?

4. (@) Whether the backward classes can be identified only and exclusively with
references to@mnomic criteria?

(b) Whether a criteria like occupatia@umincome without reference to caste
altogether, can be evolved for identifying the backward classes?

5. Whether the backward classes can be further categorised into backward and more
backward cagories?

6. To what extent can the reservation be made?

(@) Whether the 50% rule enunciated Balaji is a binding rule or only a rule of
caution or rule of prudence?

(b) Whether the 50% rule, if any, is confined to reservations made under clause (4) of
Article 16 or whether it takes in all types of reservations that can be provided under Article
1672

(c) Further while applying 50% rule, if any, whether an year should be taken as a unit
or whether the total strength of the cadre should be looked to?

(d) WhetherDevadasarwas correctly decided?
7. Whether Article 16 permits reservations being provided in the matter of promotions?

8. Whether reservations are anieritarian? To what extent are Articles 335, 38(2) and
46 of the Constitution relevant ihag matter of construing Article 16?

9. Whether the extent of judicial review is restricted with regard to the identification of
Backward Classes and the percentage of reservations made for such classes to a demonstrably
perverse identification or a dengirably unreasonable percentage?

10. Whet her the distinction made in the second
of the backward classes and others permissible under Article 167

11. Whet her the reservation of 10%micaly t he pos
backward sections of the people who are not covered by any of the existing schemes of the
reservationsé made by the Office Memorandum d:z:
Article 167

Decisions of this Court on Articles 16 and 15

695. Soon aftethe enforcement of the Constitution two cases reached this Court from the
State of Madras one under Article 15 and the other under Article 16. Both the cases were
decided on the same date and by the same Bench. The one arising under ArtiSatEDis
Madras v. Champakam Dorairajan[AIR 1951 SC 22pand the other arising under Article
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16 isVenkataramanav. State of MadrasBy virtue of certain orders issued prior to coming

into force of the Constitutiomp opul ar |l 'y known -aseatsdtGeoMednaln a | G. O.
and Engineering Colleges in the State of Madras were apportioned in the following manner:
Non-Brahmin (Hindus) 6, Backward Hindus 2, Brahmin- 2, Harijan- 2, Anglo-Indians

and Indian Christians1, Muslims- 1. Even after the advent the Constitution, the G.O. was

being acted upon which was challenged by Smt Champakam as violative of the fundamental
rights guaranteed to her by Article 15(1) and 29(2) of the Constitution of India. A full Bench

of Madras High Court declared the saidDGas void and unenforceable with the advent of the
Constitution. The State of Madras brought the matter in appeal to this Court. A Special Bench
of seven Judges heard the matter and came to the unanimous conclusion that the allocation of
seats in the mamn aforesaid is violative of Articles 15(1) and 29(2) inasmuch as the refusal

to admit the respondent (writ petitioner) notwithstanding her higher marks, was based only on
the ground of caste. The State of Madras sought to sustain the G.O. with referAnoee

46 of the Constitution. Indeed the argument was that Article 46 overrides Articles 29(2). This
argument was rejected. The Court pointed out that while in the case of employment under the
State, clause (4) of Article 16 provides for reservationdavour of backward class of
citizens, no such provision was made in Article 15.

696. In the matter of appointment to public services too, a similar Communal G.O. was in
force in the State of Madras since prior to the Constitution. In December, 1949adnas
Public Service Commission invited applications for 83 posts of District Munsifs, specifying at
the same time that the selection of the candidates would be made from the various castes,
religions and communities as specified in the Communal G.O. 8heacancies were
distributed in the following manner: Harijansl9, Muslims- 5, Christians- 6, Backward
Hindus- 10, NonBrahmin (Hindus) 32 and Brahmins 11. The petitioner Venkataraman (it
was a petition under Article 32 of the Constitution) aggblior and appeared at the interview
and the admitted position was that if the provisions of the Communal G.O. were to be
disregarded, he would have been selected. Because of the G.O., he was not selected (he
belonged to Brahmin community). Whereupon hgraached this Court. S.R. Das, J speaking
for the Special Bench referred to Article 16 and in particular to clause (4) thereof and
observed:

ifiReservation of post s in favour of any b
therefore, be regarded as unconstitutionad

He proceeded to hold:

iThe Communal G. O. i tself makes an express

and Backward Hindus. The other categories, namely, Muslims, Christians, non

Brahmin Hindus and Brahmins must be taken to have been treated as other than

Harijans and Backward Hindus. Our attention was drawn to a schedule of Backward

Classes set out in Sch. Ill to Part | of the Madras Provincial and Subordinate Service

Rules. It was, therefore, argued that Backward Hindus would mean Hindus of any of

the conmunities mentioned in that Schedule. It is, in the circumstances, impossible to

say that classes of people other than Harijans and Backward Hindus can be called

Backward Classes. As regards the posts reserved for Harijans and Backward Hindus

it may be saidhat the petitioner who does not belong to those two classes is regarded

fat}
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as ineligible for those reserved posts not on the ground of religion, race, caste etc. but
because of the necessity for making a provision for reservation of such posts in
favour ofthe backward class of citizens, but the ineligibility of the petitioner for any

of the posts reserved for communities other than Harijans and Backward Hindus
cannot but be regarded as founded on the ground only of his being a Brahmin. For
instance, the petoner may be far better qualified than a Muslim or a Christian or a
nonBrahmin candidate and if all the posts reserved for those communities were open
to him, he would be eligible for appointment, as is conceded by the learned
AdvocateGeneral of Madrgshut, nevertheless, he cannot expect to get any of those
posts reserved for those different categories only because he happens to be a
Brahmin. His ineligibility for any of the posts reserved for the other communities,
although he may have far better dfiehtions than those possessed by members
falling within those categories, is brought about only because he is a Brahmin and
does not belong to any of those categories. This ineligibility created by the
Communal G.O. does not appear to us to be sanctiopethuse (4) of Article 16

and it is an infringement of the fundamental right guaranteed to the petitioner as an
individual citizen under Article 16(1) and (2). The Communal G.O., in our opinion, is
repugnant to the provisions of Article 16 andisatvi'suov 0oi d and il l egal . o

697. Shri Ram Jethmalani, the learned counsel appearing for the respondent State of Bihar
placed strong reliance on the above passage. He placed before us an extract of the Schedule of
the backward classes appended to the Madras Rialviand Subordinate Services Rule,
1942. He pointed out that clause €)in Rule 2 defined the expression backward classes to
mean fAthe communities mentioned in Schedul e |
exclusively based upon caste. The Scitedlescribes the communities mentioned therein
under t hRacd) Eribedor @Gagle.# |t i s pointed out that whe
substituted in 1947, the basis of classification still remained the caste, though the heading
fiRace, Tribe or Castewas removed. Mr Jethmalani points out that the Special Bench took
note of the fact t hat Schedul e 111 was not hi |
notified as backward classes and yet upheld the reservation in their favour. According to him,
thedecision invVenkataramanaclearly supports the identification of backward classes on the
basis of caste. The Communal G.O. was struck down, he submits, only in so far as it
apportioned the remaining vacancies between sections other than Harijans andrdbackwa
classes.

698. Soon after the said two decisions were rendered Parliament intervened and in
exercise of its constituent power, amended Article 15 by inserting clause (4), which reads:

ANothing in this article ortheéSatedbdmause (2)
making any special provision for the advancement of any socially and educationally
backward classes of citizens or for the Schec¢

699. It is worthy of notice that the Parliament, which enacted the First dureart to the
Constitution, was in fact the very same Constituent Assembly which had framed the
Constitution. The speech of Dr Ambedkar on the occasion is again instructive. He said:
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AiThen with regard to Article 1ls@eallycl ause (4)
impossible to make any reservation which would not result in excluding somebody
who has a caste. | think it has to be borne in mind and it is one of the fundamental
principles which | believe is statediviu | | a & son thadvery firsopagehat there
is no Hindu who has not a caste. Every Hindu has a €hstés either a Brahmin or a
Mabhratta or a Kundby or a Kumbhar or a carpenter. There is no Hithdu is the
fundamental proposition who has not a caste. Consequently, if you make a
reservation in favour of what are called backward classes which are nothing else but
a collection of certain castes, those who are excluded are persons who belong to
certain castes. Therefore, in the circumstances of this country, it is impossible to
avoideservation without excluding some people v

700. After the enactment of the First Amendment the first case that came up before this
Court isBalaji v. State of MysordAIR 1963 SC 649](In the year 1961, this Court decided
the GeneralManager, Southern Railway. RangachariAIR 1962 SC 36but that related to
reservations in favour of the Scheduled Castes and Scheduled Tribes in the matter of
promotion in the RailwaysRangachariwill be referred to at an appropriate stage later.) In
the State of Karnataka, reservations were in force since a few decades prior to the advent of
the Constitution and were being continued even thereafter. On July 26, 1958 the State of
Mysore issued an order under Article 15(4) of the Constitution declafitigeatommunities
excepting the Brahmin community as socially and educationally backward and reserving a
total of 75% seats in educational institutions in favour of SEBCs and SCs/STs. Such orders
were being issued every year, with minor variation in thhegrgage of reservations. On July
13, 1962, a similar order was issued wherein 68% of the seats in all Engineering and Medical
Colleges and Technical Institutions in the State were reserved in the favour of the SEBCs,
SCs and STs. SEBCs were again dividlgo two categories backward classes and more
backward classes. The validity of this order was questioned under Article 32 of the
Constitution. While striking down the said order this Court enunciated the following
principles:

(1) Clause (4) of Article & is a proviso or an exception to clause (1) of Article 15 and
to clause (2) of Article 29;

(2) For the purpose of Article 15(4), backwardness must be both social and
educational. Though caste in relation to Hindus may be a relevant factor to consider in
determining the social backwardness of a class of citizens, it cannot be made the sole and
dominant test. Christians, Jains and Muslims do not believe in caste system; the test of
caste cannot be applied to them. Inasmuch as identification of all backassdscunder
the impugned order has been made solely on the basis of caste, it is bad.

(3) The reservation made under clause (4) of Article 15 should be reasonable. It
should not be such as to defeat or nullify the main rule of equality contained in(@ause
While it is not possible to predicate the exact permissible percentage of reservations, it
can be stated in a general and broad way that they should be less than 50%.

(4) A provision under Article 15(4) need not be in the form of legislation; itbman
made by an executive order.
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(5) The further categorisation of backward classes into backward and more backward
is not warranted by Article 15(4).

701. It must be remembered ti&alaji was a decision rendered under and with reference
to Article 15 thoug) it contains certain observations with respect to Article 16 as well.

702. Soon after the decisionBalaji this Court was confronted with a case arising under
Article 16 - Devadasarv. Union of India [AIR 1964 SC 179] This was also a petition under
Arti cl e 32 of the Constitutiohorwardel atled obt &ai
Central Secretariat Service. The reservation in favour of Scheduled Castes was twelve and
half per cent while the reservation in favour of Scheduled Tribesfwagper cent. The
6cafrorywar ddé rule considered in the said decisi

il f a sufficient number of candi dates con
authorities, are not available from the communities for whom reservationsadee m
in a particular year, the unfilled vacancies should be treated as unreserved and filled
by the best available candidates. The number of reserved vacancies, thus, treated as
unreserved will be added as an additional quota to the number that woulévedes
in the following year in the normal course; and to the extent to which approved
candidates are not available in that year against this additional quota, a corresponding
addition should be made to the number of reserved vacancies in the seconadollowi
year . 0

Because sufficient number of SC/ST candidates were not available during the earlier years the
unfilled vacancies meant for them were carried forward as contemplated by the said rule and
filled up in the third year that is in the year 1961. Oaf 45 appointments made, 29 went to
Scheduled Castes and Scheduled Tribes. In other words, the extent of reservation in the third
year came to 65%. The rule was declared unconstitutional by the Constitution Bench, with
Subba Rao, J dissenting. The majohigid that the carrjorward rule which resulted in more

than 50% of the vacancies being reserved in a particular year, is bad. The principle enunciated
in Balaji regarding 50% was followed. Subba Rao, J in his dissenting opinion, however,
upheld the saidule. The learned Judge observed:

AiThe expressi on, 6nothing in this articleb
intention in a most emphatic way that the power conferred thereunder is not limited
in any way by the main provision but falls outsiddtithas not really carved out an
exception, but has preserved a power untrammelled by the other provisions of the

BN

Article. 0

The learned Judge opined that once a class is a backward class, the question whether it is
adequately represented or not is left he subjective satisfaction of the State and is not a
matter for this Court to prescribe.

703. We must, at t hifsorswaargded, rcullaer infayy tbheati na
than the one considered DevadasanThe rule may provide that the vacaxireserved for
Scheduled Castes or Scheduled Tribes shall not be filled up by general (open competition)
candidates in case of nawailability of SC/ST candidates and that such vacancies shall be
carried forward.
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704. In the year 1964 another case frorgshbte arose, again under Article.IBhe
Mysore Government had by an order defined backward classes on the basis of occupation and
income, unrelated to caste. Thirty per cent of seats in professional and technical institutions
were reserved for them in atidn to eighteen per cent in favour of SCs and STs. One of the
arguments urged was that the identification done without taking the caste into consideration is
impermissible. The majority speaking through Subba Rao, J, held that the identification or
classdfication of backward classes on the basis of occupationincome, without reference
to caste, is not bad and does not offend Article 15(4).

705. During the years 1968 to 1971, this Court had to consider the validity of
identification of backward classesade by Madras and Andhra Pradesh Governmeénts.
Rajendranv. State of MadragAIR 1968 SC 101Prelated to specification of socially and
educationally backward classes with reference to castes. The question was whether such an
identification infringes Aticle 15. Wanchoo, CJ, speaking for the Constitution Bench dealt
with the contention in the following words:

AThe contention is that the I ist of sociall
whom reservation is made under Rule 5 is nothing but a fistedain castes.
Therefore, reservation in favour of certain castes based only on caste considerations
violates Article 15(1), which prohibits discrimination on the ground of caste only.
Now if the reservation in question had been based only on casteadnubt taken
into account the social and educational backwardness of the caste in question, it
would be violative of Article 15(1). But it must not be forgotten that a caste is also a
class of citizens and if the caste as a whole is socially and edwadigtibackward
reservation can be made in favour of such a caste on the ground that it is a socially
and educationally backward class of citizens within the meaning of Article 15(4) .

It is true that in the present cases the list of socially and tdoaly backward

classes has been specified by caste. But that does not necessarily mean that caste was
the sole consideration and that persons belonging to these castes are also not a class
of socially and educationally backward citizens .. .. As it feasd that members of

these castes as a whole were educationally and socially backward, the list which had
been coming on from as far back as 1906 was finally adopted for purposes of Article
15(4)é .

In view however of the explanation given by the Stat&lafiras, which has not
been controverted by any rejoinder, it must be accepted that though the list shows
certain castes, the members of those castes are really classes of educationally and
socially backward citizens. No attempt was made on behalf of the
petitioners/appellant to show that any caste mentioned in this list was not
educationally and socially backward. In this state of the pleadings, we must come to
the conclusion that though the list is prepared eafge, the castes included therein
are as awhole educationally and socially backward and therefore the list is not
violative of Article 15. The challenge to Rul

706. The shift in approach and emphasis is obvious. The Court now held that a caste is a
class of citizens andchat if a caste as a whole is socially and educationally backward,
reservation can be made in favour of such a caste on the ground that it is a socially and
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educationally backward class of citizens within the meaning of Article 15(4). Moreover the
burden of proving that the specification/identification was bad, was placed upon the
petitioners. In case of failure to discharge that burden, the identification made by the State
was upheld. The identification made on the basis of caste was upheld inasmuch as the
petitioner failed to prove that any caste mentioned in the list was not socially and
educationally backward.

713.Thomasmarks the beginning of a new thinking on Article 16, though the seed of this
thought is to be found in the dissenting opinion of SuRba, J inDevadasanThe Kerala
Government had, by amending Kerala State and Subordinate Service Rules empowered the
Government to exempt, by order, for a specified period, any member or members belonging
to Scheduled Castes or Scheduled Tribes and alirazBrvice, from passing the test which
an employee had to pass as a precondition for promotion to next higher post. Exercising the

said power , t he Government of Kerala issued
members already in service bedpng to any of the Scheduled Castes or Scheduled Tribes
from passing all tests (unified, special or

basis of the said exemption, a large number of employees belonging to Scheduled Castes and
Scheduledrribes, who had been stagnating in their respective posts for want of passing the
departmental tests, were promoted. They were now required to pass the tests within the period
of exemption. Out of 51 vacancies which arose in the category of Upper Di@koks in

the year 1972, 34 were filled up by members of Scheduled Castes leaving only 17 for others.
This was questioned by Thomas, a member belonging terasemved category. His
grievance was: but for the said concession/exemption given to membershedutd
Castes/Scheduled Tribes he would have been promoted to one of those posts in view of his
passing the relevant tests. He contended that Article 16(4) permits only reservations in favour
of backward classes but not such an exemption. This argunanaecepted by the Kerala

High Court. It also upheld the further contention that inasmuch as more than 50% vacancies
in the year had gone to the members of Scheduled Castes as a result of the said exemption, it
is bad for violating the 50% rule Balaji. The State of Kerala carried the matter in appeal to

this Court which was allowed by a majority of 5:2. All the seven Judges wrote separate
opinions. The headnote to the decision in Supreme Court Reports succinctly sets out the
principles enunciated in eadf the judgments. We do not wish to burden this judgment by
reproducing them here. We would rest content with delineating the broad features emerging
from these opinions. Ray, CJ held that Article 16(1), being a facet of Article 14, permits
reasonable ctsification. Article 16(4) clarifies and explains that classification on the basis of
backwardness. Classification of Scheduled Castes does not fall within the mischief of Article
16(2) since Scheduled Castes historically oppressed and backward, arestest Tae
concession granted to them is permissible under and legitimate for the purposes of Article
16(1). The rule giving preference to an-n@presented or undeepresented backward
community does not contravene Article 14, 16(1) or 16(2). Any doubthimnscore is
removed by Article 16(4). He opined further that for determining whether a reservation is
excessive or not one must have to look to the total number of posts in a given unit of
department, as the case may be. Mathew, J agreed that Artfdleid®ot an exception to

Article 16(1), that Article 16(1) permits reasonable classification and that Scheduled Castes
are not Ocastesd6 within the meaning of Arti

a

de
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equalityé evol vedisions. He doestna refer toAhe elecisian8aiaji d e ¢

or Devadasanin his opinion nor does he express any opinion on the extent of permissible
reservation. Beg, J adopted a different reasoning. According to him, the rule and the orders

issued thereunderwéisa ki nd of reservationo falling under
was also of the opinion that Article 16(1) being a facet of Article 16 permits reasonable
classification, that Article 16(4) is not an exception but an emphatic statement ofswhat
inherent in Article 16(1) and further that Sch
of Article 16(2) but a collection of castes, races and groups. Article 16(4) is one mode of
reconciling the claims of backward people and the opportunityfré® competition the

forward sections are ordinarily entitled to, held the learned Judge. He approved the dissenting

opinion of Subba Rao, ih Devadasan Fazal Ali, Jtoo adopted a similar approach. The

learned Judge pointed out:

A[l]f we 16(d)asan Axceptiorctd Article 16(1) then the inescapable
conclusion would be that Article 16(1) does not permit any classification at all
because an express provision has been made for this in clause (4). This is, however,
contrary to the basic concepf equality contained in Article 14 which implicitly
permits classification in any form provided certain conditions are fulfilled.
Furthermore, if no classification can be made under Article 16(1) except reservation
contained in clause (4) then the maedaontained in Article 335 would be
defeated. 0

He held that the rule and the orders impugned are referable to and sustainable under Article
16. The learned Judge went further and held that the rule of 50% evolBathjnis a mere

rule of caution and wasot meant to be exhaustive of all categories. He expressed the opinion
that the extent of reservation depends upon the proportion of the backward classes to the total
population and their representation in public services. He expressed a doubt as to the
correctness of the majority view DevadasanAmong the minority Khanna, preferred the

view taken inBalaji and other cases to the effect that Article 16(4) is an exception to Article
16(1). He opined that no preference can be provided in favour oWheatlclasses outside
clause (4). A.C. Gupta, J concurred with this view.

714. The last decision of this Court on this subject iK.{0. Vasanth Kumaw. State of
Karnataka [1985 Supp SCC 7]14The five Judges constituting the Bench wrote separate
opinions each treading a path of his own. Chandrachud, Gpined that the present
reservations should continue for a further period of 15 years making a total of 50 years from
the date of commencement of the Constitution. He added that the-tasanaist be@plied
to ensure that the benefit of reservations actually reaches the deserving sections. Desai, J was
of the opinion that the only basis upon which backward classes should be identified is the
economic one and that a time has come to discard all otbes.@hinnappa Reddy,was of
the view that identification of backward classes on the basis of caste cannot be taken
exception to for the reason that in the Indian context caste is a class. Caste, the learned Judge
said, is the primary index of socialddavardness, so that social backwardness is often readily
identifiable with reference to a personds cast
few members have progressed far enough so as to compare favourably with the forward
classes in soal, economic and educational fields, an upper income ceiling can perhaps be
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prescribed to ensure that the benefit of reservation reaches the really deserving. He opined

that identification of SEBCs in the Indian milieu is a difficult and complex exengisiEgh

does not admit of any rigid or wuniversal tests
cl ass of citizens©o, he hel d, are the very same
Judge condemned the argument that reservations are likelgad to deterioration in

efficiency or that they are antieritarian. He disagreed with the view that for being identified

as SEBCs, the relevant groups should be comparable to SCs/STs in social and educational
backwardness. The learned Judge agreefi Wie opinion of Fazal Ali, .Jin Thomas

[AIR 1976 SC 49] that the rule of 50% imBalaji is a rule of caution and not an inflexible

rule. At any rate, he said, it is not for the court to lay down any such hard and fast rule. A.P.

Sen, Jwasof the opinion that the predominant and only factor for making special provision

under Article 15(4) or 16(4) should be poverty and that caste should be used only for the

purpose of identification of groups comparable to Scheduled Castes/Scheduled Tifrébes.

reservation should continue only till such time as the backward classes attain a state of
enlightenment. Venkataramiah, dgreed with Chinnappa Reddy, that identification of

backward classes can be made on the basis of caste. He cited the @Qorisiteenbly and

Parliamentary debates in support of this view. According to the learned Judge, equality of
opportunity revolves around two dominant principles vij.tHe traditional value of equality

of opportunity andi{) the newly appreciatedthough not newly conceivedidea of equality

of results. He too did not agree with the argil
individual merit, unmitigated by other consideration, may quite often lead to inhuman results,
he pointed out. He supgoe d t he i mposition of the &édmeansod t

that the extent of reservations can exceed 50%. Periodic review of this list of SEBCs and
extension of other facilities to them was stressed.

733. At this stage, we wish to clarify one pautar aspect. Article 16(1) is a facet of
Article 14. Just as Article 14 permits reasonable classification, so does Article 16(1). A
classification may involve reservation of seats or vacancies, as the case may be. In other
words, under clause (1) of Acte 16, appointments and/or posts can be reserved in favour of
a class.

(Questions 1 and 2)

Questionl(a): Whet her the éprovisiond in Article 16( ¢
Parliament/Legislature?
735. Shri K. K. Ve nugospiaol n 0s uchommi ttesmptl haa te dt they

Article 16 can be made only by and should necessarily be made by the legislative wing of the
State and not by the executive or any other authority. He disputes the correctness of the
holding inBalaji negativing an idertal contention. He submits that since the provision made
under Article 16(4) affects the fundamental rights of other citizens, such a provision can be
made only by the Parliament/Legislature. He submits that if the power of making the
Aprovi si dothe exeautivey it willgive room for any amount of abuse. According to
the learned counsel, the political executive, owing to the degeneration of the electoral process,
normally acts out of political and electoral compulsions, for which reason it atactfairly

and independently. If, on the other hand, the provision is to be made by the legislative wing of
the State, it will not only provide an opportunity for debate and discussion in the legislature



104

where several shades of opinion are represeniea balanced and unbiased decision free

from the allurements of electoral gains is more likely to emerge from such a deliberating

body. Shri Venugopal cites the example of Tamil Nadu where, according to him, before every

general election a few communitiase added to the list of backward classes, only with a view

to winning them over to the ruling party. The
Article 16 appears to us to be not without de
Article 12, it includes not merely the Government and Parliament of India and Government

and Legislature of each of the States but all local authorities and other authorities within the

territory of India or under the control of the Government of India whichnse¢hat such a

measure of reservation can be provided not only in the matter of services under the Central

and State Governments but also in the services of local and other authorities referred to in
Article 12. The expr es s iimectiadnl3@L) af the Sanerblor i t y 6
Clauses Act. It takes in all municipalities, Panchayats and other similar bodies. The
expression O6other authoritiesd has received ex
statutory authorities and other agenaesd instrumentalities of the State Government/Central
Government. Now, would it be reasonable, possible or practicable to say that the Parliament

or the Legislature of the State should provide for reservation of posts/appointments in the

services of all sth bodies besides providing for in respect of services under the Central/State
Government? This aspect woul d become <cl earer
Article 13(3)@). It reads:

n13(3) I n this article, unless the context otherw

@nl awdo incl udes an-daw, Qiedrégulaioncnetificatiorr, d e r bye
customorusagghavi ng in the territory of I ndia the
736. The wor dlawioo,r derol edibged Aregul ati ono

significant. Redi ng t he definition of AStated,ifn Articl
becomes clear that a measure of the nature contemplated by Article 16(4) can be provided not

only by the Parliament/Legislature but also by the executive in respect of (Statea
services and by the |l ocal bodies and fiother au
of their respective services. Some of the local bodies and some of the statutory corporations

like universities may have their own legislative wings.skch a situation, it would be

unreasonable and inappropriate to insist that reservation in all these services should be
provided by Parliament/Legislature. The situation and circumstances of each of these bodies

may vary. The rule regarding reservatios babe framed to suit the particular situations. All

this cannot reasonably be done by Parliament/Legislature.

737. Even textually speaking, the contention cannot be accepted. The very use of the
word Aprovisionodo in Art i ladses (3Lahd (8))of Article 161 gni f i c e
and clauses (2) to (6) of Article 19use the word @Al awod, Article
Aprovisiono. Regul ation of service conditions
well-known feature at the time of theafning of the Constitution. Probably for this reason, a
deliberate departure has been made in the case of clause (4). Accordingly, we hold, agreeing
with Balaji, t h at the Aprovisiond contemplated by Art
executive wing of tB Union or of the State, as the case may be, as has been done in the
present casalith respect to the argument of abuse of power by the political executive, we
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may say that there is adequate safeguard against misuse by the political executive of the
powerunder Article 16(4) in the provision itself. Any determination of backwardness is not a
subjective exercise nor a matter of subjective satisfaction. As held he=ialso by earlier
judgments the exercise is an objective one. Certain objective sanibther criteria have to

be satisfied before any group or class of citizens could be treated as backward. If the
executive includes, for collateral reasons, groups or classes not satisfying the relevant criteria,
it would be a clear case of fraud on mw

Question 1(b): Whet her an executive order making a 6p
enforceable forthwith?

738. A question is raised whether an executive order made in terms of Article 16(4) is
effective and enforceable by itself or whether it ismes sary t hat the said i
enacted into a law made by the appropriate legislature under Article 309 or is incorporated
into and issued as a Rule by the President/Governor under the proviso to Article 309 for it to
become enforceable? Mr Ram Jed#thami submits that Article 16(4) is merely declaratory in
nature, that it is an enabling provision and that it is not a source of power by itself. He
submits that unless made into a law by the appropriate legislature or issued as a rule in terms
ofthepr/;, i so to Article 309, the Aprovisionodo so n
enforceable. At the same time, he submits that the impugned Memorandums must be deemed
to be and must be treated as Rules made and issued under the proviso to Article 309 of the
Constitution. We find it difficult to agree with Shri Jethmalani. Once we hold that a provision
under Article 16(4) can be made by the executive, it must necessarily follow that such a
provision is effective the moment it is made.

739. Be that as it maythere is yet another reason, why we cannot agree that the
impugned Memorandums are not effective and enforceable the moment they are issued. It is
well settled by the decisions of this Court that the appropriate government is empowered to
prescribe the cadtitions of service of its employees by an executive order in the absence of
the rules made under the proviso to Article 309. It is further held by this Court that even
where Rules under the proviso to Article 309 are made, the Government can issue
orders/istructions with respect to matters upon which the Rules are silent.

740. It would, therefore, follow that until a law is made or rules are issued under Article
309 with respect to reservation in favour of backward classes, it would always be open to the
Executive Government to provide for reservation of appointments/posts in favour of
Backward Classes by an executive order. We cannot also agree with Shri Jethmalani that the
impugned Memorandums should be treated as Rules made under the proviso t@8%ticle
There is nothing in them suggesting even distantly that they were issued under the proviso to
Article 309. They were never intended to be so, nor is that the stand of the Union Government
before us. They are executive orders issued under Article #&edfonstitution read with
clause (4) of Article 16. The mere omission o
President of Indiao does not affect the validi
Court repeatedly.
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Question 2(aY Wheter clause (4) of Article 16 is an exception to clause (1)?

741. InBalajiitwas heldfit her e i s no doubt that Arti
or an exception to Articles 15(1) and 29
by theFirst Amendment in the light of the decision@mampakam with a view to remove
the defect pointed out by this court namely, the absence of a provision in Article 15
corresponding to clause (4) of Article 16. Followigplaji it was held by another
Consttution Bench (by majority) iDevadasan- Af ur t her t hi s Court has ¢
clause (4) of Article 16 is by way of a provi
however, opined in his dissenting opinion that Article 16(4) is not an egoefuti Article
16(1) but that it is only an emphatic way of stating the principle inherent in the main
provision itself. Be that as it may, since the decisioD@vadasanit was assumed by this
Court that Article 16(4) is an exception to Article 16(1).isTkiew, however, received a
severe setback from the majority decisiorState of Keralav. N.M. Thomas Though the
minority (H.R. Khanna and A.C. Gupta, JJ) stuck to the view that Article 16(4) is an
exception, the majority (Ray, CJ, Mathew, Krishnar lgad Fazal Ali, JJ) held that Article
16(4) is not an exception to Article 16(1) but that it was merely an emphatic way of stating a
principle implicit in Article 16(1). (Beg, J took a slightly different view which it is not
necessary to mention here.)élsaid four learned Judgewhose views have been referred to
in para 713 held that Article 16(1) being a facet of the doctrine of equality enshrined in
Article 14 permits reasonable classification just as Article 14 does. In our respectful opinion,
theview taken by the majority ithomasis the correct one. We too believe that Article 16(1)
does permit reasonable classification for ensuring attainment of the equality of opportunity
assured by it. For assuring equality of opportunity, it may well bessacy in certain
situations to treat unequally situated persons unequally. Not doing so, would perpetuate and
accentuate inequality. Article 16(4) is an instance of such classification, put in to place the
matter beyond controvecbyli zeltheo fNdrac kwha dsicfl iaes
category deserving a special treatment in the nature of reservation of appointments/posts in
the services of the State. Accordingly, we hold that clause (4) of Article 16 is not exception to
clause (1) of Article 16lt is an instance of classification implicit in and permitted by clause
(1). The speech of Dr Ambedkar during the debate on draft Article 10(3) [corresponding to
Article 16(4)] in the Constituent Assembly shows that a substantial number of members of the
Constituent Assembly insisted wupon a fAprovi si
communities which have so far been outside the
put in in recognition and acceptance of the said demand. It is a provision must be read
along with and in harmony with clause (1). Indeed, even without clause (4), it would have
been permissible for the State to have evolved such a classification and made a provision for
reservation of appointments/posts in their favouru§da(4) merely puts the matter beyond
any doubt in specific terms.

742. Regarding the view expressedaaji andDevadasanit must be remembered that
at that time it was not yet recognised by this Court that Article 16(1) being a facet of Article
14 does implicitly permit classification. Once this feature was recognised the theory of clause
(4) being an exception to clause (1) became untenable. It had to be accepted that clause (4) is
an instance of classification inherent in clause (1). Now, just ade\di6(1) is a facet or an
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elaboration of the principle underlying Article 14, clause (2) of Article 16 is also an
elaboration of a facet of clausg)(If clause (4) is an exception to clause (1) then it is equally

an exception to clause (2). Questiosrtrarises, in what respect if clause (4) an exception to
clause (2), if O6classd does not mesafmlaseacast ed.
Does the contention mean that clause (1) does not permit classification and therefore clause

(4) is anexception to it. Thus, from any point of view, the contention of the petitioners has no

merit.

Question 2(b). Whether Article 16(4) is exhaustive of the concept of reservations in favour
of backward classes?

743. The question then arises whether cladsef(Article 16 is exhaustive of the topic of
reservations in favour of backward classes. Before we answer this question it is well to
examine the meaning and content of the expr es
ascertained having regard to theont e x t in which it ocamyur s . The
provision for the reservation of appoint ments
words contemplate only one form of provision namely reservation sinaplioitdo they take
in other forms ofspecial provisions like preferences, concessions and exemptions. In our
opinion, reservation is the highest form of special provision, while preference, concession and
exemption are lesser forms. The constitutional scheme and context of Article 16¢8singu
to take the view that larger concept of reservations takes within its sweep all supplemental
and ancillary provisions as also lesser types of special provisions like exemptions,
concessions and relaxations, consistent no doubt with the requiremergiragenance of
efficiency of administration- the admonition of Article 335. The several concessions,
exemptions and other measures issued by the Railway Administration and noticed in
Karamchari Sanghare instances of supplementary, incidental and angifirovisions made
with a view to make the main provision of reservation effective i.e., to ensure that the
members of the reserved class fully avail of the provision for reservation in their favour. The
other type of measure is the onelimomas There was no provision for reservation in favour
of Scheduled Castes/Scheduled Tribes in the matter of promotion to the category of Upper
Division Clerks. Certain tests were required to be passed before a Lower Division Clerk could
be promoted as Upper Divisiondek. A large number of Lower Division Clerks belonging to
SC/ST were not able to pass those tests, with the result they were stagnating in the category of
LDCs. Rule 13AA was accordingly made empowering the Government to grant exemption
to members of S&T from passing those tests and the Government did exempt them, not
absolutely, but only for a limited period. This provision for exemption was a lesser form of
special treatment than reservation. There is no reason why such a special provision should not
be held to be included within the larger concept of reservation. It is in this context that the
wor @awggprfiovi si on for the reservation of appointm
word fianyd and the associat ed Theparednetamersat be gi
surplusage. It is true that ithomasit was assumed by the majority that clause (4) permits
only one form of provision namely reservation of appointments/posts and that if any
concessions or exemptions are to be extended to backVeases it can be done only under
clause (1) of Article 16. In fact the argument of the writ petitioners (who succeeded before the
Kerala High Court) was that the only type of provision that the State can make in favour of
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the backward classes is resergatdf appointments/posts provided by clause (4) and that the
said clause does not contemplate or permit granting of any exemptions or concessions to the
backward classes.

In our opinion, therefore, where the State finds it necesdarythe purpose afiving full
effect to the provision of reservation to provide certain exemptions, concessions or
preferences to members of backward classes, it can extend the same under clause (4) itself. In
other words, all supplemental and ancillary provisions to erfallravailment of provisions
for reservation can be provided as part of concept of reservation itself. Similarly, in a given
situation, the State may think that in the case of a particular backward class it is not necessary
to provide reservation of appaiments/posts and that it would be sufficient if a certain
preference or a concession is provided in their favour. This can be done under clause (4)
itself. In this sense, clause (4) of Article 16 is exhaustive of the special provisions that can be
madeinf avour of fAthe backward class of citizenso
by the Constitution itself as a class deserving special treatment and the Constitution having
itself specified the nature of special treatment, it should be presumechdhéirther
classification or special treatment is permissible in their favour apart from or outside of clause
(4) of Article 16.

Question Zc) : Whether Article 16(4) is exhaustive of the very concept of reservations?

744. The aspect next to be consideigdvhether clause (4) is exhaustive of the very
concept of reservations? In other words, the question is whether any reservations can be
provided outside clause (4) i.e., under clause (1) of Article 16. There are two views on this
aspect. On a fuller cordgration of the matter, we are of the opinion that clause (4) is not, and
cannot be held to be, exhaustive of the concept of reservations; it is exhaustive of reservations
in favour of backward classes alone. Merely because, one form of classificatiaiedsas a
specific clause, it does not follow that the very concept and power of classification implicit in
clause (1) is exhausted thereby. To say so would not be correct in principle. But, at the same
time, one thing is clear. It is in very exceptiosduations,- and not for all and sundry
reasons that any further reservations, of whatever kind, should be provided under clause (1).
In such cases, the State has to satisfy, if called upon, that making such a provision was
necessary (in public inter@gb redress a specific situation. The very presence of clause (4)
should act as a damper upon the propensity to create further classes deserving special
treatment. The reason for saying so is very simple. If reservations are made both under clause
(4) aswell as under clause (1), the vacancies available for free competition as well as reserved
categories would be a correspondingly whittled down and that is not a reasonable thing to do.

Whether clause (1) of Article 16 does not permit any reservations?

745.For the reasons given in the preceding paragraphs, we must reject the argument that
clause (1) of Article 16 permits only extending of preference, concessions and exemptions,
but does not permit reservation of appointments/posts. As pointed out in [Erther3
argument that no reservations can be made under Article 16(1) is really inspired by the
opinion of Powell, J irBakke But in the very same paragraph we had pointed out that it is
not the unanimous opinion of the Court. In principle, we see no tmasisceding to the said
contention. What kind of special provision should be made in favour of a particular class is a
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matter for the State to decide, having regard to the facts and circumstances of a given
situationi subject, of course, to the obsereas in the preceding paragraph.

(Questions 3, 4 and 5)
Question3 (a)Meani ng of t he expression fibackward cl a

746 . What does the expression fAibackward cl as
how should they be idéfied? This has been the single most difficult question tormenting
this nation. The expression is not defined in the Constitution. What does it mean then? The
arguments before us mainly revolved round this question. Several shades of opinion have
been preented to us ranging from one extreme to the other. Indeed, it may be difficult to set
out in full the reasoning presented before us orally and in several written propositions
submitted by various counsel. We can mention only the substance of and théehtoess
emerging from those submissions. At one end of the spectrum stands Shri N.A. Palkhivala
(supported by several other counsel) whose submissions may briefly be summarised in the
following words: a secular, unified and casteless society is a leaticd of the Constitution.
Caste is a prohibited ground of distinction under the Constitution. It ought be erased
altogether from the Indian society. It can never be the basis for determining backward classes
referred to in Article 16(4). The Report ofettMandal Commission, which is the basis of the
i mpugned Memor andums, has treated the expressi
backward castes and has proceeded to identify backward classes solely and exclusively on the
basis of caste, ignoring atither considerations including poverty. It has indeed invented
castes for notindus where none exist. The Report has divided the nation into two sections,
backward and forward, placing 52% of the population in the former section. Acceptance of
the Reportvould spell disaster to the unity and integrity of the nation. If half of the posts are
reserved for backward classes, it would seriously jeopardise the efficiency of the
administration, educational system, and all other services resulting in backwanfitless
entire nation. Merit will disappear by defying backwardness. Article 16(4) is broader than
Article 15(4). The expression fAbackward <cl ass
fisocially and educati onal | Theimpugné&demodandam,as s e s 0
based on the said report must necessarily fall to the ground along with the Report. In fact the
main thrust of Shri Pal khi val aés argument has

756. In Venkataramanacase a severJudge Bene of this Court noticed the list of
backward classes mentioned in Schedule 1l to the Madras Provincial and Subordinate Service
Rules, 1942, as also the fact that backward classes were enumerated on the basis of caste/race.
It found no objection thereto digh inChampakam rendered by the same Bench and on the
same day it found such a classification bad under Article 15 on the ground that Article 15 did
not contain a clause corresponding to clause (4) of Article 18ehkataramanacasethis
Court observe that in respect of the vacancies reserved for backward classes of Hindus, the
petitioner (a Brahmin) cannot have any <c¢cl aim
reserved) not on the ground of religion, race, caste etc. but because of the necessity for
making a provision for reservation of such po
The writ petition was allowed on the ground that the allocation of vacancies to and among
communities other than Harijans and backward classes of Hindus canmnistdiees] in view
of clauses (1) and (2) of Article 16.
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757. ThougtBalaji was not a case arising under Article 16(4), what it said about Article
15(4) came to be accepted as equally good and valid for the purpose of Article 16(4). The
formulations enunciad with respect to Article 15(4) were, without question, applied and
adopted in cases arising under Article 16(4). It is, therefore, necessary to notice precisely the
formulations inBalaji relevant in this behalf. Gajendragadkar, J speaking for the Qdiusti

Bench found, on an examination of the Nagangow
virtually equated the class with the casteso.
758. The criticism of the respondentsd couns

recognises the relevancedanignificance of the caste and the integral connection between

caste, poverty and social backwardness, it yet refuses to accept caste as the sole basis of
identifying socially backward classes, partly for the reason that castes do not exist among
nonHindus. The judgment does not examine whether caste can or cannot form the starting

point of process of identification of socially backward classes. Nor does it consider the aspect

T how does the neaxistence of castes among Hdimdus (assuming that the saitemise is

factually true) makes it irrelevant in the case of Hindus, who constitute the bulk of the
countrydés popul ation. There is no rule of | aw
applicable to the entire population in the country as such.

759. Before proceeding further it may be noticed tBalaji was dealing with Article
15(4) which c¢clause contains the qualifying wor
expression fAbackward cl asseso. Acotemptitechg!l y, it
by Article 15(4) is both sociaand educational. Though, clause (4) of Article 16 did not
contain any such qualifying words, yet they came to be read intaJanki Prasad Parimoo
Palekar, Js peaking for a Co n s twelltsettted that theBegpmession t ook
O6backward classes6 in Article 16(4) means the
educationally backward class of citizensd6 in A

765. The above opinions emphasise the integral connection betwaten aecupation,
poverty and social backwardness. They recognise that in the Indian context, lower castes are
and ought to be treated as backward clafRagndran and Vasanth Kumar(opinions of
Chinnappa Reddy and Venkataramiah, JJ) constitute imparidestones on the road to
recognition of relevance and significance of caste in the context of Article 16(4) and Article
15(4).

774. I n our opinion t ooaq adéghately represented iithel ass of
services under tdeeravaduadna uncemam udsatiptionaBy addifg the

word Abackwardd and by the speeches of Dr Ambe
clear that the fAclass of <citizens . .. not adec
meant only those cses of citizens who were not so represented on account of their social
backwardness.

776. It must be remembered that the Parliament which enacted the First Amendment was
the very same Constituent Assembly which framed the Constitution and Dr Ambedkar as t
Mi ni ster of Law was piloting the Bill. He sai ¢
collection of certain casteso. (The relevant p
that it was for those backward classes that Article 15(4)beerg enacted.
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778. Indeed, there are very good reasons why the Constitution could not have used the
expression ficasteso or fAcasteo in Article 16(
choice in the context. The Constitution was meant for the ertinatry and for all time to
come. NorHindu religions like Islam, Christianity and Sikh did not recognise caste as such
though, as pointed out hereinabove, castes did exist even among these religions to a varying
degree. Further, a Constitution is suppotede a permanent document expected to last
several centuries. It must surely have been envisaged that in future many classes may spring
up answering the test of backwardness, requiring the protection of Article 16(4). It, therefore,
follows that fromtheu s e of the word Aclasso in Article 1¢
that fAclasso is antithetical to ficasteodo or tha
never be taken as a backward <cl ass,inmir ci ti zen
opinion, is used in the sensesafcial class and not in the sense it is understood in Marxist
jargon.

779. The above material makes it amply clear that a caste is nothing but a sociah class
socially homogeneous class. It is also an occapaltigrouping, with this difference that its
membership is hereditary. One is born into it. Its membership is involuntary. Even if one
ceases to follow that occupation, still he remains and continues a member of that group. To
repeat, it is a socially andccupationally homogeneous class. Endogamy is its main
characteristic. Its social status and standing depends upon the nature of the occupation
followed by it. Lowlier the occupation, lowlier the social standing of the class in the graded
hierarchy. In rual India, occupatiotaste nexus is true even today. A few members may have
gone to cities or even abroad but when they rettiney do, barring a few exceptionshey
go into the same fold again. I't doeosvthatt matt er
particular occupation. Still, the label remains. His identity is not changed. For the purposes of
marriage, death and all other social functions, it is his social cthescaste that is relevant.

It is a matter of common knowledge that an exre¥lming majority of doctors, engineers and
other highly qualified people who go abroad for higher studies or employment, return to India
and marry a girl from their own caste. Even those who are settled abroad come to India in
search of brides and bridegms for their sons and daughters from among their own caste or
community. As observed by Dr Ambedkar, a caste is an enclosed class and it was mainly
these classes the Constituent Assembly had in riimolugh not exclusively while enacting

Article 16(4) Urbanisation has to some extent broken this eastapation nexus but not
wholly. If one sees around himself, even in towns and cities, a barber by caste continues to do
the same job may be, in a shop (hair dressing saloon). A washerman ordinarigsan the

same job though he may have a laundry of his own. May be some others too carry on the
profession of barber or washerman but that does not detract from the fact that in the case of an
overwhelming majority, the castecupation nexus subsista. & rural context, of course, a
member of barber caste carrying on the occupation of a washerman or vice versa would
indeed be a rarity it is simply not done. There, one is supposed to follow his -caste
occupation, ordained for him by his birth. There rhayexceptions here and there, but we are
concerned with generality of the scene and not with exceptions or aberrations. Lowly
occupation results not only in low social position but also in poverty; it generates poverty.
0 C a-gctupatiorp o v e r t y éhusary eavdr presensreality. In rural India, it is strikingly
apparent; in urban centres, there may be some dilution. But since rural India and rural
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population is still the overwhelmingly predominant fact of life in India, the reality remains.

All the decisions sincalajis p e a k o f -occupatiap dwearsttyed nexus. The
and emphasis may vary but the theme remains the same. This is the stark reality
notwithstanding all our protestations and abhorrence and all attempts at weeding out this
phenomenon. We are not saying it ought to be encouraged. It should not be. It must be
eradicated. That is the idealthe goal. But any programme towards betterment of these
sections/classes of society and any programme designed to eradicate this evitogmssee

this ground reality and attune its programme accordingly. Merely burying our heads in the

sand- ostrichlike-woul dnoét hel p. One cannot fight his er
U.S. Supreme Court has said repeatedly, if race be the basiscomehation- past and

present race must also form the basis of redressal programmes though in our constitutional
scheme, it is not necessary to go that far. Without a doubt an extensive restructuring of the
sociaeconomic system is the answer. Thaingdeed the goal, as would be evident from the

Preamble and Part IV (Directive Principles). But we are concerned here with a limited aspect

of equality emphasised in Article 16(4gquality of opportunity in public employment and a

special provision in feour of backward class of citizens to enable them to achieve it.

(b)l denti fication of dDbackward cl ass of citizens

780. Now, we may turn to the identification
go about it? Where do you begin? Is the method tp fram State to State, region to region
and from rural to urban? What do you do in the case of religions wheresgatte is not
prevailing? What about other classes, groups and communities which do not wear the label of
caste? Are the people living adent to ceasfire line (in Jammu and Kashmir) or hilly or
inaccessible regions to be surveyed and identified as backward classes for the purpose of
Article 16(4)? And so on and so forth are the many questions asked of us. We shall answer
them. But our aswers will necessarily deal with generalities of the situation and not with
problems or issues of a peripheral nature which are peculiar to a particular State, district or
region. Each and every situation cannot be visualised and answered. That mustobinédef
appropriate authorities appointed to identify. We can lay down only general guidelines.

782. Coming back to the question of identification, the fact remains that one has to begin
somewhere with some group, class or section. There is no setcogresed method. There is
no law or other statutory instrument prescribing the methodology. The ultimate idea is to
survey the entire populace. If so, one can well begin with castes, which represent explicit
identifiable social classes/groupings, moreipalarly when Article 16(4) seeks to ameliorate
social backwardness. What is unconstitutional with it, more so when caste, occupation
poverty and social backwardness are so closely intertwined in our society? [Individual survey
is out of question, since #Acle 16(4) speaks of class protection and not individual
protection]. This does not mean that one can wind up the process of identification with the
castes. Besides castes (whether found among Hindus or others) there may be other
communities, groups, cless and denominations which may qualify as backward class of
citizens. For example, in a particular State, Muslim community as a whole may be found
socially backward. (As a matter of fact, they are so treated in the State of Karnataka as well as
in the Stée of Kerala by their respective State Governments). Similarly, certain sections and
denominations among Christians in Kerala who were included among backward communities
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notified in the former princely State of Travancore as far back as in 1935 mayealso b
surveyed and so on and so forth. Any authority entrusted with the task of identifying

backward c¢cl asses may well start with the cast

backwardness evolved by it to that caste and determine whether it guafifi@ backward

class or not. If it does qualify, what emerges Isaakward classfor the purposes of clause

(4) of Article 16. The concept of O6casted i
It extends to castes, wherever they obtain fact irrespective of religious sanction for such
practice. Having exhausted the castes or simultaneously with it, the authority may take up for
consideration other occupational groups, communities and classes. For example, it may take
up the Muslim commuty (after excluding those sections, castes and groups, if any, who
have already been considered) and find out whether it can be characterised as a backward
class in that State or region, as the case may be. The approach may differ from State to State
since the conditions in each State may differ. Nay, even within a State, conditions may differ
from region to region. Similarly, Christians may also be considered. If in a given place, like
Kerala, there are several denominations, sections or divisions, édbkse groups may
separately be considered.

784. The only basis for saying that caste should be excluded from consideration
altogether while identifying the backward class of citizens for the purpose of Article 16(4) is
clause (2) of Article 16. This angnent, however, overlooks and ignores the true purport of
clause (2). It prohibits discrimination amy or all of the grounds mentioned therein. The

significance of the word fAanyo cannot be mi

t

ni

clause 4) infawor of a O6casted but a backward <cl ass.

backwardness, it becomes a backward class for the purposes of Article 16(4). Even that is not
enough. It must be further found that that backward class is not adequately regrasdme
services of the State. In such a situation, the bar of clause (2) of Article 16 has no application
whatsoever. Similarly, the argument based upon secular nature of the Constitution is too
vague to be accepted. It has been repeatedly held by .8eSupreme Court in school
desegregation cases that if race be the basis of discrimination, race can equally form the basis
of redressal. In any event, in the present context, it is not necessary to go to that extent. It is
sufficient to say that the clsification is not on the basis of the caste but on the ground that
that caste is found to be a backward class not adequately represented in the services of the
State. Born heathen, by baptism, it becomes a Christ@anse a simile. Baptism here means
passing the test of backwardness.

(c) Whether the backwardness in Article 16(4) should be both social and educational?

786. The other aspect to be considered is whether the backwardness contemplated in
Article 16(4) is social backwardness or educationakwacdness or whether it is both social
and educational backwardness. Since the decisioBdlaji it has been assumed that the
backward class of citizens contemplated by Article 16(4) is the same as the socially and
educationally backward classes, Schedi@astes and Scheduled Tribes mentioned in Article
15(4). Though Article 15(4) came into existence later in 1951 and Article 16(4) does not
contain the qualifying words fisocially and
cl ass of c i mearing camato e At@cheddorthem.

ed
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787. It is true that no decision earlier to it specifically said so, yet such an impression
gained currency and it is that impression which finds expression in the above observation. In
our respectful opinion, howevethe said assumption has no basis. Clause (4) of Article 16
does not contain the qualifying words fAsoci al
Article 15. It may be remembered that Article 340 (which has remained unamended) does
employ the expressiods oci al ly and educationally backward
does not find place in Article 16(4). The rea
Article 16(4) takes in Scheduled Tribes, Scheduled Castes and all other backward classes of
citizens including the socially and educationally backward classes. Thus, certain classes
which may not qualify for Article 15(4) may qualify for Article 16(4). They may not qualify
for Article 15(4) but they may qualify as backward class of citizenh#optirposes of Article
16(4). It is equally relevant to notice that Article 340 does not expressly refer to services or to
reservations in services under the State, though it may be that the Commission appointed
thereunder may recommend reservation in app@nts/posts in the services of the State as
one of the steps for removing the difficulties under which SEBCs are labouring and for
improving their conditions. Thus, SEBCs referred to in Article 340 is only of the categories
for whom Article 16(4) was eacted: Article 16(4) applies to a much larger class than the one
contemplated by Article 340. It woul d, t hus,
citizensdé in Article 16(4) are the same as t hi
Article 15(4). Saying so would mean and imply reading a limitation into a beneficial
provision like Article 16(4). Moreover, when speaking of reservation in appointments/posts in
the State servicels which may mean, at any level whatsoevéansisting upon edud@nal
backwardness may not be quite appropriate.

788. Further, if one keeps in mind the context in which Article 16(4) was enacted it would
be clear that the accent was upon social backwardness. It goes without saying that in the
Indian context, social lshkwardness leads to educational backwardness and both of them
together lead to povertywhich in turn breeds and perpetuates the social and educational
backwardness. They feed upon each other constituting a vicious circle. It iskanowefi fact
that till independence the administrative apparatus was manned almost exclusively by
members of the Oupperd castes. The Shudras, t
and other similar backward social groups among Muslims and Christians had practically no
entry into the administrative apparatus. It was this imbalance which was sought to be
redressed by providing for reservations in favour of such backward classes. In this sense Dr
Rajeev Dhavan may be right when he says that the object of Article 16(4) was
Afempower ment o of the backward <c¢cl asses. The id
power. We are, accordingly, of the opinion that the backwardness contemplated by Article
16(4) ismainly social backwardness. It would not be correct to say that thavhedhess
under Article 16(4) should be both socaid educational. The Scheduled Tribes and the
Scheduled Castes are without a doubt backward for the purposes of the clause; no one has
suggested that they should satisfy the test of social and educdieialardness. It is
necessary to state at this stage that the Mandal Commission appointed under Article 340 was
concerned only with the socially and educationally backward classes contemplated by the said
article. Even so, it is evident that social bacldvass has been given precedence over others
by the Mandal Commission 12 out of 22 total points. Social backwardneds may be
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reiterated- leads to educational and economic backwardness. No objection can be, nor is

taken, to the validity and relevanoy the criteria adopted by the Mandal Commission. For a

proper appreciation of the criteria adopted by the Mandal Commission and the difficulties in

the way of evolving the criteria of backwardness, one must read closely Chapters Il and XI

of Volume | alang with Appendixes XII and XXI in Volume Il. Appendix XlI is the Report of

the Research Planning Team of the Sociologist
Tabl esd6 adopt ed -educatidnél eurveyour se of soci o

11.20. InBalaji casethe SupremeéCourt held that if a particular community is to be
treated as educationally backward, the divergence between its educational level and that
of the State average should not be marginalsbbstantial The Court considered 50%
divergence to be satisfactorfjlow, 80% of the population of Bihar (1971 Census) is
illiterate. To beat this percentage figure by a margin of 50% will mean that 120%
members of a caste/class should be illiterates. In fact it will be seen that in this case even
25% divergence will stteh us to the maximum saturation point of 100%.

11.21. In the Indian situation where vast majority of the people are illiterate, poor or
backward, one has to be very careful in setting deviations from the norms as, in our
conditions, norms themselves arery low. For example, Per Capita Consumer
Expenditure for 197-78 at current prices was Rs 991 per annum. For the same period, the
poverty line for urban areas was at Rs 900 per annum and for rural areas at Rs 780. It will
be seen that this poverty linegsite close to the Per Capita Consumer Expenditure of an
average Indian. Now following the dictum BfRlaji case if 50% deviation from this
average Per Capita Consumer Expenditure was
backwar do c | ans deeek will havie da e 50%n below the Per Capita
Consumer Expendituriee., less than Rs 495.5 per year. This figure is so much below the
poverty line both in urban and rural areas that most of the people may die of starvation
before they qualify for such distinction.

11.22. I n view of the above, 6l ndicators
various cuoff points. For doing so, about a dozen castes-kvadlvn for their social and
educational backwardness were selected from amongst the castes tgveuedsurvey
in a particular State. These were treated as
out by testing them a gaffipoirgstFornstandei aneadfther s 6 a't
6l ndicatorsd for soci altdiopootkinvtheragegowp®h | s t he
years as compared to the State average. As a result of the above tests, it was seen that in
educationally backward castes this rate is at least 25% above the State average. Further, it
was also noticed that this deviatioh25% from the State average in the case of most of
the 6l ndicatorsd gave satisfactory results.
based on deviation from the State average, it was fixed at 25%, because a deviation of
50% was seen to give whollynsatisfactory results and, at times, to create anomalous
situations. 0

789. The SEBCs referred
cl ass of citizensod within

by the i mpugned M

t o
the meaning of Artic
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(6 Me atnesst 6 and :6creamy | ayerd

790. ndiMdesa 6 in this discussion signifies
purpose of excluding persons (from the backward class) whose income is above the said limit.
This submission is very often referred to

792. In ouropinion, it is not a question of permissibility or desirability of such test but
one of proper and more appropriate identification of a clamdackward class. The very
concept of a class denotes a number of persons having certain common traits which
distinguish them from the others. In a backward class under clause (4) of Article 16, if the
connecting link is the social backwardness, it should broadly be the same in a given class. If
some of the members are far too advanced socially (which in the Gamerssarily means
economically and, may also mean educationally) the connecting thread between them and the
remaining class snaps. They would be misfits in the class. After excluding them alone, would
the class be a compact class. In fact, such exclusoefits the truly backward. Difficulty,
however, really lies in drawing the lindhow and where to draw the line? For, while drawing
the line, it should be ensured that it does not result in taking away with one hand what is
given by the other. The hasof exclusion should not merely be economic, unless, of course,
the economic advancement is so high that it necessarily means social advancement. Let us
illustrate the point. A member of backward class, say a member of carpenter caste, goes to
Middle Eas$ and works there as a carpenter. If you take his annual income in rupees, it would
be fairly high from the Indian standard. Is he to be excluded from the Backward Class? Are
his children in India to be deprived of the benefit of Article 16(4)? Situatiy) however, be
different, if he rises so high economically as to beces®y a factory owner himself. In such
a situation, his social status also rises. He himself would be in a position to provide
employment to others. In such a case, his income islynarmeasure of his social status.
Even otherwise there are several practical difficulties too in imposing an income ceiling. For
example, annual income of Rs 36,000 may not count for much in a city like Bombay, Delhi or
Calcutta whereas it may be a handsancome in rural India anywhere. The line to be drawn
must be a realistic one. Another question would be, should such a line be uniform for the
entire country or a given State or should it differ from rural to urban areas and so on. Further,
income fromagriculture may be difficult to assess and, therefore, in the case of agriculturists,
the line may have to be drawn with reference to the extent of holding. While the income of a
person can be taken asn@asureof his social advancement, the limit to begzribed should
not be such as to result in taking away with one hand what is given with the other. The
income limit must be such as to mean and signify social advancement. At the same time, it
must be recognised that there are certain positions, thpamtsuof which can be treated as
socially advanced without any further enquiry. For example, if a member of a designated
backward class becomes a member of IAS or IPS or any other All India Service, hisnstatus i
society (social status) rises; he is nodgen socially disadvantaged. His children get full
opportunity to realise their potential. They are in no way handicapped in the race of life. His
salary is also such that he is above want. It is but logical that in such a situation, his children
are not gien the benefit of reservation. For by giving them the benefit of reservation, other
disadvantaged members of that backward class may be deprived of that benefit. It is then

as

mg

t

argued for the respondents that 6oneagelyswal | ow
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because a few members of a caste or class become socially advanced, the class/caste as such
does not cease to be backward. It is pointed out that clause (4) of Article 16 aims at group
backwardness and not individual backwardness. While we agredahse (4) aims at group
backwardness, we feel that exclusion of such socially advanced members will make the
6classd a truly backward class and would more
clause (4). (This discussion is confined to Other Backi Classes only and has no relevance

in the case of Scheduled Tribes and Scheduled Castes).

793. Keeping in mind all these considerations, we direct the Government of India to
specify the basis of exclusierwhether on the basis of income, extent ofdirad or otherwise
-of 6creamy | ayer 6. This shall be done as ear|l )
such specification persons falling within the net of exclusionary rule shall cease to be the
members of the Other Backward Classes (covered bye expr essi on Obackwa
citizensdé6) for the purpose of Article 16(4). T
13, 1990 and September 25, 1991 shall be implemented subject only to such specification and
exclusion of socially advanced persdram the backward classes contemplated by the said
O.M. In other words, after the expiry of four months from today, the implementation of the
said O. M. shall be subject to the exclusion ¢
criteria to be specifiedy the Government of India and not otherwise.

(e) Whether a class should be situated similarly to the Scheduled Castes/Scheduled Tribes
for being qualified as a Backward Class?

794. InBalaji i t was held Athat the Backwaadad Cl| asse.
provision is contemplated by Article 15(4) are in the matter of their backwardness comparable

to Scheduled CastendSc hedul ed Tri beso. (emphasis suppli
observation is questioned by the counsel for the respondents.

795. Wesee no reason to qualify or restrict the
class of citizenso by saying that it means t|

similarly to Scheduled Castes and/or Scheduled Tribes. As pointed out in para 786, the
relevant language employed in both the clauses is different. Article 16(4) does not expressly
refer to Scheduled Castes or Scheduled Tribes; if so, there is no reason why we should treat
their backwardness as the standard backwardness for all those clagmpngtection. As a

matter of fact, neither the several castes/groups/tribes within the Scheduled Castes and
Scheduled Tribes are similarly situated nor are the Scheduled Castes and Scheduled Tribes
similarly situated. If any group or class is situatedilsirly to the Scheduled Castes, they may
have a case for inclusion in that class but there seems to be no basis either in fact or in
principle for holding that other classes/groups must be situated similarly to them for
qualifying as backward classes. Téés no warrant to import any suahpriori notionsinto

the concept of Other Backward Classes. At the same time, we think it appropriate to clarify
that backwardness, being a relative term, must in the context be judged by the general level of
advancemenof the entire population of the country or the State, as the case may be. More
than this, it is difficult to say. How difficult is the process of ascertainment of backwardness
would be known if one peruses Chapters Il and Xl of Volume | of the Mandah@ssion

Report along with Appendixes XII and XXI in Volume II. It must be left to the
Commission/Authority appointed to identify the backward classes to evolve a proper and
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relevant criteria and test the several groups, castes, classes and sectiopk aigaéost that
criteria. If, in any case, a particular caste or class is wrongly designated or not designated as a
backward class, it can always be questioned before a court of law as well. We may add that
relevancy of the criteria evolved by Mandal Coission (Chapter XI) has not been
guestioned by any of the counsel before us. Actual identification is a different matter, which
we shall deal with elsewhere.

796797. We may now summarise our discussion under Question Na). 8.0aste can
be and quite @&n is a social class in India. If it is backward socially, it would be a backward
class for the purposes of Article 16(4). Among 4tindus, there are several occupational
groups, sects and denominations, which for historical reasons are socially badkvegrtbo
represent backward social collectivities for the purposes of Article 164 Ndither the
constitution nor the law prescribe the procedure or method of identification of backward
classes. Nor is it possible or advisable for the court to layndany such procedure or
method. It must be left to the authority appointed to identify. It can adopt such
method/procedure as it thinks convenient and so long as its survey covers the entire populace,
no objection can be taken to it. Identification of tteckward classes can certainly be done
with reference to castes among, and along with, other groups, classes and sections of people.
One can start the process with the castes, wherever they are found, apply the criteria (evolved
for determining backwardss) and find out whether it satisfies the criteria. If it doegat
emerges is a fAbackward <c¢lass of citizenso wit
Article 16(4). Similar process can be adopted in the case of other occupational groups,
communities and classes, so as to cover the entire populace. The central idea and overall
objective should be to consider all available groups, sections and classes in society. Since
caste represents an existing, identifiable social group/class encompassing amelonigrgy
maj ority of the countryds popul ati on, one can
sections and classeg) (t is not necessary for a class to be designated as a backward class
that it is situated similarly to the Scheduled Castes/Sdbddiribes.d) 6 Cr eamy | ayer 6
be, and must be, excluded) (t is not correct to say that the backward class contemplated by
Article 16(4) is limited to the socially and educationally backward classes referred to in
Article 15(4) and Article 340. lis much wider. The test or requirement of social and
educational backwardness cannot be applied to Scheduled Castes and Scheduled Tribes, who
i ndubi tably fal/l within the expression fAbackw
16(4) appears to be osocial backwardness. Of course, social, educational and economic
backwardness are closely intertwined in the Indian context. The classes contemplated by
Article 16(4) may be wider than those contemplated by Article 15(4).

(f) Adequacy of Representation ihhe Services under the State

798. Not only should a class be a backward class for meriting reservations, it should also
be inadequately represented in the services under the State. The language of clause (4) makes
it clear that the question whether a baakd class of citizens is not adequately represented in
the services under the State is a matter within the subjective satisfaction of the State. This is
evident from the fact that the said requiremen
St a This@pinion can be formed by the State on its own, i.e., on the basis of the material it
has in its possession already or it may gather such material through a Commission/
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Committee, person or authority. All that is required is, there must be some&amapem

which the opinion is formed. Indeed, in this matter the court should show due deference to the
opinion of the State, which in the present context means the executive. The executive is
supposed to know the existing conditions in the society, drasvit is from among the
representatives of the people in Parliament/Legislature. It does not, however, mean that the
opinion formed is beyond judicial scrutiny altogether.

Question 4: (a) Whether backward classes can be identified only and exclusivellg wi
reference to the economic criterion?

799. It follows from the discussion under Question No. 3 that a backward class cannot be
determinedonly and exclusivelywith reference to economic criterion. It may be a
consideration or basis along with and in &ddi to social backwardness, but it can never be
the sole criterion. This is the view uniformly taken by this Court and we respectfully agree
with the same.

(b) Whether a backward class can be identified on the basis of occupatiomincome
without reference to caste?

800. InChitralekha, this court held that such an identification is permissible. We see no
reason to differ with the said view inasmuch as this is but another method to find socially
backward classes. Indeed, this test in the Indian contekraadly the same as the one
adopted by the Mandal CommissiokVhile answering Question I3, we said that
identification of backward classes can be done with reference to castes along with other
occupational groups, communities and classes. We did notthed that is the only
permissible method. Indeed, there may be some groups or classes in whose case caste may not
be relevant to all. For example, agricultural labourers, rickghalers/drivers, street
hawkers etc. may well qualify for being designaas@Backward Classes.

Question No. 5: Whether Backward Classes can be further divided into backward and
more backward cateqgories?

802. We are of the opinion that there is no constitutional or legal bar to a State
categorising the backward classes as bactvand more backward. We are not saying that it
ought to be done. We are concerned with the question if a State makes such a categorisation,
whether it would be invalid? We think not. Let us take the criteria evolved by Mandal
Commission. Any caste, grouw class which scored eleven or more points was treated as a
backward class. Now, it is not as if all the several thousands of castes/groups/classes scored
identical points. There may be some castes/groups/classes which have scored points between
20 to 22and there may be some who have scored points between eleven and thirteen. It
cannot reasonably be denied that there is no difference between these two sets of
castes/groups/classes. To give an illustration, take two occupational groups viz., goldsmiths
and vaddes (traditional stormitters in Andhra Pradesh) both included within Other
Backward Classes. None can deny that goldsmiths are far less backward than vaddes. If both
of them are grouped together and reservation provided, the inevitable resultbeotdt
goldsmiths would take away all the reserved posts leaving none for vaddes. In such a
situation, a State may think it advisable to make a categorisation even among other backward
classes so as to ensure that the more backward among the backwsed olatsin the
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benefits intended for them. Where to draw the line and how to effect thetamsification is,

however, a matter for the Commission and the Statel so long as it is reasonably done, the

Court may not intervene. In this connection, refee may be made to the categorisation

obtaining in Andhra Pradesh. The Backward Classes have been divided into four categories.
Group A comprises fAAboriginal -ntornmabdei sc, tWiinbuekst ae |
Group B comprises professional grouige tappers, weavers, carpenters, ironsmiths,

goldsmiths, kamsaline t c . Group C pertains to ASchedul ed
and their progenyo, while Group D comprises al
not included in Groups AB and C. The 25% vacancies reserved for backward classes are
subdivided between them in proportion to their respective population. This is merely to show

that even among backward classes, there can be@asdification on a reasonable basis.

803. Thee is another way of looking at this issue. Article 16(4) recognises only one class

Vi z. fibackwar d cl ass of citizenso. |t does r
Scheduled Tribes, as does Article 15(4). Even so, it is beyond controversy thdul&ghe
Castes and Scheduled Tribes are also included

and that separate reservations can be provided in their favour. It is -@aceetted
phenomenon throughout the country. What is the logic behind it? Matsift Scheduled

Tribes, Scheduled Castes and Other Backward Classes are lumped together, OBCs will take
away all the vacancies leaving Scheduled Castes and Scheduled Tribes high and dry. The
same logic also warrants categorisation as between more baanehbdickward. We do not

mean to sayhat this should be done. We are only saying that if a State chooses to do it, it is
not impermissible in law.

(QuestionNos. 6, 7 and 8)

Question 6:

To what extent can the reservation be made?

(a) Whether the 50% rulenunciated iBalaji a binding rule or only a rule of caution
or rule of prudence?

(b) Whether the 50% rule, if any, is confined to reservations made under clause (4) of
Article 16 or whether it takes in all types of reservations that can be provided under
Article 167

(c) Further, while applying 50% rule, if any, whether a year should be taken as a unit
or whether the total strength of the cadre should be looked to?

(d) WasDevadasarcorrectly decided?

804. In Balaji, a Constitution Bench of this Court refed the argument that in the
absence of a limitation contained in Article 15(4), no limitation can be prescribed by the
Court on the extent of reservation. It observed that a provision under Article 15(4) being a
ispeci al provi si on ble limisslIt map lee appiopriaté to quote tes o n a
relevant holding from the judgment:

AWhen Article 15(4) refers to the special
certain classes or Scheduled Castes and Scheduled Tribes, it must not be ignored that
the provison which is authorised to be made is a special provision; it is not a
provision which is exclusive in character, so that in looking after the advancement of
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those classes, the State would be justified in ignoring altogether the advancement of
the rest of lhe society. It is because the interests of the society at large would be
served by promoting the advancement of the weaker elements in the society that
Article 15(4) authorises special provision to be made. But if a provision which is in
the nature of anxeeption completely excludes the rest of the society, that clearly is
outside the scope of Article 15(4). It would be extremely unreasonable to assume that
in enacting Article 15(4) the Parliament intended to provide that where the
advancement of the Backnd Classes or the Scheduled Castes and Tribes was
concerned, the fundamental rights of the citizens constituting the rest of the society
were to be completely and absolutely ign@éred special provision contemplated by
Article 15(4) like reservation of @bs and appointments contemplated by Article
16(4) must be within reasonable limits. The interests of weaker sections of society
which are a first charge on the States and the Centre have to be adjusted with the
interests of the community as a whole. Tdgustment of these competing claims is
undoubtedly a difficult matter, but if under the guise of making a special provision, a
State reserves practically all the seats available in all the colleges, that clearly would
be subverting the object of Article (8. In this matter again, we are reluctant to say
definitely what would be a proper provision to make. Speaking generally and in a
broad way, a special provision should be less than 50%; how much less than 50%

would depend upon the relevant prevailingcir mst ances i n each case.

In Devadasarthis rule of 50% was applied to a case arising under Article 16(4) and on that
basis the carrjorward rule was struck down.

807. We must, however, point out that clause (4) speaks of adequate representation and
not proportionate representatioAdequate representatiocannot be read gsroportionate
representationPrinciple of proportionate representation is accepted only in Articles 330 and
332 of the Constitution and that too for a limited period. These artjpbek ©f reservation of
seats in Lok Sabha and the State legislatures in favour of Scheduled Tribes and Scheduled
Castes proportionate to their population, but they are only temporary and special provisions. It
is therefore not possible to accept the theofyproportionate representation though the
proportion of population of backward classes to the total population would certainly be
relevant. Just as every power must be exercised reasonably and fairly, the power conferred by
clause (4) of Article 16 shadlalso be exercised in a fair manner and within reasonable limits
i and what is more reasonable than to say that reservation under clause (4) shall not exceed
50% of the appointments or posts, barring certain extraordinary situations as explained
hereinafer. From this point of view, the 27% reservation provided by the impugned
Memorandums in favour of backward classes is well within the reasonable limits. Together
with reservation in favour of Scheduled Castes and Scheduled Tribes, it comes to a total of
49.5%.

808. It needs no emphasis to say that the principal aim of Articles 14 and 16 is equality
and equality of opportunity and that clause (4) of Article 16 is but a means of achieving the
very same objective. Clause (4) is a special provisibough ot an exception to clause (1).
Both the provisions have to be harmonised keeping in mind the fact that both are but the re
statements of the principle of equality enshrined in Article 14. The provision under Article

0
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16(4)- conceived in the interest of ¢ain sections of societyshould be balanced against the

guarantee of equality enshrined in clause (1) of Article 16 which is a guarantee held out to

every citizen and to the entire society. It is relevant to point out that Dr Ambedkar himself
contemplatd r eservation being fAconfined to a minor.i
Constituent Assembly suggested otherwise. It is, thus, clear that reservation of a majority of

seats was never envisaged by the Founding Fathers. Nor are we satisfied thase¢he pr

context requires us to depart from that concept.

809. From the above discussion, the irresistible conclusion that follows is that the
reservations contemplated in clause (4) of Article 16 should not exceed 50%.

810. While 50% shall be the rule, it m@cessary not to put out of consideration certain
extraordinary situations inherent in the great diversity of this country and the people. It might
happen that in farflung and remote areas the population inhabiting those areas might, on
account of their ding out of the mainstream of national life and in view of conditions peculiar
to and characteristical to them, need to be treated in a different way, some relaxation in this
strict rule may become imperative. In doing so, extreme caution is to be exesiciden
special case made out.

811. In this connection it is well to remember that the reservations under Article 16(4) do
not operate like a communal reservation. It may well happen that some members belonging
to, say, Scheduled Castes get selected imple@ competition field on the basis of their own
merit; they will not be counted against the quota reserved for Scheduled Castes; they will be
treated as open competition candidates.

812. We are also of the opinion that this rule of 50% applies onlpéovations in favour
of backward classes made under Article 16(4). A little clarification is in order at this juncture:
all reservations are not of the same nature. There are two types of reservations, which may,
for the sake of convenience, be referred as Overtical reservations
reservations®o. The reservations in favour of
backward classes [under Article 16(4)] may be called vertical reservations whereas
reservations in favour of physically fdicapped [under clause (1) of Article 16] can be
referred to as horizontal reservations. Horizontal reservations cut across the vertical
reservations what is called interlocking reservations. To be more precise, suppose 3% of the
vacancies are reservad favour of physically handicapped persons; this would be a
reservation relatable to clause (1) of Article 16. The persons selected against this quota will be
placed in the appropriate category; if he belongs to SC category he will be placed in that
guotaby making necessary adjustments; similarly, if he belongs to open competition (OC)
category, he will be placed in that category by making necessary adjustments. Even after
providing for these horizontal reservations, the percentage of reservations ur fzvo
backward class of citizens remainsand should remain the same. This is how these
reservations are worked out in several States and there is no reason not to continue that
procedure.

813. It is, however, made clear that the rule of 50% shall lpdicaple only to
reservations proper; they shall not bendeed cannot be applicable to exemptions,
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concessions or rel axations, i f any, provided
16(4).

814. The next aspect of this question is whether asteauld be taken as the unit or the
total strength of the cadre, for the purpose of applying the 50%Ballgji does not deal with
this aspect bubevadasan(majority opinion) does. Mudholkar, J speaking for the majority
says:

iWe woul d | iekhatthe guarenta@ dordasnedsin Article 16(1) is for
ensuring equality of opportunity for all citizens relating to employment, and to
appointments to any office under the State. This means that on every occasion for
recruitment the State should see thihtitizens are treated equally. The guarantee is
to each individual citizen and, therefore, every citizen who is seeking employment or
appointment to an office under the State is entitled to be afforded an opportunity for
seeking such employment or apponent whenever it is intended to be filled. In
order to effectuate the guarantee each year of recruitment will have to be considered
by itself and the reservation for backward communities should not be so excessive as
to create a monopoly or to disturb duty the legitimate claims of other
communities. o

On the other hand is the approach adopted by Ray, Thamas While not disputing the
correctness of the 50% rule he seems to apply it to the entire service as such. In our opinion,
the approach adopted IRay, CJ would not be consistent with Article 16. True it is that the
backward classes, who are victims of historical social injustice, which has not ceased fully as
yet, are not properly represented in the services under the State but it may notlile possi
redress this imbalance in one go i.e., in a year or two. The position can be better explained by
taking an illustration. Take a unit/service/cadre comprising 1000 posts. The reservation in
favour of Scheduled Tribes, Scheduled Castes and Other Batkdasses is 50% which
means that out of the 1000 posts 500 must be held by the members of these classes i.e., 270
by Other Backward Classes, 150 by Scheduled Castes and 80 by Scheduled Tribes. At a given
point of time, let us say, the number of memhE#r®BCs in the unit/service/category is only

50, a short fall of 220. Similarly the number of members of Scheduled Castes and Scheduled
Tribes is only 20 and 5 respectively, shortfall of 130 and 75. If the entire service/cadre is
taken as a unit and thedidog is sought to be made up, then the open competition channel
has to be choked altogether for a number of years until the number of members of all
backward classes reaches 500 i.e., till the quota meant for each of them is filled up. This may
take quitea number of years because the number vacancies arising each year are not many.
Meanwhile, the members of open competition category would become age barred and
ineligible. Equality of opportunity in their case would become a mere mirage. It must be
remembeed that the equality of opportunity guaranteed by clause (1) is to each individual
citizen of the country while clause (4) contemplates special provision being made in favour of
socially disadvantaged classes. Both must be balanced against each other.S4euld be
allowed to eclipse the other. For the above reason, we hold that for the purpose of applying
the rule of 50% a year should be taken as the unit and not the entire strength of the cadre,
service or the unit, as the case may be.
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(d) WasDevadasancorrectly decided?

815. The rule (providing for carfprward of unfilled reserved vacancies as modified in
1955) struck down iDevadasarreads as follows:

i ) If a sufficient number of candidates considered suitable by the recruiting
authorities,are not available from the communities for whom reservations are made
in a particular year, the unfilled vacancies should be treated as unreserved and filled
by the best available candidates. The number of reserved vacancies thus treated as
unreserved wilbe added as an additional quota to the number that would be reserved
in the following year in the normal course; and to the extent to which approved
candidates are not available in that year against this additional quota, a corresponding
addition shoulde made to the number of reserved vacancies in the second following
year . 0

The facts of the case relevant for our purpose are the following:

(i) Reservation in favour of Scheduled Castes and Scheduled Tribes .&%s 12
and 5% respectively;

(i) In 1960,UPSC issued a notification proposing to hold a limited competitive
examination for promotion to the category of Assistant Superintendents in Central
Secretariat Services. 48 vacancies were to be filled, out of which 16 were unreserved
while 32 were reseed for Scheduled Castes/ Scheduled Tribes, because of the
operation of the carrforward rule; 28 vacancies were actually carried forward;

(iii) UPSC recommended 16 for unreserved and 30 for reserved vacarcies
total of 46;

(iv) The Government howevemppointed in all 45 persons, out of whom 29
belonged to Scheduled Castes/Scheduled Tribes.

The said rule and the appointments made on that basis were questioned mainly on the ground
that they violated the 50% rule enunciatedBalaji. It was submitted thaby virtue of the
carryforward rule, 65% of the vacancies for the year in question came to be reserved for
Scheduled Castes/Scheduled Tribes.

816. The majority, speaking through Mudholkar, upheld the contention of the
petitioners and struck down thdeyurporting to apply the principle Balaji.

817. We are of the respectful opinion tbatits own reasoninghe decisiorinsofar as it
strikes down the rules not sustainable. The most that could have been done in that case was
to quash the appointnts in excess of 50%, inasmuch as, as a matter of fact, more than 50%
of the vacancies for the year 1960 came to be reserved by virtue of the said rule. But it would
not be correct to presume that that is the necessary and the only consequence of theidt rul
us take the very illustration given at pp. 682, - namely 100 vacancies arising in three
successive years and 18% being the reservation gamtd examine. Take a case, where in
the first year, out of 18 reserved vacancies 9 are filled up arel&aiedforward. Similarly,
in the second year again, 9 are filled up and another 9 are gametd. Result would be
that in the third year, 9 + 9 + 18 = 36 (out of a total of 100) would be reserved which would
be far less than 50%; the rule Balaji is not violated. But by striking down the rule itself,
carrying forward of vacancies even in such a situation has become impermissible, which
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appears to us indefensible in principle. We may also point out that the premise Batigiin
and reiteratedni Devadasarto the effect that clause (4) is an exception to clause (1) is no
longer acceptable, having been given ughmomas It is for this reason that iKaramchari
SanghKrishna lyer, J explaineDevadasarin the following words:

fi | Devadasancasethe Court went into thactuals not into thehypotheticals
This is most important. The Court actually verified the degree of deprivation of the
6equal opportunityd right

What is striking is that the Court did not take an academic view or make a
notional evaluation but checked up to satisfy itself about the seriousness of the
infraction of the righd Mathematical calculations, departing from realities of the
case, may startle us without justification, the apprehension being misplaced. All that
we needsay is that the Railway Board shall take care to issue instructions to see that
in no year shall SC and ST candidates be actually appointed to substantially more
than 50% of the promotional posts. Some excess will not affect as mathematical
precision is dficult in human affairs, but substantial excess will void the selection.
Subject to this ridédroronrarghalmet rasuldmany t hat t he
given year, in the selection or appointments of SC and ST candidates considerably in
excesof 50% we uphold Annexure | .0

We are in respectful agreement with the above statement of law. Accordingly, we overrule the
decision inDevadasan We have already discussed and explained the 50% Tk same
position would apply in the case of caforward rule as well. We, however, agree that a year
should be taken as the unit or basis, as the case may be, for applying the rule of 50% and not
the entire cadre strength.

Question No. 7# Whether clause (4) of Article 16 provides reservation only in the terabf
initial appointments/direct recruitment or does it contemplate and provide for reservations
being made in the matter of promotion as well?

819. The petitionersé submission i s t hat t
contemplated by clause (4% ionly at the stage of entry into State service, i.e., direct
recruitment. It is submitted that providing for reservation thereafter in the matter of promotion
amounts to a double reservation and if such a provision is made at each successive stage of
pronotion it would be a case of reservation being provided that many times. It is also
submitted that by providing reservation in the matter of promotion, the member of a reserved
category is enabled to lediwg over his compatriots, which is bound to gereaatute heart
burning and may well lead to inefficiency in administration. The members of the open
competition category would come to think that whatever be their record and performance, the
members of reserved categories would steal a march over thespeictive of their
performance and competence. Examples are given how two persons (A) and (B), one
belonging to O.C. category and the other belonging to reserved category, having been
appointed at the same time, the member of the reserved category getsedrearlier and
how even in the promoted category he jumps over the members of the O.C. category already
there and gains a further promotion and so on. This would generate, it is submitted, a feeling
of disheartening which kills the spirit of competitiand develops a sense of disinterestedness
among the members of O.C. category. It is pointed out that once persons coming from
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different sources join a category or class, they must be treated alike thereafter in all matters
including promotions and thatmbi st i ncti on i s per mi sgnablké® . on
It is also pointed out that even the Constituent Assembly debates on draft Article 10(3) do not
indicate in any manner that it was supposed to extend to promotions as well. It is further
submitted that if Article 16(4) is construed as warranting reservation even in the matter of
promotion it would be contrary to the mandate of Article 335 viz., maintenance of efficiency
in administration. It is submitted that such a provision would amountttmgua premium

upon inefficiency. The members of the reserved category would not work hard since they do
not have to compete with all their colleagues but only within the reserved category and further
because they are assured of promotion whether they lwaod and efficiently or not. Such a
course would also militate against the goal of excellence referred to in glaokArticle 51-

A (Fundamental Duties).

822. Reservation in the case of promotion is normally provided only where the promotion
is by séection i.e., on the basis of merit. For, if the promotion is on the basis of seniority,
such a rule may not be called for; in such a case the position obtaining in the lower category
gets reflected in the higher category (promotion category) also. Wimeveyer, promotion is
based on merit, it may happen that members of backward classes may not get selected in the
same proportion as is obtaining in the lower category. With a view to ensure similar
representation in the higher category also, reservatighoigght of even in the matter of
promotion based on selection. This is, of course, in addition to the provision for reservation at
the entry (direct recruitment) level.

This was the position iRangachari Secondly, there may be a service/class/category,
which appointment is made partly by direct recruitment and partly by promotion (i.e.,
promotion on the basis of merit). If no provision is made for reservation in promotions, the
backward class members may not be represented in this category tetiiqpeedcribed. We
may give an illustration to explain what we are saying. Take the category of Assistant
Engineers in a particular service where 50% of the vacancies arising in a year are filled up by
direct recruitment and 50% by promotion (by selecti@, on merit basis) from among
Junior Engineers. If provision for reservation is made only in the matter of direct recruitment
but not in promotions, the result may be that members of backward classes (where quota, let
us say, is 25%) would get in to thextent only in the 50% direct recruitment quota but may
not get in to that extent in the balance 50% promotion quota. It is for this reason that
reservation is thought of even in the matter of promotions, particularly where promotions are
on the basis omerit. The question for our consideration, however, is whether Article 16(4)
contemplates and permits reservation only in the matter of direct recruitment or whether it
also warrants provision being made for reservation in the matter of promotions.as well

825. Validity of a number of circulars issued by the Railway Administration was
guestioned irKaramchari Sangh- a petition under Article 32. The experience gained over
the years disclosed that reservation of appointments/posts in favour of SC/STh, rtiamey
both at the stage of initial recruitment and promotion was not achieving the intended results,
inasmuch as several posts meant for them remained unfilled by them. Accordingly, the
Administration issued several circulars from time to time extendirntpér concessions and
other measures to ensure that members of these categories avail of the posts reserved for them

t
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fully. These circulars contemplateij @iving one grade higher to SC/ST candidates than is
assignable to an employee) carrying forwad vacancies for a period of three years amyl (
provision for irservice training and coaching (after promotion) to raise the level of efficiency
of SC/IST employees who were directed to be promoted on a temporary basis for a specified
period, even if thy did not obtain the requisite places. The contention of the writ petitioners
was that these circulars, being inconsistent with the mandate of Article 335, are bad.
Rangachari was sought to be reopened by arguing that Article 16(4) does not take in
resenation in the matter of promotion. The caforward rule was also upheld subject to the
condition that the operation of the rule shall not result, in any given year, in
selection/appointment of Scheduled Caste/Scheduled Tribe candidates in excess of 50%.

827. We find it difficult to agree with the view iRangachari that Article 16(4)
contemplates or permits reservation in promotions as well. It is true that the expression
fappointmentd takes in appointment byd direct
appointment by transfer. It may also be that Article 16(4) contemplates not merely
guantitative but also qualitative support to backward class of citizens. But this question has
not to be answered on a reading of Article 16(4) alone but on a combimigred Article
16(4) and Article 335.

828. We see no justification to multiply &tfF
holding that reservation can be provided even in the matter of promotion. While it is certainly
just to say that a handicap shbllle given to backward class of citizens at the stage of initial
appointment, it would be a serious and unacceptable inroad into the rule of equality of
opportunity to say that such a handicap should be provided at every stage of promotion
throughout theircareer. That would mean creation of a permanent separate category apart
from the mainstream a vertical division of the administrative apparatus. The members of
reserved categories need not have to compete with others but only among themselves. There
would be no will to work, compete and excel among them. Whether they work or not, they
tend to think, their promotion is assured. This in turn is bound to generate a feeling of
despondencdbuandngdheambng open competioti on mem
affect the efficiency of administration. Putting the members of backward classes on a fast
track would necessarily resultinlepr o ggi ng and the d€regegiingos e
need no illustration at our hands. At the initial stage of recaunitmeservation can be made in
favour of backward class of citizens but once they enter the service, efficiency of
administration demands that these members too compete with others and earn promotion like
all others; no further distinction can be made¢harf t er wi t h r e fnearreknoc,e t o t
as one of the learned Judges of this Court has said in another connection. They are expected to
operate on equal footing with others. Crut che:
That would not be in thenterest of efficiency of administration nor in the larger interest of
the nation. It is wrong to think that by holding so, we are confining the backward class of
citizens to the lowest cadres. It is witlown that direct recruitment takes place at saver
higher levels of administration and not merely at the level of Class IV and Class lll. Direct
recruitment is provided even at the level of All India Services. Direct recruitment is provided
at the level of District Judges, to give an example nearer httimeay also be noted that
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during the debates in the Constituent Assembly, none referred to reservation in promotions; it
does not appear to have been within their contemplation.

829. It is true thaRangacharihas been the law for more than 30 yearsthat attempts
to re-open the issue were repelleddaramchari Sangh.It may equally be true that on the
basis of that decision, reservation may have been provided in the matter of promotion in some
of the Central and State services but we are convincat tte majority opinion in
Rangacharito the extent it holds, that Article 16(4) permits reservation even in the matter of
promotion, is not sustainable in principle and ought to be departed from. However, taking into
consideration all the circumstances direct that our decision on this question shall operate
only prospectively and shall not affect promotions already made, whether on temporary,
officiating or regular/permanent basis. It is further directed that wherever reservations are
already providedn the matter of promotionbe it Central Services or State Services, or for
that matter services under any corporation, authority or body falling under the definition of
6St at ed i-suchAeseniations ehalllcantinue in operation for a pefidideyears
from this day. Within this period, it would be open to the appropriate authorities to revise,
modify or reissue the relevant Rules to ensure the achievement of the objective of Article
16(4). If any authority thinks that for ensuring adequate pr esent ati on of O6back
citizensd in any service, class or <category,
therein, it shall be open to it do so.

831. We must also make it clear that it would not be impermissible for the Séadehol
concessions and relaxations to members of reserved categories in the matter of promotion
without compromising the efficiency of the administration. The relaxation concerned in
Thomasand the concessions namely carrying forward of vacancies andsiprovifor in
service coaching/training itKaramchari Sangh are instances of such concessions and
relaxations. However, it would not be permissible to prescribe lower qualifying marks or a
lesser level of evaluation for the members of reserved categones $hat would
compromise the efficiency of administration. We reiterate that while it may be permissible to
prescribe a reasonably lesser qualifying marks or evaluation for the OBCs, SCs and STs
consistent with the efficiency of administration and th&ure of duties attaching to the office
concerned in the matter of direct recruitment, such a course would not be permissible in the
matter of promotions for the reasons recorded hereinabove.

Question No. 8 Whether Reservations are antneritarian?
832. In Balaji and other cases, it was assumed that reservations are necessarily anti

meritarian. For example, ianki Prasad Parimod t was observed, fit is i
of reservation that a less meritorious person be preferred to another whhgiem mer i t or i ou s |
To the same effect is the opinion of Khanna, Jomas though it is a minority opinion.

Even Subba Rao, J who did not agree with this view did recognize some force in it. In his

dissenting opinion ievadasarwhile holding that therés no conflict between Article 16(4)

and Article 335, he did say, nit i s inevitabl
| owering of standards to some extent o, but , h e
said to be bad, inasmuch as that case, the State had, as a matter of fact, prescribed

minimum qualifications, and only those possessing such minimum qualifications were
appointed.
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834. It is submitted by the learned counsel for petitioners that reservation necessarily
means appoiment of less meritorious persons, which in turn leads to lowering of efficiency
of administration. The submission, therefore, is that reservation should be confined to a small
minority of appointments/postsjn any event, to not more than 30%, the fegteferred to in
the speech of Dr Ambedkar in the Constituent Assembly. The mandate of Article 335, it is
argued, implies that reservations should be so operated as not to affect the efficiency of
administration. Even Article 16 and the directive of Agi@®6, it is said, should be read
subject to the aforesaid mandate of Article 335.

836. We do not think it necessary to express ourselves at any length on the correctness or
otherwise of the opposing points of view referred to above. (It is, however, agcespoint
out that the mandate of Article 335 is to take the claims of members of SC/ST into
consideration, consistent with the maintenance of efficiency of administration. It would be a
misreading of the article to say that the mandate is maintenahcefficiency of
administration.) Maybe, efficiency, competence and merit are not synonymous concepts;
maybe, it is wrong to treat merit as synonymous with efficiency in administration and that
merit is but a component of the efficiency of an administra&igen so, the relevance and
significance of merit at the stage of initial recruitment cannot be ignored. It cannot also be
ignored that the very idea of reservation implies selection of a less meritorious person. At the
same time, we recognise that thisainicost has to be paid, if the constitutional promise of
social justice is to be redeemed. We also firmly believe that given an opportunity, members of
these classes are bound to overcome their initial disadvantages and would compet@dvith
may, in some cases, excelmembers of open competition. It is undeniable that nature has
endowed merit upon members of backward classes as much as it has endowed upon members
of other classes and that what is required is an opportunity to prove it. It may ndarehere
be said that reservations asemti-meritarian Merit there is even among the reserved
candidates and the small difference, that may be allowed at the stage of initial recruitment is
bound to disappear in course of time. These members too will comipetnd improve their
efficiency along with others.

837. Having said this, we must append a note of clarification. In some cases arising under
Article 15, this Court has upheld the removal of minimum qualifying marks, in the case of
Scheduled Caste/Schddd Tribe candidates, in the matter of admission to medical courses.
For example, irState of M.P.v. Nivedita Jain[(1982) 1 SCR 799 admission to medical
course was regulated by an entrance test (called/lPdical Test). For general candidates,
the mhimum qualifying marks were 50% in the aggregate and 33% in each subject. For
Scheduled Caste/Scheduled Tribe candidates, however, it was 40% and 30% respectively. On
finding that Scheduled Caste/Scheduled Tribe candidates equal to the number of the seats
reserved for them did not qualify on the above standard, the Government did away with the
said minimum standard altogether. The Gover nme
was upheld. Since it was a case under Article 15, Article 335 had nonedesad was not
applied. But in the case of Article 16, Article 335 would be relevant and any order on the lines
of the order of the Government of Madhya PradeshNiwedita Jair) would not be
permissible, being inconsistent with the efficiency of adrriai®n. To wit, in the matter of
appointment of Medical Officers, the Government or the Public Service Commission cannot



130

say that there shall be no minimum qualifying marks for Scheduled Caste/Scheduled Tribe
candidates, while prescribing a minimum forhets. It may be permissible for the
Government to prescribe a reasonably lower standard for Scheduled Castes/Scheduled
Tribes/Backward Classegonsistent with the requirements of efficiency of administratibn

would not be permissible not to prescribey such minimum standard at all. While
prescribing the lower minimum standard for reserved category, the nature of duties attached
to the post and the interest of the general public should also be kept in mind.

838. While on Article 335, we are of theiojn that there are certain services and
positions where either on account of the nature of duties attached to them or the level (in the
hierarchy) at which they obtain, merit as explained hereinabove, alone counts. In such
situations, it may not be adwilsle to provide for reservations. For example, technical posts in
research and development organisations/departments/institutions, in specialities and super
specialities in medicine, engineering and other such courses in physical sciences and
mathematicsin defence services and in the establishments connected therewith. Similarly, in
the case of posts at the higher echelons e.g., Professors (in Education), Pilots in Indian
Airlines and Air India, Scientists and Technicians in nuclear and space applipativisjon
for reservation would not be advisable.

839. As a matter of fact, the impugned Memorandum dated August 13, 1990 applies the
rul e of reservation to fAcivil posts and servi
means that defence forces areluded from the operation of the rule of reservation though it
may yet apply to civil posts in defence services. Be that as it may, we are of the opinion that
in certain services and in respect of certain posts, application of the rule of reservation ma
not be advisable for the reason indicated hereinbefore. Some of them are: (1) Defence
Services including all technical posts therein but excluding civil posts. (2) All technical posts
in establishments engaged in Research and Development includingctiosected with
atomic energy and space and establishments engaged in production of defence equipment. (3)
Teaching posts of Professorand above, if any. (4) Posts in sugpecialities in Medicine,
engineering and other scientific and technical subj€blsPosts of pilots (and qailots) in
Indian Airlines and Air India. The list given above is merely illustrative and not exhaustive. It
is for the Government of India to consider and specify the service and posts to which the rule
of reservation shallat apply but on that account the implementation of the impugned Office
Memorandum dated August 13, 1990 cannot be stayed or withheld.

840. We may point out that the services/posts enumerated above, on account of their
nature and duties attached, are sushcall for highest level of intelligence, skill and
excellence. Some of them are second level and third level posts in the ascending order. Hence,
they form a category apart. Reservation there
admi ni st teraplaiecbby Article 836.

841. We may add that we see no particular relevance of Article 38(2) in this context.
Article 16(4) is also a measure to ensure equality of status besides equality of opportunity.
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(Questions 9, 10 & 11 and Other Miscellaneous @stions)

Question No. 9 Will the extent of judicial review be limited or restricted in regard to the
identification of Backward Classes and the percentage of reservations made for such
classes, to a demonstrably perverse identification or a demonstraliyeasonable

percentag®

842. It is enough to say on this question that there is no particular or special standard of
judicial scrutiny in matters arising under Article 16(4) or for that matter, under Article 15(4).
The extent and scope of judicial scrytidepends upon the nature of the subjpatter, the
nature of the right affected, the character of the legal and constitutional provisions applicable
and so on. The acts and orders of the State made under Article 16(4) do not enjoy any
particular kind oimmunity. At the same time, we must say that court would normally extend
due deference to the judgment and discretion of the exedutivecequal wingiin these
matters. The political executive, drawn as it is from the people and represent as it does the
majority will of the people, is presumed to know the conditions and the needs of the people
and hence its judgment in matters within its judgment and discretion will be entitled to due
weight. More than this, it is neither possible nor desirable to seynbt necessary to answer
the question as framed.

Questions No. 10 Whether the distinction made in the second Memorandum between

Opoorer sections6 of t he backward ?cl asses and

843. While dealing with Question No.d}(, we hel d that that excl us
must be on the basis of social advancement (such advancement as renders them misfits in the
backward classes) and not on the basis of mere economic criteria. At the same time, we held
that income or the eant of property held by a person can be taken measureof social
advancement and on that basis O6creamy | ayero6 o
can be excluded to arrive at a true backward class. Under Question No. 5, we held that it is
not impermissible for the State to categorise backward classes into backward and more
backward on the basis of their relative social backwardness. We had also given the illustration
of two occupational groups, viz., goldsmiths and vaddes (traditional-stitees in Andhra
Pradesh); both are included within 6other back
together and a common reservation is made, the goldsmiths would walk away with all the
vacancies leaving none for vaddes. From the said point @f, itewas observed, such
classification among the designated backwards classes may indeed serve to help the more
backward among them to get their due. But the question now is whether d¢laasehé
Office Memorandum dated September 25, 1991 is sustairiablaw. The said clause
provides for preference in favour of Apoorer
members of the backward classes. On first impression, it may appear that backward classes
are classified into two su@roups on the basid @conomic criteria alone and a preference
provided in favour of the poorer sections of the backward classes. In our considered opinion,
however, such an interpretation would not be consistent with context in which the said
expression is used and the dpirnderlying the clause nor would it further the objective it
seeks to achieve. The object of the clause is to provide a preference in favour of more
backward among the fdAsocially and educationall
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expressiectopomcerwas meant to refer to those

more backward. The wuse of the word Opoorerd, [
social backwardness. (Of course, the Government is yet to notify which classes among the
desimat ed backward classes are more socially bac

in this sense, the said classification is not and cannot be termed as invalid either
constitutionally speaking or in law. The next question that arises is: whatnsetii@ng and

cont ext of the expression Opreferenced? Havi ni
sought to be divided into two suategories, viz., backward and more backward, the
expression O6preferenced must b eionmewt @dthed o wn t o
vacancies reserved (for backward classes) among them. The object evidently could not have

been to deprive the 6ébackwardd altogether fro
result i f word Oprieff etrhrebnacéekdwa esd & etaadk € iaveayaldlyl
vacancies/ posts reserved for OBCs, none woul d
for this reason that we are inclined to read down the expression to mean an equitable
apportionment. This, in our opinion, isetlproper and reasonable way of understanding the
expression Opreferenced in the context in whic
we would be effectuating the underlying purpose and the true intention behind the clause.

844. I shall be operto the Government to notify which classes among the several
designated other backward classes are more backward for the purposes of this clause and the
apportionment of reserved vacancies/ posts amon
notification, tre clause will become operational.

Questions No. 11: Whet her t he reservation o f 10% of t
economically backward sections of the people who are not covered by any of the existing
schemes of t he r eser v atoraodons datedrGepieenbeb3b, 189 e Of f i
permissible under Article 18

845. This clause provides for a 10% reservation (in appointments/posts) in favour of
economically backward sections among the open competition-résenved) category.
Though the criteria is rigyet evolved by the Government of India, it is obvious that the basis
is either the income of a person and/or the extent of property held by him. The impugned
Memorandum does not say whether this classification is made under clause (4) or clause (1)
of Article 16. Evidently, this classification among a category outside clause (4) of Article 16
is not and cannot be related to clause (4) of Article 16. If at all, it is relatable to clause (1).
Even so, we find it difficult to sustain. Reservation of 10%haf vacancies among open
competition candidates on the basis of income/profgarging means exclusion of those
above the demarcating line from those 10% seats. The question is whether this is
constitutionally permissible? We think not. It may not be pssible to debar a citizen from
being considered for appointment to an office under the State solely on the basis of his
income or propergholding. Since the employment under the State is really conceived to
serve the people (that it may also be a soufdeelihood is secondary) no such bar can be
created. Any such bar would be inconsistent with the guarantee of equal opportunity held out
by clause (1) of Article 16. On this ground alone, the said clause in the Office Memorandum
dated May 25, 1991 failsnd is accordingly declared as such.
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846. Dr Rajeev Dhavan describes Article 15(4) as a provision envisaging programmes of
positive action and Article 16(4) as a provision warranting programmes of positive
discrimination. We are afraid we may not be aldit these provisions into this kind of
compartmentalisation in the context and scheme of our constitutional provisions. By now, it is
well settled that reservations in educational institutions and other walks of life can be
provided under Article 15(4)upt as reservations can be provided in services under Article
16(4). If so, it would not be correct to confine Article 15(4) to programmes of positive action
alone. Article 15(4) is wider than Article 16(4) inasmuch as several kinds of positive action
progammes can also be evolved and implemented thereunder (in addition to reservations) to
improve the conditions of SEBCs, Scheduled Castes and Scheduled Tribes, whereas Atrticle
16(4) speaks only of one type of remedial measure, namely, reservation of rmppdsht
posts. But it may not be entirely right to say that Article 15(4) is a provision envisaging
programmes of positive action. Indeed, even programmes of positive action may sometimes
involve a degree of discrimination. For example, if a special retsdiechool is established
for Scheduled Tribes or Scheduled Castes at State expense, it is a discrimination against other
students, upon whose education a far lesser amount is being spent by the State. Or for that
matter, take the very American casesn it be said that they do not involve any
discrimination? They do. It ianother matter that such discrimination is not unconstitutional
for the reason that it is designed to achieve an important government objective.

Desirability of a Permanent Statutory ddly to Examine Complaints of Over
inclusion/Underinclusion

847. We are of the considered view that there ought to be a permanent body, in the nature
of a Commission or Tribunal, to which complaints of wrong inclusion orinclsion of
groups, classes drsections in the lists ddther Backward Classesan be made. Such body
must be empowered to examine complaints of the said nature and pass appropriate orders. Its
advice/opinion should ordinarily be binding upon the Government. Where, however, the
Govermment does not agree with its recommendation, it must record its reasons therefor. Even
if any new class/group is proposed to be included among the other backward classes, such
matter must also be referred to the said body in the first instance and ak&oron the basis
of its recommendation. The body must be composed of experts in the field, both official and
nonofficial, and must be vested with the necessary powers to make a proper and effective
inquiry. It is equally desirable that each State camstit such a body, which step would go a
long way in redressing genuine grievances. Such a body can be created under clause (4) of
Article 16 itself- or under Article 16(4) read with Article 34@s a concomitant of the power
to identify and specify backavd class of citizens, in whose favour reservations are to be
provided. We direct that such a body be constituted both at Central level and at the level of
the States within four months from today. They should become immediately operational and
be in a pogion to entertain and examine forthwith complaints and matters of the nature
aforementioned, if any, received. It should be open to the Government of India and the
respective State Governments to devise the procedure to be followed by such body. The body
or bodies so created can also be consulted in the matter of periodic revision of lists of OBCs.
As suggested by Chandrachud, CYasanth Kumarthere should be a periodic revision of
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these lists to exclude those who have ceased to be backward or feroimafinew classes,
as the case my be.

859. We maysummariseour answers to the various questions dealt with and answered
hereinabove:

(1) (a) It is not necessary that the o6provisio
be made by the Parliament/Legiglre. Such a provision can be made by the Executive
also. Local bodies, Statutory Corporations and other instrumentalities of the State falling
under Article 12 of the Constitution are themselves competent to make such a provision,
if so advised.

(b) An executive order making a provision under Article 16(4) is enforceable the
moment it is made and issued.

(2) (a) Clause (4) of Article 16 is not an exception to clause (1). It is an instance and
an illustration of the classification inherent in clause (1)

(b) Article 16(4) is exhaustive of the subject of reservation in favour of backward
class of citizens, as explained in this judgment.

(c) Reservations can also be provided under clause (1) of Article 16. It is not
confined to extending of preferencespncessions or exemptions alone. These
reservations, if any, made under clause (1) have to be so adjusted and implemented as not
to exceed the | evel of representat-iaon presc
explained in this Judgment.

(3) (a) A caste can be and quite often is a social class in India. If it is backward
socially, it would be a backward class for the purposes of Article 16(4). Among non
Hindus, there are several occupational groups, sects and denominations, which for
historical reasns, are socially backward. They too represent backward social
collectivities for the purposes of Article 16(4).

(b) Neither the Constitution nor the law prescribes the procedure or method of
identification of backward classes. Nor is it possible or adbés for the court to lay
down any such procedure or method. It must be left to the authority appointed to identify.
It can adopt such method/procedure as it thinks convenient and so long as its survey
covers the entire populace, no objection can be také&nldentification of the backward
classes can certainly be done with reference to castes among, and along with, other
occupational groups, classes and sections of people. One can start the process either with
occupational groups or with castes or wihme other groups. Thus one can start the
process with the castes, wherever they are found, apply the criteria (evolved for
determining backwardness) and find out whether it satisfies the criteria. If it dbes
emerges i s a 0bac withiathemeaning &f and frfthe purppseszoé n s 0
Article 16(4). Similar process can be adopted in the case of other occupational groups,
communities and classes, so as to cover the entire populace. The central idea and overall
objective should be to considalt available groups, sections and classes in society. Since
caste represents an existing, identifiable social group/class encompassing an
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overwhel ming minority of the countrybés popul
go to other groups, sectioaad classes.

(c) It is not correct to say that the backward class of citizens contemplated in
Article 16(4) is the same as the socially and educationally backward classes referred to in
Article 15(4). It is much wider. The accent in Article 16(4) is oocialdbackwardness. Of
course, social, educational and economic backwardness are closdlyineerin the
Indian context.

(dd o6Creamy | ayerd can be, and must be exc|

(e) It is not necessary for a class to be designated as a backward classsthat it
situated similarly to the Scheduled Castes/Scheduled Tribes.

() The adequacy of representation of a particular class in the services under the
State is a matter within the subjective satisfaction of the appropriate Government. The
judicial scrutiny n that behalf is the same as in other matters within the subjective
satisfaction of an authority.

(4) (a) A backward class of citizens cannot be identified only and exclusively with
reference to economic criteria.

(b) It is, of course, permissible forehGovernment or other authority to identify a
backward class of citizens on the basis of occupationincome, without reference to
caste, if it is so advised.

(5) There is no constitutional bar to classify the backward classes of citizens into
backward ad more backward categories.

(6) (a) and b) The reservations contemplated in clause (4) of Article 16 should not
exceed 50%. While 50% shall be the rule, it is necessary not to put out of consideration
certain extraordinary situations inherent in the gmigersity of this country and the
people. It might happen that in finng and remote areas the population inhabiting those
areas might, on account of their being out of the mainstream of national life and in view
of the conditions peculiar tand charateristic of them need to be treated in a different
way, some relaxation in this strict rule may become imperative. In doing so, extreme
caution is to be exercised and a special case made out.

(c) The rule of 50% should be applied to each year. It cabaoklated to the
total strength of the class, category, service or cadre, as the case may be.

(d) Devadasarwas wrongly decided and is accordingly owglled to the extent it
is inconsistent with this judgment.

(7) Article 16(4) does not permit provisiofor reservations in the matter of
promotion. This rule shall, however, have only prospective operation and shall not affect
the promotions already made, whether made on regular basis or on any other basis. We
direct that our decision on this question Icloperate only prospectively and shall not
affect promotions already made, whether on temporary, officiating or regular/permanent
basis. It is further directed that wherever reservations are already provided in the matter of
promotion- be it Central Seiges or State Services, or for that matter services under any
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Corporation, authority or body fal-buthhg under

reservations may continue in operation for a period of five years from this day. Within
this period, i would be open to the appropriate authorities to revise, modify-issue
the relevant rules to ensure the achievement of the objective of Article 16(4). If any

authority thinks that for ensuring adequate

in any service, class or category, it is necessary to provide for direct recruitment therein, it
shall be open to it to do so. It would not be impermissible for the State to extend
concessions and relaxations to members of reserved categories in thehmtierotion
withoutcompromising the efficiency of the administration.

(8) While the rule of reservation cannot be called -amgritarian, there are certain
services and posts to which it may not be advisable to apply the rule of reservation.

(9) There & no particular or special standard of judicial scrutiny applicable to matters
arising under Article 16(4).

(10) The distinction made in the impugned Office Memorandum dated September

25, 1991 between 6poorer sect gesinmobinvaichd ot her

if the classification is understood and operated as based upon relative backwardness
among the several classes identified as Other Backward Classes, as explained in paras
843844 of this Judgment.

(11) The reservation of 10% ofthegos i n f avour of OG6ot her
sections of the people who are not covered by any of the existing schemes of the
reservationd made in the impugned Office

constitutionally invalid and is accordingly strug&wn.

(13) The Government of India and the State Governments have the power to, and
ought to, create a permanent mechanismthe nature of a Commissierfor examining
requests of inclusion and complaints of eiweusion or nornclusion in the listof
OBCs and to advise the Government, which advice shall ordinarily be binding upon the
Government. Where, however, the Government does not accept the advice, it must record
its reasons therefor.

(14) In view of the answers given by us herein and thections issued herewith, it
is not necessary to express any opinion on the correctness and adequacy of the exercise
done by the Mandal Commission. It is equally unnecessary to send the matters back to the
Constitution Bench of five Judges.

860. For the dee of ready reference, we also record our answers to questions as
framed by the counsel for the parties and set out in para 681. Our answers guisstion
are:

(1) Article 16(4) is not an exception to Article 16(1). It is an instance of classification
inherent in Article 16(1). Article 16(4) is exhaustive of the subject of reservation in
favour of backward classes, though it may not be exhaustive of the very concept of
reservation. Reservations for other classes can be provided under clause (1) ofrticle 1

ecol

Me 1

2)The expression Obackward classdéd in Artic

Cl asseso, SCs, STs and may be s ome ot her

b a
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Article 16(4) is upon social backwardness. Social backwardness leads to educational
backwardnss and economic backwardness. They are mutually contributory to each other
and are intertwined with low occupations in the Indian society. A caste can be and quite
often is a social class in India. Economic criterion cannot be the sole basis for
determinirg the backward class of citizens contemplated by Article 16(4). The weaker
sections referred to in Article 46 do include SEBCs referred to in Article 340 and covered
by Article 16(4).

(3) Even under Article 16(1), reservations cannot be made on the basiermmic
criteria alone.

(4) The reservations contemplated in clause (4) of Article 16 should not exceed 50%.
While 50% shall be the rule, it is necessary not to put out of consideration certain
extraordinary situations inherent in the great diversityhiff country and the people. It
might happen that in fétung and remote areas the population inhabiting those areas
might, on account of their being out of the mainstream of national life and in view of the
conditions peculiar to and characteristic lbém need to be treated in a different way,
some relaxation in this strict rule may become imperative. In doing so, extreme caution is
to be exercised and a special case made out.

For applying this rule, the reservations should not exceed 50% of the apgaisitin
a grade, cadre or service in any given year. Reservation can be made in a service or
category only when the State is satisfied that representation of backward class of citizens
therein is not adequate.

To the extentDevadasaris inconsistent hewdth, it is overruled.

(5) There is no constitutional bar to classification of backward classes into more
backward and backward classes for the purposes of Article 16(4). The distinction should
be on the basis of degrees of social backwardness. In caigsehoflassification, however,
it would be advisable nay, necessary to ensure equitable distribution amongst the
various backward classes to avoid lumping so that one or two such classes do not eat
away the entire quota leaving the other backward etalsigh and dry.

For excluding 6creamy | ayer o, an economi

social advancement.
B)A o6provisiond under Article 16(4) can
necessary that it should be made by Parliament/Legislat

(7) No special standard of judicial scrutiny can be predicated in matters arising under
Article 16(4). It is not possible or necessary to say more than this under this question.

(8) Reservation of appointments or posts under Article 16(4) is confméwitial
appointment only and cannot extend to providing reservation in the matter of promotion.
We direct that our decision on this question shall operate only prospectively and shall not
affect promotions already made, whether on temporary, officiamirmggular/permanent
basis. It is further directed that wherever reservations are already provided in the matter of
promotion- be it Central Services or State Services, or for that matter services under any

Corporation, authority or body falling undeeth def i ni t i on o fisu6hSt at ed

c

be
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reservations may continue in operation for a period of five years from this day. Within

this period, it would be open to the appropriate authorities to revise, modifyissuee

the relevant rules to ensure thehievement of the objective of Article 16(4). If any
authoritytin ks t hat f or ensuring adegquate represen
in any service, class or category, it is hecessary to provide for direct recruitment therein, it

shall be opeto it to do so.

The following Directions are given to the Government of India, the State Governments
and the Administration of Union Territories

861. @) The Government of India, each of the State Governments and the
Administrations of Union Territories ah, within four months from today, constitute a
permanent body for entertaining, examining and recommending upon requests for inclusion
and complaints of ovenclusion and undeinclusion in the lists of other backward classes of
citizens. The advice telered by such body shall ordinarily be binding upon the Government.

(B) Within four months from today the Government of India shall specify the bases,
applying the relevant and requisite seemnomic criteria to exclude socially advanced

persons/sections 6 cr eamy | ayer6) from 60Ot her Backward C
impugned O.M. dated August 13, 1990 shall be subject to exclusion of such socially advanced
persons (6creamy | ayer o).

This direction shall not however apply to States where thevasmns in favour of
backward classes are already in operation. They can continue to operate them. Such States
shall however evolve the said criteria within six months from today and apply the same to
exclude the socially advanced persons/sections from thdesi gnat ed 60t her E
Cl asseso.

(C) It is clarified and directed that any and all objections to the criteria that may be
evolved by the Government of India and the State Governments in pursuance of the direction
contained in clause (B) of para 864 well as to the classification among backward classes
and equitable distribution of the benefits of reservations among them that may be made in
terms of and as contemplated by clau}ef the Office Memorandum dated September 25,
1991, as explained hein, shall be preferrednly before this Court and not before or in any
other High Court or other Court or Tribunal. Similarly, any petition or proceeding questioning
the validity, operation or implementation of the two impugned Office Memorandums, on any
grounds whatsoever, shall be filed or institubetly before this Court and not before any High
Court or other Court or Tribunal.

862. The Office Memorandum dated August 13, 1990 impugned in these writ petitions is
accordingly held valid and enforceablebmct to the exclusion of the socially advanced
member s/ sections from the notified 60Other Back

863. Clausei] of the Office Memorandum dated September 25, 1991 reguivagphold
its validity - to be read, intpreted and understood as intending a distinction between
backward and more backward classes on the basis of degrees of social backwardness and a
rational and equitable distribution of the benefits of the reservations amongst them. To be
valid, the said @use will have to be read, understood and implemented accordingly.

864. Clauseii) of the Office Memorandum dated September 25, 1991 is held invalid and
inoperative.
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Constitutional Validity of Reservations for OBCsfor Admissionsin
Educational Institutio ns

Ashoka Kumar Thakurv. Union of India
(2008) 6 SCC 1

K.G. BALAKRISHNAN, C.J .1 (Majority) 6. Reservation is one of the many tools

that are used to preserve and promote the essence of equality, so that disadvantaged
groups can be brought to the foreftamf civil life. It is also the duty of the State to
promote positive measures to remove barriers of inequality and enable diverse
communities to enjoy the freedoms and share the benefits guaranteed by the Constitution.
In the context of education, any amre that promotes the sharing of knowledge,
information and ideas, and encourages and improves learning, among India's vastly
diverse classes deserves encouragement. To cope with the modern world and its
complexities and turbulent problems, educatioa rmust and it cannot remain cloistered

for the benefit of a privileged few. Reservations provide that extra advantage to those
persons who, without such support, can forever only dream of university, education,
without ever being able to realize it. Thidvantage is necessary.

7. Dr. Rajendra Prasad, at the concluding address of the Constituent Assembly, stated in
the following words:

To all we give the assurance that it will be our endeavour to end poverty and
squalor and its companions, hunger and disgao abolish distinction and
exploitation and to ensure decent conditions of living. We are embarking on a great
task. We hope that in this we shall have the unstinted service apkcation of all
our people and the sympathy and support of all theraamities....

8. It must also be borne in mind that many other democracies face similar problems and
grapple with issues of discrimination, in their own societal context. Though their social
structure may be markedly different from ours, the problem ajualdy in the larger context
and the tools used to combat it may be common.

9. We are conscious of the fact that any reservation or preference shall not lead to reverse
discrimination. The Constitution (Ninetyhird) Amendment Act, 2005 and the enactinghn
Act 5 of 2007 giving reservation to Other Backward Classes (OBCs), Scheduled Castes (SCs)
and Scheduled Tribes (STs) created mixed reactions in the society. Though the reservation in
favour of SC and ST is not opposed by the petitioners, the resendt27% in favour of
Other Backward Classes/Socially and educationally backward classes is strongly opposed by
various petitioners in these cases. Eminent Counsel appeared both for the petitioners and
respondents. The learned Solicitor General and Auxfditi Solicitor General appeared and
expressed their views. We have tried to address, with utmost care and attention, the various
arguments advanced by the learned Counsel and we are greatly beholden to all of them for the
manner in which they have analysadd presented the case before us which is of great
importance, affecting large sections of the community.
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10. By he Constitution (Ninetyrhird Amendment) Act, 2005, Clause (5) was inserted in
Article 15 of the Constitution which reads as under:

Nothing in this article or in Sublause (g) of Clause (1) of Articl&9 shall
prevent the State from making anyesjal provision, by law, for the advancement of
any socially and educationally backward classes of citizens or for the Scheduled
Castes or the Scheduled Tribes in so far as such special provisions relate to their
admission to the educational institutiomluding private educational institutions,
whether aided or unaided by the State, other than the minority educational institutions
referred to in Clause (1) of Articz0.

11. InUnni Krishnan, J.P.v. State of Andhra Pradesh1993 (1) SCC 645 it was held
that right to establish educational institutions can neither be a trade or business nor can it be a
profession within the meaning of Articl&9(1)(g) This was overruled ifT.M.A. Pai
Foundation v. State of Karnatakg(2002)8 SCC 481], wherein it was heldat all citizens
have the fundamental right to establish and administer educational institutions under Article
19(1)(g) and the ternfioccupatiod in Article 19(1)(g) comprehends the establishment and
running of educational institutions and State regulation of admissions in such institutions
would not be regarded as an unreasonable restriction on that furidbanggrt to carry on
business under Articl&9(6) of the Constitution. Education is primarily the responsibility of
the State Governments. The Union Government also has cerfagmséslity specified in the
Constitution on matters relating to institutions of national importance and certain other
specified institutions of higher education and promotion of educational opportunities for the
weaker sections of society. The Parliamartoduced Article15(5) by The Constitution
(Ninety-Third Amendment) Act, 2005 to enable the State to make such provision for the
advancement of SC, ST and Socially and EducatpBaickward Classes (SEBC) of citizens
in relation to a specific subject, namely, admission to educational institutions including
private educational institutions whether aided or unaided by the State notwithstanding the
provisions of Article19(1)(g) In the Statement of Objects and Reasons of the Constitution
(Ninety-Third Amendment) Act, 2005 it has been stated that:

At present, the number of seats available in aided or Stateéamaith institutions,
particularly in respect of professional education, is limited in comparison to those in
private unaided institutions.

To promote the educational advancement of the socially and educationally
backward classes of citizenss., the OBCsor the Scheduled Castes ad Scheduled
Tribes in matters of admission of students belonging to these categories in unaided
educational institutions other than the minority educational institutions referred to
Clause (1) of Article80 of the Constitution, it is proposed to amplify Artidé. The
new Clause (5) shall enable the Parliament as well as the Stastaliges to make
appropriate laws for the purposes mentioned above.

12. After the above Constitution (Ninethird Amendment) Act, 2005, the Parliament
passed The Central Educational Institutions (Reservation in Admission) Act, 2006 (Act 5 of
2007).
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13. Section 3 of Act 5 of 2007 provides for reservation of 15% seats for Scheduled
Castes, 7% seats for Scheduled Tribes and 27% for Other Backward Classes in Central
Educational Institutions. The said section is extracted below:

3. The reservation of seats admission and its extent in a Central Educational
Institution shall be provided in the following manner, namely:

() out of the annual permitted strength in each branch of study or faculty,
fifteen per cent seats shall be reserved for the SchedulessCast

(i) out of the annual permitted strength in each branch of study or faculty,
seven and onkalf per cent seats shall be reserved for the Scheduled Tribes;

(i) out of the annual permitted strength in each branch of study or faculty,
twenty-seven pecent seats shall be reserved for the Other Backward Classes.

14. iCentral Educational Institutidrhas been defined under Section 2(d) of the Act as
follows:
2(d) iiCentral Educational Instituti@armeans

() a university established or incorporated byioder a Central Act;

(i) an institution of national importance set up by an Act of Parliament;

(i) an institution, declared as a deemed University under se8tioh the
Universty Grants Commission Act, 1956, and maintained by or receiving aid from
the Central Government;

(iv) an institution maintained by or receiving aid from the Central Government,
whether directly or indirectly, and affiliated to an institution referred tGlause (i)
or Clause (ii), or a constituent unit of an institution, referred to in Clause (iii);

(v) an educational institution set up by the Central Government under the
Societies Registration Act, 1860.

15. The percentage of reservation to various ggauygeh as Scheduled Castes, Scheduled
Tribes and Other Backward Classes are with reference to the annual permitted strength of the
Central Educational Institutions and the "annual permitted strength" is defined under Section
2(b) of the Act as follows:

2(b) fiannual permitted strengimeans the number of seats, in a course or
programme for teaching or instruction in each branch of study or faculty authorized
by an appropriate authority for admission of students to a Central Educational
Institution

16. Sedbn 4 of the Act specifically says that the provisions of Section 3 shall apply to
certain institutions. Section 4 reads as under:

4. The provisions of Section 3 of this Act shall not apply to

(a) a Central Educational Institution established in thaeatrareas referred to in
the Sixth Schedule to the Constitution;

(b) the institutions of excellence, research institutions, institutions of national
and strategic importance specified in the Schedule to this Act;

Provided that the Central Government may,and when considered necessary,
by notification in the Official Gazette, amend the Schedule;

(c) a Minority Educational Institution as defined in this Act;
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(d) a course or programme at high levels of specialization, including at the post
doctoral level within any branch or study or faculty, which the Central Government
may, in consultation with the appropriate authority, specify.

17.AMinority Educational Institutioais defined in Section 2(f) of the Act as follows:

fiMinority Educational Institutiod means an institution established and
administered by the minorities under Clause (1) of ar86lef the Constitution and
so declared by an Act of Parliament or by the Central (hovent or declared as a
Minority Educational Institution under the National Commission for Minority
Educational Institutions Act, 2004

18. Section 2(g) defing®ther Backward Classeas under:

fiOther Backward Classeseans the class or classes of eitig who are socially
and educationally backward, and are so determined by the Central Government

19. Clause 2(h) defind$scheduled Castéand Clause 2(i) defines "Scheduled Tribes" as

under:

fiScheduled Castésneans the Scheduled Castes notified undgclé 341 of the
Constitution;

fScheduled Tribesmeans the Scheduled Tribes notified under Artsda of the
Constitution.

20. Section 5 of the Act mandates the increase of seats in the Central Educational

Institutions by providing reservation to Scheduled Castes, Scheduled Tribes and Other
Backward Classes. Section 5 reads as follows:

5 (1) Notwithstandinganything contained in Clause (iii) of section 3 and in any
other law for the time being in force, every Central Educational Institution shall, with
the prior approval of the appropriate authority, increase the number of seats in a
branch of study or factyl over and above its annual permitted strength so that the
number of seats, excluding those reserved for the persons belonging to the Scheduled
Castes, the Scheduled Tribes and the Other Backward Classes, is not less than the
number of such seats availatdbr the academic session immediately preceding the
date of the coming into force of this Act.

(2) Where, on a representation by any Central Educational Institution, the Central
Government, in consultation with the appropriate authority, is satisfiedfdhat
reasons of financial, physical or academic limitations or in order to maintain the
standards of education, the annual permitted strength in any branch of study or
faculty of such institution cannot be increased for the academic session following the
commencement of this Act, it may permit by notification in the Official Gazette, such
institution to increase the annual permitted strength over a maximum period of three
years beginning with the academic session following the commencement of this Act;
andthen, the extent of reservation for the Other Backward Classes as provided in
Clause (iii) of section 3 shall be limited for that academic session in such manner that
the number of seats available to the Other Backward Classes for each academic
session areommensurate with the increase in the permitted strength for each year.
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21. By virtue of definition of théiCentral Educational Institutionsinder Clause (d)(iv)
of Section 2 of the Act, all institutions maintained by or receiving aid from the Central
Government whether directly or indirectly, and affiliated to any university or deemed
university or institution of national importance, in addition to universities which are
established or incorporated under a Central Act, institutions of national impos&tingp by
Acts of Parliament, deemed universities maintained or receiving aid from Central
Government and institutions set up by the Central Government with the Societies Registration
Act, 1960, are brought under the purview of reservation under Sectidntti® Act. The
object of the Act is to introduce in reservation in only such institutions which are defined as
fiCentral Educational Institutiongind not any other private unaided institutions.

22. The Statement of Objects and Reasons for the Act thigeshject of the Act thus:

Greater access to higher education including professional education, to a large
number of students belonging to the socially and educationally backward classes of
citizens or for the Scheduled Castes and Scheduled Tribes,dmaa better of major
concern. The reservation of seats for the Scheduled Castes, the Scheduled Tribes and
the Other Backward Classes of citizens (OBCs) in admission to educational
institutions is derived from the provisions of Clause (4) of ArtideAt present, the
number of seats available in aided or State maintained institutions, particularly in
respect of professional education, is limited in comparison to those in privadedina
institutions.

2. It is laid down in Article46, as a directive principle of State policy, that the
State shall promote with special care the educational and economic intdrésts
weaker sections of the people and protect them from social injustice. Access to
education is important in order to ensure advancement of persons belonging to the
Scheduled Castes, the Scheduled Tribes and the socially and educationally backward
classes also referred to as the OBCs.

3. Clause (1) of Article80 provides the right to all minorities to establish and
administer educational institutions of their choice. It is esslethat the rights
available to minorities are protected in regard to institutions established and
administered by them. Accordingly, institutions declared by the State to be minority
institutions under Clause (1) of Articlg0 are omitted from the operation of the
proposal.

4. To promote the educational advancement of the socially and educationally
backward classes of citizens.,the OBCs or of the Scheduled Castes and Scheduled
Tribes in matters of admission of students belonging to these categories in unaided
educational institutions, other than the minority educational institutions referred to in
Clause (1) of Article80 of the Constitution, it is proposed to amplify Artidé. The
new Clause (5) shall enable the Parliament as well as the State Legislatures to make
appropriate levs for the purposes mentioned above.

23. The Constitution (Ninetyhird Amendment) Act, 2005, by which Articls(5) was
inserted in the Constitution, is challenged in these pesfion various grounds. In some of
the writ petitions which have been filed after the passing of Act 5 of 2007, the challenge is
directed against the various provisions of the Act 5 of 2007. Initially, these writ petitions were
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heard by a Bench of two Jueky Considering the constitutional importance of these questions,
all these writ petitions were referred to a Constitution Bench.

27. The validity of Constitution (Ninetyhird Amendment) Act, 2005 was seriously
challenged by arguing that the amendmeneistructive of basic structure of the Constitution.
The learned Counsel was of the view that both the Act as well as the Constitution {Ninety
Third Amendment) Act, 2005 have to be declared ultra vires the Constitution.

39. Fundamental Rights and Directiverinciples are both complementary and
supplementary to each other. Preamble is a part of the Constitution and the edifice of our
Constitution is built upon the concepts crystallized in the Preamble. Reference was made to
the observations made by Chief JesstSikri in Kesavananda Bharati. State of Kerala
[(A973) 4 SCC 225]wherein it was argued that the Constitution should be read and
interpreted in thdight of the grand and noble vision expressed in the Preamble. The Preamble
secures and assures to all citizens justice, social, economic and political and it assures the
equality of status and of opportunity. Education and the economidyeiely of anmdividual
give a status in society. When a large number of OBCs, SCs and STs get better educated and
get into Parliament, legislative assemblies, public employment, professions and into other
walks of public life, the attitude that they are inferior wilsappear. This will promote
fraternity assuring the dignity of the individual and the unity and integrity of the nation. The
single most powerful tool for the upliftment and progress of such diverse communities is
education.

40. The Fundamental RightsRart Ill are not to be read in isolation. All rights conferred
in Part Ill of the Constitution are subject to at least other provisions of the said Part Ill. The
Directive Principles of State Policy in Part IV of the Constitution are equally as impaostant a
Fundamental Rights. Part IV is made not enforceable by Court for the reason inter alia as to
financial implications and priorities. Principles of Part IV have to be gradually transformed
into fundamental rights depending upon the economic capacity dbtdte. Article45 is
being transformed into a fundamental right by"88mendment of the Constitution by
inserting Article21A. Clause 2 of Articl8 says that,the State shall, in particular, strive to
minimize the inequalities in income and endeavour to eliminate inequalitiesatins,st
facilities and opportunities, not only amongst individuals but also amongst groups of people
residing in different areas or engaged in different vocationsider Article46, "the State
shall promote with special care the educational and economic interests of the weaker sections
of the people and, in particular, of the Scheduled Castes and the Scheduled Tribes, and shall
protect them from social injustice and all forms of eiptmn". It is submitted that the
Ninety-Third Constitutional Amendment was brought into force to bring about economic and
social regeneration of the teeming millions who are steeped in poverty, ignorance and social
backwardness. Shri K. Parasaran, ledr8enior Counsel, contended that the concept of basic
structure is not a vague concept and it was illustrated in the judgmefesivananda
Bharati case. It was pointed out that the supremacy of the Constitution, republican and
democratic form of Governmé and sovereignty of the country, secular and federal character
of the Constitution, demarcation of power between the legislature, the executive and the
judiciary, the dignity of the individual (secured by the various freedoms and basic rights in
Part 1l and the mandate to build a welfare State contained in Part IV), the unity and the
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integrity of the nation are some of the principles of basic structure of the Constitution. It was
contended that when the constitutional validity of a statute is considkeesdardinal rule to

be followed is to look at the Preamble to the Constitution as the guiding light and the
Directive Principles of State Policy as a book of interpretation. On a harmonious reading of
the Preamble, Part Il and Part IV, it is manifestttthere is a Constitutional promise to the
weaker sections / SEBCs and this solemn duty has to be fulfilled.

41. It was pointed out that the observation€irampakam Dorairajanthat the Directive
Principles are subordinate to the Fundamental Rights isnger good law after the decision
of the Kesavanda Bharatcase and other decisions of this Court. It was pointed out that the
de facto inequalities which exist in the society are to be taken into account and affirmative
action by way of giving prefererdo the socially and economically disadvantaged persons or
inflicting handicaps on those more advantageously placed is to be made in order to bring
about real equality. It is submitted that special provision for advancement of any socially and
educationdy backward citizens may be made by determining the socially and educationally
backward classes on the basis of caste. Arlibld) neutralized the decision i@hampakam
Dorairajan case. It was enacted by the Provisional Parliament which consisted of the very
same Members who constituted the Constituent Assembly. Our Constitution is not caste blind
and the Constitution prohibits discrimination based 'only on caste' and not 'cdste an
something else'.

42. In Unni Krishnan case it was held that Articld9(1)(g) is not attracted for
establishing and running educational institutions. But this decision was odeimuleM.A.
Pai Foundationand it was held that establishing and running an educational institution is an
"occupation" within the meaning of Articl®3(1)(g) In P.A. Inamdar case,it was held that
the private educational institutions, including minority institutions, are free to admit students
of their own choice and the State by regulatory measures cannot control the admission. It was
held that the State cannot impose reservat@ityto unaided institutions. The above ruling
disabled the State to resort to its enabling power under Aft(é) of the Constitution. It
was argued by Shri Parasaran that #wve rulings necessitated the enactment of The
Constitution (NinetyThird Amendment) Act, 2005 by inserting Articl&(5) through which
enabling power was conferred on the Parlimaimend the State Legislatures, so that they
would have the legislative competence to pass a law providing for reservation in educational
institutions which will not be hit by Articl&9(1)(g) But rights of minorities under Articlg0
are not touched by Articl&5(5).

43. InKesavanandd@harati it was held that the fundamental rights may not be abrogated
but they can be abridged. The validity of thé" 2dmendment of the Constitution abridging
the fundamental rights was upheld by the Court. The right under Atig{fE)(f) has been
completely abrogated by the®4JAmendment of the Constitution which is permissible for the
constituent power to abridge the Fundamental Rights especially for reaching the goal of the
Preamble of the Constitution. It is an instance of transforming the principles of Part IV into
Part 1ll whereby it becomes enforceable. All rights conferred in Part Ill of the Constitution are
subject to other provisions in the same Part. Arti&lgt)introduced by the *lAmendment to
the Constitution is a similar instance of abridging of Fundamental Rights of the general
category of citizens to ensure the Fundamental Rights of OBGsand STs. Articl&5(5)is
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a similar provision and is well within the Constituent power of amendment. Atti{l) is
an enabling provision and vests power in the Parliament and the State legislatures.

44. There is vital distinction between the vesting of a power and the exercise of power
and the manner of its exercise. It would only enable the Parlizaneinthe State legislatures
to make special provisions by law for enforcement of any socially and educationally
backward class of citizens or for Scheduled Castes and Scheduled Tribes relating to their
admission to educational institutions including prévaducational institutions.

45. As regards exemption of minority educational institutions in Artl&és) it was
contended that this was done to conform with the Constitutioraidate of additional
protection for minorities under Articlg0. It was argued that Articl&5(5) does nbo override
Article 15(4). They have to be read together as supplementary to each other and1A(6¢le
being an additional provision, there is no conflict between Artiéig4) and Article 15(5).
Article 15(4), 15(5), 29(2), 30(1), and 30(2) all together constitute a Code in relation to
admission to educational institutions. They have to be tyaiously construed in the light of
the Preamble and Part IV of the Constitution. It was also contended that the ¥5({E)does
not interfere with the executive power of the 8tand there is no violation of the proviso to
Article 368

46. The NinetyThird Constitutional Amendment does not specifically or impliedly make
any change in Articldl62 Article 15(5) does not seek to make any change in Artk&@
either directly or indirectly. The field of legislation as to "education” was in Entry 11 of List
Il. By virtue of the 4% Amendment of the Constitution, "education”, which was in Entry 11
in List I, was deleted and inserted astigrits in List Ill. The executive power of the State is
not touched by the present Constitutional Amendment.

47. Article 15(5) does not abrogate the fundamental right enshrined uAdéle
19(1)(g) If at all there is an abridgement of Fundamental Right, it is in a limited area of
admission to educational institutions and such abridgement does not violateadice
structure of the Constitution. In any way, Constitutional Amendments giving effect to
Directive Principles of the State Policy would not offend the basic structure of the
Constitution.

48. The Right to Equality enshrined in our Constitution is netefy a formal right or a
vacuous declaration. Affirmative action though apparently discriminatory is calculated to
produce equality on a broader basis. By eliminating de facto inequalities and placing the
weaker sections of the community on a footing qgfiadity with the stronger and more
powerful sections so that each member of the community whatever is his birth, occupation or
social position may be, enjoys equal opportunity of using to the full, his natural endowments
of physique, of character and ofetligence.

54. It was held irE.V. Chinnaiahv. State of Andhra Pradesi{2005) 1 SCC 394] that
the SCs and STs form a single class. The observatidwagaraj case cannot be construed as
requiring exclusion of creamy layer in SCs and STs. Creamy layerigle was applied for
the identification of backward classes of citizens. And it was specifically helddia
Sawhneycase, that the above discussion was confined to Other Backward Classes and has no
relevance in the case of Scheduled Tribes and StdwdCastes. The observations of the
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Supreme Court itNagaraj case should not be read as conflicting with the decisidndra
Sawhneycase. The observationsiagarajcase as regards SCs and STs are obiter. In regard
to SCs and STs, there can be no ephof creamy layer.

55. Once the President of India has determined the list of Scheduled Castes and
Scheduled Tribes, it is only by a law made by the Parliament that there can be exclusion from
the list of Scheduled Castes or Scheduled Tribes. As faB&s are concerned, the principle
of exclusion of creamy lawyer is applicable only for Artidlé(4). It has no application to
Article 15(4)or 15(5)as education stands on a different footing.

56. Equality of opportunity of education is a must for every citizen and the doctrine of
ficreamy layed is inapplicable and inappropriate in the context of giving opportunity for
education. In the matter of education there cannot be any exclusion on the ground of creamy
layer. Such exclusion would only be counter productive and would retarceteédogment
and progress of the groups and communities and their eventual integration with the rest of the
society.

57. It was further argued that Article5(4) and 15(5) are provisions of power coupled
with duty. It is the constitutional duty to apply these principles in the governance of the
country and in making law for the reason that it is a constitutipremise of social justice
which has to be redeemed.

Un-touchability is abolished and its practice thereof is punishable by the law of the Union.

74. The Constitution never prohibits the practice of caste and casteism. Every activity in
Hindu society, fom cradle to grave is carried on solely on the basis of one's caste. Even after
death, a Hindu is not allowed to be cremated in the crematorium which is maintained for the
exclusive use of the other caste or community. Dalits are not permitted to beibugrates
or cremated in crematoriums where upper caste people bury or cremate their dead. Christians
have their own graveyards. Muslims are not allowed to be buried in the Hindu crematoriums
and viceversa. Thus, caste rules the roost in the life of mdtliand even after his death. In
such circumstances, it is entirely fallacious to advance this argument on the ground that the
Constitution has prohibited the use of caste. It was argued what the Constitution aims at is
achievement of equality between ttestes and not elimination of castes.

75. The learned Senior Couhgmints out that it would be utopian to expect that by
ignoring caste, the castes will perish. And the Counsel contended the Constitution has not
abolished the caste system much lessithpohibited its use. The Counsel pointed out that
the Constitutional Amendment under the impugned Act in favour of backward classes is an
unprecedented leap taking the higher education in the country forward, without depriving a
single seat to the forwdrcastes. And the advanced castes, with a population of less than 20%
would still be able to get 50% of the seats in the name of merit disproportionate to their
known proportion of their population. It is contended that without the advancement of SCs,
STsand OBCs constituting over 80% population and mainly living in rural areas, it will not
be possible to take the nation forward. And the students who are admitted under the reserved
guota have performed much better than the students admitted on the bamstofThe
learned Counsel also placed reliance on the Moily Repoaise studies from four States.
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76. The main challenge in these writ petitions is the constitutional validity of the Act 5 of
2007. This legislation was passed by Parliament consegpentThe Constitution (Ninety
Third Amendment) Act, 2005, by which Salticle (5) was inserted in Articl&5 of the
Constitution. The constitutionality of this amendment has alsa bballenged in the various
writ petitions filed by the petitioners. As the Act itself is based on the Constitution (Ninety
Third Amendment) Act, 2005, the validity of the Act depends on the fact whether the
Constitution (NinetyThird Amendment) At 2005itself is valid or not.

77. T.M.A. Pai Foundation held that a private unaided educational institution has the
fundamental right under Articl&9(1)(g)of the Constitution as the maing of an educational
institution was treated as an "occupation" and further that the State's regulation in such
institutions would not be regarded as a reasonable restriction on that fundamental right to
carry on business under Articl&9(6). This decision necessitated the Nin&tyird
Amendment to the Constitution since as a resull.M.A. Pai Foundationthe State would
not be in a position to control or regulate the admisgigrivate educational institutions. At
the outset, it may have to be stated that no educational institution has come up to challenge
the Constitution (Ninetfhird Amendment) Act, 2005. The challenge about the
constitutionality of the Constitution (Ninefhird Amendment) Act, 2005 has been advanced
by the petitioners, who based their contentions on the equality principles enunciated in
Articles 14, 15and16 of the Constitution.

78. The Constitution (Ninetyhird Amendment) Act, 2005 is challenged on many
grounds. The first ground oftack is that if the Constitution (Ninefiyhird Amendment) Act,
2005 is allowed to stand it would be against the "basic structure" of the Constitution itself and
this Amendment seriously abridges the equality principles guaranteed under Rstite
other provisions of the Constitution. Another contention raised by the petitioners' Counsel is
that the Golden Triangle of Articles4, 19 and21 is not to be altered and the balance and
structure of these constitatial provisions has been ousted by the Constitution (Nifieiygl
Amendment) Act, 2005. Yet another contention urged by Shri K.K. Venugopal, learned
Senior Counsel, is that ArticlE5(4) and 15(5) are mutually exclusive and under Artic€s)
the minority educational institutions are excluded. According to him, this is a clear
contravention of the secular anduality principles. The learned Senior Counsel also pointed
out that minority institutions are not severable from the purview of Artidés) and
therefore, the whole Constitutio(NinetyThird Amendment) Act, 2005 is to be declared
illegal. Another argument advanced by the learned Senior Counsel is that there is
inconsistency between Articlé5(4) and Article 15(5) and by virtue of the Constitution
(Ninety-Third Amendment) Act, 2005, the States are devoid of their wide power under
Article 15(5) to make reservation in minority educational institutions which are getting aid
from the States and thus it is violative of the very essence of equality. He further argued that
the Constitution (Ninetfhird Amendment) At 2005 could control the legislative and
executive power of the State and, therefore, it is not constitutionally valid. The learned
Counsel had further challenged the validity of Act 5 of 2007, with which we will deal
separately.
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1. Whether NinetyThird Amendment of the Constitution is against the "basic structure" of
the Constitution?

79. The Constitution (Ninetyhird Amendment) Act, 2005, by which Clause (5) was
added to Articlel5 of the Constitution, is an enabling provision which states that nothing in
Article 150r in Subclause (g) of Clause (1) of Articli9 shall prevent the State from making
any special provision, by law, for the advancement of any socially and educationally
backward classes of citizens or for the Scheduled Castes or the Scheduled Tribes in so far as
such gecial provisions relate to their admission to the educational institutions including
private educational institutions, whether aided or unaided by the State. Of course, minority
educational institutions referred to in Clause (1) of ArtRleare excluded. Thus, the newly
added Clause (5) of Articlé5 is sought to be applied to educational institutions wdreth
aided or unaided. In other words, this newly added constitutional provision would enable the
State to make any special provision by law for admission in private educational institutions
whether aided or unaided. In all the petitions which have bees ligfore us the main
challenge is against Act 5 of 2007. Act 5 of 2007 has been enacted to provide reservation of
seats for Scheduled Castes, Scheduled Tribes and SEBCs of citizens in Central Educational
Institutions. TheiCentral Educational Institutigrhas been defined under Section 2(d) of the
Act. They are institutions established or incorporated by or under the Central Act or set up by
an Act of Parliament or deemed Universities maintained by or receiving aid from the Central
Government or institutia maintained by or receiving aid from the Central Government or
educational institutions set up by the Central Government under the Societies Registration
Act, 1860. Act 5 of 2007 is not intended to provide reservation in "private unaided"
educational ingtutions. None of the private unaided educational institutions have filed
petitions before us challenging the Nindtlgird Constitutional Amendment. Though the
learned Counsel appearing for the petitioners have challenged the-WNimetyConstitutional
Amendment on various grounds, they weiga-vis the challenge to Act 5 of 2007. The
counter to the challenge by the learned Solicitor General as well as by Shri K. Parasaran,
learned Senior Counsel was also in that context. We do not want to enter g fisdin
whether the Ninetfhird Constitutional Amendment is violative of the "basic structure" of
the Constitution so far as it relates fiprivate unaided educational institutions. In the
absence of challenge by private unaided educational instituttowsuld not be proper to
pronounce upon the constitutional validity of that part of the Constitutional Amendment. As
the main challenge in these various petitions was only regarding the provisions of Act 5 of
2007, which related to state maintained imstns, the challenge to the NineFhird
Constitutional Amendment so far as it relates to private unaided educational institutions, does
not strictly arise in these proceedings. In the absence of challenge by private unaided
institutions, it may not be rpper for this Court to decide whether the NiR€&hjrd
Constitutional Amendment is violative of the "basic structure” of the Constitution so far as it
relates to private unaided educational institutions merely because we are considering its
validity in the context of Act 5 of 2007. We feel that such questions could be decided as the
main questions that are involved in these petitions are specific regarding Act 5 of 2007, we
leave open the question as to whether the Nifbiygd Amendment to the Constituticby
which Subclause (5) was inserted is violative of the basic structure doctrine or not so far as it
relates to "private unaided” educational institutions to be decided in other appropriate cases.
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We deal only with the question of whether the NirEhyrd Constitutional Amendment is
constitutionally valid so far as it relates to the state maintained institutions and aided
educational institutions.

80. Several contentions have been advanced by the petitioners' Counsel challenging the
constitutional validiy of the Constitution (Ninetyrhird Amendment) Act, 2005. The main
argument was on the ground that this amendment is against the "basic structure" of the
Constitution. In order to appreciate the contention of the petitioners' Counsel, it is necessary
to understand thébasic structur@theory that has been propounded in the celebrated case of
Kesavananda BharatiThis case was a decision of 13 Judge Bench of this Court. Though the
Judges were not unanimous about whatfitresic structur@of the Constitutin be, however,

Shelat J. (at page 280) in his judgment had indicated the following basic features of the
Constitution:

The basic structure of the Constitution is not a vague concept and the
apprehensions expressed on behalf of the respondents that thedtbigizen nor the
Parliament would be able to understand it are unfounded. If the historical
background, the Preamble, the entire scheme of the Constitution, the relevant
provisions thereof including Articldé8are kept in mind there can be no difficulty in
discerning that the following can be regarded as the basic elements of the
constitutional structure. (These cannot be catalogued but can only be illustrated):

1. The supremacyf the Constitution.

2. Republican and Democratic form of Government and sovereignty of the
country.

3. Secular and federal character of the Constitution.

4. Demarcation of power between the legislature, the executive and the judiciary.

5. The dignity ofthe individual secured by the various freedoms and basic rights
in Part Ill and the mandate to build a welfare State contained in Part IV.

6. The unity and the integrity of the nation.

81. Sikri, CJ (at page 16K56) held that:

The true position is that ew provision of the Constitution can be amended
provided in the result the basic foundation and structure of the constitution remains

the same. The basic structure may be said to consist of the following features:

(1) Supremacy of the Constitution.

(2) Republication and Democratic form of Government.

(3) Secular character of the Constitution.

(4) Separation of powers between the Legislature, the executive and the
judiciary.

(5) Federal character of the Constitution.

82. The power of Parliament to ameth@ Constitution also was dealt with in detail and
majority of the Judges held that the fundamental rights can be amended, altered or abridged.
The majority decision ilKesavananda Bharatcase overruled the decision@olak Nathv.

State of Punjab Kesavananda Bharatiindicates the extent to which amendment of the
Constitution could be carried out and lays down that the legality of an amendment is no more
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open to attack than the Constitution itself. It was held that the validity of an ordinary law can
be questioned and when it is questioned it must be justified by reference to a higher law. In
the case of the Constitution the validity is inherent and lies within itself. The Constitution
generates its own validity. The validity of the Constitution liestha social fact of its
acceptance by the community. There is a clear demarcation between an ordinary law made in
exercise of the legislative power and the constituent law made in exercise of constitutional
power. Therefore, the power to amend the Conatituis different from the power to amend
ordinary law. The distinction between the legislative power and the constitutional power is
vital in a rigid or controlled Constitution because it is that distinction which brings in the
doctrine that a law ultra res the Constitution is void. When the Parliament is engaged in the
amending process it is not legislating, it is exercising a particular power bestowed siyion it
generisby the amending clause in the Constitution. Sikri, CJ, held that the expression
fiamendment of this Constitutiendoes not enable Parliament to abrogate or take away
fundamental rights or to completely change the fundamental features of the Constitution so as
to destroy its identity. Within these limits Parliament can amend eaigle. Shelat &

Grover JJ.4t p 291) concluded that:

Though the power to amend cannot be narrowly construed and extends to all the
Articles it is not unlimited so as to include the power to abrogate or change the
identity of the Constitution or its basic featar

83. Hegde & Mukherjee, JJinally concluded (at p 355) that:

The power to amend the Constitution under Arti8&S as it stood before its
amendment empowered the Parliamenfdipwing the form and manner laid down
in that Article, to amend each and every Article and each and every Part of the
Constitution.... Though the power to amend the Constitution under ABG8ds a
very wide power, it does not yet include the power to destroy or emasculate the basic
elements or the fundamental features of the Constitution.

84. Ray J. (as he then was) (at p 461) held that:

The Constitution is the supreme law.ifth an amendment of the Constitution is
an exercise of the constituent power. The majority vieatak Nathcase is with
respect wrong. Fourth, there are no express limitations to the power of amendment.
Fifth, there are no implied and inherent limitais on the power of amendment.
Neither the Preamble nor Articl&3(2) is at all a limitation on the power of
amendment. Sixth, the power to amend is wide and unlimited. The powaretad
means the power to add, alter or repeal any provision of the Constitution. There can
be or is no distinction between essential andssential features of the Constitution
to raise any impediment to amendment of alleged essential features.

85. Pal&ar, J. (at p. 632) concluded that:

The power and the procedure for the amendment of the Constitution were
contained in the unamended ArticB88 An Amendment of the Constitutiom i
accordance with the procedure prescribed in that Article is not a 'law' within the
meaning of Articlel3. An amendment of the Constitution abridging or taking away a
fundamentalight conferred by Part Il of the Constitution is not void as contravening
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the provisions of Articlel3(2) There were no implied or inherent limitations on the
amending power undethe unamended Article868 in its operation over the
fundamental rights. There can be none after its amendment.

86. Khanna, J. (at p. 758, 759) concluded that:

The power to amendmennder Article368 does not include power to abrogate
the Constitution nor does it include the power to alter the basic structure or
framework of the Constitution. Subject to thetemtion of the basic structure or
framework of the Constitution, the power of amendment is plenary and includes
within itself the power to amend the various articles of the Constitution, including
those relating to fundamental rights as well as thosehumiay be said to relate to
essential features. No part of a fundamental right can claim immunity from
amendatory process by being described as the essence or core of that right. The
power of amendment would also include within itself the power to add caltepeal
the various articles.

87. Mathew, J. (at p. 857) held that:

The only limitation is that the Constitution cannot be repealed or abrogated in the
exercise of the power of amendment without substituting a mechanism by which the
State is constitute and organized. That limitation flows from the language of the
article itself.

88. Beg, J. (at p. 886) held that:

The majority view inGolak Nath case, holding that Articld3 operted as a
limitation upon the powers of Constitutional amendment found in Ar86& was
erroneous.

He upheld the 22Amendment and the 25Amendment Act including addition ofréicle
31C

89. Dwivedi, J finally concluded that:

The word "amendment” in Articl868is broad enough tauthorize the varying
or abridging each and every provision of the Constitution, including Part Ill. There
are no inherent and implied limitations of the amendment power in ABB&le

90. Finally, Chandrachud, J. (at p. 1000) held that:

The power of amendment of the Constitution conferred by the then A368e
was wide and unfettered. It reached every gadt provision of the Constitution.

91. A survey of the conclusions reached by the learned Jud¢fes@vananda Bharati
case clearly shows that the power of amendment was very wide and even the fundamental
rights could be amended or altered. It is alspdrtant to note that the decisionRE : The
Berubari Union and Exchange of Enclaves, Reference under Articld3(1) of the
Constitution of India[AIR 1960 SC 845]to the effect that preamble to the Constitution was
not part of the Constitution was disapproveKesavananda Bharatcase and it was held
that it is a part of the Qwtitution and the Preamble to the Constitution is of extreme
importance and the Constitution should be read and interpreted in the light of the grand and
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noble visions envisaged in the Preamble. A close analysis of the decisidasavananda
Bharati ca® shows that all the provisions of the Constitution, including the fundamental
rights, could be amended or altered and the only limitation placed is that the basic structure of
the Constitution shall not be altered. The judgmenKésavananda Bharaticaseclearly
indicates what is the basic structure of the Constitution. It is not any single idea or principle
like equality or any other constitutional principles that are subject to variation, but the
principles of equality cannot be completely taken awaysdo leave the citizens in this
country in a state of lawlessness. But the facets of the principle of equality could always be
altered especially to carry out the Directive Principles of the State Policy envisaged in Part IV
of the Constitution. The Cotition (Ninety-Third Amendment) Act, 2005 is to be examined

in the light of the above position.

92. The basic structure of the Constitution is to be taken as a larger principle on which the
Constitution itself is framed and some of the illustrations rgige to what constitutes the
basic structure of the Constitution would show that they are not confined to the alteration or
modification of any of the Fundamental Rights alone or any of the provisions of the
Constitution. Of course, if any of the basichtig enshrined in the Constitution are completely
taken out, it may be argued that it amounts to alteration of the Basic Structure of the
Constitution. For example, the federal character of the Constitution is considered to be the
basic structure of the Cstitution. There are large number of provisions in the Constitution
dealing with the federal character of the Constitution. If any one of the provisions is altered or
modified, that does not amount to the alteration of the basic structure of the Camstituti
Various fundamental rights are given in the Constitution dealing with various aspects of
human life. The Constitution itself sets out principles for an expanding future and is obligated
to endure for future ages to come and consequently it has t@pddo the various changes
that may take place in human affairs.

93. For determining whether a particular feature of the Constitution is part of the basic
structure or not, it has to be examined in each individual case keeping in mind the scheme of
the nstitution, its objects and purpose and the integrity of the Constitution as a fundamental
instrument for the country's governance. It may be noticed that it is not open to challenge the
ordinary legislations on the basis of the basic structure princgtége legislation can be
challenged on the question whether it is violative of the provisions of the Constitution. But as
regards constitutional amendments, if any challenge is made on the basis of basic structure, it
has to be examined based on the bfesitures of the Constitution. It may be noticed that the
majority in Kesavananda Bharatcase did not hold that all facets of Artidd or any of the
fundamental rights would forrpart of the basic structure of the Constitution. The majority
upheld the validity of the first part of Articl80(1)(c) which would show that the
constitutional amendment which &skaway or abridges the right to challenge the validity of
an arbitrary law or violating a fundamental right under that Article would not destroy or
damage the basic structure. Equality is a mugtoured concept incapable of a single
definition as is als the fundamental right under Articl®(1)(g) The principle of equality is a
delicate, vulnerable and supremely precious concept for our society. It is true that it has
embraced aritical and essential component of constitutional identity. The larger principles of
equality as stated in Articlé4, 15 and 16 may be understood as an element of fibasic
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structur® of the Constitution and may not be subject to amendment, although, these
provisions, intended to ofigure these rights in a particular way, may be changed within the
constraints of the broader principle. The variability of changing conditions may necessitate
the modifications in the structure and design of these rights, but the transient characters of
formal arrangements must reflect the larger purpose and principles that are the continuous and
unalterable thread of constitutional identity. It is not the introduction of significant and far
reaching change that is objectionable, rather it is the coofethtis change in so far as it
implicates the question of constitutional identity.

95. If any Constitutional amendment is made which moderately abridges or alters the
equality principle or the principles under Artid®(1)(g) it cannot be said that it violates the
basic structure of the Constitution. If such a principle is accepted, our Constitution would not
be able to adapt itself to the changing conditions of a dynamic hurogtysd herefore, the
plea raised by the Petitioners' that the present Constitutional Nithety Amendment Act,

2005 alters the basic structure of the constitution is of no force. Moreover, the interpretation
of the Constitution shall not be in a narrgedantic way. The observations made by the
Constitution Bench itNagarajcase at page 240 are relevant:

Constitution is not an ephermal legal document embodying a set of legal rules for
the passing hour. It sets out principles for an expanding futuresamtended to
endure for ages to come and consequently to be adapted to the various crisis of
human affairs. Therefore, a purposive rather than a strict literal approach to the
interpretation should be adopted. A Constitutional provision must be consttigd
a narrow and constricted sense but in a wide and liberal manner so as to anticipate
and take account of changing conditions and purposes so that constitutional provision
does not get fossilized but remains flexible enough to meet the newly emerging
problems and challenges.

96. It has been held in many decisions that when a constitutional provision is interpreted,
the cardinal rule is to look to the Preamble to the Constitution as the guiding star and the
Directive Principles of State Policy as theod& of Interpretation’. The Preamble embodies
the hopes and aspirations of the people and Directive Principles set out the proximate grounds
in the governance of this country.

97. Therefore, we hold that the Nin€fhird Amendment to the Constitution doest
violate thefibasic structurg of the Constitution so far as it relates to aided educational
institutions. Question whether reservation could be made for SCs, STs or SEBCs in private
unaided educational institutions on the basis of the Nilbigd Corstitutional Amendment;
or whether reservation could be given in such institutions; or whether any such legislation
would be violative of Article19(1)(g) or Article 14 of the Constitution; or whether the
Ninety-Third Constitutional Amendment which enables the State Legislatures or Parliament
to make such legislationare all questions to be decided in a propeonstituted lis between
the affected parties and others who support such legislation.
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2. Whether Articlesl5(4)and 15(5) are mutually contradictory, hence Articl&5(5)is to be
held ultra vires?

98. The next contention raised by the petitioner's Counsel is that Afi¢i¢and 15(5)
are mutually exclusive and contradictory. The Counsel for the petitioner, particularly the
petitiorer in Writ Petition (C) No. 598 of 2006, submitted that Artits4)was a provision
and a source of legislative power for the purpose of making reservation for Scheduled Castes
(SCs) and Scheduled Tribes (STs) as well as for Socially and Educationally Backward
Classes (SEBCs) of citizens in aided minority educational institutions. And At6¢g was
inseted after the decision of this Court @hampakam Dorairajanand Article 15(5)
provides for reservation of seats for SCs, STs and SEBCs in aided or unaided educational
institutionsbut expressly excludes all such reservation being made in minority educational
institutions covered by Articl&0(1) of the Constitution. This, according to the Petitioner's
learnedCounsel, will lead to a situation where the State would not be in a position to give
reservation to SCs, STs and SEBCs even in aided minority institutions which have got
protection under Articlé80(1) of the Constitution. It is argued that in view of the express
provision contained in Articld5(5), the State would no more be able to give the reservation
andthis according to the petitioner's Counsel would result in annulling the endeavour of the
founding fathers and the various provisions for neutralizing the exclusion of SCs & STs from
the mainstream of society and development for centuries.

99. It is arguedby petitioners' learned Counsel that Articl®(4) and 15(5) both
commence with an exclusionary clauselegding the operation of the rest of the Artidls,
and hence would result in a conflict to the extent of inconsistency. According to the
petitioners', Articlel5(5)is a special provision relating to educational institutions and being a
later amendment, it would prevail over Artid&(4), thus in substance and effect resulting in
an amendment of Articl&5(4) of the Constitution. According to the petitioner's Counsel,
finothing in this Articlé in Article 15(5)would include Articlel5(4)also and in view of this
inconsistent provision, Articl&é5(5)has to be held to be inconsistent with 15(4) and thus non
operative.

100. Both Article15(4) and 15(5) are enabling provisions. Articl&5(4) was introduced
when thefiCommunal G.Q in the State of Madras was struck down bis t€ourt in
Champakam Dorairajancase. InUnni Krishnan, this Court held that Articl&9(1)(g)is not
attracted for establishing and running educational institutions. HoweveF,MmA. Pai
Foundation case, it was held that the right to establish and running educational institutions is
an occupation within the meaning of Articl®(1)(g) The scope of the deston in T.M.A.

Pai Foundation case was later explained IhA. Inamdar case. It was held that as regards
unaided institutions, the State has no control and such institutions are free to admit students of
their own choice. The said decision necessitatecetfatment of the Constitution Ninety

Third Amendment Act, 2005. Thus, both Artidd®&(4) and 15(5) operae in different areas.

The finothing in this Articl® [mentioned at the beginning of Articlis(5) would only mean

that the nothing in this Article which prohibit the State on greuwtlich are mentioned in
Article 15(1) alone be given importance. Articl&5(5) does not excludel5(4) of the
Constitution. It is a well settled principle of constitutional interpretation that while
interpreting the provisions of Constitution, effect shall be given to all the provisiothe


javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16931','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16931','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16916','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16916','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');
javascript:fnOpenGlobalPopUp('/ba/disp.asp','16911','1');

156

Constitution and no provision shall be interpreted in a manner as to make any other provision
in the Constitution inoperative or otiose. If the intention of the Parliament was to exclude
Article 15(4), they could have very well deleted Articl®&(4) of the Constitution. Minority
institutions are also entitled to the exercise of fundamental rights Antitde 19(1)(g)of the
Constitution, whether they be aided or unaided. But in the case of A3 the minority
educational institutions, whether aided or unaided, are excluded from the purview of Article
15(5) of the Constitution. Both, being enabling provisions, would opénatheir own field

and the validity of any legislation made on the basis of Artiflgt) and 15(5) have b be
examined on the basis of provisions contained in such legislation or the special provision that
may be made under Articlé5(4) and 15(5) It may also be noticed that no educational
institutions or any aggrieved party have come before us challenging the constitutional
amendment on these grounds. The challenge is made by petitioners objecting to the
resenations made under Act 5 of 2007. Therefore, the plea that Alikgl¢) and 15(5) are
mutually contradicty and, therefore, Articled5(5) is not constitutionally valid cannot be
accepted. As has been heldNMl. Thomas case andndra Sawhneycase, Articlel5(4)and

16(4) are not exceptions to Articld5(1) and Article 16(1) but independent enabling
provision. Article 15(5) also to be taken as an enabling provision &oryc out certain
constitutional mandate and thus it is constitutionally valid and the contentions raised on these
grounds are rejected.

3. Whether exclusion of minority educational institutions from Articles(5) is violative of
Article 14 of Constitution?

101. Another contention raised by the petitidee€Counsel is that the exclusion of
minority institutiors under Articlel5(5)itself is violative of Articlel4 of the Constitution. It
was contended that the éxsion by itself is not severable from the rest of the provision. This
plea also is not tenable because the minority institutions have been given a separate treatment
in view of Article 30 of Constitution. Such classification has been held to be in accordance
with the provisions of the Constitution. The exemption of minority educational institutions
has been allowed to conform Articl®(5)with the mandate of Articl80 of the Constitution.
Moreover, both Articlel5(4) and 15(5) are operative and the plea of regverability is not
applicable.

102. Learned Senior Counsel Dr. Rajeev Dhavan and learned Counsel Shri Sushil Kumar
Jain appearinfpr the petitioners contended that the Nin€hjrd Constitutional Amendment
would violate the equality principles enshrined in Article 19 and 21 and thereby the
fiGolden Trianglé of these three Articles could be seriously violated. The learned Counsel
also contended that exclusicof minorities from the operation of Articl&é5(5) is also
violative of Article 14 of the Constitution. W do not find much force in this contention. It
has been held that Article5(4) and Article 16(4) are notexceptions to Articlel5(1) and
Article 16(1)respectively. It may also be noted that if at all thesmigviolation of Articlel4
or any other equality principle, the affected educational institution should have approached
this Court to vindicate their rights. No such petition haerb filed before this Court.
Therefore, we hold that the exclusion of minority educational institutions from Attfgke)
is not violative of Articlel4 of the Constitution as the minority educational institutions, by
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themselves, are a separate class and their rights are protected by other constitutional
provisions.

4. Whether the Constitutional Amendmentlfowed the procedure prescribed under Article
3680f the Constitution?

103. Another contention raised by the petitioner's Counsel is that the Nimety
Constitutional Amendments invalid as it violates the proviso to Articl868 of the
Constitution. According to the petitioner's Counsel, the procedure prescribed under the
proviso to Article 368 was not followed in the case of the Nindtgird Amendment.
According to the petitioner's Counsel, Articl®(5) of the Constitution interferes with the
executive power of the States as it impliedly takes away the power of the State Government
under Article162of the Constitution.

104. This coregntion of the petitioner's Counsel has no force. The powers of the
Parliament and the State legislatures to legislate are provided for under 24685 of the
Constitution. Under the proviso to Articl&62 any matter with respect to which the
legislature of the State and the Parliament have ptavmake laws, the executive power of
the State shall be subject to and limited by the executive power expressly conferred by the
Constitution or by any law made by Parliament upon the Union authorities thereof. The
Ninety-Third Constitutional Amendmentogs not expressly or impliedly take away any such
power conferred by Article 162. It may also be noticed that by virtue of tHeA#&ndment
to the Constitution, "education” which was previously in Entry No. 11 in List Il was deleted
and inserted in Listll as Entry No. 25 as the field of legislation in List Ill. ArticB5 will
operate and by reasons of proviso to Artité2, the executive power of the State be subject
to, limited by, the executive power expressly conferred by the Constitution or by any law
made by Parliament upon the Union authorities thereof. Subject to restrictions imposed under
the Corstitution, it has been in existence. Such power of the State is not limited or curtailed
by the NinetyThird Constitutional Amendment as it does not interfere with the power of the
State under Articld62 The NinetyThird Constitutional Amendment does not fall within the
scope of proviso to Articl868 Therefore, the plea raised by the petitioner's Couhatthe
Ninety-Third Constitutional Amendment did not follow the prescribed procedure of Article
368is not correct and the plea is only to be rejected.

5. Whether the Act 5 of 200i8 constitutionally invalid in view of definition ofiBackward
Clas® and whether the identification of suchiBackward Clasé based onficast® is
constitutionally valid?

105. The next important plea raised by the petitioner's Counsel is regardingditg ol
the Act 5 of 2007. The several contentions have been raised regarding the validity of the Act 5
of 2007. The first contention which was raised by the petitioner's Counsel that this Act is ex
facie unconstitutional and is a suspect legislation énthtive of the Article14, 15 and
19(1)(g) of the Constitution. The main attack against the Act was that the socially and
educationally backward classes of citizens were not properly identified and the delegation of
power to identify the socially and educationally backward classeginéns to the Central
Government itself is illegal and the delegation of such powers by itself without laying down
any guidelines is arbitrarily illegal. Elaborate arguments were made by the petitioner's
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Counsel and the first and foremost contention thiasficast® is the sole basis on which the
socially and educationally backward classes of citizens were determined. And this, according
to the petitioner's Counsel, is illegal. Reference was made to a series of decisions of this Court
on this issue.

106. There is a long jurisprudential history as to whether caste can play any role in
determining the socially and educationally backward classes of citizehsdrbn Sawhney
case, which is a Nine Judge Bench decision, it was held thatdkt® could be a bginning
point and a determinative factor in identifying the socially and educationally backward classes
of citizens. But nevertheless, a brief survey of various decisions on this question would give a
history of the jurisprudential development on thisjeab

107. Reference to the earlier decisions is necessary because serious doubt has been raised
as to whetheficast® could be the basis for recognizing backwardness. Some of the earlier
decisions have stated that caste should not be a basis for réugpdrazkwardness and
gradually there was a shift in the views and finallylndra Sawhneycase, it was held that
caste could be the starting point for determining the socially and educationally backward
classes of citizen.

108. InChampakam Dorairajan this Court struck down the classification made in the
Communal G.O. of the then State of Madras. The G.O. was founded on the basis of religion
and castes and was struck down on the ground that it is opposed to the Constitution and is in
violation of the fumlamental rights guaranteed to the citizens. The court held that At@cle
cannot override the provisions of ArticB9(2) because of the Directive Principles of State
Policy which were then taken subsidiary to fundamental rights. This decision led to the first
constitutional amendment by which Artid&(4)was added to the Constitution.

109. The next important caseNkR. Balaji v. State of Mysoreln this case, the State of
Mysore issued an order that all the communities except the Brahmin community would fall
within the definitionof socially and educationally backward class and Scheduled Castes and
Scheduled Tribes and 75% of the seats in educational institutions were reserved for them. It
was observed that though caste in relation to Hindus may be a relevant factor to consider
while determining social backwardness of groups or classes of citizens, it cannot be made the
sole or dominant test. It was held that the classes of citizens who are deplorably poor
automatically become socially backward. Moreover, the occupation of cidrehthe place
of their habitation also result in social backwardness. The problem of determining who are
socially backward classes is undoubtedly very complex, but the classification of socially
backward citizens on the basis of their caste alone is motiggble under Articlel5(4)

Learned Senior Counsel Shri Harish Salve drew our attention to the various passages in the
judgment. Gajendragadkar, J. speaking for the majoritiyeoftidges, said:

The Problem of determining who are socially backward classes is undoubtedly
very complex. Sociological, social and economic considerations come into play in
solving the problem and evolving proper criteria for determining which classes are
socially backward is obviously a very difficult task; it will need an elaborate
investigation and collection of data and examining the said data in a rational and
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scientific way. That is the function of the State which purports to act under Article
15(4).

110. The court drew a clear distinction between 'caste' and ‘class' and tried to
make an attempt to find a new basis for ascertaining social and educational
backwardness in placé caste and in this decision a majority of Judges held that in a
broad way, a special provision of reservation should be less than 50%; how much less
than 50% would depend upon the relevant and prevailing circumstances in each case.

111. InR. Chitralekhacase, the Government of Mysore, by an order defining backward
classes directed that 30% of the seats in professional and technical colleges and institutions
shall be reserved for them and 18% to the SCs and STs. It was laid down that classification of
sodally and educationally backward classes should be made on the basis of economic
condition and occupation. Suba Rao, J. (as he then was), speaking for the majority, held that a
classification of backward classes based on economic conditions and occupatirizad in
law and does not offend Articlé5(4) The caste of a group of citizens may be a relevant
circumstance in ascertaining their social backwardness and though itlé&vantdactor to
determine social backwardness of a class, it cannot be the sole or dominant test in that behalf.
If, in a given situation, caste is excluded in ascertaining a class within the meaning of Article
15(4) it does not vitiate the classification if it satisfies other tests. The Court observed that
various provisions of the Constitution which recognized the factual existence of
backwardness in the country and which malstnaere attempt to promote the welfare of the
weaker sections thereof should be construed to effectuate that policy and not to give
weightage to progressive sections of the society under the false colour of caste to which they
happen to belong. The Coureld that under no circumstance a 'class' can be equated to a
‘caste’ though the caste of an individual or group of individuals may be a relevant factor in
putting him in a particular class.

112.P. Rajendranv. State of Madrag(1971) 1 SCC 38js another Constitution Bench
decision wherein the order of the State Government providing reservation of seats for various
categories of candidates namely Schedullribes, Scheduled Castes and SEBCs was
challenged on various grounds. The main challenge was that the reservation was based
entirely on consideration of caste and therefore it violates Ai&ldustice Wanchoo, held
that:

Now if the reservation in question had been based only on caste and had not
taken into account the social and educational backwardness of the castes in question,
it would be violative of Articlel5(1). But it must not be forgotten that a caste is also
a class of citizens and if the caste as a whole is socially and educationally backward
reservation can be made in favour of such a castin@ ground that it is a socially
and educationally backward class of citizens within the meaning of Aftki{é)
Reference in this connection may be made to the observatithis @ourt in M.R.

Balaji v. State of Mysore to the effect that it was not irrelevant to consider the caste
of a class of citizens in determining their social and educational backwardness. It was
further observed that though the caste of a class of dtipesy be relevant its
importance should not be exaggerated; and if classification of backward classes of
citizens was based solely on the caste of the citizen, it might be open to objection.
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113. It may be noticed that the list prepared by the State shoar&ain castes, and
members of those castes according to the State were really classes of socially and
educationally backward citizens. It was observed in that case that the petitioners therein did
not make any attempt to show that any caste mentioneleidist of educationally and
socially backward classes of citizens was not educationally and socially backward and the list
based on caste was upheld by the Constitution Bench and held to be not violative of Article
15(2)

114. InTriloki Nath Tiku v. State of J & K (I)[AIR 1969 SC 1] 50% of the gazetted
posts were to be filledpuby promotion in favour of the Muslims of Jammu & Kashmir. The
Court held that inadequate representation in State services would not be decisive for
determining the backwardness of a section. The Court accordingly gave directions for
collecting further mterial relevant to the subject. And in a subsequent deciJiokoki
Nath(ll), the court observed that the expression "backward class" is not used as synonymous
with fibackward caste

115. InA. Peerikarupparv. State of Tamil Naduhis Court made referer to the earlier
decisions especially iN.R. Balaji case andR. Chitralekhacase Hegde, J., at paragraph 29,
observed:

There is no gainsaying the fact that there are numerous castes in this country
which are socially and educationally backward. To igribedr existence is to ignore
the facts of life. Hence we are unable to uphold the contention that the impugned
reservation is not in accordance with Artidlg(4) But all the saméhe Government
should not proceed on the basis that once a class is considered as a backward class it
should continue to be backward class for all times. Such an approach would defeat
the very purpose of the reservation because once a class reachesd ptagress
which some modern writers call as take off stage then competition is necessary for
their future progress. The Government should always keep under review the question
of reservation of seats and only the classes which are really socially and
educationally backward should be allowed to have the benefit of reservation.

116. The learned Counsel for the petitioners also made referenStatt of Uttar
Pradeshv. Pradip Tandon[(1975) 1 SCC 267wherein Chief Justice Ray observed at
paragraph 14:

Socially and educationally backward classes of citizens in Aig{é)couldnot
be equated with castes.MhR. Balaji v. State of MysorandState of A.Pv. Sagar
this Court held that classification of backwardness on the basis of castes would
violate both Articlesl5(1)and15(4).

117. Another important decision is that®fate of Keralav. N.M. Thomas wherein the
constitutional validity of Rule 1-3A of the Kerala State & Subairthte Services Rules was
under challenge. The Rule gave exemption of 2 years to members belonging to Scheduled
Castes and Scheduled Tribes in services, from passing the departmental test. The High Court
of Kerala struck down the Rule and in an appeal kyState the question of reservation was
elaborately considered. Mathew, J. in his concurring judgment, held that in order to give
equality of opportunity for employment to the members of Scheduled Castes and Scheduled
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Tribes, it is necessary to take nofetleeir social, educational and economic backwardness.
Not only is the Directive Principle embodied in Articlé binding on the lawmakers as
ordinarily understood, but it shouldjeally inform and illuminate the approach of the court
when it makes a decision, as the court is alBBtate® within the meaning of Articled.2 and

makes law even though intersdity. Existence of equality depends not merely on the absence
of disabilities but on the presence of disabilities. To achieve it, differential treatment of
persons who are unequal is permissible. This is what is styled as compensatory discrimination
or affirmative action.

118. InK.C. Vasanth Kumarv. State of Karnatakahe question of identifying socially
and educationally backward class came up for consideration. Desai, J., elaborately considered
this question in paragraph 20 and observed:

By its existewe over thousands of years, more or less it was assumed that caste
should be the criterion for determining social and educational backwardness. In other
words, it was said, look at the caste, its traditional functions, its position in relation to
upper cakes by the standard of purity and pollution, pure and not so pure occupation,
once these questions are satisfactorily answered without anything more, those who
belong to that caste must be labeled socially and educationally backward. This over
simplified approach ignored a very realistic situation existing in each caste that in
every such caste whose members claim to be socially and educationally backward,
had an economically wefilaced segments.

119. Chinnappa Reddy, J., also dealt with the questioonrelay and observed:

However we look at the question dfackwardness whether from the angle of
class, status or power, we find the economic factor at the bottom of it all and we find
poverty, the culpricause and the dominant characteristic. Povéhiy, economic
factor brands all backwardness just as the erect posture brands the homosapiens and
distinguishes him from all other animals, in the eyes of the beholder from Mars. But,
whether his racial stock is Caucasian, Mongoloid, Negroid, etc., funbhestigation
will have to be made. So too the further question of social and educational
backwardness requires further scrutiny. In India, the matter is further aggravated,
complicated and pitilessly tyrannized by the ubiquitous caste system, a unique and
devastating system of gradation and degradation which has divided the entire Indian
and particularly Hindu society horizontally into such distinct layers as to be
destructive of mobility, a system which has penetrated and corrupted the mind and
soul of ewery Indian citizen. It is a notorious fact that there is an upper crust of rural
society consisting of the superior castes, generally the priestly, the landlord and the
merchant castes, there is a bottom strata consisting of thea%tes' of Indian Rukra
Society, namely the Scheduled Castes, and, in between the highest and the lowest,
there are large segments of population who because of the low gradation of the caste
to which they belong in the rural society hierarchy, because of the humble occupation
which they pursue, because of their poverty and ignorance are also condemned to
backwardness, social and educational, backwardness which prevents them from
competing on equal terms to catch up with the upper crust.
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120. Reference was also made to otheisitats, namelyState of Andhra Pradesh. P.
Sagar[AIR 1968 SC 1379] and. Devadasarv. The Union of India [AIR 1964 SC 179]
The earlier decisions ¢& the view that caste shall not be a basis for determining the socially
and educationally backward class of citizens. But from the later decisions, we find a slight
shift in the approach of the court. If the classification of SEBCs is done exclusivéthe on
basis of caste, it would fly in the face of Articl®(1) of the Constitution as it expressly
prohibits any discrimination on the grounds of religion, race, caste, sex, placthair any
of them. After a careful examination of the various previous decisions of this Colndy#n
Sawhney while examining the validity of the 'Backward Class List' prepared by the Mandal
Commisson, Jeevan Reddy. J., speaking for the majoeily,as under:

705. During the years 1968 to 1971, this Court had to consider the validity of
identification of backward classes made by Madras and Andhra Pradesh Governments. P.
Rajendran v. State of Madras 3 13 related to specification of socially armdtiedally
backward classes with reference to castes. The question was whether such an identification
infringes Article 15. Wanchoo, CJ, speaking for the Constitution Bench deah the
contention in the following words:

The contention is that the list of socially and educationally backward classes for
whom reservation is made under Rule 5 is nothing but a list of certain castes.
Therefore, reservation in favour of certain caftased only on caste considerations
violates Article 15(1), which prohibits discrimination on the ground of caste only.
Now if the reservation in question had been based only om east had not taken
into account the social and educational backwardness of the caste in question, it
would be violative of Articlel5(1). But it must not be forgotten that a caistalso a
class of citizens and if the caste as a whole is socially and educationally backward
reservation can be made in favour of such a caste on the ground that is a socially and
educationally backward class of citizens within the meaning of Artis(d)... It is
true that in the present cases the list of socially and educationally backward classes
has been specified by caste. But that does not necessarily mean that caste was th
sole consideration and that persons belonging to these castes are also not a class of
socially and educationally backward citizens....As it was found that members of these
castes as a whole were educationally and socially backward, the list which had bee
coming on from as far back as 1906 was finally adopted for purposes of Article
15(4)...

In view however of the explanation given by the State of Madras, which has not
been contreerted by any rejoinder, it must be accepted that though the list shows
certain castes, the members of those castes are really classes of educationally and
socially backward citizens. No attempt was made on behalf of the
petitioners/appellant to show thany caste mentioned in this list was not
educationally and socially backward. In this state of the pleadings, we must come to
the conclusion that though the list is prepared eafge, the castes included therein
are as a whole educationally and socidckward and therefore the list is not
violative of Article 15. The challenge to Rule 5 must therefore fail.
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121. In that decision it was further held thiBackward Classin Article 16(4) cannot be
read agiBackward Caste And under Article340 of the Constitution, the President miay
order appoint a Commission consisting of such persons as he thinks fit to investigate the
conditions of socially and educationally backward classes of citizens within the territory of
India and the difficulties under which they labour and to make re@ndations as to the
steps that should be taken by the Union or any State to remove the difficulties and to improve
their condition. The object of this provision is to empower the President to appoint a
Commission to ascertain the difficulties and problefsocially and educationally backward
classes of citizens. And ilmdra Sawhneycase, the majority held that the ideal and wise
method would be to mark out various occupations which on the lower level in many cases
amongst Hindus would be their caste litsend find out their social acceptability and
educational standard, weigh them in the balance of economic conditions and, the result would
be backward class of citizens needing a genuine protective umbrella. And after having
adopted occupation as the stag point, the next point should be to ascertain their social
acceptability. A person carrying on scavenging becomes an untouchable whereas others who
were as law in the social strata as untouchables became depressed. The Court has cautioned
that the backardness should be traditional. Mere educational or social backwardness would
not have been sufficient as it would enlarge the field thus frustrating the very purpose of the
constitutional goal. It was pointed out that after applying these tests, thevécamiteria or
the meangest should be applied since poverty is the prime cause of all backwardness as it
generates social and educational backwardness.

122. The learned Counsel for the petitioner contended that caste cannot be used even as
one of the dteria for identifying the SEBCs as many persons have shifted their traditional
occupations and have become doctors, engineers and lawyers. But these are only a few cases
and even such persons continue to suffer social segregation based on €aattiplfandon
case it was held at para 17 that:

The expressioflasses of citizer@sndicates a homogenous section of the people
who are grouped together because of certain likenesses and common traits and who
are identifiable by some common attributes. The dgeneity of the class of citizens
is social and educational backwardness. Neither caste nor religion nor place of birth
will be the uniform element of common attributes to make them a class of citizens.

123. The above statement is not fully correct. Cgdteys an important role in
determining the backwardness of the individual. In society, social status and standing depend
upon the nature of the occupation followed. In paragraph 779 of Indra Sawhney's case, it is
stated:

Lowlier the occupation, lowlier theocial standing of the class in the graded
hierarchy. In rural India, occupatiaraste nexus is true even today. A few members
may have gone to cities or even abroad but when they rethey do, barring a few
exceptions- they go into the same fold d@galt does not matter if he has earned
money. He may not follow that particular occupation. Still, the label remains. His
identity is not changed for the purpose of marriage, death and all other social
functions, it is his social classhe caste thatis relevant.
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124.ACast@is often used interchangeably wiitlas® and can be called as the basic unit
in social stratification. The most characteristic thing about a caste group is its autonomy in
caste related matters. One of the universal codes edfdrg all castes is the requirement of
endogamy. Other rules have to do with the regulations pertaining to religious purity or
cleanliness. Sometimes it restricts occupational choices as well. It is not necessary that these
rules be enforced in particulatasses as well, and as suclickas® may be distinguished
from the broader realm d@tast® on these grounds. Castes were often rated, on a purity scale,
and not on a social scale.

125. The observations made by Venkataramaiah K.@h Vasanth Kumarcase are
relevant in this regard:

We are aware of the meanings of the words caste, race, or tribe or religious
minorities in India. A caste is an association of families which practise the custom of
endogamyi.e., which permits marriages amongst the memherenging to such
families only. Caste rules prohibit its members from marrying outside their caste.
There are sulgroups amongst the castes which sometimes -ingery and
sometimes do not. A caste is based on various factors, sometimes it may beaa class,
race or a racial unit. A caste has nothing to do with wealth. The caste of a person is
governed by his birth in a family. Certain ideas of ceremonial purity are peculiar to
each caste. Sometimes caste practices even led to segregation of same tlastes in
villages. Even the choice of occupation of members of castes was predetermined in
many cases, and the members of a particular caste were prohibited from engaging
themselves in other types of callings, professions or occupations. Certain occupations
were considered to be degrading or impure. A certain amount of rigidity developed in
several matters and many who belonged to castes which were lower in social order
were made to suffer many restrictions, privations and humiliations. Untouchability
was pracged against members belonging to certain castes.-dimieg was
prohibited in some cases. None of these rules governing a caste had anything to do
with either the individual merit of a person or his capacity. The wealth owned by him
would not save him &m many social discriminations practised by members
belonging to higher castes. Children who grew in this caste ridden atmosphere
naturally suffered from many social disadvantages apart from the denial of
opportunity to live in the same kind of environméntvhich persons of higher castes
lived. Many social reformers have tried in the last two centuries to remove the stigma
of caste from which people born in lower castes were suffering. Many laws were also
passed prohibiting some of the inhuman caste ipesct(p. 110)

134. On the other hand, it is possible that within a caste group there is a marked inequality
of status, opportunity, or social standiiigwhich then defines thdiclas® within that
particular fAicast® system. For example, all the Brahminse amot engaged in highly
respectable employment, nor are all very wealthy. It may even be that some Brahmins may be
servants of members of a lower caste, or it may also be so that the personal servant of a rich
Brahmin may be a poor Brahmin.
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135. Hence, thre is every reason to believe that within a single caste group there are
some classes or groups of people to whom good fortune or perseverance has brought more
dignity, social influence and social esteem than it has to others.

136. In India, caste, in a &o-organizational manner would mean that it is not
characterized merely by the physical or occupational characteristics of the individuals who
make it up; rather, it is characterized by its codes and its-kldssocial controls. In the case
of classeshowever, there may not exist such clasét unit social controls, and there may
exist great disparity in occupational characteristics.

137. A social class is therefore a homogeneous unit, from the point of view of status and
mutual recognition; whereascaste is a homogeneous unit from the point of view of common
ancestry, religious rites and strict organizational control. Thus the manner in which the caste
is closed both in the organizational and biological sense causes it to differ from social class.
Moreover, its emphasis upon ritual and regulations pertaining to cleanliness and purity differs
radically from the secular nature and informality of social class rules. In a social class, the
exclusiveness would be based primarily on status. Social claligele homogeneous
populations into layers of prestige and esteem, and the members of each layer are able to
circulate freely with it.

138. In a caste, however, the social distance between members is due to the fact that they
belong to entirely differentrganizations. It may be said, therefore, that a caste is a horizontal
division and a class, a vertical division.

139. The Solicitor General, Mr. G.E. Vahanvati, pointed out that for the purpose of
reservation under Articl@6(4) of the Constitution, the Central List has been in operation for
the past 14 years and not a single person has challenged any inclusion in the Central List as
void or illegal.

140. It was pointed out that tidational Commission for the Backward Classes and the
State Commission for Backward Classes have prepared a list based on elaborate guidelines
and these guidelines have been framed after studying the criteria/indicators framed by the
Mandal Commission anthe Commissions set up in the past by different State Governments.
Various Commissions held public hearings at various places and the National Commission
held 236 public hearings before it finalized the list. It is also pointed out that during the period
of its functioning, the National Commission had recommended 297 requests for inclusion and
at the same time rejected 288 requests for inclusion of the main castes. It is further pointed out
that the Commission took into consideration detailed data withrdeégasocial, educational
and economic criteria. The Commission has also looked into whether there has been any
improvement or deterioration in the condition of the caste or community being considered for
inclusion during the past twenty years.

141. It ispointed out that an elaborate questionnaire was prepared by the Commission and
the answers in this questionnaire were considered in detail for inclusion/rejection in the list. It
is clear that the lists of socially and educationally backward classesizainsi are being
prepared not solely on the basis of the caste and if caste and other considerations are taken
into account for determining backwardness, it cannot be said that it would be violative of
Article 15(1) of the Constitution.
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142. We hold that the determination of SEBCs is done not solely based on caste and
hence, the identification of SEBCs is not violative of Artitt1)of the Constitution.

6. Whether Creamy Layer is to be excluded from SEBCs?

143. The SEBCs have been identified by applying various criteria. Though for the
purpose of convenience, the list is based on caste, it cannot bhadBbckward Class' has
been identified solely on the basis of caste. All the castes which suffered the social and
educational backwardness have been included in the list. Therefore, it is not violative of
Article 15(1). The only possible objection that could be agitated is that in many of the castes
included in this list, there may be an affluent section (Creamy Layer) which cannot be
included in the list of SEBCs.

144. When soclly and educationally backward classes are determined by giving
importance to caste, it shall not be forgotten that a segment of that caste is economically
advanced and they do not require the protection of reservation. It was argued on behalf of the
petitioners that the principle aiCreamy Layed should be strictly applied to SEBCs while
giving affirmative action and the principles of exclusion®@feamy Layedapplied inindra
Sawhneycase should be equally applied to any of the legislations that magsised as per
Article 15(5) of the Constitution. The Counsel for the petitioners submitted that SEBCs have
been defined under section 2 (g) of the Act and the Central Governn¥ehéda delegated
with the power to determine Other Backward Classes. The Counsel for the petitioners have
pointed out that the definition given in section 2(g) of the Act should be judicially interpreted.
That the backward class so stated therein shoulthrtm exclude théCreamy Layed The
learned Senior Counsel appearing for Pattali Makkal Katchi (PMK) stated that exclusion of
Creamy Layeabshall not apply for reservation in educational institutions. He pointed out that
in case thetreamy layedis excluded, the other members of the backward class community
would not be in a position to avail the benefit of reservation and the fee structure in many of
these centrally administered institutions is exorbitantly high and the ordinary citizen would
not be n a position to afford the payment of fees and thus the very purpose of the reservation
would be frustrated.

145. According to the learned Counsel for the respondents, the creamy layer elimination
will only perpetuate caste inequalities. It would enabke advanced castes to eliminate any
challenge or competition to their leadership in the professions and services and that they will
gain by eliminating all possible beneficiaries of reservation in the name of creamy layer
especially in the institutions dfigher learning. It was argued that the analogy of Creamy
Layer applied in reservations to jobs cannot be applied in reservations to educational
institutions of higher learning. The position of a student getting admission to an institution of
higher learmg is totally different and can never be compared to that of backward class
person to get a job by virtue of reservation. The study in any educational institution of higher
learning is very expensive and the ryramy layer backward class parent canniotrdfhis
son or his daughter incurring such a huge expenditure. Eliminating them from the Creamy
Layer will frustrate the very object of providing reservation. Therefore, it is wholly
impracticable and highly counter productive to import the policy of i@yedayer for
reservation in these institutions. And according to the learned Counsel there is a difference
between services and education and that under the purview of Act 5 of 2007, around 3 lakh
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seats would be filled up every year. Whereas the jobsraited and they will not become
vacant every year.

146. The learned Counsel pointed out that grouping of all castes together may enable a
less backward caste among the backward classes to corner more seats than it deserves. It is
also possible that moreabkward classes cannot afford to compete with the less backward
classes. The only way to solve the said problem is by categorization of Backward Classes and
sub classifying them so as to ensure that under each category only similarly circumstanced
castes e grouped together. The categorization of backward class has successfully worked in
State of Tamil Nadu where most backward class is provided 20% reservation and the most
backward castes and denotified tribes are grouped together and the backwardactasses
provided 30% reservation. In the State of Karnataka, backward classes are divided into 5
categories and separate reservations have been provided. And in the State of Andhra Pradesh,
Backward Classes have been divided into 4 divisions and separatetagecef reservation
has been provided.

147. As noticed earlier, determination of backward class cannot be exclusively based on
caste. Poverty, social backwardness, economic backwardness, all are criteria for
determination of backwardness. It has beencedtinIndra Sawhneycase that among the
backward class, a section of the backward class is a member of the affluent section of society.
They do not deserve any sort of reservation for further progress in life. They are socially and
educationally advancezhough to compete for the general seats along with other candidates.

148. Inindra Sawhneycase Jeevan Reddy, J., has observed:

In our opinion, it is not a question of permissibility or desirability of such test but
one of proper and more appropriate iifezation of a class a backward class. The
very concept of a class denotes a number of persons having certain common traits
which distinguish them from the others. In a backward class under Clause (4) of
Article 16, if the connecting link is the social backwardness, it should broadly be the
same in a given class. If some of the members are far too advanced socially (which in
the context, necessarily means economically and, maynaésin educationally) the
connecting thread between them and the remaining class snhaps. They would be
misfits in the class. After excluding them alone, would the class be a compact class.
In fact, such exclusion benefits the truly backward.

149. It is to le understood thdicreamy layed principle is introduced merely to exclude a
section of a particular caste on the ground that they are economically advanced or
educationally forward. They are excluded because unless this segment of caste is excluded
from that caste group, there cannot be proper identification of the backward class. If the
fiCreamy Layed principle is not applied, it could easily be said that all the castes that have
been included among the socially and educationally backward classes havindbeded
exclusively on the basis of caste. Identification of SEBC for the purpose of either Article
15(4), 15(5) or 16(4) solely on the basis of caste is expressly prohibited by various decisions
of this Court and it is also against Artid&(1)and Article16(1)of the Constitution. To fulfil
the conditions and to find out truly what is socially and educationally backward class, the
exclusion officreamy layebis essential.
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150. It may be noted that tliiereamy layed principle is applied not as a general principle
of reservation. It is applied for the purpose of identifying the socially and educationally
backward class. One of the mainteria for determining the SEBC is poverty. If that be so,
the principle of exclusion oficreamy layed is necessary. Moreover, the majority lirdra
Sawhneycase upheld the exclusionfifreamy layed for the purpose of reservation in Article
16(4) Therefore, we are bound by the larger Bench decision of this Cdadra Sawhney
case, and it cannot be said that flbeeamy layed principle cannot be applied for identifying
SEBCs. Moreover, Articles15(4) and 15(5) are designed to provide opportunities in
education thereby raisingducational, social and economical levels of those who are lagging
behind and once this progress is achieved by this section, any legislation passed thereunder
should be deemed to have served its purpose. By excluding those who have already attained
econonic well being or educational advancement, the special benefits provided under these
clauses cannot be further extended to them and, if done so, it would be unreasonable,
discriminatory or arbitrary, resulting in reverse discrimination.

151. Sawant, J. alsmade observation itndra Sawhneycase to ensure removal of
‘creamy layer'. He observed:

(A)t least some individuals and families in the backward clasgasing sufficient
means to develop their capacities to compete with others in every fieldallyl.eg
therefore, they are not entitled to be any longer called as part of the backward classes
whatever their original birth mark to continue to confer upon such advanced
sections from the backward classes the special benefits, would amount to treating
equals unequally violating the equality provisions of the Constitution. Secondly, to
rank them with the rest of the backward classes would equally violate the right to
equality of the rest in those classes, since it would amount to treating the unequals
equally....It will lead to perverting the objectives of the special constitutional
provisions since the forwards among the backward classes will thereby be enabled to
tap up all the special benefits to the exclusion and to the cost of the rest in those
classs, thus keeping the rest in perpetual backwardness.

152. All these reasonings are equally applicable to the reservation or any special action
contemplated under Articlé5(5) Therdore, we are unable to agree with the contention
raised by the respondent's learned Counsel that if ‘creamy layer' is excluded, there may be
practically no representation for a particular backward class in educational institutions
because the remaining mbers, namely, the necreamy layer, may not have risen to the
level or standard necessary to qualify to get admission even within the reserved quota. If the
creamy layer is not excluded, the identification of SEBC will not be complete and any SEBC
without the exclusion of ‘creamy layer' may not be in accordance with Aftl(#) of the
Constitution.

7. What should be thpara-metersfor determining the "creamy layer" group?

153. Atter the decision inndra Sawhneycase the Government of India, Ministry of
Personnel, Public Grievances and Pensions (Department of Personnel and Training) issued an
Office Memorandum dated 08.09.1993 providing for 27% reservation for Other Backward
Classes. The Memorandum reads as follows:
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OFFICE MEMORANDUM

Subject : Reservation for Other Backward Classes in Civil Posts and Services
Under the Government of Indi& regarding

The undersigned is directed to refer to this Department's OM No. 36012/31/90
Est. (SCT), dated the I3August, 1990 and 35 September, 1991 regarding
reservation for Socially and Educationally Backward Classes in Civil Posts and
Services under the Government of India and to say that following the Supreme Court
judgment in theindra Sawhneyv. Union of India [1992 Supp (3) SCC 21#he
Government of India appointed an Expert Committee to recommend the criteria for
exclusion of the socially advanced persons/sections from the benefits of reservations
for Other Backward Classes in Ci#losts and Services under the Government of
India.

2. Consequent to the consideration of the Expert Committee's recommendations
this Department's Office Memorandum No. 36012/3H8@. (SCT), dated
13.8.1990 referred to in para (1) above is hereby maldifigorovide as follows:

(@) 27% (twentyseven per cent) of the vacancies in Civil Posts and Services
under the Government of India, to be filled through direct recruitment, shall be
reserved for the Other Backward Classes. Detailed instructions relatiriget
procedure to be followed for enforcing reservation will be issued separately.

(c) () The aforesaid reservation shall not apply to persons/sections mentioned in
Column 3 of the Schedule to this office memorandum.

(i) The rule of exclusion will not pply to persons working as artisans or
engaged in hereditary occupations, callings. A list of such occupations, callings will
be issued separately by the Ministry of Welfare.

SCHEDULE
Description of category | To whom rule of exclusion will apply

I. Constitutional Posts | Son(s) and daughter(s) of

(a) President of India;

(b) Vice-President of India;

(c) Judges of the Supreme Court and of the High
Courts;

(d) Chairman and Members of UPSC and of the §
Public Service Commission; Chief Electi
Commissioner; Comptroller and Auditor Gene
of India;

(e) persons holding constitutional positions
of like nature
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Il. Service Category

A. Group A/Class |
Officers of the All India
Central and State Service
(Direct Recruits)

B. Group B/Class I
officers of the Central
and State Service
(Direct Recruitment)

Son(s) and daughter(s) of

(a) parents, both of whom are Class | Officers
(b) parents, either afhom is a Class | officer;

(c) parents, both of whom are Class | Officers,

one of them dies or suffers perman
incapacitation;

(d) parents, either of whom is a Class | officer i
such parent dies or suffers perman

incapacitation and before sucheath or such
incapacitation has had the benefit of employm
in any International Page 1479 Organisation
UN, IMF, World Bank, etc. for a period of not le
than five years;

(e) parents, both of whom are Class | officers dig
suffer permanent incapaation and before suc|
death or such incapacitation of the both, eithe
them has had the benefit of employment in
International Organisation like UN, IMF, Wor
Bank, etc. for a period of not less than 5 years.

Provided that the rulefaexclusion shall no
apply in the following cases:

(a) Son(s) and daughter(s) of parents eithe
whom or both of whom are class | officers a
such parent(s) dies/die or suffer perman
incapacitation;

(b) A lady belonging to OBC cagiory has go
married to a Class | officer, and may herself |
to apply for a job.

Son(s) and daughter(s) of
(a) Parents both of whom are Class Il officers;

(b) parents of whom only the husband is a Clas
officer and he get into Class | at the adet® or
earlier;

(c) parents, both of whom are Class Il officers
one of them dies or suffers perman
incapacitation and either one of them has had
benefit of employment in any Internation
Organisation like UN, IMF, World Bank etc. for
periodof not less than five years before such de
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C. Employees in Pub
Sector Undertakings etc.

or permanent incapacitation;

(d) parents of whom the husband is a Class | off
(direct recruit or prdorty promoted) and the wif
is a Class Il officer and the wife dies; or suffe
permanent incapacitatipand

(e) parents, of whom the wife is a Class | offi
(direct recruit or preforty promoted) and t
husband is a Class Il officer and the husband
or suffers permanent incapacitation:

Provided that the rule of exclusion shall 1
applyin the following cases:

Son(s) and daughter(s) of:

(a) parents both of whom are Class Il offic
and one of them dies or suffers perman
incapacitation;

(b) parents, both of whom are Class Il offic
and both of them dieor suffer permanen
incapacitation, even though either of them has
the benefit of employment in any Internatiof
Organisation like UN, IMF, World Bank etc. for
period of not less than five years before th
death or permanent incapacitation.

The criteria enumerated in A and B above in {
category will apply mutatis mutandis to office
holding equivalent or comparable posts in PS
Banks, Insurance Organisations, Universities,
and also to equivalent or comparable posts
positions uder private employment, pending t
evaluation of the posts on equivalent
comparable basis in these institutions, the crit
specified in Category VI below will apply to th
officers in these institutions.

[ll. Armed Forces
Including Paramilitary
Forces (Persons holding
civil posts are not
included)

Son(s) and daughter(s) of

Parents either or both of whom is or are in
rank of Colonel and above in the Army and
equivalent posts in the Navy and the Air Force
the Paramilitary Forces:

Provided that:
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() If the wife of an Armed Forces officer
herself in the Armed Forces.d., the category
under consideration) the rule of exclusion v
apply only when she herself has reached the
of Colonel;

(i) The sewice ranks below Colonel ¢
husband and wife shall not be clubbed togethel

(iii) If the wife of an officer in the Armed
Forces is in civil employment, this will not I
taken into account for applying the rule
exclusion unless she falls inetservice categor
under Item No. Il in which case the criteria a
conditions enumerated therein will apply to |
independently.

IV. Professional Class
and Those Engaged ir
Trade and Industry

(i) Persons engaged |
profession as a Docto
Lawyer, Charteed
Accountant, Income Ta|
consultant, financial o
Hmanagement consultar|
dental surgeon, enginee
architect, compute
specialist, film artists an
other film professional
author, playwright, sport
persons, sport
professional, medi;
professional or @y other
vocations of like status.

(i) Persons engaged |
trade, business ar
industry.

Criteria specified against Category VI will apply

Criteria specified against Category VI will apply
Explanation:

(i) Where the husbal is in same professid
and the wife is in a Class Il or lower gra
employment, the income/wealth test will apj
only on the basis of the husband's income;

(ii) If the wife is in any profession and th
husband is in employment in a Classtl lower
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rank post, then the income/wealth criterion V
apply only on the basis of the wife's income 4
the husband's income will not be clubbed with i

V. Property Owners
A. Agricultural holdings

B. Plantations

(i) Coffee, ea, rubber
etc.
(i) Mango, citrus, apple
plantations, etc.

Son(s) and daughter(s) of

C. Vacant land and/o

persons belonging to a family (father, mother
minor children) which owns

(a) only irrigated land which is equal to
more than 85 per cent of the statutory Area; or

(b) both irrigated and unirrigated land,
follows:-

(i) The rule of exclusion will apply wher
the precondition exists that the imigd ares
(having been brought to a single type unde
common denominator) 40 per cent or more of
statutory ceiling limit for irrigated land (this bein
calculated by excluding the unirrigated portion)
this precondition of not less than 40 per tc
exists, then only the area of unirrigated land
be taken into account. This will be done
converting the unirrigated land on the basis of
conversion formula existing, into the irrigat
type. The irrigated area so computed fr
unirrigated landshall be added to the actual a
of irrigated land and if after such clubbi
together the total area in terms of irrigated lan
80 per cent or more of the statutory ceiling lir
for irrigated land, then the rule of exclusion W
apply and disentiédment will occur;

(ii) The rule of exclusion will not apply i
the land holding of a family is exclusive
unirrigated.

Criteria of income/wealth specified in Categq
VI below will apply.

Deemed as agricultural holding ahence, criteriz
at A above under this category will apply. Crite
specified in Category VI below will apply.

Criteria specified in Category VI below will apply
Explanation: Building may be used fo
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buildings, in urban residential, industrial or commercialipose and
areas or urban  the like two or more such purposes.
agglomerations

VI. Income/Wealth Test | Son(s) and daughter(s) ef

(a) persons having gross annual income of Rs. 1
or above or possessing wealth above
exemption limit as prescribed in the Wealth T
Act for a periodof three consecutive years;

(b) persons in Categories |, I, 1l andA/who are
not disentitled to the benefit of reservation
have income from other sources of wealth wh
will bring them within the income/wealth criter
mentioned in (a) above.

Explanation-

() Income from salaries or agricultural la
shall not be clubbed;

(i) The income criteria in terms of rupee w
be modified taking into account the change in
value every three years; If the situationwewer,
so demands, the interregnum may be less.

Explanation: Wherever the expressiogpermanentincapacitatiod occurs in this
Schedule, it shall meancapacitation which results in putting an officer otiservice.

[In Ashoka Kumar Thakurv. State of Bhar (1995) 5 SCC 403, 417, para 10, it was held
that the above Office Memorandum conforms to the law laid downdra Sawhney
case.]

154. We make it clear that same principle of determining the creamy layer for providing
27% reservation for backward skes for appointment need not be strictly followed in case of
reservation envisaged under ArtidB(5) of the Constitution. As pointed by Shri Ravivarma
Kumar, learned Senior Couwrls if a strict income restriction is made for identifying the
ficreamy layed, those who are left in the particular caste may not be able to have a sufficient
number of candidates for getting admission in the central institutions as per Act 5 of 2007.
Goveanment can make a relaxation to some extent so that sufficient number of candidates
may be available for the purpose of filling up the 27% reservation. It is for the Union
Government and the State Governments to issue appropriate guidelines to identify the
ficreamy layed so that SEBC are properly determined in accordance with the guidelines given
by this Court. If, even by applying this principle, still the candidates are not available, the
State can issue appropriate guidelines to effectuate the impleimendé the reservation
purposefully.

155. As noticed earlierfbackward class defined in Section 2(g) does not exclude
ficreamy layed. Therefore, we make it clear that backward class as defined in Section 2(g) of
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Act 5 of 2007 must be deemed to have b&grh backward class by applying the principle of
exclusion officreamy layeb.

8. Whether theficreamy layeo principle is applicable to Scheduled Tribes and Scheduled
Castes?

157.N.M. Thomascase does not state ttisteamy layed principle should applya SCs
and STs. IrK.C. Vasanth Kumarcase thdicreamy layed was used in the case of backward
caste or class.

158. InNagaraj case in paragraph 80, it is stated that wilpplying theccreamy layed
test, this Court held that if rostgroint promoteesra given consequential seniority, it will
violate the equality principle which is part of the basic structure of the Constitution and in
which even Articlel6(4-A) cannot be of anhelp to the reserved category candidat@his
was with reference to the observations madéndra Sawhneycase and earlier iM.G.
Badappanavaw. State of Karnatakd (2001) 2 SCC 666 Ajit Singh (Il) v. State of Punjab
[(1999) 7 SCC 209hnd Union of India v. Virpal Singh Chauhan[(1995)6 SCC 684]
Virpal Singh Chauhancase dealt with reservation of railway employees wherein it is held
that once the number of posts reserved for being filled by reserved category candidates in a
cadre, category or grade (unit for application of rule of reservatierjli@d by the operation
of roster, the object of the rule of reservation should be deemed to have been adlieved.
Singh Il case dealt with consequential seniority on promotion and held that roster points
fixed at Level 1 are not intended to determangy seniority at Level 1 between general
candidates and the reserved candidates and the roster point merely becomes operative
whenever a vacancy reserved at Level 2 becomes available. Thereby holding that if promotion
is obtained by way of reservation,etlitonsequential seniority will not be countdd.G.
Badappanavarcase followed the casesAjit Singh Il andVirpal Singh.

159. In none of these decisions it is stated thafitheamy layeb principle would apply
to SCs and STs. lindra Sawhneycase, itis specifically stated that the "creamy layer"
principle will not apply to STs and SCs. Nagaraj case, in paragraphs 110 and 120 and
finally in paragraphs 121, 122 and 123, it is only stated that when considering questions of
affirmative action, the Ilger principle of equality such as 50% ceiling (quantitative
limitation) andficreamy layeadb (quantitative exclusion) may be kept in mind Nagaraj case
it has not been discussed or decided that the creamy layer principle would be applicable to
SCs/STs. Terefore, it cannot be said that the observations madagaraj case are contrary
to the decision in Indra Sawhney's case

160. Moreover, théicreamy layed principle is not yet applied as a principle of equality
or as a general principle to apply fol affirmative actions. The observations made by
Chinnappa Reddy, J. K.C. Vasanth Kumarcase are relevant in this regard.

161. So far, this Court has not applied fieeeamy layed principle to the general
principle of equality for the purpose of resation. Theficreamy layeb so far has been
applied only to identify the backward class, as it required certain parameters to determine the
backward classe$iCreamy layeb principle is one of the parameters to identify backward
classes. Therefore, principal the "creamy layer" principle cannot be applied to STs and
SCs, as SCs and STs are separate classes by themselves. Ray, CJ., in an earlier decisions,
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stated thatiScheduled Castes and Scheduled Tribes are not a caste within the ordinary
meaning of caste And they are so identified by virtue of the Notification issued by the
President of India under Articlé¥41 and 342 of the Constitution. The President may, after
consultation with the Governor, by public notification, specify the castes, races or tribes or
parts of or groups within castes, races or tribes which for the purpose of the Constitution shall
be deemed to be Scheduled CasteScheduled Tribes. Once the Notification is issued, they

are deemed to be the members of Scheduled Castes or Scheduled Tribes, whichever is
applicable. IrE.V. Chinnaiah, concurring with the majority judgment, S.B. Sinhaald:

The Scheduled Castes and Scheduled Tribes occupy a special place in our
Constitution. The President of India is the sole repository of the power to specify the
castes, races or tribes or parts of or groups within castes, races or tribes which shall
for the purposes of the Constitution be deemed to be Scheduled Castes. The
Constitution (Scheduled Castes) Order, 1950 made in terms of ABdAIEL) is
exhaustive. The object ofricles341and342is to provide for grant of protection to
the backward class of citizens who are spegifn the Scheduled Castes Order and
Scheduled Tribes Order having regard to the economic and education backwardness
wherefrom they suffer. Any legislation which would bring them out of the purview
thereof or tinker with the order issued by the Presideintindia would be
unconstitutional. (Paras 52, 111 and.84¢mphasis supplied)

162. A plea was raised by the responesgtatte that categorization of Scheduled Castes
could be justified by applying thiEereamy layed test as used ilndra Sawhneycase ‘hich
was specifically rejected in paragraph 96 of ). Chinnaiahcase. It is observed:

But we must state that whenever such a situation arises in respect of Scheduled
Caste, it will be Parliament alone to take the necessary legislative steps infterms o
Clause (2) of Articlé341 of the Constitution. The States concededly do not have the
legislative competence therefor.

163. Moreover, right from the beginning, the Scheduled CastdsScheduled Tribes
were treated as a separate category and nobody ever disputed identification of such classes.
So long adicreamy layeb is not applied as one of the principles of equality, it cannot be
applied to Scheduled Castes and Scheduled Tr8mdar, it is applied only to identify the
socially and educationally backward classes. We make it clear that for the purpose of
reservation, the principles of "creamy layer" are not applicable for Scheduled Castes and
Scheduled Tribes.

9. Whether the pmciples laid down by the United States Supreme Court for affirmative
action such adisuspect legislatiod, fistrict scrutinyd and ficompelling State necesséyare
applicable to principles of reservation or other affirmative action contemplated under
Article 15(5) of the Constitution of India?

164. Based on the Ninefyhird Constitutional Amendment Act, Act 5 of 2007 has been
enacted. According to the petitioGeiICounsel, this is Bsuspect legislatianand therefore, it
is to be subjected tistrict scruting as laid by the United States Supreme Court and only by
passing this test dgktrict scrutiny, such legislation could be put into practice.
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165. At the outset, it must be stathat the decisions of the United States Supreme Court
were not applied in the Indian context as it was felt that the structure of the provisions under
the two Constitutions and the social conditions as well as other factors are widely different in
both he countries. Reference may be madeBhikaji Narain Dhakras v. The State of
Madhya Pradesh(1955) 2 SCC 589and A.S. Krishnav. State of Madrag[(1957) SCR
399 wherein this Court specifically held that the due process clause in the Constitution of the
United States of America is not applicable to India.

166. InKesavananda Bharatf(1973) 4 SCC 225¢ase also, while considering the extent
and scope fothe power of amendment under Artic388 of the Constitution of India, the
Constitution of the United States of America was extensively referred to and Ray, J., held:

The Americandecisions which have been copiously cited before us, were
rendered in the context of the history of the struggle against colonialism of the
American people, sovereignty of several States which came together to form a
Confederation, the strains and presswvhich induced them to frame a Constitution
for a Federal Government and the underlying concepts of law and judicial approach
over a period of nearly 200 years, cannot be used to persuade this Court to apply their
approach in determining the cases agsinder our Constitution.

167. It may also be noticed that there are structural differences in the Constitution of India
and the Constitution of the United States of America. Reference may be made td' the 14
Amendment to the U.S. Constitution. Some ofriglevant portions thereof are as follows:

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law whielli abridge the privileges and
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty or property without due process of law nor deny to any person within its
jurisdiction the equal protection of the laws.

168 Whereas in India, Article$4 and 18 are differently structured and contain express
provisions for speal provision for the advancement of SEBCs, STs and SCs. Moreover, in
our Constitution there is a specific provision under the Directive Principles of State Policy in
Part IV of the Constitution requiring the State to strive for justice 'social, economiic an
political' and to minimize the inequalities of income and endeavour to eliminate inequalities
in status, facilities and opportunities (Article 38). Earlier, there was a view that Adi(4}s
and15(5)are exceptions to Articl&6(1)and15(1)respectively.

169. InT. Devadasamt 700, Subba Rao J., gave a dissenting opinion wherein he held
that Article16(4)was not an exception to #iele 16(1) He observed:

The expressiornothing in this articlé is a legislative device to express its
intention in a most emphatic way that the power conferred thereunderlimited
in any way by the main provision but falls outside it. It has not really carved out an
exception, but has preserved a power untrammeled by the other provisions of the
Article.
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170. In two other subsequent decisidres, in Triloki Nath (I) at 18} andT. Devadasan
case, it was held that artictE5(4) and 16(4) are exceptions to Articld5(1) and 16(1)
respectively. But a-dudge Bench istate of Keralav. N.M. Thomasheld that Article15(4)
and16(4)are not exceptions to Articles(1) and16(1)respectively. Fazal Ali J., said:

This form of classification which is referred to as reservation, is in my opinion,
clearly covered by Articld6(4) of the Constitution which is completely exhaustive
on this point. That is to say Clause (4) of Artitieis not an exceptioto Article 14
in the sense that whatever classification can be made, can be done only through
Clause (4) of Articlel6. Clause (4) of Articlel, however, is an explanation
containing an exhaustive and exclusive provision regarding reservation which is one
of the forms of classificadin.

171. This brought out a drastic change in the view of this Coukt.GnVasanth Kumar
v. State of KarnatakaVenkatramaiah J. observed:

Article 14 of the Constitution consists of two parts. It asks the State not to deny
to any person equality befolaw. It also asks the State not to deny the equal
protection of the laws. Equality before law connotes absence of any discrimination in
law. The concept of equal protection required the State to mete out differential
treatment to persons in different siioas in order to establish an equilibrium
amongst all. This is the basis of the rule that equals should be treated equally and
unequals must be treated unequally if the doctrine of equality which is one of the
cornerstone of our Constitution is to be guimplemented. In order to do justice
amongst unequals, the State has to resort to compensatory or protective
discrimination. Article15(4) and Article 16(4) of the Constitution were enacted as
measures of compensatory or protective discrimination to grant relief to persons
belonging to socially oppressed castes and minorities.

172. The amendment to Articlis by inserting Articlel5(5) and the new Act (Act 5 of
2007) are to be viewed in the background of thesestitational provisions. It may also be
recalled that the Preamble to the Constitution and the Directive Principles of State Policy give
a positive mandate to the State and the State is obliged to remove inequalities and
backwardness from society. While nsidering the constitutionality of a social justice
legislation, it is worthwhile to note the objectives which have been incorporated by the
Constitution makers in the Preamble of the Constitution and how they are sought to be
secured by enacting fundamehtights in Part 1ll and Directives Principles of State Policy in
Part IV of the Constitution. The Fundamental Rights represent the civil and political rights
and the Directive Principles embody social and economic rights. Together they are intended
to cary out the objectives set out in the Preamble of the Constitution. Granville Austin, in his
book'®, states:

Both types of rights have developed as a common demand, products of the
national and social revolutions, of their almost inseparable intertwinimdy,of the
character of Indian politics itself.

173. From the constitutional history of India, it can be seen that from the point of view of
importance and significance, no distinction can be made between the two sets of rights,
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namely, Fundamental Rightghich are made justiciable and the Directives Principles which
are made nofusticiable. The Directive Principles of State Policy are madejusticiable for

the reason that the implementation of many of these rights would depend on the financial
capabilty of the State. Nofusticiable clause was provided for the reason that an infant State
shall not be made accountable immediately for not fulfilling these obligations. Merely
because the Directive Principles are {asticiable by the judicial process dorot mean that

they are of subordinate importance. @hampakam Dorairajancase, it was observed that
fithe Directive Principles have to conform to and run subsidiary to the Chapter of
Fundamental Rights.But this view did not hold for a long time and wager changed in a
series of subsequent decisions.

174. InMinerva Mills [(1980) 3 SCC 625Bhagwati, J observed:

The Fundamental Rights are no doubt important and valuable in a democracy,
but there can be no real democracy without social and econassticej to the
common man and to create seeimonomic conditions in which there can be social
and economic justice to every one, is the theme of the Directive Principles. It is the
Directive Principles which nourish the roots of our democracy, providegstreand
vigour to it and attempt to make it a real participatory democracy which does not
remain merely a political democracy with Fundamental Rights available to all
irrespective of their power, position or wealth. The dynamic provisions of the
Directive Principles fertilise the static provisions of the Fundamental Rights. The
object of the Fundamental Rights is to protect individual liberty, but can individual
liberty be considered in isolation from the seeimnomic structure in which it is to
operateThere is a real connection between individual liberty and the shape and form
of the social and economic structure of the society. Can there be any individual
liberty at all for the large masses of people who are suffering from want and privation
and who & cheated out of their individual rights by the exploitative economic
system? Would their individual liberty not come in conflict with the liberty of the
socially and economically more powerful class and in the process, get mutilated or
destroyed? It isx@omatic that the real controversies in the present day society are not
between power and freedom but between one form of liberty and another. Under the
present socioeconomic system, it is the liberty of the few which is in conflict with
the liberty of he many. The Directive Principles therefore, impose an obligation on
the State to take positive action for creating soeimonomic conditions in which
there will be an egalitarian social order with social and economic justice to all, so that
individual liberty will become a cherished value and the dignity of the individual a
living reality, not only for a few privileged persons but for the entire people of the
country. It will thus be seen that the Directive Principles enjoy a very high place in
the constutional scheme and it is only in the framework of the secimnomic
structure envisaged in the Directive Principles that the Fundamental Rights are
intended to operate, for it is only then they can become meaningful and significant
for the millions of ow poor and deprived people who do not have been the bare
necessities of life and who are living below the poverty level.
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175. Article 46 enjoins upon the State to promote with specare the educational and
economic interests of the weaker sections of the people and to protect them from social
injustice and all forms of exploitation whereas under the Constitution of the United States of
America, we get an entirely different pictur€hough equality was one of the solemn
affirmations of the American Declaration of Independence, slavery continued unabatedly and
it was, to some extent, legally recognized.Dred Scottv. Saunders[60 US 393 (1856)
wherein Chief Justice Taney held thpAfrican-Americans] were not entitled to get
citizenship. He was of the view that 'once a slave always a slave', and one slave never would
become the citizen of America. This view held by the Chief Justice Taney continued for a
long time and after the @ War, the 14' amendment was enacted in 1868 and this
amendment gave (equal protection of laws to all personBJabsyv. Ferguson[163 US 537
(1896]) which involved a challenge to a Louisiana statute that provided for equal but separate
accommodations for black and white passengers in trains, the United States Supreme Court
was of the view that racial segregation was a reasonable exercise of State police power for the
promotion of the public good and upheld the law. Several affirmative actions alenged
and the landmark decision Bfown v. Board of Education[347 US 483 was delivered in
1954. In many cases, the strict scrutiny doctrine was being applied to all laws of racial
classifications. The learned Counsel for the petitioner made refete@ratz v. Bollinger
and some of the earlier decisions of the United States Supreme Court. During the past two
decades, the Court has become sceptical oflrased affirmative action practiced or ordered
by the State. The Supreme Court of the US ithefview that affirmative action plans must
rest upon a sufficient showing or predicate of past discrimination which must go beyond the
effects of societal discrimination.

176. The 1% Amendment to the Constitution of the United States of America atel Tit
VI of the 1964 Civil Rights Act, prohibit universities to discriminate on the basis of
classifications such as race, colour, national origin and the like in all their operations. In a
number of decisions of the United States Supreme Court spanningsl@fadrisprudence, a
heavy burden has been placed on institutions whose affirmative action programmes are
challenged before the United States Supreme Court on grounds that have been recognized as
suspect or unconstitutional. According to the United Sta®eaipreme Court, all such
programmes are inherently suspect since they rely on suspect forms of classification (such as
race). Therefore, because such forms of classification are inherently suspect, the courts have
subjected all affirmative action prograramrelying on them to a very high standard of
scrutiny, wherein those practicing these affirmative action programmes have to adhere to a
very high standard of proof, which we know asfisiict scrutiny test.

177. The case dRegents of the UniversityfdCalifornia v. Bakke[438 US 265 (1978)
provided a starting point and from this case onwards, affirmative action programmes can be
justified only on two distinct grounds, and only these grounds have been recognized as
compelling enough so as to satidf fistrict scruting test, as developed by the United States
Supreme Court. The two grounds are as follows:

1. Remedial Justification All efforts aimed at remedying past injustices against
certain identified groups of people, who were unlawfully diserated against in the
past, serve as adequate justifications and all affirmative action programmes that are
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implemented with this aim serve the compelling institutional interest in removing all
vestiges of discrimination that occurred in the past. In tke o&City of Richmond

v.J A Croson CoJ488 U.S. 469 (1989) the United States Supreme Court held that
if a university is able to showsome showing of prior discriminationn its existing
affirmative action program furthering racial exclusion thenuheersity may take
fiaffirmative steps to dismantle such a systeHowever, it is to be noted that the US
Supreme Court also attached a warning with the above observation. While
scrutinizing such programmes, it was held that the Court would rissaching
judicial inquiry into the justification for such radeased measures... [and to] identify
that discrimination...with some specificity before they may use ramenscious
relief". (Croson'scase p. 49383)

2. Diversityi All affirmative action programmseaimed at bringing about racial
diversity among the scholarship of the institution(s) may be said to in furtherance of
compelling institutional interest. The starting point for this ground is Justice Powell's
detailed opinion regarding the issue of ditgrsn the case ofRegents of the
University of Californiav. Bakke In this case, according to Justice PowdlT;]he
attainment of a diverse student body is clearly a constitutionally permissible goal for
an institution of higher educationHe quoted fom two of the Supreme Codst
decisions regarding academic freeddBuwgezw. New Hampshire[(1957) 354 US
234, 263 and Keyishian v. Board of Regents[(1967) 385 US 589603] and
observed:

[t is the business of a university to provide that atmosphdiiehwis most
conducive to speculation, experiment and creation.... The atmosphere of speculation,
experiment and creationso essential to the quality of higher educatias widely
believed to be promoted by a diverse student body.... [I]t is not tah tousay that
the nation's future depends upon leaders trained through wide exposure to the ideas
and mores of students as diverse as this Nation of many peoples.

178. The other part of théstrict scruting test is thefinarrow tailoring test. The
University, whose affirmative action programme is in question before the United States
Supreme Court, is required to prove that its affirmative action programme has been designed
in the narrowest possible manner, in order to benefit only those specific peaptravto be
benefited, thus serving tlfeompelling purpos@sof the affirmative action programme. The
program cannot be made in a broad manner to encompass a large group of people, and it has
to serve the minimum possible requirement, in order to achtegeal. Otherwise, it may be
possible that the rights of other people may be infringed upon, which would make the
affirmative action programme unconstitutional.

179. Thus, the first limb of the strict scrutiny test that elucidatesfitioenpelling
institutional interegi is focused on the objectives that affirmative action programmes are
designed to achieve. The second limb, thafirafrrow tailoring, focuses on the details of
specific affirmative action programmes and on the specific people it ainesiédith

180. The United States Supreme Court has held that race may be one of the many factors
that can be taken into account while structuring an affirmative action programme. At this
stage, an analogy may be drawn with the Indian situation wherein pihensaiCourt of India,



182

in various cases, has held that caste may be one of the factors that can be taken into account,
while providing for reservations for the socially and educationally backward classes.
However, caste cannot be ti@nlyo factor, just agsace alone cannot be the only factor in the
United States, while structuring reservation or affirmative action programmes.

181. Furthermore, the courts, both in India as well as in the United States of America,
have looked with extreme caution and cararat legislation that aims to discriminate on the
basis of race in the US and caste in India. As the US Supreme Court elucidated in the case of
Grutter v. Bollinger, fiBecause the Fourteenth Amendmipitotect[s] persons, not groudp
all governmental actiobased on race ought to be subjected to a very detailed and careful
judicial inquiry and scrutiny so as to ensure that the personal right to equal protection of the
laws has not been infringed.

182. It therefore follows that the government may treat pedifferently because of their
race but only for those reasons that serve what is knovicoagpelling government interést

183. Furthermore, for any affirmative action programme to survive the strict standard of
judicial scrutiny, the Courts waiitompeling evidencé, that proves without any doubt that
the affirmative action program is narrowly tailored and serves only the most compelling of
interests. Thus, the bar for the State or institution that practices affirmative action
programmes based of suspetassifications has been effectively raised. Therefore, in cases
where a compelling interest is found, rdimsed methods may be used only after all other
methods have been considered and found deficient, and that too only to that limited extent
which isrequired to remedy a discrimination that has been identified, and only when it has
been shown that the identified beneficiaries have suffered previously in the past, and lastly,
only if all undue burdens that may impinge upon the rights of otheibapaiciaries are
avoided.

184. The aforesaid principles applied by the Supreme Court of the United States of
America cannot be applied directly to India as the gamut of affirmative action in India is fully
supported by constitutional provisions and we haveappiied the principles ofisuspect
legislatiord and we have been following the doctrine that every legislation passed by the
Parliament is presumed to be constitutionally valid unless otherwise proved. We have
repeatedly held that the American decisiomsrat strictly applicable to us and the very same
principles of strict scrutiny and suspect legislation were sought to be applied and this Court
rejected the same Baurabh Chaudhariv. Union of India [(2003) 11 SCC 146]Speaking
for the bench, V.N. Khare, CJI, said:

The strict scrutiny test or the intermediate scrutiny test applicable in the United
States of America as argued by Shri Salve cannot jpléedpn this case. Such a test
is not applied in Indian Courts. In any event, such a test may be applied in a case
where a legislation ex facie is found to be unreasonable. Such a test may also be
applied in a case where by reason of a statute the tifdéilzrty of a citizen is put in
jeopardy. This Court since its inception apart from a few cases where the legislation
was found to beex facie wholly unreasonable proceeded on the doctrine that
constitutionality of a statute is to be presumed and theehui@ prove contra is on
him who asserts the same.
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185. Learned Counsel Shri Sushil Kumar Jain contended that the classification of OBCs
was not properly done and it is not clear as to whose benefit the legislation itself is made
therefore, it is a suspelggislation. This contention cannot be accepted. We are of the view
that the challenge of Act 5 of 2007 on the ground that it does not stansttiice scruting
test and there was niicompellable State necessityo enact this legislation cannot be
acceted.

10. Whether delegation of power to the Union Government to determine as to who shall be
the backward class is constitutionally valid?

186. The learned Counsel for the petitioners contended that tifiBaghkward Clagsis
defined under Section 2(gf éct 5 of 2007, it is not stated in the Act how tii@ackward
Clas® would be identified and the delegation of such power to the Union of India to
determine as to who shall be tiigackward clagswithout their being proper guidelines is
illegal as it amants to excessive delegation. According to the learned Counsel for the
petitioners, the Parliament itself should have laid down the guidelines and decided that who
shall be included in the backward class as defined under Section 2(g) of the Act 5 of 2007.
fiBackward class is not a new word. Going by the Constitution, there are sufficient
constitutional provisions to have an idea as to vibackward clagsis. Article 340 of the
Congitution specifically empowers the President of India to appoint a Commission to
investigate the conditions of the socially and educationally backward classes within the
territory of India. Socially and educationally backward classes of citizens are nezhiio
Article 15(4) of the Constitution, which formed the First Amendment to the Constitution.
Backward class citizens are also mentioned in Arti€ligt) of the Constitution. It is only for
the purpose of Act 5 of 2007 that the Union of India has been entrusted with the task of
determining the backward class. There is already a National Commission anduwass v
State Commissions dealing with the affairs of the backward class of citizens in this country.
For the purpose of enforcement of the legislation passed under Ai@¢ the backward
class of citizens have already been identified and has been in practice since the past 14 years.
It is in this background that the Union of India has been given the task of determining the
backward classes. The determination of backward classdkis a laborious task and the
Parliament cannot do it by itself. It is incorrect to say that there are no sufficient guidelines to
determine the backward classes. Various parameters have been used and it may also be
noticed that if any undeserving ta®r group of persons are included in the backward class, it
is open to any person to challenge the same through judicial review. Therefore, it is incorrect
to say that the Union of India has been given wide powers to determine the backward classes.
The dallenge of Act 5 of 2007 on that ground fails.

11. Whether the Act is invalid as there is no time limit prescribed for its operation and no
periodical review is contemplated?

187. The learned Counsel for the petitioners contended that the reserva@dfoof
provided for the backward classes in the educational institutions contemplated under the Act
does not prescribe any time limit and this is opposed to the principle of equality. According to
learned Counsel for the petitioners, this affirmative acti@t is to bring about equality is
calculated to produce equality on a broader basis by eliminating de facto inequalities and
placing the weaker sections of the community on a footing of equality with the stronger and
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more power section so that each memidfe¢he community, whatever is his birth, occupation

or social position may enjoy equal opportunity of using to the full, his natural endowments of
physique, of character and of intelligence. This compensatory state action can be continued
only for a periodtill that inequality is wiped off. Therefore, the petitioners have contended
that unless the period is prescribed, this affirmative action will continue for an indefinite
period and would ultimately result in reverse discrimination. It is true that ifhisoene force

in the contention advanced by the learned Counsel for the petitioners but that may happen in
future if the reservation policy as contemplated under the Act is successfully implemented.
But at the outset, it may not be possible to fix a timetlor a period of time. Depending

upon the result of the measures and improvements that have taken place in the status and
educational advancement of the socially and educationally backward classes of citizens, the
matter could be examined by the Parkarhat a future time but that cannot be a ground for
striking down a legislation. After some period, if it so happens that any section of the
community gets an undue advantage of the affirmative action, then such community can very
well be excluded from s affirmative action programme. The Parliament can certainly
review the situation and even though a specific class of citizens is in the legislation, it is the
constitutional duty of the Parliament to review such affirmative action as and when the social
conditions are required. There is also the safeguard of judicial review and the court can
exercise its powers of judicial review and say that the affirmative action has carried out its
mission and is thus no longer required. In the case of reservation%ff@ backward
classes, there could be a periodic review after a period of 10 years and the Parliament could
examine whether the reservation has worked for the good of the country. Therefore, the
legislation cannot be held to be invalid on that groundchtretview can be made after a period

of 10 years.

12. What shall be the educational standard to be prescribed to find out whether any class is
educationally backward?

188. Learned Senior Counsel Shri P.P. Rao contended that under Ag{b)of the
Constitution, the reservation or any other affirmative action could be made for the
advancement of only socially and educationally backward classes of citizens or Scheduled
Castes or Swduled Tribes and the educational standard to be assessed shall be matriculation
or 10+2 and not more than that. It was argued that many castes included in the backward class
list have got a fairly good number of members who have passed 10+2 and thcassseslare
to be treated as educationally forward and the present legislation, namely, Act 5 of 2007, is
intended to give reservation to students in higher institutions of learning and the same is not
permissible under Articl@5(5) of the Constitution. He contended that the Parliament should
not have made this legislation for reservation in the higher institutions of learning as it is not
part of the duty of the State under Artielé of the Constitution. According to the learned
Counsel, education contemplated under Artitiés only giving education upto the standard
of 10+2. The learned Counsel argued that this was the desire of the Founding Fathers of the
Constitution. The learned Counsel contended further that the State is not taking adequate
steps to improve primary education.

189. In reply to Shri P.P. Rao's arguments, learned Solicitor General Shri G. E. Vahanvati
drew our attention to various steps taken by the Union Government to improve the primary
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school education and also the upper primary school education. It is indorsegigest that

there have been no efforts on the part of successive Governments to concentrate on level of
education towards universal elementary educafi@arva Shiksha Abhiyanin(SSA) had

been launched by the Government in 2@002. The major compents of SSA include
opening of new schools, distribution of teaching equipments, school grant for teachers and
maintenance for schools, community participation & training, carrying out civil works in
school buildings, additional class rooms, distributidriree text books for ST students and

girls. It was pointed out that in the year 2€@0@)7, nearly Rs. 15,000 crores had been spent
for such education. The Integrated Child Development Services (ICDS) scheme was started in
1975. Latest figures show thatogress has been made in the field of education. It is pointed
out that the primary school coverage has increased from 86.96% (2002) to 96% and that of
Upper Primary School has increased from 78.11% to 85.3% with the opening of 1.34 Lakh
Primary Schools and.01 lakh Upper Primary Schools. The gross enrolment has also
increased at the primary as well as upper primary stage. Drop out rate has fallen by 11.3%. It
is also pointed out that girls enrolment has increased from 43.7% (2001) to 46.7% (2004) at
primary and from 40.9% to 44% at upper primary stage. The Union of India has granted funds
to various states for the purpose of meeting the education requirements. The entire details
were furnished to the Court and we do not think it necessary to go into #tafe. @hough

at the time of attaining Independence, the basic idea was to improve primary and secondary
level education, but now, after a period of more than 50 years, it is idle to contend that the
backward classes shall be determined on the basisiofttaining education only to the level

of 10+2 stage. In India there are a large number of arts, science and professional colleges and
in the field of education, it is anachronistic to contend that primary education or secondary
education shall be thedex for fixing backward class of citizens. We find no force in the
contention advanced by the learned Counsel for the petitioners and it is only to be rejected.

13. Whether the quantum of reservation provided for in the Act is valid and whether 27% of
seds for SEBC was required to be reserved?

190. The main contention of the petitioner's Counsel especially that of Shri Sushil Kumar
Jain is that the entire Act is liable to be set aside as there was no necessity to provide any
reservation to socially anddecationally backward classes and according to him most of the
castes included in the list which is prepared in accordance with the Mandal Commission are
educationally very much advanced and the population of such group is not scientifically
collected andhe population ratio of backward classes is projected only on the basis of the
1931 census and the entire legislation is an attempt to please a section of the society as part of
a vote catching mechanism.

191. A legislation passed by the Parliament camchmlenged only on constitutionally
recognized grounds. Ordinarily, grounds of attack of a legislation is whether the legislature
has legislative competence or whether the legislation is ultra vires of the provisions of the
Constitution. If any of the prasions of the legislation violates fundamental rights or any
other provisions of the Constitution, it could certainly be a valid ground to set aside the
legislation by invoking the power of judicial review. A legislation could also be challenged as
unreasaable if it violates the principles of equality adumbrated in our Constitution or it
unreasonably restricts the fundamental rights under Artifleof the Constitution. A
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