
 

 

 Comparison Between Judicial Process and Various ADR Processes 

[Material Extracted from Chapter IV, Mediation Training Manual of India, designed by Mediation and 

Conciliation Project Committee, Supreme Court of India] 

 

      JUDICIAL PROCESS         ARBITRATION                  MEDIATION 

Judicial process is an 

adjudicatory process where a 

third party (judge/ Other 

authority) decides the outcome. 

Arbitration is a quasi-judicial 

adjudicatory process where the 

arbitrator(s) appointed by the 

Court or by the parties decide 

the dispute between the parties. 

Mediation is a negotiation process 

and not an adjudicatory process. 

The mediator facilitates the 

process. Parties participate directly 

in the resolution of their dispute 

and decide the terms of settlement. 

Procedure and decision are 

governed, restricted, and 

controlled by the provisions of 

the relevant statutes. 

Procedure and decision are 

governed, restricted and 

controlled by the provisions of 

the Arbitration & Conciliation 

Act, 1996. 

Procedure and settlement are not 

controlled, governed or restricted 

by statutory provisions thereby 

allowing freedom and flexibility. 

The decision is binding on the 

parties. 

The award in an arbitration is 

binding on the parties. 

A binding settlement is reached 

only if parties arrive at a mutually 

acceptable agreement. 

Adversarial in nature, as focus 

is on past events and 

determination of rights and 

liabilities of parties. 

Adversarial in nature as focus 

is on determination of rights 

and liabilities of parties. 

Collaborative in nature as focus is 

on the present and the future and 

resolution of disputes is by mutual 

agreement of parties irrespective of 

rights and liabilities. 

Personal appearance or active 

participation of parties is not 

always required. 

Personal appearance or active 

participation of parties is not 

always required. 

Personal appearance and active 

participation of the parties are 

required. 

A formal proceeding held in 

public and follows strict 

procedural stages. 

A formal proceeding held in 

private following strict 

procedural stages. 

A non-judicial and informal 

proceeding held in private with 

flexible procedural stages. 

Decision is appealable. 

 

Award is subject to challenge 

on specified grounds. 

 

Decree/Order in terms of the 

settlement is final and is not 

appealable. 

No opportunity for parties to 

communicate directly with 

each other. 

 

No opportunity for parties to 

communicate directly with 

each other. 

 

Optimal opportunity for parties to 

communicate directly with each 

other in the presence of the 

mediator. 

Involves payment of court 

fees. 

Does not involve payment of 

court fees. 

In case of settlement, in a court 

annexed mediation the court fee 

already paid is refundable as per 

the Rules. 
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MEDIATION   CONCILIATION  LOK-ADALAT 

Mediation is a non- 

adjudicatory process. 

Conciliation is a non- 

adjudicatory process. 

Lok Adalat is non-adjudicatory 

if it is established under 

Section 19 of the Legal 

Services Authorities Act, 1987. 

Lok Adalat is conciliatory and 

adjudicatory if it is established 

under Section 22B of the Legal 

Services Authorities Act, 1987. 

Voluntary process. Voluntary process. Voluntary process. 

Mediator is a neutral third 

party. 

Conciliator is a neutral third 

party. 

Presiding officer is a neutral 

third party. 

Service of lawyer is available. Service of lawyer is available. Service of lawyer is available. 

Mediation is party centred 

negotiation. 

Conciliation is party centred 

negotiation. 

In Lok Adalat, the scope of 

negotiation is limited. 

The function of the Mediator 

is mainly facilitative. 

The function of the 

conciliator is more active than 

the facilitative function of the 

mediator. 

The function of the Presiding 

Officer is persuasive. 

The consent of the parties is 

not mandatory for referring a 

case to mediation. 

The consent of the parties is 

mandatory for referring a case 

to conciliation. 

The consent of the parties is 

not mandatory for referring a 

case to Lok Adalat. 

The referral court applies the 

principles of Order XXIII 

Rule 3, CPC for passing 

decree/order in terms of the 

agreement. 

In conciliation, the agreement is 

enforceable as it is a decree of 

the court as per Section 74 of 

the Arbitration and Conciliation 

Act, 1996. 

The award of Lok Adalat is 

deemed to be a decree of the 

Civil Court and  is executable 

as per Section 21 of the Legal 

Services Authorities Act, 1987. 

Not appealable. Decree/order not appealable. 

 

Award not appealable. 

The focus in mediation is on 

the present and the future. 

The focus in conciliation is on 

the present and the future. 

The focus in Lok Adalat is on 

the past and the present. 

Mediation is a structured 

process having different 

stages. 

Conciliation also is a structured  

process having different stages. 

The process of Lok Adalat 

involves only discussion and 

persuasion. 

In mediation, parties are 

actively and directly involved. 

In conciliation, parties are 

actively and directly involved. 

In Lok Adalat, parties are not 

actively and directly involved 

so much. 

Confidentiality is the essence 

of mediation. 

Confidentiality is the essence of 

conciliation. 

Confidentiality is not observed 

in  Lok Adalat. 
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A Role Play to Demonstrate the Differences Between Adjudication and Mediation 

 

“The Family Portrait” 

 

FACTS:  Their father died recently, leaving the family property to the two sons. Their mother 

died earlier, so both parties are the sole surviving heirs. Their father's will is clear regarding 

the family home and his other personal property - everything has been divided fifty-fifty. 

However, the will mentions that the family portrait, an original painting by a famous Indian 

Painter, of their parents and grandparents, and which is a cherished family possession is to go 

to the father's "favourite child". The will does not name his favourite child. The two brothers 

cannot agree on who the father's favourite child is. 

 

Exercise: Resolve the dispute using (i) arbitration (adjudication) and (ii) mediation. 

 

Exercise (i) Arbitration (Adjudication) 

 

 The arbitrator has to first decide upon what the “issue” in dispute is : Which child fits the 

definition of the "favourite child"? 

 Each party (child) presents reasons to the arbitrator as to why they believe that they were 

the favourite child. 

 The arbitrator evaluates the evidence and decides who fits in the definition of "favourite 

child" 

- the painting is awarded to that child. 

 No compromise is permitted. The arbitrator must make a decision as to who is right and 

who is wrong depending on (i) the meaning of "favourite child" and (ii) an appraisal and 

comparison of each party's evidence as to why they were the "favourite child". 

 

Exercise (ii) Mediation 

Here, the mediator facilitates the negotiation of the same issue. The parties will try and work 

out a solution between themselves, rather than relinquishing control over the resolution of the 

dispute to an arbitrator or any other neutral. The parties are free to choose creative 

compromises - there is no right and wrong, and consequently, there need not be only one 

winner. 

Mediator is to demonstrate 

•      Identifying need 

•      Creating options 

•      Controlling process 

•      Restoring relationship 


