N.P. Ponnuswamv. Returning Officer, Namakkal Constituency
AIR 1952 SC 64

FAZL ALI, J .7 2. Theappellant was one of the persons who had filed nomination papers
for election to the Madras Legislative Assembly from the Namakkal Constituency in Salem
district. On 28th November, 1951, the Returning Officer for that constituency took up for
scrutiny the nomination papers filed by the various candidates and on the same day he
rejected the appellant's nomination paper on certain grounds which need notuieasehey

are not material to the point raised in this appeal. The appellant thereupon moved the High
Court under Article 226 of the Constitution praying for a writeftiorari to quash the order

of the Returning Officer rejecting his nomination papad & direct the Returning Officer to
include his name in the list of valid nominations to be published. The High Court dismissed
the appellant's application on the ground that it had no jurisdiction to interfere with the order
of the Returning Officer byeason of the provisions of Article 329(b) of the Constitution. The
appellant's contention in this appeal is that the view expressed by the High Court is not
correct, that the jurisdiction of the High Court is not affected by Article 329(b) of the
Constitdion and that he was entitled to a writogfrtiorari in the circumstances of the case.

3. Broadly speaking, the arguments on which the judgment of the High Court is assailed
are twofold:-

(1) that the conclusion arrived at by the High Court does niwofrom the
language of Article 329(b) of the Constitution, whether that Article is read by itself or
along with the other Articles in Part XV of the Constitution; and

(2) that the anomalies which will arise if the construction put by the High Court on
Article 329(b) is accepted, are so startling that the courts should lean in favour of the
construction put forward on behalf of the appellant.

4. The first argument which turns on the construction of Article 329(b) requires serious
consideration, but | thk the second argument can be disposed of briefly at the outset. It
should be stated that what the appellant chooses to call anomaly can be more appropriately
described as hardship or prejudice and what their nature will be has been stated in forceful
language by Wallace J. isarvothama Raov. Chairman, Municipal Council, Saidapet
[(1924) ILR 47 Mad 585600]in these words :

I am quite clear that any pestection remedy is wholly inadequate to afford the
relief which the petitioner seeks, namely, thag #lection, now published be stayed,
until it can be held with himself as a candidate. It is no consolation to tell him that he
can stand for some other election. It is no remedy to tell him that he must let the
election go on and then have it set asig@dtition and have a fresh election ordered.
The fresh election may be under altogether different conditions and may bring
forward an array of fresh candidates. The petitioner can only have his proper relief if
the proposed election without him is stayedil his rejected nomination is restored,
and hence an injunction staying this election was absolutely necessary, unless the
relief asked for was to be denied him altogeihdimine. In most cases of this kind
no doubt there will be difficulty for theggrieved party to get in his suit in time,



before the threatened wrong is committed; but when he has succeeded in so doing, the
Court cannot stultify itself by allowing the wrong which it is asked to prevent to be
actually consummated while it is engagedrying the suit.

These observations however represent only one side of the picture and the sam¢uidgened
presented the other side of the picture in a subsequentDesseChettiarv. Chinnasami
Chettiar[AIR 1928 Mad.12711272] in the following pssage:

The petitioner is not without his remedy. His remedy lies in an election petition
which we understand he has already put in. It is argued for him that that remedy
which merely allows him to have set aside an election once held is not as efficacious
as the one which would enable him to stop the election altogether; and certain
observations at p. 600 dbarvothama Raov. Chairman, Municipal Council,
Saidapetare quoted. In the first place, we do not see how the mere fact that the
petitioner cannot gehe election stopped and has his remedy only after it is over by
an election petition will in itself confer on him any right to obtain a writ. In the
second place, these observations were directed to the consideration of the propriety of
an injunction ina civil suit, a matter with which we are not here concerned. And
finally it may be observed that these remarks were made some years ago when the
practice of individuals coming forward to stop elections in order that their own
individual interest may be sjuarded was not so common. It is clear that there is
another side of the question to be considered, namely, the inconvenience to the public
administration of having elections and the business of Local Boards held up while
individuals prosecute their inddual grievances. We understand the election for the
elective seats in this Union has been held up sint&1ay because of this petition,
the result being that the electors have been unable since then to have any
representation on the Board, and the Bdarfunctioning, if indeed it is functioning,
with a mere nominated fraction of its total strength; and this state of affairs the
petitioner proposes to have continued until his own personal grievance is satisfied.

These observations which were made igard to elections to Local Boards will apply with
greater force to elections to legislatures, because it does not require much argument to show
that in a country with a democratic constitution in which the legislatures have to play a very
important role, i will lead to serious consequences, if the elections are unduly protracted or
obstructed. To this aspect of the matter | shall have to advert later. But it is sufficient for the
present purpose to state firstly that in England the hardship and incoroeenieich may be
suffered by an individual candidate has not been regarded as of sufficient weight to induce
Parliament to make provision for immediate relief and the aggrieved candidate has to wait
until after the election to challenge the validity of tiegection of his nomination paper, and
secondly, that the question of hardship or inconvenience is after all only a secondary question,
because if the construction put by the High Court on Article 329(b) of the Constitution is
found to be correct, the fathat such construction will lead to hardship and inconvenience
becomes irrelevant.

5. Article 329 is the last Article in Part XV of the Constitution, the heading of which is
fiElection® In constructing this Article, reference was made by both partiteicourse of
their arguments to the other Articles in the same Part, namely, Articles 324, 325, 326, 327 and
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328. Article 324 provides for the constitution and appointment of an Election Commissioner
to superintend, direct and controleetions to the Igislatures; Article 325 prohibits
discrimination against electors on the ground of religion, race, caste or sex; Article 326
provides for adult suffrage; Article 327 empowers Parliament to pass laws making provision
with respect to all matters relating tor in connection with, elections to the legislatures,
subjectto the provisions of the Constitution; and Article 328 is a complementary Article
giving power to the State Legislature to make provision with respect to all matters relating to,
or in connectin with, elections to the State Legislature. A notable difference in the language
used in Articles 327 and 328 on the one hand, and Article 329 on the other, is that while the
first two Articles begin with the word3ubject to the provisions of this Coitstiono the last

Article begins with the worddinotwithstanding anything in this Constitutionlt was
conceded at the bar that the effect of this difference in language is that whereas any law made
by Parliament under Article 327, or by the State Legisés under Article 328, cannot
exclude the jurisdiction of the High Court under Article 226 of the Constitution, that
jurisdiction is excluded in regard to matters provided for in Article 329.

6. Now, the main controversy in this appeal cenaresind tle meaning of the word$o
election shall be called in question except by an election pétitioArticle 329(b), and the
point to be decided is whether questioning the action of the Returning Officer in rejecting a
nomination paper can be said to be coghpnded within the word@no election shall be
called in questiod The appellant's case is that questioning something which has happened
before a candidate is declared elected is not the same thing as questioning an election, and the
arguments advanced dis behalf in support of this construction were these:

(1) That the wordfelectiord as used in Article 329(b) means what it normally and
etymologically means, namely, the result of polling or the final selection of a candidate;

(2) That the fact thatraelection petition can be filed only after polling is over or after a
candidate is declared elected, and what is normally called in question by such petition is the
final result, bears out the contention that the wi@igctiord can have no other meaniiny
Article 329b) than the result of polling or the final selection of a candidate;

(3) That the wordsgarising out of or in connection wittwhich are used in Article 324(1)
and the word$with respect to all matters relating to, or in connectionawthich are used in
Articles 327 and 328, show that the framers of the Constitution knew that it was necessary to
use different language when referring respectively to matters which happen prior to and after
the result of polling, and if they had intendedriolude the rejection of a nomination paper
within the ambit of the prohibition contained in Article 329(b) they would have used similar
language in that Article and

(4) That the action of the Returning Officer in rejecting a nomination paper can be
guestoned before the High Court under Article 226 of the Constitution for the following
reasort Scrutiny of nomination papers and their rejection are provided for in Section 36 of
the Representation of the People Act, 1951. Parliament has made this provestencise of
the powers conferred on it by Article 327 of the Constitution whiclfisishject to the
provisions of the ConstitutianTherefore, the action of the Returning Officer is subject to the
extraordinary jurisdiction of the High Court under Arti@26.



7. These arguments appear at first sight to be quite impressive, but in my opinion there are
weightier and basically more important arguments in support of the view taken by the High
Court. As we have seen, the most important question for deteioniria the meaning to be
given to the wordielectiord in Article 329(b). That word has by long usage in connection
with the process of selection of proper representatives in democratic institutions, acquired
both a wide and a narrow meaning. In the narsewse, it is used to mean the final selection
of a candidate which may embrace the result of the poll when there is potliagarticular
candidate being returned unopposed when there is no poll. In the wide sense, the word is used
to connote the enBrprocess culminating in a candidate being declared elect8dninasalu
v. Kuppuswami[AIR 1928 Mad.253 255] the learned Judges of the Madras High Court after
examining the question, expressed the opinion that the term "election" may be taken to
embiace the whole procedure wherebyfetected membeéris returned, whether or not it be
found necessary to take a poll. With this view, my brother, Mahajan J. expressed his
agreement irsat Narainv. Hanuman Prasad/AIR 1945 Lah. 8pand | also find myselfni
agreement with it. It seems to me that the wid@ldctiord has been used in Part XV of the
Constitution in the wide sense, that is to say, to connote the entire procedure to be gone
through to return a candidate to the legislature. The use of the espréssnduct of
election® in Article 324 specifically points to the wide meaning, and that meaning can also
be read consistently into the other provisions which occur in Part XV including Article 329
(b). That the wordielectiord bears this wide meaninghenever we talk of elections in a
democratic country, is borne out by the fact that in most of the books on the subject and in
several cases dealing with the matter, one of the guestions moot&deis,the election
begins. The subject is dealt with quitencisely inHalsbury's Laws of England(See page
237 ofHalsbury's Laws of England 2nd ed, Vol. 12) in the following passage(s) under the
headingiCommencement of the Electian

Although the first formal step in every election is the issue of the e,
election is considered for some purposes to begin at an earlier date. It is a question of
fact in each case when an election begins in such a way as to make the parties
concerned responsible for breaches of election law, the test being whethertéisé con
is Areasonably i mminento. Neither the issue
notice of election can be looked to as fixing the date when an election begins from
this point of view. Nor, again, does the nomination day afford any criterion. The
election will usually begin at least earlier than the issue of the writ. The question
when the election begins must be carefully d
conduct and management ofod an election may be
to when a particular person commences to be a candidate is a question to be
considered in each case.

The discussion in this passage makes it <clear
appropriately used with reference to the entire process which tonsiseveral stages and

embraces many steps, some of which may have an important bearing on the result of the
process.

8. The next important question to be considered is what is meant by the @mrds
election shall be called in questrA reference tany treatise on elections in England will
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show that an election proceeding in that country is liable to be assailed on very limited
grounds, one of them being the improper rejection of a nomination paper. The law with which
we are concerned is not matdiadifferent, and we find that in SectiodO0 of the
Representation of the People Act, 1951, one of the grounds for declaring an election to be
void is the improper rejection of a nomination paper.

9. The question now arisgwhether the law of electiona this country contemplates that
there should be two attacks on matters connected with election proceedings, one while they
are going on by invoking the extraordinary jurisdiction of the High Court under Article 226 of
the Constitution (the ordinary jadiction of the courts having been expressly excluded), and
another after they have been completed by means of an election petition. In my opinion, to
affirm such a position would be contrary to the scheme of Part XV of the Constitution and the
Representatn of the People Act, which, as | shall point out later, seems to be that any matter
which has the effect of vitiating an election should be brought up only at the appropriate stage
in an appropriate manner before a special tribunal and should not bghtorgqu at an
intermediate stage before any court. It seems to me that under the election law, the only
significance which the rejection of a nomination paper has consists in the fact that it can be
used as a ground to call the election in question. ArB2ie(b) was apparently enacted to
prescribe the manner in which and the stage at which this ground, and other grounds which
may be raised under the law to call the election in question could be urged. | think it follows
by necessary implication from thenguage of this provision that those grounds cannot be
urged in any other manner, at any other stage and before any other court. If the grounds on
which an election can be called in question could be raised at an earlier stage and errors, if
any, are rectiéd, there will be no meaning in enacting a provision like Article 329(b) and in
setting up a special tribunal. Any other meaning ascribed to the words used in the Article
would lead to anomalies, which the Constitution could not have contemplated, tremof
being that conflicting views may be expressed by the High Court at theollireg stage and
by the election tribunal, which is to be an independent body, at the stage when the matter is
brought up before it.

10. | think that a brief examination oh¢ scheme of Part XV of the Constitution and the
Representation of the People Act, 1951, will show that the construction | have suggested is
the correct one. Broadly speaking, before an election machinery can be brought into
operation, there are three régjtes which require to be attended to, namely, (1) there should
be a set of laws and rules making provisions with respect to all matters relating to, or in
connection with, elections, and it should be decided as to how these laws and rules are to be
made(2) there should be an executive charged with the duty of securing the due conduct of
elections; and (3there should be a judicial tribunal to deal with disputes arising out of or in
connection with elections. Articles 327 and 328 deal with the firdiedd requisites, Article
324 with the second, and Article 329 with the third requisite. The other two Articles in Part
XV, viz. Articles 325 and 326, deal with two matters of principle to which the Constitution
framers have attached much importance. They a

(1) prohibition against discrimination in the preparation of, or eligibility for inclusion
in, the electoral rolls, on grounds of religion, race, caste, sex or any of them; and
(2) adult suffrage.
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Part XV of the Constitution is really a code in ifsptoviding the entire groundork for
enacting appropriate laws and setting up suitable machinery for the conduct of elections.

11 The Representation of the People Act, 1951, which was passed by Parliament under
Article 327 of the Constitution, makestdiged provisions in regard to all matters and all
stages connected with elections to the various legislatures in this country. That Act is divided
into Il parts, and it is interesting to see the wide variety of subjects they deal with. Part Il
deals withthe qualifications and disqualifications for membership, Part Il deals with the
notification of General Elections, Part IV provides for the administrative machinery for the
conduct of elections, and Part V makes provisions for the actual conduct obredeatid
deals with such matters as presentation of nomination papmrsirements of a valid
nomination, scrutiny of nominations, etc., and procedure for polling and counting of votes.
Part VI deals with disputes regarding elections and provides fordahaenof presentation of
election petitions, the constitution of election tribunals and the trial of election petitions. Part
VIl outlines the various corrupt and illegal practices which may affect the elections, and
electoral offences. Obviously, the Aist a self contained enactment so far as elections are
concerned, which means that whenever we have to ascertain the true position in regard to any
matter connected with elections, we have only to look at the Act and the rules made there
under. The provisias of the Act which are material to the present discussion are Sections 80,
100, 105 and 170, and the provisions of Chapter Il of Part IV dealing with the form of
election petitions, their contents and the reliefs, which may be sought in them. Section 80,
which is drafted in almost the same language as Article 329(b), providenthalection
shall be called in question except by an election petition presented in accordance with the
provisions of this Pait Section100, as we have already seen, provideshe grounds on
which an election may be called in question, one of which is the improper rejection of a
nomination paper. Sectioh05 says thafievery order of the Tribunal made under this Act
shall be final and conclusi®@eSection 170 provides thaho civil court shall have jurisdiction
to question the legality of any action taken or of any decision given by the Returning Officer
or by any other person appointed under this Act in connection with an elédtimse are the
main provisions regardindextion matters being judicially dealt with, and it should be noted
that there is no provision anywhere to the effect that anything connected with elections can be
guestioned at an intermediate stage.

12. It is now wellrecognized that where a right oalility is created by a statute which
gives a special remedy for enforcing it, the remedy provided by that statute only must be
availed of. This rule was stated with great clarity by Willes Walver Hampton New Water
Works Co v. Hawkesford[(1859) 6 CB. (N.S) 336 356 in the following passage:

There are three classes of cases in which a liability may be established founded
upon statute. One is, where there was a liability existing at common law and that
liability is affirmed by a statute which givesspecial and peculiar form of remedy
different from the remedy which existed at common law; there, unless the statute
contains words which expressly or by necessary implication exclude the common law
remedy, the party suing has his election to pursihereihat, or the statutory remedy.

The second class of cases is, where the statute gives the right to sue merely, but
provides no patrticular form of remedy; there, the party can only proceed by action at



common law. But there is a third class, viz., wheet@bility not existing at common

law is created by a statute which at the same time gives a special and particular
remedy for enforcing it. The remedy provided by the statute must be followed, and it
is not competent to the party to pursue the coursécapfe to cases of the second
class. The form given by the statute must be adopted and adhered to.

13. It was argued that since the Representation of the People Act was enacted subject to
the provisions of the Constitution, it cannot bar the jurisdictibthe High Court to issue
writs under Article 226 of the Constitution. This argument however is completely shut out by
reading the Act along with Article 329(b). It will be noticed that the language used in that
Article and in Section 80 of the Act isnabst identical, with this difference only that the
Article is preceded by the wordmotwithstanding anything in this Constitutior think that
those words are quite apt to exclude the jurisdiction of the High Court to deal with any matter
which may arie while the elections are in progress.

14. It may be stated that Section 107(1) of the Representatithre &eople Act, 1949 in
England is drafted almost in the same language as Article 329(b). That Section runs thus:

No parliamentary election and neturn to Parliament shall be questioned except
by a petition complaining of an undue election or undue return (hereinafter referred to
as a parliamentary election petition) presented in accordance with this Part of this
Act.

It appears that similar langge was used in the earlier statutes, and it is noteworthy that it has
never been held in England that the improper rejection of a nomination paper can be the
subject of a writ otertiorari or mandamusOn the other hand, it was conceded at the bar that
the question of improper rejection of a nomination paper has always been brought up in that
country before the appropriate tribunal by means of an election petition after the conclusion of
the election. It is true that there is no direct decision holdiagy tthe words used in the
relevant provisions exclude the jurisdiction of the High Court to issue appropriate prerogative
writs at an intermediate stage of the election, but the total absence of any such decision can be
accounted for only on the view thaetprovisions in question have been generally understood

to have that effect. Our attention was drawn to Rule 13 of the rules appended to the Ballot Act
of 1872 and a similar rule in the Parliamentary Elections Rules of 1949, providing that the
decision ofthe Returning Officer disallowing an objection to a nomination paper shall be
final, but allowing the same shall be subject to reversal on a petition questioning the election
or return. These rules however do not affect the main argument. | think iedagitimately

stated that if words similar to those used in Article 329(b) have been consistently treated in
England as words apt to exclude the jurisdiction of the courts including the High Court, the
same consequence must follow from the words usedtioléd329(b) of the Constitution. The
words "notwithstanding anything in this Constitution" give to that Article the same wide and
binding effect as a statute passed by a sovereign legislature like the English Parliament.

15. It may be pointed out thatricle 329(b) must be read as complimentary to clause (a)
of that Article. Clause (a) bars the jurisdiction of the courts with regard to such law as may be
made under Articles 327 and 328 relating to the delimitation of constituencies or the allotment
of seats to such constituencies. It was conceded before us that Article 329(b) ousts the
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jurisdiction of the courts with regard to matters arising between the commencement of the
polling and the final selection. The question which has to be asked is whaitvabteecason

the legislature could have had to leave only matters connected with nominations subject to the
jurisdiction of the High Court under Article 226 of the Constitution. If Part XV of the
Constitution is a code by itself, i.e., it creates rightg provides for their enforcement by a
special tribunal to the exclusion of all courts including the High Court, there can be no reason
for assuming that the Constitution left one small part of the election process to be made the
subjectmatter of contesbefore the High Courts and thereby upset the-8ofedule of the
elections The more reasonable view seems to be that Article 329 covergladtoral
matters.

16. The conclusions which | have arrived at may be summed up briefly as fellows:

(1) Havirg regard to the important functions which the legislatures have to
perform in democratic countries, it has always been recognized to be a matter of first
importance that elections should be concluded as early as possible according to time
schedule and ationtroversial matters and all disputes arising out of elections should
be postponed till after the elections are over, so that the election proceedings may not
be unduly retarded or protracted.

(2) In conformity with this principle, the scheme the electaw in this country
as well as in England is that no significance should be attached to anything which
does not affect th@electiord and if any irregularities are committed while it is in
progress and they belong to the category or class which, ureléawhby which
elections are governed, would have the effect of vitiatingfitleel e canhdi enablé
the person affected to call it in question, they should be brought up before a special
tribunal by means of an election petition and not be made the swbjactlispute
before any court while the election is in progress.

17. 1t will be useful at this stage to refer to the decision the Privy Coun@kigev.
Laudry [(1876) 2 AC 10R Petitioner in that casdaving been declared duly elected a
member to @present an electoral district in the Legislative Assembly of the Province of
Quebec, his election was afterwards, on petition, declared null and void by judgment of the
Superior Court, under the Quebec Controverted Elections Act, 1875wasdimself
dedared guilty of corrupt practices both personally and by his agents. Thereupon, he applied
for special leave to appeal to Her Majesty in Council, but it was refused on the ground that the
fair construction of the Act of 1875 and the Act of 1872 which mtedet providing among
other things that the judgment of the Superior Césinall not be susceptible of appealas
that it was the intention of the legislature to create a tribunal for the purpose of trying election
petitions in a manner which should neaits decision final for all purposes, and should not
annex to it the incident of its judgment being reviewed by the Crown under its prerogative. In
delivering the judgment of the Privy Council, Lord Cairns observed as follows:

These two Acts of Parliamenthe Acts of 1872 and 1875, are Acts peculiar in
their character. They are not Acts constituting or providing for the decision of mere
ordinary civil rights; they are Acts creating an entirely new, and up to that time
unknown, jurisdiction in a particul&ourt for the purpose of taking out, with its own
consent, of the Legislative Assembly, and vesting in that Court, that very peculiar
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jurisdiction which, up to that time, had existed in the Legislative Assembly of
deciding election petitions, and deteninig the status of those who claimed to be
members of the Legislative Assembly. A jurisdiction of that kind is extremely special,
and one of the obvious incidents or consequences of such a jurisdiction must be that
the jurisdiction, by whomsoever it is tie exercised, should be exercised in a way
that should as soon as possible become conclusive; and enable the constitution of the
Legislative Assembly to be distinctly and speedily known.

After dealing with certain other matters, the Lord Chancellor poszeéo make the following
further observations:

Now, the subjeetmatter, as has been said, of the legislation is extremely peculiar.
It concerns the rights and privileges of the electors and of the Legislative Assembly to
which they elect members. Thadghts and privileges have always every colony,
following the example of the mother country, been zealously maintained and guarded
by the Legislative Assembly. Above all, they have been looked upon as rights and
privileges which pertain to the Legitlee Assembly, in complete independence of
the Crown, so far as they properly exist. And it would be a result somewhat
surprising, and hardly in consonance with the general scheme of the legislation, if,
with regard to rights and privileges of this kintiwiere to be found that in the last
resort the determination of them no longer belonged to the Legislative Assembly, no
longer belonged to the Superior Court which the Legislative Assembly had put in its
place, but belonged to the Crown in Council, with #dvice of the advisers of the
Crown at home, to be determined without reference either to the judgment of the
Legislative Assembly, or of that Court which the Legislative Assembly had
substituted in its place.

18. The points which emerge from this decisimay be stated as follows : (1) The right to
vote or stand as a candidate for election is not a civil right but is a creature of statute or
special law and must be subject to the limitations imposed it (2) Strictly speaking, it is the
sole right of the kgislature to examine and determine all matters relating to the election of its
own members, and if the legislature takes it out of its own hands and vests in a special
tribunal an entirely new and unknown jurisdiction, that special jurisdiction should be
exercised in accordance with the law which creates it.

20. It is necessary to refer at this stage to an argument advanced before us on behalf of the
appellant which was based on the language of Article 71(1) of the Constitution. That
provision runs thus:

All doubts and disputes arising out of or in connection with the election of a
President or Vicé’resident shall be inquired into and decided by the Supreme Court
whose decision shall be final.

The argument was as follows. There is a marked contrastdretive language used in Article

71(1) and that of Article 329(b). The difference in the phraseology employed in the two
provisions suggests that they could not have been intended to have the same meaning and
scope as regards matters to be brought up béfer&ribunals they respectively deal with. If

the framers of the Constitution, who apparently knew how to express themselves, intended to
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include within the ambit of Article 329(b) all possible disputes connected with elections to

legislatures, includinglisputes as to nominations, they would have used similar words as are

to be found in Article 71(1). It is true that it is not necessary to use identical language in every
provision, but one can conceive of various alternative ways of expression whichomouéy

more clearly and properly what Article 329(b) is said to convey.

21. It seems to me that once it is admitted that the same idea can be expressed in different
ways and the same phraseology need not be employed in every provision, the argument loses
much of its force. But, however that may be, | think there is a good explanation as to why
Article 329(b) was drafted as it stands.

22. A reference to the election rules made under the Government of India Acts of 1919
and 1935 will show that the provisie in them on the subject were almost in the same
language as Article 329(b). The corresponding rule made under the Government of India Act,
1919, was Rule 31 of tHeectoralRules, and it runs as follows :

No election shall be called in question, exd®ptan election petition presented in
accordance with the provisions of this Part.

It should be noted that this rule occurs in Part VII, the heading of whithédinal decision

of doubts and disputes as to the validity of an eledtibhese words tlow some light on the
function which the election tribunal was to perform, and they are the very words which the
learned counsel for the appellant argued, ought to have been used to make the meaning clear.

23. The same scheme was followed in Election Rules framed under the Government of
India Act, 1935, which are contained iiifthe Government of India (Provincial Elections)
(Corrupt Practices and Election Petitions) Order, D9&&ted the 3rd July, 1936. In that
Order, theRule corresponding tBule 31 under the earlier Act, runs thus:

No election shall be called in question except by an election petition presented in
accordance with the provisions of this Part of the Order.

This rule is to be found in Part Il of the Order, the heading of whié¢Désision of doubts
and disputes as tbevalidity of an election and disqualification for corrupt practioes.

24. The rules to which | have referred were apparently framed on the pattern of the
corresponding provisions of the British Acts of 1868 and 18n2, they must have been
intended to cover the same ground as the provisions in England have been understood to
cover in that country for so many years. If the language used in Article 329(b) is considered
against this historical background, it should bet difficult to see why the framers of the
Constitution framed that provision in its present form and chose the language which had been
consistently used in certain earlier legislative provisions and which had stood the test of time.

25. And now a word aso why negative language was used in Article 329(b). It seems to
me that there is an important difference between Article 71(1) and Article 329(b). Article
71(1) had to be in an affirmative form, because it confers special jurisdiction on the Supreme
Coutt which that Court could not have exercised but for this Article. Article 329(b), on the
other hand, was primarily intended to exclude or oust the jurisdiction of all courts in regard to
electoral matters and to lay down the only mode in which an elextiold be challenged.

The negative form was therefore more appropriate, and, that being so, it is not surprising that
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it was decided to follow the prexisting pattern in which also the negative language had been
adopted.

26. Before concluding, | should fier to an argument which was strenuously pressed by
the learned counsel for the appellant and which has been reproduced by one of the learned
Judges of the High Court in these words:

It was next contended that if nomination is pafrelection, a disputesato the
validity of nomination is a dispute relating to election and that can be called in
guestion only in accordance with the provisions of Article 329(b) by the presentation
of an election petition to the appropriate Tribunal and that the ReturningeOff
would have no jurisdiction to decide that matter and it was further argued that
Section 36 of Act XLIII of 1951 would beltra viresin as much as it confers on the
Returning Officer a jurisdiction which Article 329(b) confers on a Tribunal to be
appanted in accordance with the Article.

This argument displays great dialectical ingenuity, but it has no bearing on the result of this
appeal and | think it can be very shortly answered. Under Section 36 of the Representation of
the People Act, 1951, it ihe duty of the Returning Officer to scrutinize the nomination
papers to ensure that they comply with the requirements of the Act and decide all objections
which be made to any nomination. It is clear that unless this duty is discharged properly, any
numkber of candidates may stand for election without dging with the provisions of the

Act and a great deal of confusion may ensue. In discharging the statutory duty imposed on
him, the Returning Officer does not call in question any election. Scrutiny rofination

papers is only a stage, though an important stage, in the election process. It is one of the
essential duties to be performed before the election can be completed, and anything done
towards the completion of the election proceeding can by nalstwéreasoning be described

as questioning the election. The fallacy of the argument lies in treating a single step taken in
furtherance of an election as equivalent to election. The decision of this appeal however turns
not on the construction of the gie word felectiord but on the construction of the
compendious expressidniino election shall be called in questidn its context and setting,

with due regard to the scheme of Part XV of the Constitution and the Representation of the
People Act, 1951. ®dently, the argument has no bearing on this method of approach to the
guestion posed in this appeal, which appears to me to be the only correct method.

27. We are informed that besides the Madras High Court, seven other State High Courts
have held thathey have no jurisdiction under Article 226 of the Constitution to entertain
petitions regarding improper rejection of nomination papers. This view i1y opinion
correct and must be affirmed. The appeal must therefore fail and is dismissed.

* k kkx %
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Election Commission of India through Secretary Ashok Kumar
AIR 2000 SC 2979

R.C. LAHOTI, J .7 2. The 12th Lok Sabha having been dissolved by the President of India
on 26.4.1999, the Election Commission of India announced the programme for thalGene
Election to constitute the 13th Lok Sabha. Pursuant thereof, the polling in the State of Kerala
took place on 11.9.1999. The counting of votes was scheduled to take place on 6.10.1999.

3. In exercise of the powers conferred by Rule 59A of the ConofuBilection Rules,
1961, the Election Commission of India issued a notification published in Kerala Gazette
Extra-ordinary dated 1st October, 1999 which reads as under:

NOTIFICATION NO. 470/99/JUDII (H.P.)

1. WHEREAS, Rule 59A of the Conduct of ElecgoRules, 1961 provides that
where the Election Commission apprehends intimidation and victimisation of electors
in any constituency and it is of the opinion that it is absolutely necessary that ballot
papers taken out of all ballot boxes used in that d¢oesicy should be mixed before
counting, instead of being counted polling station wise, it may, by naotification in the
Official Gazette, specify such constituency;

2. AND WHEREAS, on such specification under the said Rule 59A of the
Conduct of Election Res, 1961, the ballot papers of the specified constituency shall
be counted by being mixed instead of being counted polling station wise.

3. AND WHEREAS, the Election Commission has carefully considered the
matter and has decided that in the light of ginevailing situation in the State of
Kerala, and in the interest of free and fair election and alsihémafety and security
of electors and with a view to preventing intimidation and victimisation of electors in
that State, each of the Parliamentaryn§duencies in the State except Ernakulam
and Trivandrum Parliamentary Constituencies, may be specified under the said Rule
59A for the purposes of counting votes at the general election to the House of the
People, 1999 now in progress.

4. NOW, THEREFOREthe Election Commission hereby specifies that each of
the said Parliamentary Constituenciesxcept Ernakulam and Trivandrum
Parliamentary Constituencieis the State of Kerala as the constituencies to which
the provisions of Rule 59A of the ConductBiections Rules, 1961 shall apply for
the purpose of counting of votes at the current General Election to the House of the
People.

BY ORDER
Sdt
(K.J. RAO)
SecretaryElection Commission of India

4. In Ernakulam and Trivandrum constituencies electronic voting machines were
employed for polling. In all other constituencies of Kerala voting was through ballot papers.

5. 0n 4.10.1999, two writ petitions were filed respreely by the respondent®.l & 2
herein, laying challenge to the validity of the above notification. In R0224444/1999 filed



13

by respondento. 2, who was a candidate in the election and has been a member of the
dissolved Lok Sabha having also héhe office of a Minister in the Cabinet, it was alleged

that large scale booth capturing had taken place in the Lok Sabha election at Kannur,
Allappuzha and Kasaragod constituencies. Similar allegations of both capturing were made as
to polling stations ttoughout the State. At such polling stations, the polling agentseof
Congress party and their allies were not allowed to sit in the polling booths. In 70 booths
polling was above 90%, in 25 booths the percentage of polling was more than 92% and in 5
boahs it was 95% and above. The presiding officers and the electoral officers did not take
any action on the complaints made to them and they were siding with the ruling party (Left
Democratic Front or the LDF). At some places the representatives of thee€®party were
ordered to be given police protection by the Court but no effective police protection was
given. There are other polling booths where the percentage of polling has been very low, as
less as 7.8% in bootho. 21 at Manivara Government Schodlo polling was recorded in

booth no. 182. In 27 booths polling was 26%. Complaints were also made to the Chief
Election Commissioner. Under Section 135A of the Representation of the People Act, 1951,
booth capturing is an offence.

6. O.P.no. 24516/1999was filed by respondemiol, who contested from the Allapuzha
constituency as an independent candidate, alleging more or less similar facts as were alleged
in O.P.n024444/1999.

7. In both the writ petitions it is alleged that in the matter of countirg Election
Commission of India issued guidelines on 22nd September, 1999 which directed that all the
ballot boxes of one Polling Station will be distributed to one table for counting the ballot
papers. There was no change in the circumstances evertsmaate of the aboweaid
guidelines and yet on 28.9.1999 the Election Commission of India issued the impugned
notification. According to both the writ petitioners, if counting took place in accordance with
the directions issued on 28.9.1999, valuabéegiof evidence would be lost as the allegations
as to booth capturing could best be substantiated if the counting of votes took place polling
stationwise and not by mixing of votes from the various booths. An interim relief was sought
by both the writ ptitioners seeking suspension of the notification dated 28.9.1999.

8. Notice of the writ petition and applications seeking interim relief was served on the
standing counsel for the State Government and the Government Pleader who represented the
Chief Elecoral Officer. Paucity of time and the urgency required for hearing the matter did
not allow time enough for service of notice on the parties individually.

9. The prayer for the grant of interim relief was opposed by the learned counsel appearing
for the espondents before the High Court by placing reliance on Article 329(b) of the
Constitution. According to the writ petitioners before the High Court, the normal rule was to
count votes bootlwise unless exceptional circumstances were shown to exist whareupo
Rule 59A could be invoked. According to the learned counsel for the respondents before the
High Court, in Ernakulam and Trivandrum parliamentary constituencies, polling was done
with the aid of voting machines and henegcepting these two constituergiéhe Election
Commission of India formed an opinion for invoking Rule 59A which the Election
Commission of India was justifiedndwell within its power to do. In the opinion of the High
Court, in view of large number of allegations of booth capturimighput saying that such
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allegations were correct) it was necessary to have the votes countedvissoto that the
correctness of the allegations could be found out in an election petition which would be filed
later, on declaration of the results. ThegiliCourt also believed the averment made in the
affidavits filed in support of the stay petitions wherein it was stated that training was given to
the officers for counting the votes boatlise, i.e. with mixing or without mixing. Mixing of
votes of all boths will take more time in counting and require engagement of more officers.
The learned Governmempteader was not able to demonstrate before the High Court if the
notification dated 28.9.1999 was published in the official gazette. On a cumulativeoéffect
the availability of such circumstances, the High Court by its impugned order dated 4th
October, 1999 directed the Election Commission and Chief Electoral Officer to make
directions in such a way that counting was conducted bais consistently withthe
guidelines dated 22.9.1999.

10.0n 5.10.1999 the Election Commission of India filed the special leave petitions before
this court which were taken up for hearing upon motion made on behalf of the petitioner
appellant. A copy of the official gazettetdd 1st October, 1999 wherein the notification
dated 28.9.1999 was published, was also produced for the perusal of this court on the affidavit
of Shri K.J. Rao, Secretary, Election Commission of India. This court directed notices to be
issued and in the rmawhile operation of the order of the Kerala High Court was also directed
to be stayed.

11. When the matter came up for hearing after notice, leave was granted for filing the
appeals and interim direction dated 5.10.1999 was confirmed to remain in apditathe
disposal of appeals. At the final hearing it was admitted at the Bar that in view of the
impugned order of the High Court having been stayed by this court, the counting had taken
place in accordance with the Notification dated 28.9.1999 madleebl¢lection Commission
of India. In view of these subsequent events, the appeals could be said to have been rendered
infructuous. However, the learned counsel for the appellant submitted that the issue arising
for decision in these appeals is of widensigance in as much as several writ petitions are
filed before the High Courts seeking interim directions interfering with the election
proceedings and therefore it would be in public interest if this court may pronounce upon the
merits of the issue arigj for decision in these appeals. We have found substance in the
submission so made and, therefore, the appeals have been heard on merits.

12. The issue arising for decision in these appeals is the jurisdiction of the High Court to
entertain petitions uredt Article 226 of the Constitution of India and to issue interim
directions after commencement of the electoral process.

13. Article 324 of the Constitution contemplates constitution of the Election Commission
in which shall vest the superintendence, aimn and control of the preparation of the
electoral rolls for, and the conduct of, all elections to Parliament and to the Legislature of
every State and of elections to the offices of President andPresident held under the
Constitution. The words perintendence, direction and control have a wide connotation so as
to include therein such powers which though not specifically provided but are necessary to be
exercised for effectively accomplishing the task of holding the elections to their completion.
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14. The term election as occurring in Article 329 has been held to mean and include the
entire process from the issue of the Notification under Section 14 of the Representation of the
People Act, 1951 to the declaration of the result under Section 66 Ait.

15. The constitutional status of the High Courts and the nature of the jurisdiction
exercised by them came up for tbensideration of this court iRlarwan Investment and
Trading Pvt.Ltd, Goa[1993 Supp (2) SCC 433t was held that the High Cads in India are
superior courts of record. They have original and appellate jurisdiction. They have inherent
and supplementary powetdnless expressly or impliedly barred and subject to the appellate
or discretionary jurisdiction ofthe Supreme Court, & High Courts have unlimited
jurisdiction including the jurisdiction to determine their own powers. The following statement
of law fromHa | s b wawy 6f £ngland[4th Edn., Vol.10, para 713] was quoted with
approval:

Prima facie no matter is deemed to beyond the jurisdiction of a superior court
unless it is expressly shown to be so, while nothing is within the jurisdiction of an
inferior court unless it is expressly shown on the face of the proceedings that the
particular matter is within the cognizanof the particular court.

16. This Court observed that the jurisdiction of courts is carved out of sovereign power of
the State. People of free India are the sovereign and the exercise of judicial power is
articulated in the provisions of the Constitutiom be exercised byhe courts under the
Constitution and the laws there under. It cannot be confined to the provisions of imperial
statutes of a bygone age. Access to court which is an important right vested in every citizen
implies the existence of theower of thecourt to render justice according to law. Where
statute is silent and judicial intervention is requir@durts strive to redress grievances
according to what is perceived to be principles of justice, equity and good conscience.

17. That the pwer of judicial review is a basic structuretbé Constitution- is a concept
which is no longer an issue.

18. Is there any conflict between the jurisdiction conferred on the High Courts by Article
226 of the Constitution and the embargoes created tigi@&B29 and if so how would they
co-exist came up for the consideration of this courtNifP. Ponnuswamiv. Returning
Officer, Namakkal ConstituencyAIR 1952 SC 64 The law enunciated iRonnuswamd s
casewas extensively dealt withand also amplified,by another Constitution Bench in
Mohinder Singh Gill v. Chief Election Commissioner, NewbDelhi [AIR 1978 SC 85]L The
plenary power of Article 329 has been stated by the Constitution Bench to be founded on two
principles :

(1) The peremptory urgency ofgmpt engineering of the whole election process
without intermediate interruptions by way of legal proceedings challenging the steps
and stages in between the commencement and the conclusion;

(2) The provision of a special jurisdiction which can be ingokg an aggrieved
party at the end of the election excludes oftven, the right and remedy being creatures
of statutes and controlled by the Constitution.

On these principlesthe conclusions arrived at iRonnuswamicase were so stated in
Mohinder Sinch Gill case
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(1) Having regard to the important functions which the legislatures have to
perform in democratic countries, it has always been recognised to be a matter of first
importance that elections should be concluded as early as possible acamtétimgy t
schedule and all controversial matters and all disputes arising out of elections should
be postponed till after the elections are over, so that the election proceedings may not
be unduly retarded or protracted.

(2) In conformity with this principlethe scheme of the election law in this
country as well as in England is that no sigificance should be attached to anything
which does not affect the election; and if any irregularities are committed while it is
in progress and they belong to the categaryglass which under the law by which
elections are governed, would have the effect of vitiating the election and enable the
person affected to call it in question, they should be brought up before a special
tribunal by means of an election petition armt be made the subject of a dispute
before any court while the election is in progress.

19. However, the Constitution Bench Mohinder Singh Gill casecould not resist
commenting onPonnuswamicaseobserving that the neobstante clause in Article 329
pushes out Article 226 where the dispute takes the form of calling in question an election,
except in special situations pointed out at, but left unexplorBoémmuswami

20. Vide para 29 inMohinder Singh Gill case the Constitution Bench noticed two type
of decisions and two types of challenges: The first relating to proceedings which interfere
with the progress of the election and the second which accelerate the completion of the
election and acts in furtherance of an election. A readindadfinder Singh Gill casepoints
out that there may be a few controversies which may not attract the wrath of Article 329(b).
To wit:

(i) power vested in a functionary like the Election Commission is a trust and in
view of the same having been vested in high functiortan be expected to be
discharged reasonably, with objectivity and independence and in accordance with
law. The possibility however cannot be ruled out where the repository of power may
act in breach of law or arbitrarily onalafide

(i) A dispute rased may not amount to calling in question an election if it
subserves the progress of the election and facilitates the completion of the election.
The Election Commission may pass an order which far from accomplishing and
completing the process of electiomy thwart the course of the election and such a
step may be wholly unwarranted by the Constitution and wholly unsustainable under
the law.

In Mohinder Singh Gill case this Court gives an example. Say after the President notifies the
nation on the holdig of elections under Section 15 and the Commissioner publishes the
calendar for the poll under Section 30 if the latter orders returning officers to accept only one
nomination or only those which come from one party as distinguished from other parties or
independents, which order would have the effect of preventing an election and not promoting
it, the Courés intervention in such a case will facilitate the flow and not stop the election
stream.
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21. A third category is not far to visualise. Under Sec®dnof the Representation of the
People Act, 1951 an election petition cannot be filed before the date of election, i.e., the date
on which the returned candidate is declared elected. During the process of election something
may have happened which wouldopide a good ground for the election being set aside.
Purity of election process has to be preserved. One of the means for achieving this end is to
deprive a returned candidate of the success secured by him by resorting to means and methods
falling foul of the law of elections. But by the time the election petition may be filed and
judicial assistance securadaterial evidence may be lost. Before the result of the election is
declared assistance of Court may be urgently and immediately needed to praserve t
evidencewithout in any manner intermeddling with or thwarting the progress of election. So
alsqg there may be cases where the relief sought for may not interfere or intermeddle with the
process of the election but the jurisdiction of the Court is Isioiagbe invoked for correcting
the process of electipmaking care of such aberrations as can be taken care of only at that
moment failing which the flowing stream of election process may either stop or break its
bounds and spill over. The relief soudinr is to let the election process proceed in
conformity with law and the facts and circumstances be such that the wrong done shall not be
undone after the result of the election has been announced subject to overriding consideration
that the Coufs intevention shall not interrupt, delay or postpone the ongoing election
proceedings. The facts of the case at hand provide one such illustration with whsblaliwe
deal with a little laterWe proceed to refer a few other decided cases of this court citeel at
Bar.

22. In Lakshmi Charan Senv. A.K.M. Hassan UzzamarfjAIR 1985 SC 123Bwrit
petitions under Article 226 of the Constitution were filed before the High Court asking for the
writs of mandamusand certiorari, directing that the instructions issued the Election
Commission should not be implemented by the Chief Electoral Officer and others; that the
revision of electoral rolls be undertakéa novo that claims, objections and appeals in regard
to the electoral rofl be heard and disposed of in aadamce with the rules; and that, no
notification be issued undesection15(2) of the Representation of the People Act, 1951
calling for election to the West Bengal Legislative Assembly, until the rolls were duly
revised. The High Court entertained the fi@tis and gave interim orders. The writ petitioners
had also laid challenge tihe validity of several provisions ahe Acts and Rules, which
challenge was given up before the Supreme Court. The Constitution Bencthbegh the
High Court was justifiedn entertaining the writ petition and issuing a rule thersiimce the
writ petition apparently contained a challenge to several provisiogeaifon laws, it was
not justified in passing any order which would have the effect of postponing thmmrdec
which were then imminenEven assuming, therefore, that the preparation and publication of
electoral rolls are not a part of the process of election within the meaning of Article 329(b),
we must reiterate our view that the High Court ought not to hassega the impugned interim
orders, whereby it not only assumed control over the election process but, as a result of
which, the election to the Legislative Assembly stood the risk of being postponed indefinitely.

23. In Election Commission of Indiav. Stae of Haryana[AIR 1984 SC 140pthe
Election Commission fixed the date of election and proposed to issue the requisite
notification. The Government of Haryana filed a writ petition in the High Court and secured
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an exparte order staying the issuance andbfication of the notification by the Election
Commission of India undesections 30, 56 and 150 of the Representation of the People Act,
1951. This Court deprecated granting of suwoéparte orders. During the course of its
judgment the majority speakirigrough the Chief Justice observed that it was not suggested
that the Election Commission could exercise its discretion in an arbitranglafidemanner;
arbitrariness andnalafides destroy the validity and efficacy of all orders passed by public
authorties. The minority view was recorded by M.P.Thakkar, J. quoting the following extract
from A.K.M Hassan Uzzaman. Union of India [(1982) 2 SCC 218

The imminence of the electoral process is a factor which must guide and govern
the passing of orders ihd exercise of the High Cogstwrit jurisdiction. The more
imminent such process, the greater ought to be the reluctance of the High Court to
do anything, or direct anything to be done, which will postpone that process
indefinitely by creating a situatioim which, the Government of a State cannot be
carried on in accordance with the provisions of the Constitution

and held that even accordingHassancasethe Court has the power to issue an interim order
which has the effect of postponing an electiort bhunust be exercised sparingly (with
reluctance) particularly when the result of the order would be to postpone the installation of a
democratially elected popular Government.

24. In Digvijay Motev. Union of India [(1993) 4 SCC 175]nis Court has hdlthat the
powers conferred on the Election Commission are not unbridled; judicial review will be
permissible over the statutory body, i.e., the Election Commission exercising its functions
affecting public law rights though the review will depend uporfalats and circumstances of
each case; the power conferred on the Election Commission by Article 324 has to be
exercised not mindlessly nanalafide nor arbitrarily nor with partiality but in keeping with
the guidelines of the rule of law and not stultify the Presidential notification nor existing
legislation.

25. Anugrah Narain Singhv. State of U.P.[(199 6 SCC 308 is a case relating to
municipal elections in the State of Uttar Pradesh. Barely one week before the voting was
scheduled to commenda, the writ petitions complaining of defects in the electoral rolls and
delimitation of constituencies and arbitrary reservation of constituencies for scheduled
castes, scheduled tribes and backward classes the High Courtgoaisgéedm order stopping
the election process. This Court quashed such interim orders and observed that if the election
is imminent or well under way, the Court should not intervene to stop the election process. If
this is allowed to be done, no election will ever take place lsecsameone or the other will
always find some excuse to move the Court and stall the elections. The importance of holding
elections at regular intervals cannot be eephasised. If holding of elections is allowed to
stall on the complaint of a few indddals, then grave injustice will be done to crores of other
voters who have a right to elect their representatives to the democratic bodies.

27. In Mohinder Singh Gill case,the Election Commission had cancelled a poll and
directed a reolling. The Constution Bench held that a writ petition challenging the
cancellation coupled with feoll amounted to calling in question a step in election and is
therefore barred by Article 329(b). Howeveide para 32, it has been observed that had it
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been a case of ene cancellation without an order for repoll, the course of election would
have been thwarted (by the Election Commission itself) and different considerations would
have come into play.

28. Election disputes are not just private civil disputes betweerpasties. Though there
is an individual or a few individuals arrayed as parties before the Court but the stakes of the
constituency as a whole are on trialhichever way thdis terminates it affects the fate of the
constituency and the citizens generalbp conscientious approach with overriding
consideration for welfare of the constituency and strengthening the democracy is called for.
Neither turning a blind eye to the controversies which have arisen, nor assuming aarole of
overenthusiastic activistwould do. The two extremes have to be avoided in dealing with
election disputes.

29. Section 100 of the Representation of the People Act, 1951 needs to be read with
Article 329(b), the former being a product of the later. The sweep of Section 108gpeli
the legislative intent would assist us in determining the span of Article 329(b) though the fact
remains that any legislative enactment cannot curtail or override the operation of a provision
contained in the Constitution. Section 100 is the onbyigion within the scope of which an
attack on the validity of the election must fall so as to be a ground available for avoiding an
election and depriving the successful candidate of his victory at the polls. The Constitution
Bench inMohinder Singh Gill caseasks us to read Section 100 widely as covering the whole
basket of grievances of the candidates.-8abse (iv) of clause (d) of sigmction (1) of
Section 100 is a residual catah clause. Whenever there has been-campliance with the
provisionsof the Constitution or of the Representation of the People Act, 1951 or of any rules
or orders made there under if not specifically covered by any other preceding clause or sub
clause of the Section it shall be covered by-dalise (iv). The result of ¢helection insofar
as it concerns a returned candidate shall be set aside for any suchnmuiance as above
said subject to such namompliance also satisfying the requirement of the result of the
election having been shown to have been materiallytatieénsofar as a returned candidate is
concerned. The conclusions which inevitably follow are: in the field of election jurisprudence,
ignore such things as do not materially affect the result of the elegtitess the requirement
of satisfying the testf material effect has been dispensed with by the ésen if the law has
been breached and such breach satisfies the test of material effect on the result of the election
of the returned candidate yet postpone the adjudication of such dispute tillethiorel
proceedings are over so as to achieve, in larger public interest, the goal of constituting a
democratic body without interruption or delay on account of any controversy confined to an
individual or group of individuals oa single constituency havjparisen and demanding
judicial determination.

30. To what extent Article 329(b) has an overriding effect on Article 226 of the
Constitution? The two Constitution Benches have heldthieRepresentation of the People
Act, 1951 provides for only one redhe that remedy being by an election petition to be
presented after the election is over and there is no remedy provided at any intermediate stage.
The nonobstante clause with which Article 329 opens pushes out Article 226 where the
dispute takes the formf calling in question an election The provisions of the Constitution
and the Act read together do not totally exclude the right of a citizen to approach the Court so
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as to have the wrong done remedied by invoking the judicial forum; nevertheless dhedess
that the election rights and remedies are statutory, ignore the trifles even if there are
irregularities or illegalities, and knock the doors of the courts when the election proceedings
in question are over. Twpronged attack on anything done durthg election proceedings is

to be avoidedone during the course of the proceedings and the other at its termination, for
such twepronged attack, if allowed, would unduly protract or obstruct the functioning of
democracy.

31. The founding fathers of th€onstitution have consciously employed use of the words
fino election shall be called in questiom the body of Section 329(b) and these words
provide the determinative test for attracting applicability of Article 329(b). If the petition
presented to th€ourt calls in question an electidghe bar of Article 329(b) is attracted. Else
it is not.

32. For convenience sak&e would now generally sum up our conclusions by partly
restating what the two Constitution Benches have already said and then addlagfping
what follows therefrom in view of the analysis made by us hereinabove:

1) If an election, (the term election being widely interpreted so as to include all steps and
entire proceedings commencing from the date of notification of electiothdlldate of
declaration of result) is to be called in question and which questioning may have the effect of
interrupting, obstructing or protracting the election proceedings in any manner, the invoking
of judicial remedy has to be postponed till afterd¢bmpleting of proceedings in elections.

2) Any decision sought and rendered will not amount to calling in question an election if
it subserves the progress of the election and facilitates the completion of the election.
Anything done towards completingr in furtherance of the election proceedings cannot be
described as questioning the election.

3) Subject to the above, the action taken or orders issutitk Byection Commission are
open to judicial review on the wedkttled parameters which enable i@ review of
decisions of statutory bodies such as on a caseatd fideor arbitrary exercise of power
being made out or the statutory body being shown to have acted in breach of law.

4) Without interrupting, obstructing or delaying the progres$hefdection proceedings,
judicial intervention is available if assistance of the Court has been sought for merely to
correct or smoothen the progress of the election proceedings, to remove the obstacles therein,
or to preserve a vital piece of evidencah& same would be lost or destroyed or rendered
irretrievable by the time the results are declared tedstage is set for invoking the
jurisdiction of the Court.

5) The Court must be very circumspect and act with caution while entertaining any
election dispute though not hit by the bar of Article 329(b) but brought to it during the
pendency of election proceedings. The Court must guard against any attempt at retarding,
interrupting, protracting or stalling of the election proceedings. Care has to Ipetbakee
that there is no attempt to utilise the courts indulgence by filing a petition outwardly
innocuous but essentially a subterfuge or pretext for achieving an ulterior or hidden end.
Needless to say that in the very nature of the things the Coult wouwith reluctance and
shall not act except on a clear and strong case for its intervention having been made out by
raising the pleas with particulars and precision and supporting the same by necessary material.
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33. These conclusions, however, shoalat be construed as a summary of our judgment.
These have to be read along with the earlier part of our judgment wherein the conclusions
have been elaborately stated with reasons.

34. Coming back to the case at hand it is not disputed that the Electiomi€sion does
have power to supervise and direct the manner of counting of votes. Till 22nd September,
1999 the Election Commission was of the opinion that all the ballot boxes of one polling
station will be distributed to one table for counting the balkpers and that would be the
manner of counting of votes. On 28.9.1999 a notification under Rule 59A came to be issued.
It is not disputed that the Commission does have power to issue such notification. What is
alleged is that the exercise of power wada fide as the ruling party was responsible for
large scale booth capturing and it was likely to lose the success of its candidates secured by
committing an election offence if material piece of evidence was collected and preserved by
holding polling statin wise counting and such date being then made available to the Election
Tribunal. Such a dispute could have been raised before and decided by the High Court if the
dual test was satisfied: (i) the order sought from the Court did not have the effeatdihggt
interrupting, protracting or stalling the counting of votes and the declaration of the results as
only that much part of the election proceedings had remained to be completed at that stage,
(i) a clear case omalafideson the part of Election Comission inviting intervention of the
Court was made out, that being the only ground taken in the petition. A perusal of the order of
the High Court shows that one of the main factors which prevailed with the High Court for
passing the impugned order waattthe learned Government Advocate who appeared before
the High Court on a short notice, and without notice to the parties individually, was unable to
tell the High Court if the notification was published in the Government Gazette. The power
vested in thé&lection Commission under Rule 59A can be exercised only by means of issuing
notification in the official gazette. However, the factum of such natification having been
published was brought to the notice of this Court by producing a copy of the notificatio
Main pillar of the foundation of the High Courts order thus collapsed. In the petitions filed
before the High Court there is a bald assertionmafafides The averments made in the
petition do not travel beyond a meigsi dixit of the two petitionerghat the Election
Commission was motivated to oblige the ruling party in the State. From such bald assertion
an inference as tmalafidescould not have been drawn even prima facie. On the pleadings
and material made available to the High Court at theifgedield on a short notice we have
no reason to doubt the statement made by the Election Commission and contained in its
impugned notification that the Election Commission had carefully considered the matter and
then decided that in the light of the prdivay situation in the State and in the interests of free
and fair election and also for safety and security of electors and with a view to preventing
intimidation and victimisation of electors in the State, a case for direction attracting
applicability of Rule 59A for counting of votes in the constituencies of the State, excepting
the two constituencies where electronic voting machines were employed, was made out. Thus,
we find that the two petitioners before the High Court had failed to make out a case for
intervention by the High Court amidst the progress of election proceedings and hence the
High Court ought not to have made the interim order under appeal though the impugned order
did not have the effect of retarding, protracting, delaying or stallingdbating of votes or
the progress of the election proceedings. The High Court was perhaps inclined to intervene so
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as to take care of an alleged aberration and maintain the flow of election stream within its
permissible bounds.

35. The learned counselrfthe Election Commission submitted that in spite of the ballot
papers having been mixed and counting of votes having taken place in accordance with Rule
59A it would not be difficult for the learned Designated Election Judge to ordercaune of
polls and find out pollingwise breakup of the ballots if the electiepetitioner may make out
a case for directing a+4@unt by the Court. In his submission the grievance raised before the
High Court was fully capable of being taken care of at the triale@kthction petition to be
filed after the declaration of the results and so the bar of Article 329(b) was attracted. In this
connection he invited our attention to Chapter>8vA Count i ng Hahdbodlofetre s o of
Returning Officers(1998) issued by Eleicn Commission of India. This is an aspect of the
case on which we would not like to express any opinion as the requisite pleadings and
material are not available before us.

36. For the foregoing reasons, the appeals are allowed. The impugned order$imfith
Court are set aside.

* k k % %



G.V. Sreerama Reddy. Returning Officer
(2009)9 SCC 736

P. SATHASIVAM, J. - 1. This appeal, under Sectidri6A of the Representation of the
People Act, 1951, is directed agairtee order dated 19.09.2008 of thkigh Court of
Karnataka at Bangalore in Election Petition No. 4 of 208nd by which the High Court
upheld the objection dfhe Registry that there was no proper presentation otldgwtion
petition in terms of Section 81(1) of tiiepresentation ohe People Act, 1951, (the Act),
consequently dismissed tekection petition.

2. Election to Constituency No. 140, Bagepallarnataka Legislative Assembly was
held in the GeneraElections conducted in the State in 2008. Appellant Neak the
candidde of the CPM party. Appellant No.2 whis election agenfRespondent No.1 is the
ReturningOfficer of Bagepalli Legislative Assembly Constituen®espondent No.2 is the
Congress candidate who has begetlared elected in the election held on 10.05.2008.
Respondent No.3 is the Observer appointed b¥tbetion Commission of India.

3. According to the appellants, election was heldl6r05.2008 and counting took place
on 25.05.2008nitially, the Media Officer appointed by the Electi@ommission annawced
appellant No.1 as the successfahdidate and declared him electéthen the electioagents
and counting agents of appellant No.1 had leftglaee of counting, an application for-re
counting wassubmitted by the second respondent and thereaftegnd respondent was
declared elected. The appellafilted an election petition under Section 81 of the Act on
various grounds pointing out largeale irregularities andllegalities committed by
respondenguthorities in thevoting and the illegalitieof allowing the recounting after
announcing the declaration of appellant No.1 as elected.

4. On 06.07.2008, the first appellant, through &itvocate, Shri Shiva Reddy presented
the election petitiomefore the Registrar (Judicial), High Court of Karnatdihe Registry of
the High Court put up an office objectitmat as the appellants were not present at the time of
filing of the election petition, the presentation of the papese not in accordance with
Section 81 of the Act and asich there was naqper filing of the election petitiolBased on
the office objection, the matter was placed betheelearned Single Judge of the High Court
dealing withthe election petition and arguments were heard. Byirtipaigned order, the
learned Single Judge baseml therecorded statement of Registrar (Judicial) d&e®7.2008
that fipetitioners were not present whjjeesenting this petitianand finding that it was not a
proper presentation in terms of Section 81, dismissedldntion petition Aggrieved by he
said order, thappellants have filed this appeal before this Court.

6 Since the election petition was dismissed at tlireshold on the alleged ground of
improper filing, there isno need to traverse various averments made therein.offilye
guestion ® be considered by this Court is whetlige election petition as presented was in
accordance witlsection 81 (1) of the Act and whether the High Court rigi# in dismissing
the same as it was not presentedhgycandidate or elector?

7. Part VI of theAct relates to disputes regardimgections. Chapter Il therein speaks
about presentation adlection petitions to the High Court. Section 80 mandé#tes no
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election shall be called in question except bel@ation petition presented in accoman
with theprovisions of Part VI. Section 81 relates to presentati@ieafion petitions

8. Subsection (1) also makes it clear that the electian be challenged not only by any
candidate of suchklection but also even an elector who was entitleebte at the election to
which the election petition relatésespective of the fact that whether he has voted at such
election or not. Sukection (3) mandates that dependimg the number of respondents
mentioned in the petitiorsuch required copies huattested by the electigmetitioner under
his own signature to be a true copy of plegition shall be furnished.

9. Learned counsel appearing for the appellaatsnitted that in the light of the language
used in suksection (1) there is no compulsiobligation to presenthe election petition by
the candidate himself. In otherords, according to him, in view of the fact that #lection
petitioner had duly executed a vakalatnamafairour of his advocate, he is empowered to
present it tahe authoized officer of the Registryt is furthercontended that presentation of
the election petition by aandidate or elector is not mandatory and if it is preseoyekis
advocate duly authorized, the same is a prgpesentation in terms of sidection ) of
Section 81 ofhe Act. It is also contended that in cases of substaniapliance and where it
is shown that absence was notherm the respondent's case and certain exigencies existed
which made the presence difficult, the court shoulddigmiss the petition merely for nen
compliance withSection 81(1) of the Act. On the other hand, leammahsel appearing for
the contesting second respondsutcessful candidate submitted that in view oflédmguage
used in suksection (1), it is mandatorpat thecandidate or elector is to personally present it
before theHigh Court. In view of the endorsement by the Regigtiadicial) stating that the
petitioners (appellants hereimjere not present while presenting the election petition, the
impugned oder of the High Court dismissing the sacamnot be faulted with.

10. A close look of Section 81 reveals that the tremnaining Suksections after the
amendment introduceoly Act 47 of 1966, i.e. (1) and (3) deal with two distidmif inter
related issuge Subsection (1) deals with thenecessary requirements of any petition
challenging arelection, and Subection (3) deals with additionaéquirements as to the
petition presented.

11 Subsection (1) has five components, (i) tipgalification of the ptitioner, i.e. he/she
must be eitherfia candidate at such electidror an fielectod; (i) the petition must be
presentedbydthe petitioner; (iii) the petitiomust be based on one or more of the grounds
specified insubsection (1) of section 100 andcten 101; (iv) it mustbe presented in the
High Court; and (v) it must bpresented within 45 days from, but not earlier thardtte of
election of the returned candidate, or if there m@e than one returned candidate at the
election andlates of thie election are different, the later of those tdates.

12. Therefore, all these five requirements are extrerspdcific and clear. This inference
is further strengthendaly Section 86(1) which provides that tfitdigh Court shaldismiss an
election pdtion which does not comply wittihe provisions of Section 81

13. This Court, on previous occasions, had the chandstegoret Section 81(1). It must
be noted that th&®epresentation of the People Act is a special statute, aetFeontained
regime. In K. VenkateswaraRao v. Bekkam NarasimhaReddi[(1969) 1 SCR679, a
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guestion arose whether 45 days period provideder Section 81(1) could be condoned
through theapplication of the Limitation ActAfter examining theelevant provisions of the
Act, this Court held:fi...the Limitation Act cannot apply to proceedinge an election
petition inasmuch as thRepresentation of the People Act is a complete satietontained
code which does not admit of tlietroduction of the principles or the provis®mf law
contained in the Indian Limitation Act.

15. While interpreting a special statute, which is a-selitained code, the Court must
consider the intention dhe Legislature. The reason for this fidelity towards ltbgislative
intent is that the atute has been enacted wéhspecific purpose which must be measured
from thewording of the statute strictly construékthe preamblef the Representation of the
People Act makes it clear thiair the conduct of elections of the Houses of Parliamettieor
Legislature of each State, the qualification anddglialification for membership of those
Houses, the corrugiractice and other offences in connection with saltdgations the Act
was enacted by the Parliameit.spite of existence of adequate psions in the Code of
Civil Procedure relating to institution of a suit, the pregeettcontains elaborate provisions
as to disputes regardinglections. It not only prescribes how election petitions tarbe
presented but it also mandates what arentbierials to be accompanied with the election
petition, details regarding parties, contents of the same, reliefniagt be claimed in the
petition. How trial of electionpetitions are to be conducted has been specifipatlyided in
Chapter Il of Part VIIn such circumstancesje are of the view that the provisions have to
beinterpreted as mentioned by the Legislature.

16. One can discern the reason why the petitiomeiguired to be presented by the
petitioner personally. Arlection petition is a seniis matter with a variety afonsequences.
Since such a petition may lead to thigéiation of a democratic process, any procedure
providedby an election statute must be read strictly. Therefore, égeslature has provided
that the petition must beresated "by" the petitioner himself, so that at the time of
presentation, the High Court may make preliminagsification which ensure that the petition
is neitherfrivolous nor vexatious.

17. In this context, earlier decisions of this Corgarding theénterpretation of Section
81(1) must bainderstood. Irsheo Sadan Singh. Mohan Lal Gautam[1969 (1) SCC 408
in paragraph 4, this couneld that:

fiThe High Court has found as a fact that ¢hection petition was presented to the
registry by aradvocag's clerk in the immediate presence of pleéitioner. Therefore, in
substance though not fiorm, it was presented by the petitioner himselénce the
requirement of the law was fulbatisfiedo

Learned counsel for the appellant submitted that gvargh thefiformo of the provision
was not followed, i.ethe petition was notpresentedfibyo the petitioner fipersonally, in
fisubstancg it was followed.lt is to benoted that inSadan Singhcase, it is not in dispute
thatthe petition was presented to tRegistry in thammediate presence of the petitioner. In
other words, thefficer authorized by the High Court had an opportunityeaofy him but in
the case on hand, admittedly, it waesented only by the advocate and the petitioners were
not presenbefore the Registrar (Judicial). In view of tbeeme, the said decision is not helpful
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to the appellant'sase. This is because the petitioner therein hagljbistance, complied with
the provision as strictlgonstrued.

18. Learned counsel appearing the appellants reliedn a decision of the High Court of
Rajasthan (JaipuBench) inBhanwar Singhv. Navrang Singh[AIR 1987 Raj 63. In the
case before the learned Single Judgeetietion petition had been presented by one Rajendra
Prasad, Advocatand not by the petitioner himself. It wasgued by learned counsel for the
petitioner therein thatlection petition had been validly presented under Se8ti¢h) of the
Act because Section 81 (1) of the Act ondgkes a provision as to who can file aacton
petition and does not deal with as to who should actually preseefore the Registry. It is
further submitted that Sectidil of the Act nowhere provides that the petitioner shbeld
physically present at the time of presentation of elexton petition. The learned Single
Judge, aftemdverting to the words fibyo, fipresented concluded thathese words used in
Section 81(1) of the Act have to baren wide meaning and found that election petition filed
through an advocate without the preseiné candidate oelector is validWe are unable to
accept the saidonclusion.

19. We have already pointed out that in spitepodvisions in CPC and Evidence Act
relating to institutionof suit and recording of evidence etc. this Act provideshal cetails
starting from the presentation of the electjmatition ending with the decision of the High
Court.In such circumstances, it is but proper to interpretahguage used by the Legislature
and implement the sanmaecordingly. The challenge to an @ien is a seriousnatter. The
object of presenting an election petition byaamdidate or elector is to ensure genuineness and
to curtail vexatious litigations. If we consider sséction (1)along with the other provisions
in Chapter Il and lll, thebject and intent of the Legislature is that this provisien Section
81(1) is to be strictly adhered to and completh.

20. In view of the endorsement by the Registrar (Judicialp7.07.2008 that the election
petition was presenteshly by an advocatand not by the election petitionenge accept the
reasoning of the High Court in dismissitige election petitionWe further hold that as per
subsection (1) of Section 81, election petition is toppesented by any candidate or elector
relating to tle election personally to the authorized officer of the HEpurt and failure to
adhere such course would be contrrythe said provision and in that event the election
petition is liable to be dismissed on the ground of impropessentationSince, theHigh
Court has correcthdismissed the election petition, the civil appeal fails #ral same is
dismissed with no order as to costs.

* k k% %
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Manohar Joshiv. Nitin Bhaurao Patil
AIR 1996 SC 796

J.S. VERMA, J. - This is an appeal under Sectibh6A of the Representation of the People

Act, 1951 (ithe R.P. Aab) against the judgment dated 26.4.1993 by S.N. Variava, J. of the
Bombay High Court in Election Petitiddo. 24 of 1990 whereby the election of the appellant
Manohar Joshi to the Maharashttegislative Assembly from 32, Dadar Constituency of
Greater Bombay held on 27.2.1990 has been declared to be void on the ground under Section
100(1)(b) of the R.P. Act.

2. Manohar Joshi was the candidate of the-BiR Sena alliance at that electionileh
the original election petitioner Bhaurao Patil (now dead), was the candidate of the Congress
() Party. Manohar Joshi secured the highest number of votes i.e. 47,737, while Bhaurao Patil
secured 24,354 votes. Accordingly, Manohar Joshi was declangéldated on 1.3.1990.

3. Admittedly, the last date for filing the election petition according to the limitation
prescribed in subsection (1) of Section 81 of the R.P. Act was 14.4.1990 but the election
petition was actually presented in the Bombay Highurt on 16.4.1990 was a Saturday on
which date the High Court as well as its office was closed on account of a public holiday and
15.4.1990 was Sunday on which date also the High Court as well as its office was closed and,
therefore, the election petiticcould not have been presented on either of these two dates. The
first question which arises, relates to compliance of which renders the election petition liable
for dismissal under Section 86 of the R.P. Act.

4. The election petition alleged the comnussof corrupt practices under sgbctions (3)
and (3A) of Section 123 of the R.P. Act and sought declaration of the election of Manohar
Joshi to be void on the ground under Section 100(1)(b) of the R.P. Act. The corrupt practices
alleged were, in substem, speeches on 24.2.1990 at Shivaji Park by the returned candidate
Manohar Joshi and leaders of the B3Riv Sena alliance, namelgal Thackeray, Chhagan
Bhujbal and Pramod Nawalkar; and some audio and video cassettes played during the election
campaign alleged to contain material constituting these corrupt practices. Any further
reference to the audio cassettes is unnecessary since none was either produced or relied on at
the trial. The petition was supported only on the ground of the said speechexlemd
cassettes. Further details of the same would be given later at the appropriate stage.

5. The High Court rejected the contention that the election petition was time barred and,
therefore, liable to be dismissed under Section 86 of the R.P.Act. TmeGdiurt has held
that the corrupt practices alleged have been proved. Consequently, the election petition has
been allowed and the election of the returned candidate Manohar Joshi has been declared to
be void on the ground under Section 100(1)(b) of the Rct. Hence, this appeal.

6. It would be appropriate to first deal with the contention of Shri Ram Jethmalani relating
to noncompliance of Section 81 of the R.P. Act which, if correct, renders the election petition
liable to the dismissed under SeatiB6 thereof. The arguments of Shri Jethmalani in this
respect have to be considered with reference to Sections 81, 83 and 86(1)

7. Shri Jethmalani contended that the election petition should have been dismissed by the
High Court in accordance with Semti 86(1) of the R.P. Act for necompliance of sub
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section (1) of Section 81 because it was not presented within the prescribed limitation; and it
ought to have been dismissed thereunder, also forcompliance of sulsection (3) of
Section 81. For the send part of the submission, Shri Jethmalani contended thatestibn

(3) of Section 81 must be read along with Section 83 and, therefore, the copy of the election
petition must be the copy of a petition satisfying the requirement of Section 83(1)RiPthe

Act. These are the two parts of the argument for invoking Section 86 for dismissal of the
election petition at the threshold. The question, therefore, is: Whether there has been non
compliance of any part of Section 81 to attract Section 86 of fAeA&Rt ? We will consider

this argument at the outset.

NON COMPLIANCE OF SUB-SECTION (1) AND/OR SUB-SECTION (3) OF
SECTION 81 OF THE R.P. Act

Re: subsection (1) of section 81

8. In substance, the point for decision is whether the election petitiorofildd.4.1990
was presented within 45 days from the date of election of the returned candidate as required
by subsection (1) of Section 81, since the last day of limitation, so reckoned, fell on
14.4.1990. Admittedly, the High Court and its office wassetb on 14.4.1990 as well as
15.4.1990 on account of which the election petition could not have been presented in the High
Court on any of these two days. Incidentally, even 13.4.1990 was a holiday when the High
Court and its office was closed, but thatnigt of any significance since the last day of
limitation was 14.4.1990. There is no controversy that the provisions dfirthiation Act,
1963 are not applicable to the election petitions required to be presented under the R.P. Act
and, therefore, Sectiof of theLimitation Act is of no avail. The only question is whether
Section 10 of the General Clauses Act, 1897 applies to an election petition to permit filing of
the election petitiomn the date when the High Court opened after the holidays. If Section 10
of theGeneral Clauses A applicable then the election petition presented on 16.4.1990 was
within the time pescribedby subsection (1) of Section 81 and there would be no-non
compliance of that provision to attract Section 86(1) of the R.P. Act requiring dismissal of the
election petition as time barred.

9. The submission of Shri Jethmalani is that the Rd®.is a selfcontained Codand,
therefore, no provision outside the Act can be imported for the purpose of computing the
limitation for presentation of an election petition. On this basis, he submitted that Section 10
of theGeneralClauses Achas no application. In reply, Shri Ashok Desai, learned counsel for
the respondents submitted that the scheme of the R.Rankicthe legislative history of the
limitation prescribed by the Act for presentation of an election petition clearly show that
Section 10 of thé&eneral Clauses Actpplies for computig limitation for presentation of an
election petition. Shri Desai also relied on the legal maxiex non kojit ad impossibillia
which means “the law does not compel a man to dovthath hecannot possibly perform.’

Shri Desai submitted that the elect petitioner was entitled as of right to present the election
petition on the last day of limitation which fell on 14.4.1990, but that day and the next day
being holidays when the High Court and its office was closed, the election petition presented
on 16.4.1990, the first day on which the Court and its office opened after the holidays, was
presented within the prescribed period of limitation. On this basis, Shri Desai submitted, there
was no noncompliance of susection (1) of Section 81 of the R.P.tAc
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10. Section 10 of th&eneral Clauses Act, 18%7as undef:

10. Computation of time (1) Where, by any Central Act or Regulation made after the
commencement of this Act, any actproceeding is directed or allowed to be done or
taken in any Court or office on a certain day or within a prescribed period, then, if the
Court or office is closed on that day or the last day of the prescribed period, the act or
proceeding shall be comlgired as done or taken in due time if it is done or taken on
the next day afterwards on which the Court or office is open:

Provided that nothing in this Section shall apply to any act or proceeding to
which the Indian Limitation Act, 1877, applies.

(2) This Section applies also to all Central Acts and Regulations made on or after
the fourteenth day of January, 1887.

11. A brief reference to the legislative history of the limitation prescribed bgesttion
(1) of Section 81 is relevant. The limitatioi 45 days from the date of election of the
returned candidate for the presentation of an election petition, has been prescribed in sub
section (1) of Section 81 itself by an amendment by substitution of certain words by Act 27 of
1956. Prior to it, the pard of limitation was required to be prescribed by the Rules framed
under the R.P. Act according to the words then used insadbion (1) of Section 81. Rule
119 of the Representation of the People (Conduct of Elections and Election Petitions) Rules,
1951 (A1951 Ruled), prescribed that period. The 1951 Rules also contained Rule 2(6)
which expressly provided for the application of tBeneralClauses Acto the provisions in
the Rules.

12. A similar question relating to applicability of Section 10 of Ganeral Clauses Act
arose when thémitation was prescribed by the Rules as required by the then existing sub
section (1) of Section 81 ii.H. Raja Harinder Singhv. S. Karnail Singh[1957 SCR 20B
It was held by this Court that Section 10 of @Beneral Clauses Ads applicable to the
presentation of election petitions. Thereafter, the same view has been takakumdev
Narain Yadavv. Lalit Narain Mishra [1974 (3) SCR 3t Hari Shankar Tripathi v.
ShivHarsh[1976(3) SCR 308; Simhadri Satya Narayana Rawe. M. Budda Prasad 1994
Suppl.(1) SCC 449 The later decisions were in relation to election petitions filed after
amendment of Section 81(1) by Act 27 of 1956 prescribing the limitation in this Section
itself. Shri Jethmalani tried to distinguish those decisions on the ground that the earlier
decision inH.H. Raja Harinder Singhv. S. Karnail Singh[1957 SCR 20Bwas followed
without noticing the legislative change by amendment ofsadbion (1) of Section 81nl
view of the fact that this point was not raised in the manner it has been done by Shri
Jethmalani before us, it is appropriate that we consider the merit of this submission.

13. It is settled by the decision of this CourtRamlal, Motilal and Chhotelhv. Rewa
Coalfields Ltd [1962 (2) SCR 762767] that the litigant has a right to avail limitation upto
the last day and his only obligation is to explain his inability to present the suit/petition on the
last day of limitation and each day thereaftdritiis actually presented. This being the basic
premise, it cannot be doubted that the election petitioner in the present case was entitled to
avail the entire limitation of 45 days upto the last day, i.e. 14.4.1990 and he was required to
explain the inattity of not filing it only on 14.4.1990 and 15.4.1990 since the petition was
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actually presented in the High Court on 16.4.1990. If Section 10 db¢ineralClauses Act
applies, the explanation is obvious and the election petition must be treated to have been
presented within time.

14. The question now is: Whether the applicability of Section 10 oGtreral Clauses
Act to the presentation of election petitions under the R.P. Act is excluded ? No doubt the
R.P. Act is a seltontained Code even for the purpose of the limitation prescribed therein.
This, however, does not answer the question. It has to be seen whether the context excludes
the applicability of Section 10 of ti@eneral Clauses Aethich is in the part therein relag
to the General Rules of Construction of all Central Acts. The legislative history of prescribing
limitation for presentation of election petitions in accordance with settion (1) or Section
81 is also significant for a proper appreciation of thetexdn Admittedly, Section 10 of the
General Clauses Adipplied when by virtue of the requirement in the then existing sub
section (1) of Section 81, the period of limitation was prbscriby Rules framed under the
R.P. Act, in Rule 119 of the 1951 Rules. This was expressly provided by Rule 2(6) of the
1951 Rules. There is nothing to indicate that providing the period of limitation ieestion
(1) of Section 81 itself by substitutioof certain words by Act 27 of 1956 instead of
prescribing the limitation by Rules, was with a view to exclude the applicability of Section 10
of the General Clauses AcfThe change appeato have been made to provide for a fixed
period in the Act itself instead of leaving that exercise to be performed by the rule making
authority. An express provision in Rule 2(6) of the 1951 Rules was required sirngertbeal
Clauses Actpsofactowould not apply to Rules framed under the Central Act, even though it
would to the Act itself. The context supports the applicability of Section 10 dbé&meral
Clauses Acinstead of indicating its exclusion for the purpose of computing the limitation
prescribed in sulection (1) of Section 81 for presentation of election petition.

15. In view of the basic premiseaththe election petitioner is entitled to avail the entire
limitation of 45 days for presentation of the election petition as indicateglahylal if the
contrary view is taken, it would require the election petitioner to perform an impossible task
in a cas like the present, to present the election petition on the last day of limitation on which
date the High Court as well as its office is closed. It is the underlying principle of this legal
maxim which suggests the informed decision on this point, leaditige only conclusion that
Section 10 of th&eneral Clauses Aetpplies in the computation of the limitation prescribed
by subsection (1) of Section 81 of the R.P. Act for presentatiban election petition. So
computed, there is no dispute that the election petition presented in the present case on
16.4.1990 was within limitation and there was no -nompliance of suisection (1) of
Section 81 of the R.P. Act.

16. We have reachetha@ above conclusion independent of the above decisions of this
Court rendered on petitions presented subsequent to the amendmenisettsub (1) of
Section 81. It may straightaway be said that in all these cases applicability of Section 10 of
the General Clauses Aatas either not doubted or was taken for granted. This is how the
position has been understood for all these years and no case taking the contrary view has been
cited at theBar. This settled position is in conformity with the view we have taken on this
point. There is no basis is law to take a different view.
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Re: subsection (3) of section 81

17.Subsecti on (3) of Section 81 requiedbys Ob6every
as many copy thereof' as there are respondents, obviously for the purpose of a copy of the
election petition being served upon each respondent along with the notice of the election
petition. The submission of Shri Jethmalani is that the electitiiopeand, therefore, its
accompanying copy in accordance with Section 81(3) should satisfy the requirement of sub
section (1) of Section 83 as to the contents of the petition. He argues that if the contents of the
election petition which has been filechchthe copy accompanying it do not satisfy the
requirement of SectioB3(1), there is nagompliance of Section 81(3) attracting Section 86
for dismissal of the election petition. The argument is that the defect in such a case is in the
accompanying copyfdhe election petition which is deficient in its contents as required by
Section 83(1). For this reason, he submits, it results in compliance of Section 81(3)
which attracts Section 86 of the R.P. Act.

18. In the present case, there is referengeanmas 32 and 33 of the election petition to
certain video cassettes, the contents of which are deemed to be incorporated by reference in
the election petition, and since the video cassettes or a transcript of its contents was not filed
along with the ele@n petition and was not supplied with the copy of the election petition to
the respondent (returned candidate), it is argued, that it has resulted-éompllance of
Section 81(3) which attracts Section 86. No further reference to the audio cassettes is
necessary since the audio cassettes were not produced even at the trial and were not relied on
by the election petitioner for proof of the corrupt practice. These video cassettes were later
produced at the trial but the subsequent production of the wddesettes at the trial, it is
urged, does not cure the defect of wwmmpliance of Section 81(3). In reply, Shri Ashok
Desai submitted that the video cassettes did not form part of the election petition as the
contents thereof are not incorporated by kfee in the election petition and, therefore,-non
production of the video cassettes or their transcript with the election petition and failure to
annex the same to the copy of the election petition served on the returned candidate did not
amount to norconpliance of Section 81(3). Shri Desai submitted that Section 81(3) merely
requires the copy to conform with the election petition as presented in the court and not an
election petition as required to be drafted according to Section 83(1) of the R.P. Act. He
further submitted that any defect or deficiency in the contents of the election petition found
with reference to Section 83(1) of the R.P. Act may have any other consequence requiring the
court to act under Order 7 Rule 11 C.P.C. or order 6 Rule 16 Clutthere is no noen
compliance of Section 81(3) if the copy accompanying the election petition which is served
on the respondent is identical with the election petition as it is actually presented in the court.
In short, Shri Desai submitted that rRoonpliance of Section 83(1) of the R.P.Act is not
visited with the consequence of dismissal of the election petition at the threshold under
Section 86 and, therefore, the rcompliance of Section 81 which attracts Section 86 has to
be seen without referente Section 83 of the R.P. Act. Both sides have placed reliance on
the same set of decisions to support the rival contentions.

19. There is no dispute that the election petition as presented in the court, was
accompanied by as many copies thereof as there respondents in the election petition; and
the copy of the election petition served on the returned candidate with the notice of the
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election petition was identical with the election petition as it was presented in the court. The
requirement of the pia language of Section 81(3) was, therefore, fully met. The object of the
provision is clearly to ensure that each respondent to the election petition gets an identical
copy of the election petition as presented in the court to acquaint the respondetttewith
actual and full contents of the election petition as it is presented in the court. On the basis of
the identical copy the respondent can prepare his defence and also take the plea of deficiency,
if any, in the contents of the election petition witference to Section 83 of the R.P. Act, in

order to apply in the court for action being taken under Order 7 Rule 11, or Order 6 Rule 16,
C.P.C., as the case may be. These provisions are attracted only after the election petition
survives the liability for tmissal at the threshold under Section 86 of the R.P. Act.

20. Section 86 empowers the High Court to dismiss an election petition at the threshold if
it does not comply with the provisions of Section 81 or Section 82 or Section 117 of the Act,
all of which are patent defects evident on a bare examination of the election petition as
presented. Sulsection (1) of Section 81 requires the checking of limitation with reference to
the admitted facts and subection (3) thereof requires only a comparison & topy
accompanying the election petition with the election petition itself, as presented. Section 82
requires verification of the required parties to the petition with reference to the relief claimed
in the election petition. Section 117 requires verifa@aof the deposit of security in the High
Court in accordance with rules of the High Court. Thus, the compliance of Section 81, 82 and
117 is to be seen with reference to the evident facts found in the election petition and the
documents filed along witit at the time of its presentation. This is a ministerial act. There is
no scope for any further inquiry for the purpose of Section 86 to ascertain the deficiency, if
any, in the election petition found with reference to the requirements of Sectionhe3rRP.

Act which is a judicial function. For this reason, the 1wwompliance of Section 83, is not
specified as a ground for dismissal of the election petition under Section 86.

21. Acceptance of the argument of Shri Jethmalani would amount to reattirgeiction
86 an additional ground for dismissal of the election petition under Section 86 for non
compliance of Section 83. There is no occasion to do so, particularly when Section 86 being
in the nature of a penal provision, has to be construedsirmtifined to its plain language.

22. We may now refer to the decisions of this Court on which reliance is placed by both
sides to support the rival contention on this poinS&todrabai Rav. Ram Singh Aharwar
[1968 (3) SCR 13a translation in Englts of the pamphlet annexed to the election petition
was incorporated in the body of the election petition and it was stated in the petition that it
formed part of the petition. Along with the copy of the election petition which contained the
entire transcpt in English of the pamphlet, a copy of the pamphlet had not been annexed.
The respondent raised the objection that the copy of the election petition served on him was
not a copy of the election petition presented in the High Court and, therefore, dtienele
petition was liable to be dismissed under Section 86 of the R.P. Act. It was held by this Court
that the pamphlet which was filed as an annexure to the election petition must be treated as a
document filed with the election petition and not a pathefelection petition in so far as the
averments are concerned. Obviously, this view was taken because the contents of the
pamphlet were incorporated in the body of the election petition of which a copy was duly
served on the respondent. Accordingly, idsvheld that there was no roompliance of
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Section 81(3) and the petition was not liable to be dismissed under Section 86 of the R.P. Act.
In A. Madan Mohan v. Kalavakunta Chandrasekharg1984 (2) SCC 288the earlier
decision inSahodrabai Raivas followed. It was held that failure to furnish copy of schedules
and documents which did not form an integral part of the election petition was not fatal to the
petition and it was not liable to be dismissed under Section 86 of the R.P. Act. An earlier
decision n M. Karunanidhi .v. Dr. H.V. Hande[(1983 2 SCC 473was distinguished and it

was pointed out thd¥l. Karunanidhi did not depart from the ratio laid down $ahodrabai

Rai. Para 15 of the decision M Madan Mohanis as under:

This decision in no wageparts from the ratio laid down 8ahodrabaicase The
aforesaid case, however, rested on the ground that the document (pamphlet) was
expressly referred to in the election petition and thus became an integral part of the
same and ought to have been sdron the respondent. It is, therefore, manifest that
the facts of the case cited above are clearly distinguishable from the facts of the
present case. Furthermore, the decisiorMinKarunanidhi case has noticed the
previous decision and has fully endatske same.

This decision by a -3udge Bench also indicated that this stringent provision must be
construed literally and strictlyPara 13 of the decision is as under:

It is a well settled principle of interpretation of statute that wherever a statute
contains stringent provisions they must be literally and strictly construed so as to
promote the object of the Act. As extracted above, this Court clearly held that if the
arguments of the appellant (in that case) were to be accepted, it would be gfretchin
and straining the language of Section 81 and 82 and we are in complete agreement
with the view taken by this Court which has decided the issue once for all.(at page
2910f SCQ

Another decision referred 19.S. Sasidhararv. K. Karunakaran[(1989 4 SCC487. That

was a case in which a document was incorporated in the election petition by reference and
was filed with the election petition in a sealed over but a copy was not supplied to the
returned candidate along with a copy of the election petitiosudh a situation, it was held to

be non compliance of Section 81(3) rendering the election petition liable for dismissal under
Section 86(1) of the R.P. Act. This conclusion was reached on the view thaumaly of

copy of the document with a copy dfet election petition was a fatal defect because the
document was filed in the High Court with the election petition and it formed an integral part
of the election petition. This decision also indicates the distinction between a document
forming an integrapart of the election petition and being produced merely as evidence of an
averment made in the election petition.

23. The distinction brought out in the above decisions is, that in a case where the
document is incorporated by reference in the electiditigge without reproducing its
contents in the body of the election petition, it forms an integral part of the petition and if a
copy of that document is not furnished to the respondent with a copy of the election petition,
the defect is fatal attractingsmnissal of the election petition under Section 86(1) of the R.P.
Act. On the other hand, when the contents of the document are fully incorporated in the body
of the election petition and the document also is filed with the election petition, not



34

furnishing a copy of the document with a copy of the election petition in which the contents
of the document are already incorporated, does not amount toonguliance of Section
81(3) to attract Section 86(1) of the R.P. Act. In other words, in the former ocase th
document filed with the election petition is an integral part of the election petition being
incorporated by reference in the election petition and without a copy of the document, the
copy is an incomplete copy of the election petition and, therefaes th norcompliance of
Section 81(3). In the other situation, the document annexed to the petition is mere evidence
of the averment in the election petition which incorporates fully the contents of the document
in the body of the election petition antetefore, norsupply of a copy of the document is
mere nomsupply of a document which is evidence of the averments in the elgdiibion

and, therefore, there is no noampliance of Section 81(3). IW.S. Sasidharan this
distinction is clearly broughdgut as under:

The material facts or particulars relating to any corrupt practice may be contained
in a document and the election petitioner, without pleading the material facts or
particulars of corrupt practice, may refer to the document. When sweferance is
made in the election petition, a copy of the document must be supplied inasmuch as
by making a reference to the document and without pleading its contents in the
election petition, the document becomes incorporated in the election petition by
reference. In other words, it forms an integral part of the election petition. Section
81(3) provides for giving a true copy of the election petition. When a document forms
an integral part of the election petition and a copy of such document is not égrnish
to the respondent along with a copy of the election petition, the copy of the election
petition will not be a true copy within the meaning of Section 81(3) and, as such, the
court has to dismiss the election petition under Section 86(1) fecarapliarce with
Section 81(3).

On the other hand, if the contents of the document in question are pleaded in the
election petition, the document does not form an integral part of the election petition.
In such a case, a copy of the document need not be sertied mspondent and that
will not be noncompliance with the provision of Section 81(3). The document may
be relied upon as an evidence in the proceedings. In other words, when the document
does not form an integral part of the election petition, but hes bither referred to
in the petition or filed in the proceedings as evidence of any fact, a copy of such a
document need not be served on the respondent along with a copy of the election
petition. (paras 15 and 16 at page 489)

24. It may be mentioned than all the above decisions cited at the Bar, the document in
guestion had been filed in the court along with the election petition, but a copy of that
document was not supplied to the respondent with the copy of the election petition. In those
cases wheain the annexed document was treated to be incorporated by reference in the
election petition forming an integral part of the election petition;supply of a copy of the
document was held to be fatal warranting dismissal of the election petition wutienSB6(1)
for noncompliance of Section 81(3). In the other cases, the document was filed with the
election petition, but the contents thereof were also incorporated in the body of the election
petition, a copy of which had been supplied to the respuneleen though copy of that
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document was not furnished in addition. In those casessungply of a copy of the document

was held not to be necompliance of Section 81(3) because the document annexed to the
election petition was treated as evidence oftlements contained in the body of the election
petition, a copy of which had been furnished to the respondent. This is the gist of these
decisions which also indicates that the question has to be answered with reference to the kind
of use made of the doment annexed to the petition, whether as an integral part of the
election petition or merely as evidence of the pleadings contained in the body of the election
petition.

25. In the present case, the video cassettessuygoly of a copy of transcript @fhich is
urged by Shri Jethmalani to be a ground for-nompliance of Section 81(3), were not even
filed in the High Court with the election petition in the High Court. This is, therefore, not a
case of norsupply of a copy of a document which was filddng with the election petition.
What was supplied to the returned candidate in the present case, was a true copy of the
election petition as it was presented in the court without the video cassettes of which mere
mention was made without incorporating d@sntents by reference of enumerating it in the
election petition. It is not the case of the election petitioner that the full contents of the video
cassettes or their transcripts are incorporated by reference in the election petition in order to
make thevideo cassettes an integral part of the election petition, inasmuch as no video cassette
was filed along with the election petition as it was presented in the High Court. Reliance is
placed by the election petitioner on the video cassettes produceduartey tthe trial as only
evidence of the pleading in paras 32 and 33 of the election petition. It is, therefore, clear that
the contents of the video cassettes except to the extent pleaded in paras 32 and 33 of the
election petition, cannot be treated toibeorporated by reference in the election petition as a
part of the pleadings and its use is sought to be made by the election petitioner only as
evidence of the averments contained in paras 32 and 33 of the election petition. Admittedly, a
true copy of he election petition as presented in the High Court was furnished to the returned
candidate along with the notice of the election petition. There was thus reommtiance of
subsection (3) of Section 81 of the R.P. Act. The election petition was, theyeiot liable to
be dismissed under Section 86(1) even on the ground etarapliance of Section 81(3) of
the R.P. Act.

26. The contention of Shri Jethmalani that the entire election petition is liable to be
dismissed under Section 86(1) of the R.Pt #&¢ noncompliance of subsection (1) and/or
subsection (3) of Section 81 is, therefore, rejected.

27. The next question now is: Whether the contents of the election petition are as required
by Section 83 of the Act or there is any deficiency thamiattract Order 7 Rule 11 or Order
6 Rule 16, C.P.C.? This question arises from the alternative submission of Shri Jethmalani
who contended that the pleading of corrupt practice with reference to the use of video
cassettes is deficient and is, thereftiedle to be struck out under Order 6 Rule 16, C.P.C. He
submitted that this would leave for consideration only the speeches of Manohar Joshi, Bal
Thackeray, Pramod Nawalkar and Chhagan Bhujbal on 24.2.1990 as the only basis for the
charge of the corruptractice under subection (3) and (3A) of Section 123 for consideration
in the election petition. He urged that there is no pleading of any part of the speech of
Chhagan Bhujbal in the election petition and, therefore, reference to his speech is innocuous.
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For the speeches of Manohar Joshi, Bal Thackeray and Pramod Nawalkar, he urged that the
specific pleading contained in the body of the election petition alone requires consideration,
excluding all other material brought on record during the trial whicAnigmpermissible
addition to the record on account of a serious mistrial resulting from the unusual procedure
adopted by the learned trial Judge in the High Court. Shri Jethmalani referred copiously to the
evidence to support his submission that the kdinial Judge himself directed a witness to
search for certain documents and produce them in addition to extensivelyestassning

that witness himself to bring on record a log of material which is wholly irrelevant and
inadmissible. In sort, his subssiion is that on the basis of the only pleading contained in the
body of the election petition and the admissible and relevant evidence alone, no corrupt
practice under subection (3) or susection (3A) of Section 123 is made out.

28. Some other questis arising out of the remaining arguments of Shri Jethmalani and
reply of Shri Ashok Desai which are referred later, have to be considered with reference to the
pleadings of the parties. It is, therefore, appropriate at this stage to quote the relexingple
in the election petition and the written statement of the returned candidate.

29. We must observe that the pleadings of the parties are frivolous and prolix of which
only certain portions were relied at the hearing of the appeal by the learnesicfmrrthe
parties and, therefore, reference only to the relevant partitions of the pleadings is necessary.
We may add that the failure to exclude from consideration the pleading which is prolix and
irrelevant, has led to the reception of considerablelesde which too is irrelevant and
inadmissible resulting in needless increase in the bulk of the record of the trial court and an
excursion by the High Court into an irrelevant area. There has been a failure to invoke and
apply the provisions in the Codé Givil Procedure at the pretrial stage which has led to an
improper frame of the issues resulting in lack of focus on the real points in controversy alone
confined to the actual pleadings.

30. According to Shri Ashok Desai, learned counsel for the relgmbs, the relevant
pleadings relating to the allegation of corrupt practices pleaded in the election petition are in
paras 2, 5(0), 7, 8, 16, 17, 18, 30, 31, 32, 33 and the first sentence of para 35 as wesll as par
59 and 60 of the written statement. Aoting to Shri Jethmalani, learned counsel for the
appellant, the relevant pleadings are only in paras 30, 31, 32, and 33 of the election petition.
At any rate, nothing more has to be seen in the election petition for this purpose in addition to
the portims pointed out by Shri Desai. These portions of the election petition and the written
statement are as under:

From Election Petition N0.24/1990

(2) Thepetitioner says that the petitioner had contested the general election to the
Maharashtra LegislativAssembly held on 27/2/1990 (hereinafter referred to as "the
said election’) as a candidate of Indian National Congress (Coslgresth the
election symbol of "Hand". The Respondent was the candidate of Shiv Sena Party
with the election symbol of "Bow &rrow" put by the alliance of two partigsiz.

Shiv Sena and Bhartiya Janata Party (BJP). The other candidates were either
independent candidates or belonging to other political parties like Janata Dal, etc.
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5. The Petitioner states that before setting the nature of corrupt practices
committed by the first respondent, it is necessary to give certain facts which have
transpired in India over the last one decade, which are as under:

(o) The petitioner states that all the aforesaid facts show thaaithéas parties,
viz; BJP and Shiv Sena have systematically exploited various unfortunate disputes set
out hereinabove so as to seek votes during the parliamentary election and the election
in question in the name dflindutvd i.e. Hindu religion.

7. Thepetitioner states that accepting a candidature in the election of the said
alliance meant that the said particular candidate had accepted the basic concept and
plank on which the said two parties were jointly contesting the elections for the
Assembly. Itfurther meant that the candidate accepted Bal Thackeray, Pramod
Mahajan, Kirti Somaiya as their leaders and consented to the said leaders making an
appeal to vote for the candidates of the said alliance. It further meant that the
philosophy and ideology othe leaders of the alliance, and particularly Bal
Thackeray, such as (a) Hindus are and Hindu religion is in danger, (b) that only the
alliance can protect Hindus and Hindus religion, (c) that the Congeess$ Janata
Dal have failed to protect, and willot protect Hindus and Hindu religion and their
candidates are unfit to be elected, (d) that Hindus have suffered and will continue to
suffer indignity, discrimination and unequal treatment, (e) that the problems in states
like Kashmir, Punjab, Assam etbave arisen because of the pampering of the
minorities, (f) that Hindus must come together and fight the attack on them and their
religion and say with pride that they are Hindus, (g) that Hindus owed a duty to their
religion and if necessary must givesthlife for it, (h) that minorities, and particularly
the Muslims, were treated more favourably for their votes than Hindus.

8. The petitioner states that the respondent being a candidate of the said alliance,
has accepted the ideology and philosophyhefsaid alliance, some of which is set
out hereinabove. The respondent also consented to the leaders of the said alliance
such as Bal Thackeray, Pramod Mahajan, Kirit Somaiya, Gopinath Munde and others
making appeals to the voters to vote for her. In,fast more particularly set out
hereinbelowthe respondent herself has expressly made an appeal to vote for her to
fight for Hinduism."

16. The petitioner states that similarly another joint public meeting was held in the
said constituency i.e. at Shivédark, Dadar on 24/2/1990. At the said meeting most
of the candidates of the BJhiv Sena alliance, including the Respondent herein,
were present. The said meeting was addressed by the leaders of the said alliance. At
the said meeting Bal Thackeray red@ttxd that the said alliance was contesting the
elections in the name of Hindu religion and to fight for Hindutva. The proceedings of
the said meeting were widely reported in various dailies viz; "Mumbai Sakal', Nava
Kal', "Navshakti', "Maharashtra TimesNavbharat Times', "Loksatta', "Sunday
Observer', "The Times of India’, “Indian Express' all dated 25/2/1990 and "Samma’'
dated 25/2/1990 and 26/2/1990. The petitioner craves leave to refer to and rely upon
the said press reports as and when produced.
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17. Some of the most offending statements made at the said meeting by the
leaders of the said alliance are as under:

(a) To handle the Congrebsioodlums the Shiv Sainiks may take law in their
hands and use firearms if necessary (Thackeray).

(b) To saveHindutwa' vote for BJPSenanominees (Pramod Mahajan, BINRP).

(c) Mr. Rajiv Gandhi does not know his own religion, and thus has no right to
speak on Hinduism (Pramod Mahajan).

(d) The result of these elections will not only depend on the solution to the
problem of food, cloth but the same will also decide whether in the state the flame of
Hindutvawill grow or will be extinguished. If in Maharashtra the flame of Hinduism
is extinguished, then antiational Muslims will be powerful and they will convert
Hindustan into Pakistan. If the flame Bindutvawill grow then in that flame the
anti- national Muslims will be reduced to ashes (Pramod Mahajan).

(e) We must protectHindutvd at all costs and for that we must not allow the
saffron (Bhagwa) of Shri Clakravarthi Shivaji Maharaj to fall from our shoulders
(Pramod Mahajan).

(f) Rajiv Gandhi speaking oHlindutvais like a prostitute lecturing on fidelity.

The country is again heading for partition. It is, therefore, necessary that in these
circumstancesral to keep the flame d¢lindutvaalive, the alliance of BMhiv Sena
should be elected (Mahajan).

(9) (Referring to Rajiv Gandhi), wife Christian, mother Hindu, father a Parsee and
therefore himself without any (Hindu) culture/teachimgvars). (PramodJahajan).

18. The petitioner states that the proceedings of the said meeting were tape
recorded and taken down in shorthand by the police authorities. The petitioner craves
leave to refer to and rely upon the said tegmorded speeches and the speetdien
down in shorthand by the police authorities.

30. The petitioner states that the respondent himself in his capacity as a candidate
from the said constituency as well as a leader of the said alliance made appeals which
offends the provisions of the daAct. For e.g. in the meeting held on 24.2.1990 at
Shivaji Park, the respondent stated the first Hindu State will be established in
MaharashtraSimilarly in various other public meetings, the respondent herein made
objectionable appeals. Some of the rimggt were reported in newspapers.

31. The petitioner states that such meetings were held at Khaddke Building, Dadar
on 21.2.1990, Prabhadevi on 16.2.1990, at Kumbharwada on 18.2.1990, and Khed
Galli on 19.2.1990. At all the said meetings, as well as mgett other places, the
other speakers who were present for e.g. Pramod MahajanBVP}.Dada Kondke
(Marathi Actor) Jayantiben Mehta, Chandrika Kenia (MPs) made objectionable
appeals to vote for the respondent.

31. In fact the speakers went on to gzt on the respondent being elected and on
the said alliance establishing a Hindu Government, we will give jobs to all Hindus.
The petitioner craves leave to refer to and rely upon the election diaries maintained by
the local police stations, the speexhrecorded by the Special Bradcln audio
cassettes, video cassettes and the speeches recorded in Marathi shorthand. The
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petitioner also craves leave to refer to and rely upon the press reports of the said
meetings.

32. The petitioner states that in &doh to holding public meetings, the said
alliance had also taken out video cassettes and audio cassettes. The video cassettes
were titled "Challenge & Appeal 6 "Shiv Sena"
said video cassettes and audio cassettes sgscloromises, appeals, exhortations and
inducements to the voters to vote for the said alliance and their candidates. The said
cassettes show that the said alliance has scant respect for the religious beliefs and
practices of other religions like Muslim€hristians etc. Not only the other religions
are ridiculed but the followers thereof are termed as "traitors" and "betrayers". Under
the guise of protecting Hindu religidfihdutva the said cassettes attaother
religions and whip up lowered instincts aadimosities. The concept of secular
democracy is totally eliminated. It generates powerful emotions by appealing to the
Hindu voters to vote for the candidates of the alliance on a false impression given to
voters that only the alliance and its candidatas protect Hindu religion. The
petitioner will rely upon the visuals which have the aforesaid effect on the voters. The
petitioner also craves leave to refer to and rely upon the said video cassettes as and
when produced.

33. The petitioner states th#te said alliance had also issued audio cassettes
wherein the speeches of the leaders of the said alliance like Bal Thackeray, at various
places in Maharashtra are recorded, e.g. Parbhani, Sely Aurangabad, Panvel, Girgaon,
Vashi (New Bombay) etc. The saddio cassettes as well as the video cassettes were
played in the said constituency, particularly at the Shakha offices, street corners after
6.30 p.m. They were regularly exhibited at or near the places of residence of some of
the active workers of the ishalliance in the said constituency. The exhibition and
playing of the cassettes was on a large scale in the said constituency. The petitioner
craves leave to refer to and rely upon the said audio cassettes as and when produced.

35. The petitioner statehat the aforesaid facts clearly prove that the respondent
and his agents with his consent have indulged into corrupt practices listed under
Secton 123 of the said Act.

From Written Statement

59. With reference to para 32 of the Petition, it is tru¢ tiha said alliance has
taken two video cassettes known as "AJIMKYA" and "AVAHAN AND VAWHAN".
However, it is totally false to the knowledge of the petitioner to allege that the said
alliance and/or Shiv Sena party and/or | have and/or my election ageat ang
person has with my consent and/or election agent and/or any person has with my
consent and/or knowledge has taken out any audio cassettes as alleged. This
respondent denies that the said video cassettes disclose any promises and/or appeals
and/or etortions and/or inducements which in any manner amount to corrupt practice
and or any other offence under the Representation of People Act, 1951 as alleged or
at all and puts the petitioner to the strict proof thereof. This respondent denies that the
saidcassettes or either of them show any religious beliefs and/or practices as alleged.
This Respondent categorically denies that the said cassettes or either of them show
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any scant respect for Muslims and/or Christian and/or any other religion as alleged or
at all and puts the petitioner to the strict proof thereof. This Respondent categorically
denies that any religion has been ridiculed and/or followers thereof are termed as
"Traitors" and/or "Betrayers" as alleged or at all and puts the Petitioner ttritte s
proof thereof.

This Respondent denies that the said cassettes and/or either of them attach other
religions and/or whips up lowered instincts and/or animosities as alleged or at all.
This respondent denies that the said cassettes or either of tdeappealed to the
voters in the name of religion as alleged. This respondent submits that it has been
held by the Supreme Court of India innumerable cases that whenever a reference is
made in the election petition to a document, and the document includesi@® or
video cassette, copy of such document must be supplied along with the Election
Petition to the concerned Respondent inasmuch as by making a reference to the
document and without pleading its contents in the Election Petition, the documents
becones incorporated in the Election Petition by reference. It becomes an integral
part of the Election Petition under Section 81 and as required by Section 81 when
document forms an integral part of the petition and the copy of the said document is
not furnisted to the Respondent alongwith the Election Petition, copy of the Election
Petition will not be a true copy within the meaning of Section 81 and the same is
liable to be dismissed under the provisions of Section 86. Paragraph 32 of the Petition
does not gie any material particulars about the allegations which are sought to be
made. It is submitted that the test to be applied where the pleadings discloses material
facts and cause of action is that in absence of answer from the Respondent, would the
court bein a position to give a judgment in favour of the petitioner. It is submitted
that in the instant case, the answer is emphatically no and hence the entire contents of
para 32 are wholly irrelevant, vexatious and abuse of this Hon'ble Court. The said
pleadngs, therefore, are not a complete cause of action and in breach of provisions of
Sections 81, 82 and 86 of the Representation of People act and the election petition is
liable to be and should be dismissed.

60. With reference to para 33 of the Petitithtis Respondent categorically denies
that the said alliance and/or Shiv Sena Party and/or B.J.P. Party issued any audio
cassette as alleged and this Respondent puts the petitioner to strict proof thereof. The
said paragraph alleges that the said videdaaramudio cassettes were played in the
said constituency particularly at Shakha Office, Street corners. The said paragraph
does not state the place, date and time when the said cassettes are alleged to have
been played. It further does not mention the ranfahe persons who are alleged to
have played the said cassettes. This Respondent submits that it has been held by the
Supreme Court of India that the allegations of corrupt practice are in the nature of
criminal charges, and it is necessary that thdreulsl be no vagueness in the
allegations so that the returned candidate may know how the case he has to meet. If
the allegations are bogus and general and the particulars of corrupt practice are not
stated in the petition then in such a case the petio@s dot disclose any cause of
action and the Petition does not disclose any cause of action and the petition is liable
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to be and should be dismissed. Furthermore, as mentioned in the above paragraph, it
has been held by the Supreme Court of India that \aheflerence has been made in

the Petition to any document including a video or audio cassette, a copy of the said
document, must be supplied along with the Election Petition because by making a
reference to such a document the same forms integral pathieopetition and
therefore, without a copy of the said document the petition is incomplete.

This Respondent, therefore, submits that for the reasons mentioned above, the
Petition is liable to be and should be dismissed with costs.

31. It would also be ggopriate to quote the issues framed on 9.1.1992 by the High Court
on these pleadings, as under

1. Whether the Respondent has committed any of the corrupt practices as defined
in Section123(3) of the Representation of tReople Act, 1951 as alleged ftine
petition?

2. Whether the Election Agent or any othagent of the Respondent has
committed any of the corrupt practices as defined in Section 123(3) of the
Representation dhePeople Act, 1951 as alleged in heition?

3. Whether any other persavith the consent of the Respondent or déetion
agent has committed any of the corrupt practices as defined in Section 123(3) of the
Representation dhePeople Act, 1951 as alleged in hedition?

4. Whether the Respondent has committed any ofdheipt practices as defined
in Section 123(3A) of the Representationtlodé People Act, 1951 as alleged in the
petition?

5. Whether thelectionagent or any otheagent of the Respondent has committed
any of the corrupt practices as defined in Sectid8(3A) of the Representation of
thePeople Act, 1951 as alleged in fhetition?

6. Whether any other person with the consent of the Respondent or his election
agent has committed any of the corrupt practices as defined in Sectio\12B(Be
Represertion ofthe People Act, 1951 as alleged in tetition?

7. Whether the Petitioner proves that the Respondent has committed the corrupt
practices as defined in Section 123(7) of the Representation of the People Act 1951 as
alleged in thepetition?

8. Whether thedection of theRespondent is to be set aside?

9. Generally?

It may be mentioned that issue no. 6(A) was fraswea motuby the High Court almost at the
fag end of the trial, as under:

6(A) Whether theHindutvaas used by the Shiv Sena Partyidg the Maharashtra
Legislative Assembly Election 1990 is as alleged in the Petition or as alleged in the
Written Statement ?

32. After both sides closed their respective cases, on the submission of Shri Jethmalani,
the following issues were also pertad to be raised bgnorder dated 4th January, 1993:
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1(A) Whether the Petition is filed beyond the period of 45 days fixed by Section 81 of
the Representation of People Act, 1951 and requires to be peremptorily dismissed
under Section 86 thereof ?

1(B) Whether the Petition must be dismissed for its failure to plead or disclose under
what part of Section 100 of the Act relief is claimed?

33. It was strenuously argued by Shri Desai that there is admission of the returned
candidate in his written statemeaiiout the existence and use of the video cassettes during the
election campaign in the constituency and even of its contents, the only dispute being related
to the meaning of the contents. On this basis, it was urged that there is no deficiency in the
pleading of the corrupt practice in the election petition and the requirement of its proof is
reduced to a great extent by admission in the written statement. The High Court has taken this
view which is supported and relied on by Shri Desai in his submis§len High Court's
judgment proceeds on this basis. It is, therefore, necessary to examine this aspect at this stage.

34. Assuming the contents of the video cassette amount to the kind of speech or act which
is a corrupt practice under sgbction (3) or sborsection (3A) of Section 123, in order to
constitute that corrupt practice it must further be shown that the act was done during the
election campaign between 8.2.1990 when the returned candidate became a “candidate' and
27.2.1990 the date of poll, andatht was the act of the candidate or his agent or any other
person with his consent. Unless all these constituent parts of the corrupt practice are pleaded
to constitute the cause of action raising a triable issue and are then proved by evidence, the
cormupt practice cannot be held to be pleaded and proved. If the act attributed is by the display
of a video cassette recorded some time earlier, the display being between the above dates in
the constituency, a mere display of the video cassette does notafirthe constituent parts
of the corrupt practice, inasmuch as it must also be pleaded and proved that such display was
by the candidate or his agent or any other person with his consent. Where the display of the
cassette is attributed to any other penadth the consent of the candidate, the liability of the
candidate for commission of the corrupt practice results vicariously from the act of the other
person done with the consent of the candidate. In such a case, the constituent part of the
corrupt pratice is the act done by any other person, not by the candidate himself or his agent
for whose act the candidate's consent is assumed, with the authorisation for the act being done
by any other person with the candidate's consent. This distinction betweeact tamounting
to corrupt practice done by the candidate himself or his election agent and any other person
with his consent has to be kept in view. This has relevance also for the purpose of Section 99
of the R.P. Act with reference to which one of #figuments has been addressed.

35. It was argued by Shri Ashok Desai that in case of the provocative and incendiary
speeches given by acknowledged leaders of the political party the consent of the candidate set
up by their party has to be assumed beindiaitfrom the relationship of the candidate with
the speaker through the medium of the party. On this basis, it was urged that a party candidate
must be held to have consented to such speeches made by the leaders of that party and,
therefore, if the spebcof the leader satisfies the other requirements of the corrupt practice,
the consent of the candidate which too is a constituent part of the corrupt practice, must be
assumed to make out the ground under Section 100(1)(b) of the R.P. Act for declaring his
election to be void. Shri Desai made a fervent emotive appeal that unless the law is so
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construed, a candidate of the party will get the benefit of appeal for votes on the ground of his
religion on the basis that his consent has not been pleaded and, gh@reby frustrating the

object of the enactment and adversely affecting the purity of elections which is of essence in a
democracy. It was argued that leaders of the party must be assumed to be agents of the
candidates of that party for the purposehef ground of corrupt practice.

36. In our opinion, the fallacy in the argument is that it overlooks certain other provisions
of the R.P. Act such asection 100

37. The distinction between clause (b) of-selotion (1) and sublause (ii) of clause (d)
therein is significant. The ground in clause (b) provides that the commission of any corrupt
practice by a returned candidate or his election agent or by any other person with the consent
of a returned candidate or his election agent by itself is suffithetieclare the election to be
void. On the other hand, the commission of any corrupt practice in the interests of the
returned candidate by an agent other than his election agent (without the further requirement
of the ingredient of consent of a returneshdidate or his election agent) is a ground for
declaring the election to be void only when it is further pleaded and proved that the result of
the election in so far as it concerns a returned candidate has been materially affected. This
ground is furthesubject to susection (2) of Section 100 of which the onus is on the returned
candidate.

38. It is, therefore, clear that if the corrupt practice is committed in the interests of the
returned candidate by any other person, even if he be an agenthaiindris election agent,
without the consent of the returned candidate or his election agent, the law provides for the
election to be declared void under Section 100(1)(d)(ii) provided it is also pleaded and proved
that the result of the election of theaumed candidate has been materially affected thereby.
The apprehension expressed by Shri Ashok Desai is, therefore, ill founded since the law
clearly provides that the returned candidate would not get the benefit of a corrupt practice
committed in his irgrests by anyone if the result of the election is shown to be materially
affected thereby.

39. Apart from this aspect, it has also to be remembered that provision is made in the R.P.
Act as well as in the general law to punish the makers of such incesgieeches for the
offences committed by them in the form of electoral offences e.g. under Section 125 of the
R.P. Act and Sections 153A, 153B and 295A of the Indian Penal Code. Thus even if the
acknowledged leaders of a party have committed any corragtige which results in benefit
to the returned candidate then on proof of the benefit having materially affected the election
result in favour of the candidate, his election would be set aside on the ground under Section
100(1)(d)(ii) of the R.P. Act. Thie is thus no occasion to read into the ground in Section
100(2)(b) or the definition of "corrupt practice" the implied consent of the candidate for any
act done by a leader of that party to dispense with a clear pleading and proof of the
candidate's or kielection agent's consent as a constituent part of the corrupt practice for the
ground under Section 100(1)(b) of the R.P. Act.

40. It may also be mentioned that the proposition suggested in the argument of Shri Desai
does not appear to be correct. Whemighe requirement is of consent, it must be free consent
given by the giver of the consenf his own volition. Ordinarily, it also implies a subservient
role of the person to whom consent is given and the authority of the giver of the consent to
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contrd the actions of the agent. It is difficult to ascribe to an acknowledged leader of the party
a role subservient to the candidate set up by that party inasmuch as the candidate is ordinarily
in no position to control the actions of his leader. Howevegvién without giving his
consent, the candidate has received benefit from the leader's act in a manner which materially
affects his election favorably, on pleading and proof of such material effect on the election,
the candidate's election is liable to k& aside on the ground under Section 100(1)(d)(ii)
unless, as provided in sigection (2) of Section 100 he further discharges the onus placed
upon him that in spite of his opposition and taking due precautions that act had been
committed for which he catbbe responsible.

41. Reliance in the election petition on the allegations of corrupt practices was for the
ground under Section 100(1)(b) and not Section 100(1)(d)(ii); and it is under Section
100(1)(b) that the election has been declared to be voithéoyHigh Court. There was no
attempt to plead and prove that the result of the election of the appellant was materially
affected for these reasons to make out a ground under Section 100(1)(d)(ii) for declaring the
election of the returned candidate to lwédv It is in this manner the present case has to be
viewed.

42. The pleading in paras 2, 5(0), 7 and 8 of the election petition is general relating to the
party of which the appellant was a candidate, and the plank of Hindutva which in the election
petition is equated with Hindu religion. We have already indicated in the connected matters
Civil Appeal No. 2835 of 1989 Bal Thackerayv. Prabhakar K. Kuntedecided today, that
the word Hindutva' by itself does not invariably mean Hindu religion and ithie context
and the manner of its use which is material for deciding the meaning of the Mioditvd'
in a particular text. It cannot be held that in the abstract the mere Wordutva' by itself
invariably must mean Hindu religion. The-salled plak of the political party may at best be
relevant only for appreciation of the context in which a speech was made by a leader of the
political party during the election campaign, but no more for the purpose of pleading corrupt
practice in the election patih against a particular candidate.

43. In para 16 of the election petition apart from some general pleading, there is reference
to a speech at Shivaji Park, Dadar on 24.2.1990 by Bal Thackeray and some other leaders
who have not been named therein exciept the appellant (respondent in the election
petition). In para 17, the alleged offending portions of the speeches of those leaders of the
BJRShiv Sena alliance have been enumerated. These portions are from speeches alleged to
have been made by Bal Thacay of the Shiv Sena and Pramod Mahajan of the B.J.P. Thus
para 17 contains allegation of specific portions of speeches by Bal Thackeray and Pramod
Mahajan for the purpose of pleading the corrupt practice. Further reference to it would be
made later. Par18 merely says that the proceedings of the meeting wereceqreled and
taken down in shorthand by police authorities on which the petitioner would rely. Obviously
this relates only to evidence of what is pleaded and does not amount to incorporation by
reference of the contents of the alleged tapes and there is no enumeration of its contents in the
election petition. Para 30 refers to the speech by the appellant himself and names some other
speakers at different meeting. Further reference to para 3d weunade later. Para 31 is a
general statement referring to speakers in general without naming any one of them and
mentions the existence of certain audio and video cassettes of the speeches. Paras 32 and 33
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then refer to certain video cassettes andaudssettes giving merely the title of the video
cassettes and generally their purport and say that the video cassettes were displayed in the
constituency, particularly at SHaek offices, street corners after 6.30 p.m. and were regularly
exhibited at or nar the places of residence of some of the active workers of the said alliance

in the said constituency. It is significant that neither these video cassettes and audio cassettes
nor the transcript of their texts was reproduced in the election petitionnexeah to the
election petition so that the contents thereof were not pleaded in either of the required modes.
That apart, there is nothing in the pleading to indicate the names of the persons who are
alleged to have displayed the same or the dates on ieghwere displayed or in other

words any other fact which would make the allegation clear and specific. The further
requirement of consent of the returned candidate for those acts is not pleaded as required for
the ground under Section 100(1)(b) of the®?RAct and in the definition of the corrupt
practices under subections (3) and (3A) of Section 123. Para 35 is the only other para in the
election petition which is relied on by Shri Desai in this context and it merely says that the
aforesaid facts clely prove that the respondent (appellant in this appeal) and his agents with
his consent have indulged into corrupt practice under Section 123 of the saithiads a

mere repetition of the statutory provision and not a pleading of any material fact.

44, We have no doubt that the requisite consent of the returned candidate or his election
agent which is a constituent part of the corrupt practices undegestibns (3) and (3A) of
Section 123, and an ingredient of the ground under Section 100(1)(bjoivdere been
pleaded in the election petition either in connection with the allegations based on the speeches
by Bal Thackeray, Pramod Mahajan and any other leader or the display of video and audio
cassettes in the constituency, when this is an essargiatement for raising a triable issue of
corrupt practice to bind the appellant with the consequences of such a corrupt practice and to
invalidate his election. In our opinion, this alone is sufficient to ignore the entire pleading in
the election petitio relating to speeches by Bal Thackeray, Pramod Mahajan and any other
leader as well as the display of video and audio cassettes since none of those acts is attributed
to the appellant or his election agent. For this reason, it is also not necessargiderdbe
specific portions alleged to form parts of speeches of Bal Thackeray and Pramod Mahajan
mentioned in paras 16 and 17 of the election petition. Same is the result of pleadings in paras
32 and 33 relating to the video and audio cassettes. In pahei® is a general averment that
the speakers went on to say that on the respondent (appellant in this appeal) being elected and
the said alliance establishing a Hindu Governmgits would be given to all Hindus. No
speaker is specifically named andawlis alleged to have been said by the appellant in his
speech in the meeting held on 24.2.1990 is contained only in para 30 of the election petition.
Since the contents of para 31 cannot be related to the speech alleged to have been made by the
appellanin that meeting, that too must be left out of consideration.

45. The only surviving allegation requiring consideration is in para 30 relating to the
allegation made with reference to the speech made by the appellant himself. The portion in
para 30 relatig to the appellant (respondent in the election petition) which has to be
considered is as under:

The petitioner states that the respondent himself in his capacity as a candidate
from the said constituency as well as a leader of the said alliance madks agpela



46

offends the provisions of the said A&or e.g. in the meeting held on 24.2.1990 at
Shivaji Park, the respondent stated the first Hindu State will be established in
Maharashtra. Similarly in various other public meetings, the respondent he#n ma
objectionable appeals. Some of the meetings were reported in newspapers. The
petitioner states that such meetings were held at Khaddke Building, dadar on
21.2.1990, Prabhadevi on 16.2.1990, at Kumbharwada on 18.2.1990, and Khed Galli
on 19.2.1990.

46. The High Court failed to appreciate that the only allegation of corrupt practice in this
election petition which raised a triable issue is as indicated above and rest of the general
averments deficient in requisite pleadings of all the constituent pati® aforrupt practice
did not constitute a pleading of the full cause of action and, therefore, had to be ignored and
struck out in accordance with Order 6, Rule 16, C.P.C. However, there being a specific
allegation in para 30 of the election petition tielg to the returned candidate himself based
on his speech made on 24.2.1990, to that extent a triable issue had been raised and had to be
decided.

47. It is this failure in the High Court which has led to an unnecessary protracted trial and
reception ofconsiderable irrelevant evidence which in turn has led to the errors found in the
judgment. The reason for this error appears particularly from para 32 of the judgment in
which the High Court has indicated its perception of the nature of trial of therlpetition
as under:

It must be noted that this Election Petition is not based upon individual acts of

Respondent or his Election Agent or any other person with his consent. This petition

is based upon the above mentioned plank and/or policy decisiba 8hiv Sena and

B.J.P. and the campaigning by the party and the Respondent on the basis of that

plank.

48. In our opinion, it is this erroneous impression of the High Court which has led to the
serious errors committed during the trial for which theies are equally to blame inasmuch
as both sides contributed to the expansion of the legitimate scope of the trial by introducing
matters which have no relevance for the pleading and proof of the corrupt practices under
subsections (3) and (3A) of Sectiol23 for the purpose of the ground under Section
100(2)(b) to invalidate the election, which is the true scope of this election petition.

49. Before we take up for consideration the corrupt practice attributed to the appellant
himself in para 30 of thelection petition based on his own speech on 24.2.1990, it would be
appropriate at this stage to refer to the argument based on Section 99 of the R.P. Act.

NON COMPLIANCE OF SECTION 99 OF THE R.P. ACT

50. Admittedly, no notice was given to Bal Thackerayan®sd Mahajan or any other
person against whom allegation was made of commission of corrupt practice in the election
petition, even though the High Court has held those corrupt practices to be proved for the
purpose of declaring the appellant's electiofbdéovoid on the ground contained in Section
100(1)(b) of the R.P. Act. We would now indicate the effect of the combined reading of
Sections 98 and 99 of the R.P. Act and the requirement of notice under Section 99 to all such
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persons before decision of thieaion petition by making an order under Section 98 of the
R.P. Act.

51. The combined effect of Sections 98 and 99 of the R.P. Act may now be seen.

52. The opening words in Section 98 are "At the conclusion of the trial of an election
petition the HighCourt shall make an order". There can be no doubt that Section 98

contemplates the making of an order thereunder intheidecis of t he Hi ggth Court

the conclusion of the trial of an election petitioDeclaration of the election of any retudne
candidate to be void in accordance with clause (b) is clearly to be made in the decision of the
High Court rendered at the conclusion of the trial of an election petition and not at an
intermediate state. Clauses (a), (b) and (c) in Section 98 contentipdatifferent kinds of
orders which can be made by the High Court in its decision at the conclusion of the trial
which has the effect of disposing of the election petition in the High Court. There is nothing
in Section 98 to permit the High Court to disthe election petition piecemeal and to declare

the election of any returned candidate to be void at an intermediate stage of the trial when any
part of the trial remains to be concluded.

53. SubSection (1) of Section 99 begins with the words "At theetof making an order
under Section 98 the High Court shall also make an order" of the kind mentioned in clauses
(a) and (b) therein. It is amply clear that the order which can be made under clauses (a) and
(b) of subsection (1) of Section 99 is requirénl be madeat the time of making an order
under Section 98'. As earlier indicated, an order under Section 98 can be made only at the
conclusion of the trial. There can be no doubt that the order which can be made under sub
section (1) of Section 99 haserefore, to be made only at the conclusion of the trial of an
election petition in the decision of the High Court made by an order disposing of the election
petition in one of the modes prescribed in clauses (a), (b) and (c) of Section 98. This alone is
sufficient to indicate that the requirement of Section 99 is to be completed during the trial of
the election petition and the final order under Section 99 has to be made in the decision of the
High Court rendered under Section 98 at the conclusion ofigtheftthe election petition.

54. Clause (a) of sufection (1) of Section 99 provides for the situation "where any
charge is made in the petition of any corrupt practice having been committed at the election".
In that case, it requires that at the tiofemaking an order under Section 98, the High Court
shall also make an order recording a finding whether any corrupt practice has or has not been
proved to have been committed at the election and the nature of that corrupt practice; and the
names of all pesons, if any, who have been proved at the trial to have @eaitig of any
corrupt practice and the nature of that corrupt practice. Clause (b) further requires the fixing
of the total amount of costs payable and specifying the person by and to whoshatigte
paid. The net result is that where any charge is made in the petition of any corrupt practice
having been committed at the election, the High Court shall at the time of making an order
under Section 98' also make an order recording a findinghehany corrupt practice has or
has not been proved to have been committed at the election and the nature of that corrupt
practice; and where the charge of corrupt practice has been found proved, it must also record
the names of all persons, if any, who/@doeen proved at the trial to have beeilty of any
corrupt practice and the nature of that practice. Thus, the trial is only one at the end of which
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the order made by the High Court must record the names of all persons, if any, who have been
proved athe trial to have beeguilty of the corrupt practice and the nature of that practice.

55. It follows that the High Court cannot make an order under Section 98 recording a
finding of proof of corrupt practice against the returned candidate alone anctopatis
declare the election of the returned candidate to be void and then proceed to comply with the
requirement of Section 99 in the manner stated therein with a view to decide at a later stage
whether any other person alsaisilty of that corrupt pretice for the purpose of naming him
then under Section 99 of the R.P. Act. It is equally clear that the High Court has no option in
the matter to decide whether it will proceed under Section 99 against the other persons alleged
to be guilty of that corruptpractice along with the returned candidate inasmuch as the
requirement of Section 99 is mandatory since the finding recorded by the High Court requires
it to name all persons proved at the trial to have lrelly of the corrupt practice. The
expressiorithe names of all persons, if any, who have been proved at the trial to have been
guilty of any corrupt practiaein subclause (ii) of clause (a) of stgection (1) of Section 99
clearly provides for such proof being required "at the trial' which meaestrial of an
election petition' mentioned in Section 98, at the conclusion of which alone the order
contemplated under Section 98 can be made. There is no room for taking the view that the
trial of the election petition for declaring the election of theurned candidate to be void
under Section 98 can be concluded first and then the proceedings under Section 99
commenced for the purpose of deciding whether any other person is also to be nhamed as being
guilty of the corrupt practice of which the returneandidate has earlier been hejdilty
leading to his election being declared void.

56. The rationale is obvious. Where the returned candidate is allegedgtalteof a
corrupt practice in the commission of which any other person has participatddrwitin the
candidate is to be held vicariously liable for a corrupt practice committed by any other person
with his consent, a final verdict on that question can be rendered only at the end of the trial, at
one time, after the inquiry contemplated undectt®n 99 against the other person, after
notice to him, has also been concluded. Particularly, in a case where liability is fastened on
the candidate vicariously for the act of another person, unless that act is found proved against
the doer of that acthe question of recording a finding on that basis against the returned
candidate cannot arise. Viewed differently, if the final verdict has already been rendered
against the returned candidate in such a case, the opportunity contemplated by Section 99 by
an inquiry after notice to the other person is futile since the verdict has already been given. On
the other hand, if the question is treated as open, a conflicting verdict after inquiry under
Section 99 in favour of the notice would lead to an absurdiighwtould not be attributed to
the legislature.

57. The plain language of Section 98 and 99 of the R.P. Act indicates the construction
thereof made by us and this is also supported by the likely outcome of a different construction
which is an absurd resudnd must, therefore, be rejected. The High Court has overlooked the
obvious position in law in taking a different view. No notice under Section 99 was given by
the High Court before making the final order under Section 98 of the R.P. Act declaring the
election to be void. This is a fatal defect.
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58. This alone is sufficient to indicate that apart from the reasons given earlier, the
election of the appellant in the present case could not be declared void by making an order
under Section 98 on the groundntained in Section 100(1)(b) of the R.P. Act without prior
compliance of Section 99. Absence of notice under Section 99 of the R.P.Act vitiates the final
order made under Section 98 by the High Court declaring the election to be void.

59. However, in the@resent case, the remaining pleadings being ignored for the reasons
already given, no further question arises of the effect ofcoompliance of Section 99 in
respect of these other persons because the finding of corrupt practices against the appellant
based on the speeches of these other persons and the video and audio cassettes has to be set
aside for the reasons already given. This is yet another instance of a serious defect in the trial
of this election petition by the High Court.

SPEECH OF APPELLANT

60. We would now consider the only surviving question based on the pleading in para 30
of the election petition. The specific allegation in para 30 against the appellant is that in the
meeting held on 24.2.1990 at Shivaji Park, Dadar, he had statedhdirst Hindu State
will be established in Maharashtra". It is further pleaded therein that such meetings were held
at Khaddke Building, Dadar on 21.2.1990, Prabhadevi on 16.2.1990, at Kumbharwada on
18.2.1990, and Khed Galli on 19.2.1990. These furthetsfare unnecessary in the context
because the maximum impact thereof is to plead that the same statement was made by the
appellant in the other meetings as well, even though such an inference does not arise by
necessary implication. In our opinion, a mestatement that the first Hindu State will be
established in Maharashtra is by itself not an appeal for votes on the ground of his religion but
the expression, at best, of such a hope. However, despicable be such a statement, it cannot be
said to amountat an appeal for votes on the ground of his religion. Assuming that the making
of such a statement in the speech of the appellant at that meeting is proved, we cannot hold
that it constitutes the corrupt practice either undersadion (3) or subsection(3A) of
Section 123, even though we would express our disdain at the entertaining of such a thought
or such a stance in a political leader of any shade in the country. The question is whether the
corrupt practice as defined in the Act to permit negatibithe electoral verdict has been
made out. To this our answer is clearly in the negative.

64. It is significant that the mere production of the official record including the literature
of Jamaat-Islami Hind depicting its philosophy and aims and the liigfence reports
without examining any witness who could depose from personal knowledge to the alleged
unlawful activities of the Association was held to be inadequate to support the declaration that
Jamaate-Islami Hind is an unlawful association as definin the said Act. It need hardly be
mentioned that the requirement of proof of a corrupt practice at the trial of an election petition
is higher and confined to strict legal evidence, in comparison to the material on which the
tribunal can rely for its ecision under Section 4 of thénlawful Activities (Prevention) Act,
1967to confirm the declaration by the Cent@&bvernment of an association as unlawful.

65. The High Court misdirected itself by starting on a wrong premise in trying an
allegation not in the pleading and then in admitting and relying on material which is not legal
evidence for the proof of a corrupractice. The error was aggravated by an incorrect
appreciation of the legal principles and overlooking the meaning of certain terms explained in
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earlier decisions. The significance of the trial of a corrupt practice and the consequence of the
finding theeon, appears to have been missed in the High Court.

66. As a result of the aforesaid discussion, the finding recorded by the High Court against
the appellant that charge of corrupt practices undessation (3) and (3A) of Section 123 of
the R.P. Act hs been proved to declare his election to be void on the ground contained in
Section 100(1)(b) of the R.P. Act, is contrary to law and is, therefore, set aside. The result is
that no ground is made out for declaring the appéiagiection to be void. Acedingly, this
appeal is allowed with costs resulting in dismissal of the election petition.

* k k% %
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Raj Kumar Yadaw. Samir Kumar Mahaseth
(2005) 3 SCC 601

R.C. LAHOTI, C .J. -An election petition presented under Section 81 of the Representatio
of the People Act, 1951 (the Act) has been directed to be dismissed as barred by time. Feeling
aggrieved, the election petitioner has filed this appeal under Sectioh dflfhe Act.

2. Shorn of all details, suffice it to state that the last datemifdtion for presenting the
election petition was 28.8.2008/hat transpired in the High Court at the presentation may be
described in the words of the learned designated Election Judge himself from the impugned
judgment of the High Court. The relevanttgarextracted and reproduced hereunder:

The admitted position is that the period of limitation of forty five days expired on
27.8.2003 on which date the designated Judge was sitting in court till 4.15 P.M. The
court hours having expired, the designatketteon Judge retired into the chambers
where at 4.45 P.M. Sri P.K. Verma, the learned counsel for the appellant came and
wanted to file this election petition. Since under High Court Rules the election
petitions could be filed only in the open court, ¢, the designated election Judge
refused to accept the petition beyond court hours. Learned counsel said that though
petition was made ready that very day for presentation, because of some delay in
finalizing it, he had gone to the court after court howrtstly that time the Judge had
retired to his chambers. Learned Counsel also requested in chambers that the Court
Officer might be directed to accept that by making an initial over the petition noting
the time of presentation so that the petition might tesgnted on the next working
day. Since High Court Rules did not permit that, | refused that prayer also.

This was how the learned counsel presented the petition in the open court on
28.8.2008

3. The question arising for decision is: whether an elegi&tition presented at 4.25 p.m.
on 27.8.2003, the last date of limitation, admittedly 10 minutes after the Judge had risen from
the open court but was available in chambers within the court premises can be said to be a
valid presentation so as to be witlire period of limitation?

4. Article 329 of the Constitution providester alia that no election to either House of
Parliament or to the House or either House of the Legislature of a State shall be called in
guestion except by an election petition préed to such authority and in such manner as may
be provided for, by or under any law made by the appropriate Legislature. Under Section 80 of
the Act, no election shall be called in question except by an election petition presented in
accordance with thprovisions of Part VI of the Act. Under Section-80the High Court has
been conferred with jurisdiction to try an election petition. Such jurisdiction shall be exercised
ordinarily by a single Judge of the High Court assigned for that purpose by tHel@liiee.

Under Section 81 of the Act, an election petition may be presented within forty five days from

the date of election. The rule making power for carrying out the purpose of the Act has been
conferred on the Central Government under Section 168.Ath does not confer power on

the High Court to make any rules. However, the rule making power vests in the High Court
under Article 225 of the Constitution.
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5. The present matter aes from the High Court of Patn@hapter XXIE of the High
Court Ruledramed by the Patna High Court incorporates the rules for the disposal of election
petition filed under Section 81 of the Act. Rules 6 and 7, relevant for our purpose, are
reproduced hereunder:

6. Subject always to the orders of the Judge, before a lfi@m@sentation of the
election petition is made to the Judge in open Court, it shall be presented to the Stamp
Reporter of the Court, who shall certify thereon if it is in time and in conformity with
the requirements of the Act and the rules in this belwalfis defective and shall
thereafter return the petition to the petitioner for making the formal presentation after
removing the defects, if any.

Provided that if on any Court day the Judge is not available on account of
temporary absence or otherwidhe petition may be presented before the Bench
hearing civil applications and motions.

7. (1) The date of presentation to the Judge or the Bench as mentioned in the
proviso to Rule 6 shall be deemed to be the date of the filing of the election petition
for the purposes of limitation.

(2) Immediately after it is presented, the petition shall be entered in a special
register maintained for the registration of election petitions.

6. The limitation provided by Section 81 of the Act expires on 45th day tendate of
election. The word 'day' is not defined in the Act. It shall have to be assigned its ordinary
meaning as understood in law. The word 'day' as per English calendar begins at midnight and
covers a period of 24 hours thereafter, in the absended being anything to the contrary
in the contextThus, the election petition could have been presented upto the midnight falling
between 27th and 28th of August, 2003.

7. The statutory period of limitation as provided by the Act cannot be taken awthg by
Rules framed by the High Court governing its procedure. The rules framed in exercise of the
power conferred by Article 225 relate to procedural matters and cannot make nor curtail any
substantive lawln S.A. Gannyv. |.M. Russell (1930) ILR 8 RangooR80 (FB) Carr
J.said:

| am very clearly of opinion, independently of the authorities to that effect, that a
High Court has no power to alter by rule any period of limitation prescribed in the
Limitation Act.

| am, however, also of opinion that when thigh Court by rule gives a right of
application for which no period of limitation is already prescribed the Court may also
fix the period within that right must be exercised.

And, Suncliffe J. said (ILR pp. 395,396)

High Court Rules approximate very clbséo Byelaws. They can be altered at
will. They can be canvassed. They are subordinate and domestic enactments. They
must beintra viresof the power from which they derive and any other powgain
materia
In our opinion, the length of any periodlwhitation provided by a statute cannot
be curtailed by rules of procedure framed by High Court. When the statute prescribes
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a particular day or date as the last day for any act being performed, it can be so done

upto as late as the midnight immediatehgqeding the commencement of the next

day.

8. We are also of the opinion that the High Court has not correctly interpreted Rules 6 and
7 of the High Court Rules. The rules are not meticulously-dralfted rules taking care of
myriad situations which magrise. They appear to be more in the nature of directions aiming
at convenient and smooth functioning of the High Court dealing with election petitions as also
streamlining the procederrand practice of presentatiofhe designated Election Judge can
always issue such orders as it may deem fit in the matter of presentation of the election
petition. If the court is open, it is desirable that a formal presentation of the election petition is
made to the Judge while sitting in open court. As the Judge hinsselbt expected to
scrutinize the defects in the election petition presented to him, Rule 6 expects the election
petition to be presented first to the Stamp Reporter of the court and then carried to the Judge
for formal presentation. While presentation tiee Stamp Reporter of the court is a
presentation, the presentation before Judge in open court is a formal presentation. There
would be nothing wrong if the election petitioner presents the election petition to the Stamp
Reporter whereafter the electiontifien is carried to the Judge in open court either by the
election petitioner or his counsel or by the Stamp Reporter or any official of the Registry
under his directions. The Rule contemplates such presentation before the Stamp Reporter and
the formal pesentation to the Judge taking place on the same day and almost simultaneously
as two steps of one transaction and in this background the date of presentation to the Judge or
the Bench as described in Rule 6 is deemed to be the date of filing of therefestition.
The process can also be reverse. If Stamp Reporter is not available, the election petition may
be presented to the Judge who may then send it for scrutiny to the Stamp Reporter or any
other official of the Registry. At the time of presentatitre Judge may not be sitting in open
court, but that does not mean that the Judge cannot receive the election petition. He can
receive it and then send it to the Stamp Reporter of the court.

9. In Jamal Uddin Ahmadv. Abu Saleh Najmuddin[(2003) 4 SCC 27] this Court has
held that receiving an election petition presented under Section 81 of the Act is certainly not a
judicial function which necessarily needs to be performed by a Judge alone; it is a ministerial
function which may be performed by a Judijimself or be left to be performed by one of the
administrative or ministerial staff of the High Court which is as much a part of the High
Court.

10. As held by this Court irstate of Punjabv. Shamlal Murari [(1976) 1 SCC
719]:

Processual law is not tme a tyrant but a servant, not an obstruction but an aid to
justice. Procedural prescriptions are the handmaid and not the mistress, a lubricant,
not a resistant in the administration of justice.

The election petition, in the present case, could have pesented at any time upto the
midnight falling between 27th and 28th August, 2003 and it would be treated as filed within
the period of limitation.
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11. Confining the filing time to the working hours of the court is not what is specifically
spelt out byRules 6 and 7 of the Patna High Court Rules. The High Court, in its impugned
judgment, seems to have thought that the election petition could have been presented only to
the Judge and that too in the open court. The Judge would ordinarily sit in opentourt
4.15 p.m. of the day as per the rules or practice of the High Court but that time is not the end
of that day. The availability of time falling within the meaning of the word 'day', as provided
by Section 81 of the Act, cannot be curtailed by makimpgoaision in the rules contrary to
the Act itself. Ordinarily, no litigant and lawyer would like to delay the presentation till the
fag end of the day and then present it at an odd time to the inconvenience of the Judge
wherever he may be. However, exdepél situations cannot be completely ruled out. It
would be better if the ministerial act of receiving the election petition presented to the High
Court is left to the administrative or ministerial staff of the High Court either by clarifying or
by makinga suitable amendment in the Rules of the Patna High Court.

12. In Hukumdev Narain Yadaw. Lalit Narain Mishra [(1974) 2 SCC 133Election
Petition Rules framed by Patna High Court came up for the consideration of the court and it
was held that it may bthat the presentation to the Judge will be the date of filing for the
purpose of limitation, but that does not exclude a different procedure for filing in a case where
limitation is about to expire and the conditions prescribed by Rule 6 in the matter of
presentation cannot be complied with. Under the general rules governing the practice as to
presentation of pleadings and documents in the High Court, an election petition can be
presented on the last day of limitation, when the judges are not sittingefeer®r entertain
an election petition, to the Registrar or in his absence to some other officer in the Registry
authorized to receive such presentation.

14. Reverting back to the facts of the present case, we find that the election petition was
handed wer to the designated Election Judge on the last day of limitation at 4.25 p.m. when
the learned Judge was still available within the court premiseagh he was not sitting in
the open court, as the prescribed time of 4.15 p.m. ordinarily meant feadtany judicial
work was over. The learned Judge did not himself receive the presentation nor did make any
other order such as the one directing any official of the Registry to receive the same. The
election petitioner had done all that was within his @ote do for the purpose of presentation
but he failed. He made the presentation on the next day when the Judge was available and
sitting in the open court. The presentation would be deemed to be within limitation and valid.

15. The learned designated &len Judge of the High Court has erred in holding the
presentation to be barred by limitation. The view so taken cannot be countenanced. The
appeal is allowed. The impugned judgment of the High Court dated 10.9.2003 is set aside.
The election petition ibeld to have been filed within prescribed period of limitation.

* k k k%



Udhav Singhv. Madhav Rao Scindia
AIR 1976 SC 744

SARKARIA, J. - This appeal is directed against a judgment, dated October 27, 1972, of the
High Court of Madhya Pradesh dismisgithe election petition filed by the appellant to
guestion the election of the respondenitok Sabha.

2. Six candidates filed nomination papers for contesting the election to Lok Sabha from
Guna Parliamentary Constituency in March 1971. Out of themvsBa Shiv Pratap Singh
and Gaya Prasad withdrew their candidature after their nomination papers were found to be in
order after scrutiny, leaving four candidates in the field viz., Sarvshri Madhavrao Scindia,
Deorao Krishnarao Jadhav, Narayan Singh 'lallend Bundel Singh to contest the election.
Shri Madhav Rao Scindia respondent herein who was sponsored by the Jan Sangh was
declared elected by a margin of 1,41,090 votes over his nearest rival, Shri Deorao Krishnarao
Jadhav, sponsored the Indian Ndabnal Congress.

3. Udhav Singh, an elector of the Constituency, filed an election petition-drl281, in
the High Court challenging the election of the respondent on two main graands

(i) that the respondent and/or his election agent had incwreduthorised
expenditure in connection with the election in excess of the limit of Rs. 35,000
prescribed under Section 77(3) of the Act read with Rule 90 of the Conduct of
Election Rules, 1961. It was alleged that the respondent made a tour in the
Consttuency by helicopters and showed Rs. 5,000 only as an expense towards the
cost of the aviation fuel but did not show the hiring and other charges in respect
thereof. It was further alleged that the respondent hired and used motor vehicles, not
less than 18but did not show the expenditure incurred in respect thereof in the
statement of election expenses submitted by him to the Election Commission;

(i) that the workers of the respondent, with his consent, had threatened the
electors with bodily injuries rad criminally intimidated them not to vote for Shri
Deorao Krishnarao Jadhav, the Congress candidate. Five instances of such threats and
intimidation interfering with the free exercise of electoral rights, were set out in
clauses (i) to (v) of the origindParagraph 10(iii) of the petition, which, after
amendment, was renumbered as Para 11(iv).

Clause (iv) of Paragraph 11 is as follows:

That, on or before 22-71, Shri Mohan Prasad Ojha, a Congress Worker of
Village Umri (Tehsil Guna) was threatened astpi point by the workersfahe
respondent with his conser®hri Shiv Pratap Singh and others of Umri threatened
not to vote and canvass in favour of the Congress candidate, Deorao Krishnarao
Jadhav and threatening with dire consequences.

4. Process waissued to the lone respondent impleaded in the election petition.-6n 28
1971, an advocate put an appearance on his behalf. In the written statement presented on
24-9-1971 the respondent traversed the allegations of corrupt practices made in the. petiti
In answer to clause (iv) of Paragraph 11 of the petition, the respondent stated:
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The allegations of the petitioner that, on or before22®71 Shri Mohan Prasad
Ojha, a Congress Worker of the village Umri (Tehsil Guna) was threatened at pistol
point by the workers of the respondent with his consent, is denied. It is also denied
that with the consent of the respondent, Shri Shiv Pratap Singh and others of Umri
threatened him not to vote and canvass in favour of the Congress candidate Shri
Devrao Krisimarao Jadhav and threatened him with dire consequences. This para is
also lacking in material particulars as to who were the alleged workers, what was
their names; their addresses, castes etc. It cannot therefore, be enquired into. The
allegation is incoect, baseless and vague. It is also vague because particulars as to
when, where and in whose presence the alleged consent of the respondent was given
are not mentioned.

5. The main issues framed orlD-1971 were as under:

1. Has the respondent incurred had authorised expenditure which was more
than the prescribed limit laid down under the Representation of the People Act, 1951
or the Rules made thereunder, as detailed in Para 10(i) and 10(ii) of the petition?

2.(a) Did the worker of the respondenttwhis consent threaten the voters with
injury, and criminally intimidated them in case they voted for D.K. Jadhav as detailed
in Paragraph 11 of the petition, and if so, what is its effect ?

6. Thereafter, the petitioner examined twelve witnesses oausdates, fixed in the case,
from 1612-1971 to 247-1972.

7.0n 38-1972, an applicationNo. 58/72) was submitted by the respondent alleging that
the electiorpetitioner has in paragraph 11(iv) of the petition alleged the commission of a
corrupt practie within the meaning of Section 123(2) of the Act, by, Shri Shiv Pratap Singh,
one of the candidates, but has failed to join him as a respondent, and as such, his petition is
liable to be dismissed under Section 86 on account of nhoncompliance with tHatenah
Section 82(b). In this application, the respondent reproduced clause (myafll of the
petition as follows:

That on or before 22-71, Shri Mohan Prasad Ojha a Congress worker of village
Umri (Tehsil Guna) was threatened at pistol point ey workers of the respondent
with his consent, Shri Shiv Pratap Singh and others of Umri and threatened him not to
vote and canvass in favour of the Congress candidate Deorao Krishnarao Jadav and,
threatening him with dire consequences.

8. Notice of this pplication was given to the election petitioner, who after taking several
adjournments, ultimately filed a reply on-88.972. In his reply, the petitioner stated that
Paragraph 11(iv) as reproduced in the respondent's application was not a correcttieprodu
It was further stated:

It is denied that there has been any allegation of corrupt practice against Shri
Shiv Pratap Singh who was a candidate at the aforesaid election. The respondent also
understood the same thing, that is why he did not raiselgegtion for a long period
of 11 months since the respondent filed his written statement.
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However, though there is absolutely no doubt about the identity of the said Shri
Shiv Pratap Singh, but the basic question giving rise to this application that an
allegation of corrupt practice has been made against him in para 11(iv) of the petition
is wholly incorrect and based on absolutely wrong interpretation of the statement of
allegation made in the aforesaid paragraph.

The petitioner further stated that tbbjection as to nejoinder of necessary party not
having been taken at the earliest, should be deemed to have been waived by the
respondent.

9. In his rejoinder (.A. 76/72, dated91972), the respondent maintained that Para 11(iv)
had been correctlgxtracted by him in his application dateeéB-32, from the copy of the
electionpetition which was served upon him, certified to be true copy under the seal and
signature of Shri R.K. Tankha, Advocate, the then Counsel for the petitioner9ga,5t
abaut 4.30 p.m. the Counsel for the respondent on inspecting the original election petition
discovered to their amazement that the three words (now underlined by us) had been erased
and the erasures initialled. It was alleged that this tampering with thiempdiad been done
to wriggle out of the fatal defect in the petition. The respondent prayed that the petitioner be
recalled and allowed to be cressamined on this point.

10. The learned trial judge postponed consideration of these applications ahd of t
objection as to naejoinder of Shri Shiv Pratap Singh till the conclusion of the trial. Thereafter
the respondent examined his witnesses. He also examined his Advocate Shri Baghel, who
produced Ex. R83, a copy of the petition, he had received fromdtffiee of the High Court.

The respondent closed his evidence oW 2.

12. Shri Baghel, Counsel for the respondent, while appearing in the witerss was
unable to say definitely whether Ex-33, was a true copy of the copy he had received from
the Hgh Court office. In view of this the learned Judge held that it had not been proved that
these erasures in para 11(iv) under initials were made subsequently to the filing of the
petition. He therefore, considered clause (iv) of paraatikthe words erasl. There, as here,
it was contended that the second part of clause (iv) of para 11 if properly construed would
mean that Shri Shiv Pratap Singh and others of Umri were threatanddnot that they
threatenedhot to vote and canvass in favour of the Cesgrandidate.The learned judge
repelled this contention with the observations tfiat no circumstances of the case it is
possible to read para 11(iv) in the manner suggested by the pefitidoeording to him the
allegations in this paragraph condtitdi a charge under Section 123(2) of the Act against Shri
Shiv Pratap Singh and his nfpinder as a respondent was fatal to the petition which was
liable to be dismissed on that score alone under Section 86.

13.0n merits he found issues 1 and 2 agaimsipetitioner. In the result, he dismissed the
election petition with costs. Hence, this appeal by the petitioner.

15. It is common ground that Shri Shiv Pratap Singh was one of the candidates who had
withdrawn his nomination papers for election fronstBionstituency, after the same had been
found in order by the Returning Officer. There was thus no doubt that he was a "candidate
for the purpose of the relevant provisions of the Act. If therethee allegations made in cl
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(iv) of para 11 of the petitin relate to him and amount to a charge of corrupt practice against
him, his norjoinder as a respondent would be fatal to the election petition.

16. Mr. Dixit, the learned Counsel for the appellant, contends that this objection as to non
joinder was notaken in the written statement, that it was raised for the first diboait 14
months after the service of the notice of the election petition on the respafigerihe
petitioner had examined all his witnesses in the case. It is submitted that thistesntmu
waiver. According to the learned Counsel, in view of the mandate of Order 8, Rule 2, Code of
Civil Procedure, it was obligatory for the respondent to take all such pleas showing the
petition to be nomaintainable, in his written statement. Sinteéstwas not done, the
respondent should not have been allowed to raise this plea, nhamely, by an application when
the case was in an advanced stage, and an amendment of the written statement was liable to
be refused on the ground of latches.

17. On the otkr hand, Mr. Gupte, learned Counsel for the respondent, submits that it was
not obligatory to take this objection in the written statement. It was a purely legal objection
which for its determination did not require any facts to be pleaded and proveck by th
respondent. The fatal defect, it is submitted, is patent on the face of the election petition. Mr.
Gupte submits that Order 8, Rule 2, is not attracted because that provision, as its marginal
heading shows, enjoins the pleading of new facts, only asglisgthed frombare points of
law. In the alternative, it is submitted that the application, dat873 whereby this
objection was raised was in nature and substance additional pleading of the respondent which
was accepted as such by the Court. Thetipetir also submitted his reply thereto and he
could not complain that he was taken by surprise. It is further urged that the provisions of
Section 8@ead with Section 82(b) are in the nature of a mandate to the Court which is bound
to dismiss an electiopetition wherever it comes to its notice, whether on its own motion, or
on the motion of the respondent, that there has been-eomgpliance with the imperative of
Section 82(b).

18. The material part of Section 82 reads thus:

Parties to the petition A petitioner shall join as respondent to his petition
(b) any other candidate against whom allegations of any corrupt practice are
made in the petition.

19. Behind this provision is a fundamental principle of natural justice viz., that nobody
should be condemned unheard. A charge of corrupt practice against a candidate, if
established, entails serious penal consequences. It has the effect of debarring him from being
a candidate at an election for a considerably long period. That is why, Sectiomn8aéa)r,
peremptory termsobligates an electionpetitioner to join as respondent to his petition, a
candidate against whom allegations of any corrupt practice are made in the petition.
Disobedience of this mandate inexorably attracts Section 86 whitimaods the High
Court, in equally imperative language,- tidismiss an election petition which does not
comply with the provisions of section ®2

20. The respondent cannot by consent, express or tacit, waive these provisions or
condonea norcompliance wh the imperative of Section 82(b). Even inaction, latches or
delay on the part of the respondent in pointing out the lethal defect gbinder cannot
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relieve the Court of the statutory obligation cast on it by Section 86. As soon as the non
compliancewith Section 82(b) comes or is brought to the notice of the court, no matter in
what manner and at what stage, during the pendency of the petition, it is bound to dismiss the
petition in unstinted obedience to the command of Section 86.

21. Considered irthe light of the above enunciatiotihe respondent was not precluded
from raising the objection as to ngwinder merely because he had done so after the close of
the petitioner's evidence, and not at the earliest opportunity. Nor was the respondateablig
to raise this objection only by his written statement, and in no other mode. Rule 2 of Order 8
of the Code of Civil Procedure is a rule of practice and conveniencguatide. This
procedural Rule is to subserve and not enslave the cause of jlistimgs down broad
guidelines and not casbn traps for the defendant in the matter of drawing up his statement
of defence. It says:

The defendant must raise by his pleading all matters which show the suit not to be
maintainable, or that the transactigreither void or voidable in point of law, aat
such grounds of defence as, if not raised, would be likely to take the opposite party by
surpriseor would raise issues of fact not arising out of the plaint, as for instance
fraud, limitation, release gyment, performance, or facts showing illegality.

22. The keywords are those that have been underlined. These words indicate the broad
test for determining whether a particular defence plea or fact is required to be incorporated in
the written statementf the plea or ground of defence raises issues of fact not arising out of
the plaint, such plea or ground is likely to take the plaintiff by surprise, and is therefore
required to be pleaded. If the plea or ground of defence raises an issue arising/loat isf
alleged or admitted in the plaint, or is otherwise apparent from the plaint itself, no question of
prejudice or surprise to the plaintiff arises. Nothing in the Rule compels the defendant to
plead such a ground, nor debars him from setting it @plater stage of the case, particularly
when it does not depend on evidence but raises a pure question of law turning on a
construction of the plaint. Thus, a plea of limitation that can be substantiated without any
evidence and is apparent on the fat¢he plaint itself, may be allowed to be taken at any
stage of the suit.

23. An objection on the ground of namompliance with the requirement of Section 82(b)
is a plea of this category. It arises out of allegations made in the petition itself. Slech a p
raises a pure question of law depending on a construction of the allegations in the petition,
and does not require evidence for its determination. Such a plea therefore, can be raised at any
time even without formal amendment of the written statement.

24.1n the instant case, it was raised by an application, dated 3.8.72, which was accepted
by the court as a supplementary pleading of the respondent, and the petitioner had also
pleaded in reply to the same. There are several decisions wherein anonbgscto non
joinder of a necessary party in an election petition was allowed to be raised by means of a
simple application submitted long after the presentation of the written statement by the
respondent.

25. In Rao Abhe Singhv. Rao Nihal Singh[AIR 1964 Punj 209]a Division Bench
allowed an objection as to ngoinder of a candidate, against whom a corrupt practice was
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alleged, to be raised by way of an application which was filed after practically the whole
evidence in the case had been recorded.

28.What should be the fair construction of the allegations in Para 11(iv) of the petition? Is
it possible to rea@ds Shri Dixit wants us to redbis paragraph as containing a charge that
Shri Shiv Pratap Singh and others of Umgrethreatened by the workeof the respondent,
not to canvass and vote for the Congress candidate ? Or, does it mean that Shri Mohan Prasad
Ojha, an elector and a Congress worker thasatened byhri Shiv Pratap Singh and others
of Umri not to canvass and vote for the Congresslicate, Shri Deorao Krishnardadhav?

29. Mr. Dixit submits thattlause (iv) of Para 11 falls in two parts, separated by a comma,
and the allegations in each part are distinct from the other. The first part comprising the
allegationsiiThat, on or before€2-2-71, Shri Mohan Prasad Ojha, a Congress Worker of
Village Umri (Tehsil Guna) was threatened at pistol point by the workers" accordithg to
Counsel, stands alone, and should not be read conjointly with the second part which speaks of
Shri Shiv PratapSingh and others of Umri. However, not very consistently with this
argument, it is urged further that since the allegations in the first part are set out in passive
voice, the contents of the second part should also be deemed to have been expressed in
pas$ve voice. If this methodology is adopted, the second part of Para 11(iv) according to Mr.
Di xit, would read |Iike this: AShri Shiv Pratap
to vote and canvass in favour of the Congress candidate, Deorao Kaistadhav ...."

30. We are afraid, this ingenious method of construction after compartmentalisation,
dissection, segregation and inversion of the language of the paragraph, suggetted by
Counsel, runs counter to the cardinal canon of interpretaticoyding to which, a pleading
has to be read as a whole to ascertain its true import. It is not permissible to call out a
sentence or a passage and to read it out of the context, in isolation. Although it is the
substance and not merely the form that basetlooked into, the pleading has to be construed
as it stands without addition or subtraction of words, or change of its apparent grammatical
sense. The intention of the party concerned is to be gathered, primarily, from the tenor and
terms of his pleadig taken as a whole.

31. The construction of Para 11(iv) suggested by Mr. Dixit is not possible without a
radical change in its sense and tense by unwarranted addition and excision of words. It would
necessitate a material change in the tense by reatimgvdrb fithreatened as fiwere
threatened so that what was clearly expressed by its author in active voice gets converted
into a passive voice with consequent inversion and subversion of the original sense. Even the
addition and attachment of the wdmdereo to the preexisting verbfithreatened would not
completely transform Shri Shiv Pratap Singh and others of Umri fitbneatenersinto the
fithreatened unless the contrandicative phrasdiand threatening with dire consequerices
was also amputated.

32. In our opinion, the correct way of construing Para 11(iv) is to take it as it stands, and
read it not in parts but as a whole together with its preamble and the rest of the pleading. Thus
read, the relevant allegation in clause (iv) of Para 11 would/ fantl clearly admit of only
this construction:

That on or before 22-71, Shri Mohan Prasad Ojha, a Congress Worker and
elector of village Umri (Tehsil Guna) was threatened at pistol point with dire
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consequences by Shri Shiv Partap Singh and others of, thar workers of the
respondent with his consent, not to vote and canvass in favour of the Congress
Candidate, Deorao Krishnarao Jadhav.

33.In our opinion, this is the only reasonable construction that the languageaof1(iv)
without undue stretch@) straining and twisting can bear. Indeed, from the relevant portions of
the pleadings extracted earlier in this judgment, it is evident that both the parties, including the
petitioner, had understood the allegationspara 11(iv) in the sense in whichewhave
construed them. It was only after the presentation of the application, da&&t® 3raising the
objection, the petitioner in an atterrgd the High Court rightly put-ito wriggle out from the
unfortunate position he was placed in not making Jatap Singh a party”, has started
claiming the antic interpretation quite different from the one flowing from the plain language
and tenor opara 11(iv).

We have thereforeno hesitation in repelling the second contention also, canvassed on
behalf of he appellant.

34. The last contention of the learned Counsel for the appellant is that even if the second
part of clause (iv) is construed as an allegation that Shri Shiv Pratap Singh and others of Umri
threatened not to vote and canvass, then alsoaltbigation is so bereft of material facts and
material particulars, that it does not constitute a complete charge of corrupt practice under
Section 123(2). The material facts and material particulars, which accordihg @munsel
were, in view of the matate of Section 83equired to be pleaded but have not been pleaded
are: the place where the threat was given, the kind and nature of the injury threatened, or
injury, if any, actually caused, the particulars of the parentage, address of Shiv Pratap Singh
and others, the fact that this Shiv Pratap Singh of Umri was the same who was one of the
candidates at the election and that the person threatened was an elector, and how the threat
constituted an interference with the free exercise of his electoral figist urged that in
ascertaining whether or not the allegationpdra 11(iv) constitute a complete cause of action
relating to a corrupt practice, the Court has to confine itself to this Para, and cannot take into
consideration even an admission of gegitioner appearing in evidence or in any document
extraneous to the election petition.

35. As against this, Mr. Gupte, has pointed out that alhthéerial factsas distinct from
material particulars, necessary to constitute a complete charge aptcpractice under
Section 123(2) against Shri Shiv Pratap Singh, a candidate can be found in the petition if the
same is read as a whole. In any case, the identity of this Shiv Pratap Singh as a candidate was
admitted by the petitioner in the particulatgplied by him pursuant to an order of the Court
on 88-1972. Those patrticulars, according to the Counsel are to be treated as a part of the
Petitioner's pleading. It is further submitted that if there is any deficiency of particulars, as
distinguishabldrom material facts, in Para 11(iv), then also they could be supplied, even after
the expiry of limitation for the petition, pursuant to an order of the Court, aidtie instance
of the respondeniThe petitioner cannat, it is stressed, take advantapes afwn default, in
not setting forth full particulars of basic facts set out in the petition.
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36. Section 83 lays down:
(1) An election petition

(a) shall contain a concise statement of the material facts on which the
petitioner relies

(b) shallset forth full particulars of any corrupt practice that the petitioner
alleges, including as full a statement as possible of the names of the parties
alleged to have committed such corrupt practice and the date and place of the
commission of each such ptac c e é .

37. Like the Code of Civil Procedure, this section also envisages a distinction between
material factsand material particularsClause (a) of subection (1) corresponds to Order 6,
Rule 2, while clause (b) is analogous to Order 6 Rules 4 andh® dode. The distinction
between fimaterial facté and fimaterial particulas is important because different
consequences may flow from a deficiency of such facts or particulars in the pleading. Failure
to plead even a single material fact leads to annipéete cause of action and incomplete
allegations of such a charge are liable to be struck off under Order 6, Rule 16, Code of Civil
Procedure. If the petition is based solely on those allegations which suffer from lack of
material facts, the petition ig@able to be summarily rejected for want of a cause of action. In
the case of a petition suffering from a deficiency of material particulars, the court has the
discretion to allow the petitioner to supply the required particulars even after the expiry of
limitation.

38. All the primary facts which must be proved at the trial by a party to establish the
existence of a cause of action or his defencefiraegerial facts. In the context of a charge of
corrupt practicefimaterial facté would mean all the basfacts constituting the ingredients of
the particular corrupt practice alleged, which the petitioner is bound to substantiate before he
can succeed on that chariféhether in an electiopetition, a particular fact is material or not
and as such requirgd be pleaded is a question which depends on the nature of the charge
levelled, the ground relied upon and the special circumstances of the case. In short, all those
facts which are essential to clothe the petitioner with a complete cause of actionatamal
fact® which must be pleaded and failure to plead even a single material fact amounts to
disobedience of the mandate ofts@t83(1) (a).

39. AParticulars, on the other hand, are "the details of the case set up by the party".
fiMaterial particulasd within the contemplation of clause (b) of Section 83(i) would therefore
mean all the details which are necessary to amplify, refine and embellish the material facts
already pleaded in the petition in compliance with the requirements of clause (eul&rat
serve the purpose of finishing touches to the basic contours of a picture already drawn, to
make it full, more detailed and more informative.

40. The distinction betweedmaterial facté anddmaterial particuladwas pointed out by
this Court h several cases, three of which have been cited at the bar. It is not necessary to
refer to all of them. It will be sufficient to close the discussion by extracting what A. N. Ray J.
(as he then was) said on this poinHardwari Lald sase
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It is therebre vital that the corrupt practice charged against the respondent should

be a full and complete statement of material facts to clothe the petitioner with a

complete cause of action and to give an equal and full opportunity to the respondent

to meet the e and to defend the charges. Merely, alleging that the respondent

obtained or procured or attempted to obtain or procure assistance are extracting words

from the statute which will have no meaning unless and until facts are stated to show
what that assiance is and how the prospect of election is furthered by such
assistance. In the present case, it was not even alleged that the assistance obtained or
procured was other than the giving of vote. It was saidhgycounsel for the
respondent that because ttatute did not render the giving of vote a corrupt practice

the wordsfiany assistancewere full statement of material fact. The submission is

fallacious for the simple reason that the manner of assistance, the measure of

assistance are all various asfseof fact to clothe the petition with a cause of action

which will call for an answer. Material facts are facts which if established would give

the petitioner the relief asked for. If the respondent had not appeared, could the court

have given a verdigéh favour of the election petitioner. The answer is in the negative

because the allegations in the petition did not disclose any cause of action.

41. Bearing in mind the criteria for distinguishing material facts from material particulars,
let us now sewhether the allegations in Para 11(iv) of the petition cover all the material facts
constituting a complete charge of corrupt practice within the meaning bbrsd@3(2)
against Shri Shiv Pratap Singh who was a candidate at the election.

42.The gist ofthe corrupt practice diundue influencé as defined in subection (i) of
sedion 123 isfAdirect or indirect interference or attempt to interfere on part of the candidate or
his agent, or of any other person with the consent of the candidate or himnedgemnt with
the free exercise of any electoral right

43. By way of illustration sulzlause (1) of clause (a) of tipeoviso lays down that if a
person who threatens any candidate or any elector or any person in whom a candidate or an
elector is inteested, with injury of any kind shall be deemed to interfere with the free exercise
of the electoral right of such candidate or elector within the meaning «fesiiion (2).

44. In Para 11(iv) the particular corrupt practice alleged is of the kind irdidat the
aforesaid sufelause (i) of the Proviso. Reading Para 11 as a whole, it is clear that it is pleaded
that Shri Shiv Pratap Singh and others of Umri had administered a threat to Shri Mohan
Prasad Ojha who was a Congress Worker and an elector of thatrthe threat was not to
vote for the Congress candidate, Shri Jadhav, the threat was of causing bodily injury to the
said elector, that the threatener Shri Shiv Pratap Singh, was an election worker of the
respondent and had administered the threathé¢osaid elector, witithe consent of the
respondentReading Para 11(iv) together with the contents of Para 10 of the petition, the
import is clear that this threatener was none elséi®iti Shiv Pratap Singh MLA, s/o Shri
Birjendra Singh r/o Umri Hous Guna, who fiduring the election of the respondent acted as
his agent

45. It will thus be seen that all th@material facte constituting a complete charge of
corrupt practice under Section 123(2) against Shri Shiv Pratap Singh were stated in the
petiton. The approximate date of administering the threat which was only a material
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particular as distinguished from a material faets also given. Only the place and the precise
time of giving the threat were not stated. But these were, at best, only izaeraulars, and

not fimaterial factd. The occasion for furnishing such particulars would have arisen only if
the respondent had asked for them. Similarly, further and better particulars of the address etc.
of Shri Shiv Pratap Singh would fall within tleategory of particulars. By an application
dated 18-1972, the respondent, obviously as a matter of abundant caution, asked for fuller
particulars of Shiv Pratap Singh referred to in para 11(iv). The petitioner submitted his reply,
dated 88-72, through s Counsel in which he furnished these particulars of the said Shri
Shiv Pratap Singh:

Shiv Pratap Singh s/o Brijendra Singh, aged about 35 years, occupation
cultivation (at present M.L.A.Guna) resident of Umri House, Guna, Distt. Guna.

46. These particalrs supplied by the electigretitioner were in the nature of his
supplemental pleading. They could not be treated as something extraneous to his pleading.
They could be legitimately looked into for construing Paragraph 11(iv) of the petition. These
partiaulars supplied by the petitioner were substantially the same as given in Para 10 of the
petition. These particulars doubly confirmed the identity of Shiv Pratap Singh mentioned in
Para 11(iv) as the same person who was one of the candidates.

47. In sum, Rra 11(iv) of the petition contained allegations of a complete charge of
corrupt practice against a candidate, Shri Shiv Pratap Singh and consequently in view of
sedion 82(b) it was obligatory for the petitioner to implead him also as a respork@dnte
to do so, would inexorably lead to the dismissal of his petition wed¢ion 86 Accordingly,
on this short ground, and for all the reasons aforesaid, we uphold the dismissal of the election
petition and disallow this appeal with costs.

* k k k%



Jyoti Basuv. Debi Ghosal
AIR 1982 SC 983

CHINNAPPA REDDY, J. - The first appellant, Jyoti Basu, is the Chief Minister and
appellants two and three, Budhadeb Bhattacharya and Hashim Abdul Halim, are two
Ministers of the Government of West Bengal. They haeenbimpleaded by the first
respondent as parties to an election petition filed by him questioning the election of the
second respondent to the House of the People from the Barrackpore Parliamentary
Constituency in the miterm Parliamentary election held January, 1980. There were five
candidates who sought election from the Constituency. Mohd. Ismail, the first respondent,
whose candidature was sponsored by the Communist Party of India (Marxist) was, elected
securing 2,66,698 votes as against Debi Ghasahndidate sponsored by the Indian National
Congress led by Smt. Indira Gandhi who secured 1,62,770 votes. The other candidates Ramijit
Ram, Robi Shankar Pandey and Bejoy Narayan Mishra secured 25,734, 12,271 and 2,763
votes respectively. The first resptent filed an election petition in the High Court of Calcutta
guestioning the election of the second respondent Mohd. Ismailarious grounds. He
impleaded the returned candidate as the first respondent, and the other three unsuccessful
candidatesrespndents 2, 3 and 4 to the election petition. Besides the candidates at the
election, he impleaded several others as respondents. The District Magistrate and Returning
Officer was impleaded as the fifth respondent, Buddhadeb Bhattacharya, the Minister for
Information and Publicity, Government of West Bengal as the sixth respondent, Jyoti Basu,
the Chief Minister as the seventh respondent, Md. Amin, the Minister of the Transport Branch
of the Home Department as the eighth respondent, Hashim Abdul Halim,infsteMof the
Legislative and the Judicial Department as the ninth respondent and the Electoral Registration
Officer as the tenth respondent. It was averred in the election petition that the Chief Minister
and the other Ministers of the Government of WBeshgal who were impleaded as parties to

the election petition had colluded and conspired with the returned candidate to commit
various alleged corrupt practices. Apart from denying the commission of the various alleged
corrupt practices, the Chief Ministeand the other Ministers claimed in their written
statements that the election petitioner was not entitled to implead them as parties to the
election petition. They claimed that as they were not candidates at the election they could not
be impleaded as pies to the election petition. The Chief Minister and two of the other
Ministers, Hashim Abdul Halim and and Buddhadeb Bhattacharya filed an application before
the High Court of Calcutta to strike out their names from the array of parties in the election
petition. The application was dismissed by the Calcutta High Court on the ground that the
applicants (appellants) were proper parties to the election petition and, therefore, their names
should not be struck out of the array of parties. The appellantphefeered this appeal after
obtaining special leave of this Court under Article 136 of the Constitution.

2. Shri Somnath Chatterjee, learned counsel for the appellant submitted that the concept of
a proper party was not relevant in election law andahbtthose persons could be impleaded
as parties who were expressly directed to be so impleaded by the Representation of the People
Act, 1951. He claimed that in any case such persons were entitled to be struck out from the
array of parties. On the othearnd Shri Sidhartha Shankar Ray, and Shri R.K. Lala, learned
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counsel for the first respondent submitted that the appellants were proper parties to the
election petition and their presence was necessary for a complete, final and expeditious
decision on theuestions involved in the action.

3. To properly appreciate the rival contentions, it is necessary to refer to the relevant
provisions of the Constitution of India and ttweo Representation of the People Acts of 1950
and 1951.

4, First, the ConstitutionPart XV deals with elections. Article 324 vests in the Election
Commission the superintendence, direction and control of the preparation of the Electoral
rolls, and the conduct of all elections to Parliament and to the Legislatures of the States.
Article 325 provides that there shall be one general electoral roll for every territorial
constituency and that no person shall be ineligible for inclusion in such rolls on grounds only
of religion, caste, sex or any of them. Article 326 provides that electitretblouse of the
People and to the Legislative Assemblies of States shall be on the basis of adult franchise.
Article 327 enables Parliament to make laws with respect to all matters relating to elections to
either House of Parliament or to the Houses eflthgislature of a State. Article 328 enables
the Legislature of a State, if Parliament has not made such legislation, to make laws with
respect to all matters relating to elections to the Houses of the Legislature of the Stadée. Art
329 bars interferaxe by Courts in electoral matters and clause (b), in particular, provides that
no election to either House of Parliament or to the House or either House of the Legislature of
a State shall be called in question except by an election petition presenteth taughority
and in such manner as may be provided for by or under any law made by the appropriate
legislature.

5. Next, the Representation ofhé People Act,1950. This Act provides for the
delimitation of the Constituencies for the purpose of electiorise House of the people and
the legislatures of States, the qualification of voters at such elections, the preparation of
electoral rolls and other matters connected therewith.

6. Last, the Representation of the People Act of 1951, Part VI of theléads with
fiDisputes regarding ElectiodsSection 79 defines various terms and expressions used in the
Parts VI and VII. Clause (b) definesGaandidaté as meanindgia person who has been or
claims to have been duly nominated as a candidate at any electibany such person shall
be deemed to have been a candidate as from the time when, with the election in prospect, he
began to hold himself out as a prospective candid&ection 80 imposes a statutory ban on
an election being called in question excbp an election petition presented in accordance
with the provisions of Part VI of the Act. Section-80vests in the High Court the
jurisdiction to try an election petition. Section 81 provides for the presentation of an election
petition on one or moref the grounds specified in Section 100(1) and Section 101 by any
candidate at such election or any elector who was entitled to vote at the election. Section 82
is titled fiParties to the petitian Section 83 prescribes the contents of the petition. Sectio
84 provides that a petitioner may, in addition to claiming a declaration that the election of
the returned candidate is void, claim a further declaration that he himself or any other
candidate has been duly elected. Section 86 deals with trial of eleetitions.Sub-section
(4) provides for an application by a candidate who is not already a respondent to be joined as
a respondent. Section 87 is concerned with the procedure before the HighS€otion 90
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enables the returned candidate or any otlatypto 'recriminate’ in cases wheia the

election petitiona declaration that a candidate other than the returned candidate has been
elected is claimed. Section 98 prescribes the orders that may be made by the High Court at
the conclusion of the triadf an election petition. It provides that the High Court shall make

an order dismissing the election petition or declaring the election of all or any of the returned
candidates to be void and the petitioner or any other candidate to have been duly elected
Section 99, enables the High Court to make, at the time of making order under Section 98,
an order recording a finding whether any corrupt practice has or has not been proved to have
been committed at the election, and the nature of corrupt practicdhanthmes of all
persons, if any, who have been proved at the trial to have been guilty of corrupt practice and
the nature of that practice. The proviso to Section 99 (1), however, prescribes that no person
who is not a party to the petition shall be ndrirethe order unless he had been given notice

to appear before the High Court to show cause why he should not be so named and he had
also been given an opportunity to cross examine any witness who had already been
examined by the High Court and had givevidence against him and an opportunity of
calling evidence in his defence and of being heard. Section 100 enumerates the grounds on
which an election may be declared void. The High Court, it is said, among other grounds,
shall declare the election of atumed candidate void in cases where corrupt practices are
proved, where such corrupt practice has been committed by a returned candidate or his
election agent or by any other person with the consent of the returned candidate or his
election agent. Wherée corrupt practice has been committed in the interests of the returned
candidate by an agent other than his election agent, the result of the election in so far as it
concerns the returned candidate must also be shown to have been materially affected.
Sedion 101 prescribes the grounds for which a candidate, other than the returned candidate
may be declared to have been elected. Section 110 provides for the procedure when an
application for withdrawal of an election petition is made to the Court. Seclio¢8)(c)

says that a person who might himself have been a petitioner may apply to the Court to be
substituted as a petitioner in place of the party withdrawing. Section 112(3) provides for the
continuance of the election petition on the death of the sdigoper in an election petition

or of the survivor of several petitioners, by any person who might himself have been a
petitioner and who applies for substitution within the stipulated period.

8. A right to elect, fundamental though it is to democrégyanomalously enough, neither
a fundamental right nor a common law right. It is pure and simple, a statutory right. So is the
right to be elected. So is the right to dispute an election. Outside of statute, there is no right to
elect, no right to be elesd and no right to dispute an election. Statutory creations they are,
and therefore, subject to statutory limitation. dection petition is not an action at common
law, nor in equity. It is a statutory proceeding to which neither the common law nor the
principles of equity apply but only those rules which the statute makes and applies. It is a
special jurisdiction, and a special jurisdiction has always to be exercised in accordance with
the statutory creating it. Concepts familiar to common law andyequist remain strangers
to Election Law unless statutorily embodied. A court has no right to resort to them on
considerations of alleged policy because policy in such matters as those, relating to the trial of
election disputes, is what the statute laysmlan the trial of election disputes, court is put in
a straighfjacket. Thus the entire election process commencing from the issuance of the
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notification calling upon a constituency to elect a member or members right up to the final
resolution of the dsute, if any, concerning the election is regulated by the Representation of
the People Act, 1951, different stages of the process being dealt with by different provisions
of the Act. There can be no election to Parliament or the State Legislature exgeptided

by the Representation of the People Act 1951 and again, no such election may be questioned
except in the manner provided by the Representation of the People Act. So the Representation
of the People Act has been held to be a complete and sedfireeohtcode within which must

be found any rights claimed in relation to an election or an election dispute. We are concerned
with an election dispute. The question is, who are parties to an election dispute and who may
be impleaded as parties to an elatgetition. We have already referred to theeme of the

Act. We have noticed the necessity to rid ourselves of notions basedmamonlaw or

equity. We see that we must seek an answer to the question within the four corners of the
statute. What does tifect say?

9. Section 81 prescribes who may present an election petition. It may be any candidate at
such election; it may be any elector of the constituency; it may be none else. Section 82 is
headedfiParties to the petitianand clause (a) provides thtte petitioner shall join as
respondents to the petition the returned candidates if the relief claimed is confined to a
declaration that the election of all or any of the returned candidates is void and all the
contesting candidates if a further declanati® sought that he himself or any other candidate
has been duly elected. Clause (b) of Section 82 requires the petitioner to join as respondent
any other candidate against whom allegations of any corrupt practice are made in the petition.
Section 86(4) esbles any candidate not already a respondent to be joined as a respondent.
There is no other provision dealing with the question as to who may be joined as respondents.
It is significant that while clause (b) of Section 82 obliges the petitioner to joia as
respondent any candidate against whom allegations of any corrupt practice are made in the
petition, it does not oblige the petitioner to join as a respondent any other person against
whom allegations of any corrupt practice are made. It is equallyfisamti that while any
candidate not already a respondent may seek and, if he so seeks, is entitled to be joined as a
respondent under Section 86(4), any other person cannot, under that provision seek to be
joined as respondent, even if allegations of amyupt practice are made against him. It is
clear that the contest of the election petition is designed to be confined to the candidates at the
election. All others are excluded. The ring is closed to all except the petitioner and the
candidates at the eléon. If such is the design of the statute, how can the notion of 'proper
parties' enter the picture at all? We think that the concept of 'proper parties' is and must
remain alien to an election dispute under the Representation of the People Act, 1951. On
those may be joined as respondents to an election petition who are mentioned in Section 82
and Section 86(4) and no others. However desirable and expedient it may appear to be, none
else shall be joined as respondents.

10. It is said, the Civil Proceda Code applies to the trial of election petitions and so
proper parties whose presence may be necessary in order to enable the Court 'effectually and
completely to adjudicate upon and settle all questions involved' may be joined as respondents
to the petions. The questions is not whether the Civil Procedure Code applies because it
undoubtedly does, but only 'as far as may be' and subject to the provisions of the
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Representation of the People Act, 1951 and the rules made thereunder. Section 87(1)
expresslysays so. The question is whether the provisions of the Civil Procedure Code can be
invoked to permit that which the Representation of the People Act does not. Quite obviously
the provisions of the Code cannot be so invokedddimnan Rajv. Surendra KumarTaparia

[AIR 1968 Raj. 28Fthis Court held that the undoubted power of the Court (i.e. the Election
Court) to permit an amendment of the petition cannot be used to strike out allegations against
a candidate not joined as a respondent so as to save dhierefeetition from dismissal for
nortjoinder of necessary parties. It was said

The Court can order an amendment and even strike out a party who is not
necessary. But where the Act makes a person a necessary party and provides that the
petition shall be @missed if such a party is not joined, the power of amendment or to
strike out parties cannot be used at all. The Civil Procedure Code applies subject to
the provisions of the Representation of the People Act and any rules made thereunder.
When the Act ejoins the penalty of dismissal of the petition for goimder of a
party the provisions of the Civil Procedure Code cannot be used as a curative means
to save the petition.

Again, in K.Venkateswara Raw. Bekkam Narasimha ReddJAIR 1969 SC 87P it was
observed:

With regard to the addition of parties which is possible in the case of a suit under
the provisions of Order | Rule 10 subject to the added party right to contend that the
suit as against him was barred by limitation when he was added, noaddigarties
is possible in the case of an election petition except under the provisions-of sub
section (4) of Section 86.

11. The matter may be looked at from another angle. The Parliament has expressly
provided that an opportunity should be given t@espn who is not a candidate to show cause
against being 'named' as one guilty of a corrupt practice. Parliament however, has not thought
fit to expressly provide for his being joined as a party to the election petition either by the
electionpetitioner orat the instance of the very person against whom the allegations of a
corrupt practice are made. The right given to the latter is limited to show cause bgaigst
'named' and that right opens up for exercise when, at the end of the trial of the election
petition notice is given to him to show cause why he should not be 'named'. The right does not
extend to participation at all stages and in all matters, a right which he would have if he is
joined as a party at the commencement. Conversely the electitonge cannot by joining
as a respondent a person who is not a candidate at the election subject him to a prolonged trial
of an election petition with all its intricacies and ramifications. One may well imagine how
mischievous minded persons may haragslip personages like the Prime Minister of the
country, the Chief Minister of a State or a political leader of a national dimension by
impleading him as a party to election petitions, all the country over. All that would be
necessary is a seemingly pléasiallegation, casually or spitefully made, with but a facade of
truth. Everyone is familiar with such allegations. To permit such a public personage to be
impleaded as a party to an election petition on the basis of a mere allegation, without even
prime facie proof, an allegation which may ultimately be found to be unfounded, can cause
needless vexation to such personage and prevent him from the effective discharge of his
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public duties. It would be against the public interest to doTke. ultimate awaraf costs

would be no panacea in such cases, since the public mischief cannot be repaired. That is why
public policy and legislative wisdom both seem to point to an interpretation of the provisions
of the Representation of the People Act which does notipéhnm joining, as parties, of
persons other than those mentioned in Sections 82 and 86(4). It is not as if a person guilty of a
corrupt practice can get away with it. Where at the concluding stage of the trial of an election
petition, after evidence hagén given, the Court finds that there is sufficient material to hold

a person guilty of a corrupt practice, the Court may then issue a notice to him to show cause
under Section 99 and proceed with further action. In our view the legislative provision
contaned in Section 99 which enables the Court, towards the end of the trial of an election
petition, to issue a notice to a person not a party to the proceeding to show cause why he
should not be 'named' is sufficient clarification of the legislative inteattguch person may

not be permitted to be joined as a party to the election petition.

12. There is yet another viepoint. When in an election petitipin addition to the
declaration that the election of the returned candidate is adwither declat#on is sought
that any candidate other than the returned candidate has been duly elected, Section 97 enables
the returned candidate or any other party to 'recriminate’ i.e. to give evidence to prove that the
election of such candidate would have been volte had been a returned candidate and a
petition had been presented to question his election. If a person who is not a candidate but
against whom allegations of any corrupt practice are made is joined as a party to the petition
then, by virtue of his peition as a party, he would also be entitled to 'recriminate’ under
Section 97. Surely such a construction of the statute would throw the doors of an election
petition wide open and convert the petition iatree for all' fight. A necessary consequence
would be an unending, disorderly election dispute with no hope of achieving the goal
contemplated by Section 86(6) of the Act that the trial of the election petition should be
concluded in six months. It is just as well to remember that 'corrupt preasic’ present
defined by Section 123 of the Act is not confined to the giving of a bribe but extends to the
taking of a bribe too and, therefore, the number of persons who may be alleged to be guilty of
a corrupt practice may indeed be very large, with dbesequence that all of them may
possibly be joined as respondents.

13.1n view of the foregoing discussion we are of the opinion that no one may be joined as
a party to an election petition otherwise than as provided by Sections 82 and 86(4) of the Act.
It follows that a person who is not a candidate may not be joined as a respondent to the
election petitionThe appeal is therefore, allowed with costs and the names of the appellants
and the seventh respondent in the appeal are directed to be strirckrotlte array of parties
in the election petition

* k k k%
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Jabar Singhv. Genda Lal
AIR 1964 SC 1200

GAJENDRAGADKAR, J . - The question of law which this appeal has raised for our
decision is in relation to the nature and scope of the enquiry coiatechpy Sections 97, 100

and 101 of the Representationtbé People Act, 1951 (the Act). The appellant Jabar Singh

and the respondent Genda Lal, besides five others, had contested the election to the Madhya
Pradesh Assembly on behalf of Morena Constityeyio. 5. This election took place on the

21st February, 1962. In due course, the scrutiny of recorded votes took place and counting
followed on the 27th February, 1962. As a result of the counting, the appellant was shown to
have secured 5,671 votes, wees the respondent 5,703 votes. It is not necessary to refer to
the votes secured by the other candidates. After the result of the counting was thus
ascertained, the appellant applied for recounting of the votes and thereupon, recounting
followed as a redu of which the appellant was declared elected having defeated the
respondent by 2 votes. The recounting showed that the appellant secured 5,656 votes and the
respondent 5,654. Thereafter, the respondent filed an election petition from which the present
appeal arises. By his petition the respondent challenged the validity of the appellant's election
on the ground of improper reception of votes in favour of the appellant and improper rejection
of votes in regard to himself. The respondent urged before tioeingt either for the
restoration of the results in accordance with the calculations initially made before recounting,
or a rescrutiny of the votes by the Tribunal and declaration of the result according to the
calculations which the Tribunal may makeshbirayer was that the appellant's election should

be declared to be void and a declaration should be made that the respondent was duly elected.

2. The Election Tribunal found that 10 ballot papers in favour of the respondent had been
improperly rejectedrad 4 had been improperly accepted in favour of the appellant. That led to
a difference of 12 votes and the position of the votes was found to be the respondent 5,664
and the appellant 5,652 votes.

3. At this stage, the appellant urged before the Tribtimat there had been improper
rejection of his votes and improper acceptance of the votes of the respondent, and his case
was thatif recounting and rescrutiny was made, it would be found that he had secured a
majority of votes. The respondent objectethis course; his case was that since the appellant
had not recriminated under Section 97 of the Act, it was not open to him to make the plea that
a recounting and fscrutiny should be made on the ground that improper votes had been
accepted in favour dahe respondent and valid votes had been improperly rejected when they
were cast in favour of the appellant. The respondent's contention was that in order to justify
the claim made by the appellant it was necessary that he should have complied with the
provisions of the proviso t&ection97(1) of the Act and should have furnished security as
required by it. The failure of the appellant in that behalf precluded him from raising such a
contention.

4. The Tribunal rejected the respondsridontention and helihat in order to consider the
relief which the respondent had claimed in his election petition, it was necessary for it to
decide whether the respondent had in fact received a majority of votessaotien 101 of
the Act, and so, he +®xamined the baill papers of the respondent as well as the appellant
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and came to the conclusion that 22 ballot papers cast in favour of the respondent had been
wrongly accepted. The result was that the respondent had, in fact, not secured a majority of
votes. As a conseguce of these findings, the Tribunal declared that the election of the
appellant was void and refused to grant a declaration to the respondent that he had been duly
elected.

5. This decision led to two crosgpeals before the High Court of Madhya Pradiish
46 of 1952 andNo. 1 of 1963 respectively. The appellant challenged the conclusion of the
Tribunal that his election was void, whereas the respondent disputed the correctness of the
decision of the Tribunal that no declaration could be granted ifatsir thathe had been
duly elected. In these appeals the main question which was agitated before the High Court
was about the nature and scope of the enquiry permissible under sections 100 and 101 of the
Act. In dealing with this question, the High Cbbased itself upon its own earlier decision in
Inayatullah Khan v. Diwanchand Mahajan[15 E.L.R. 219 as well as the decision of this
Court inBhim Senv. Gopali [22 E.L.R. 288 and held that the grievance made by both the
parties in their respective agle was not well founded and that the decision of the Tribunal
was right. In the result, both the appeals were dismissed and the decision of the Tribunal was
confirmed. Against this decision, the appellant has come to this Court by special leave. Later
on, the respondent filed an application for leave to appeal to this Court, but the said
application was filed beyond time. When the said application came on for hearing before this
Court, the delay made by the respondent in preferring his application fialdpace was not
condoned, and so, the decision of the High Court against the respondent has become final and
is no longer open to challenge in this Court. When the application for leave filed by the
appellant was arguednd admitted by this Court, it waurged by Mr. Kapoor on his behalf
that the observations made by this Court in the caghioh Senon which the High Court
substantially relied required reconsideration. That is why the appeal has been placed before a
Bench of five Judges for final heag.

6. In dealing with the question raised by Mr. Kapoor before us, it is necessary to refer to
the provisions of the Act in regard to the presentation of election petitions and the prayers that
the petitioners can make therein. Section 81 provides thatlection petition calling in
guestion any election on one or more of the grounds specified irsacifion (1) of Section
100 and Section 101 may be presented to the Election Commission by any candidate or any
elector within the time specified by the daection. It is thus clear that when a person
presents an election petition, it is open to him to challenge the election of the returned
candidate under Section 100 (1) and claim a declaration that the returned candidate's election
is void. He can also &lm a further declaration that he himself or any other candidate has been
duly elected. In other words, if the election petition contents itself with claiming a simple
declaration that the election of the returned candidate should be declared to béiesoid, t
petition falls under Section 100 and the Election Tribunal can either grant the said declaration
in which case the petition is allowed, or refuse to grant it in which case the petition is
dismissed. It is also possible that the election petition mayndao reliefs, one under
Section 100 (1), and the other under Section 101. In this category of cases, the Tribunal first
decides the question as to whether the election of the returned candidate is valid or not, and if
it is found that the said election void, it makes a declaration to that effect and then deals
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with the further question whether the petitioner himself or some other person can be said to
have been duly elected. The scope of the enquiry which the Tribunal has to hold in such cases
would olviously depend upon the nature of the reliefs claimed by the petition.

7. There is another fact which it is necessary to bear in mind in dealing with the
controversy before us in the present appeal. When elections are held, the declarations of the
resultsare governed by the statutory rules framed under the Act. The counting of votes is
dealt with in the relevant rules under Part V. Rule 55 deals with the scrutiny and opening of
ballot boxes. Rule 56(1) requires that the ballot papers taken out of ekthbbalshall be
arranged in convenient bundles and scrutinised. Rule 56 (2) provides when the returning
officer has to reject a ballot papéne grounds for rejection are specified in clauses (a) to (h).
Rules 56(3), (4) and (5) prescribe the procedaradjecting ballot papers. When the ballot
papers have been taken out of the ballot boxes and have been scrutinised, counting follows
and that is dealt with by Rule 57 and the following Rules. Rule 63 provides for recounting of
votes; Rule 63(1) lays dowthat after the counting has been completed, the returning officer
shall record in the result sheet in Form 20 the total number of votes polled by each candidate
and announce the same. Rule 63(2) permits an application to be made for a recounting and if
that application is allowed, a recounting follows. If a recounting is made, then the result is
declared once again on the sheet in Form 20. In pursuance of the result of counting thus
announced, the result of the election is declared under Rule 64 andieatef election is
granted to the returned candidate. It is significant that Rule 57(1) provides that every ballot
paper which is not rejected under Rule 56 shall be counted as one valid vote, which means
that after the ballot papers have been scrdihiand invalid papers are rejected under Rule
56(2), all voting papers which have been taken into the counting by the returning officer shall
be deemed to be valid under Rule 57(1). Similarly, when the scrutiny of the nomination
papers is made by the rating officer under Section 36 of the Act and as a result, certain
nomination papers are accepted, Section 36(8) provides that the said acceptance shall be
presumed to be valid. In other words, when an election petition is filed before an Election
Tribunal challenging the validity of the election of the returned candidate, prima facie the
acceptance of nomination papés presumed to be valid and the voting papers which have
been counted are also presumed to be valid. The election petition may chaléergtdity
of the votes counted, or the validity of the acceptance or rejection of a nomination paper; that
is a matter of proof. But the enquiry would commence in every case with prima facie
presumption in favour of the validity of the acceptance or tiejeof nomination paper and
of the validity of the voting papers which have been counted. It is necessary to bear in mind
this aspect of the matter in dealing with the question about the scope and nature of the enquiry
under Sections 100 and 101 of the.Ac

8. Mr. Kapoor contends that in dealing with the cases falling under Section 100(1)(d) (iii),
Section 97 can have no application and so, the enquiry contemplated in regard to cases falling
under that class is not restricted by the prohibition preschigeglection 97(1). He suggests
that when the Tribunal decides whether or not the election of the returned candidate has been
materially affected by the improper reception, refusal or rejection of any vote, or the reception
of any vote which is void, it has examine the validity of all votes which have been counted
in declaring the returned candidate to be elected, and so, no limitation can be imposed upon
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the right of the appellant to require the Tribunal to consider his contention that some votes
which were rejected though cast in his favduad been improperly rejected and some votes
which were accepted in favour of the respondesd been improperly acceptelasing
himself on this position, Mr. Kapoor further contends that when Section 101 reqairdiseth
Tribunal has to come to the conclusion that in fact the petitioner or such other candidate
received a majority of the valid votes, that can be done only when a recount is made after
eliminating invalid votes, and so, no limitations can be placea tipe scope of the enquiry
contemplated by Section 101(a). Since Sectio®(1)(d)(iii) is outside the purview &ection

97, it would make no difference to the scope of the enquiry even if the appellant has not
recriminated as required by Secti@®n(1).

9. On the other hand, Mr. Garg who has addressed to us a very able argument on behalf of
the respondentyrged that the approach adopted by the appellant in dealing with the problem
posed for our decision in the present appeal is inappropriate. He cottiahds construing
Sections 97, 100 and 101, we must bear in mind one important fact that the returned candidate
whose election is challenged can face the challenge under Section 100 only by making pleas
which can be described as pleas affording him eldhif defence, whereas if the election
petition besides challenging the validity of the returned candidate claims that some other
person has been duly elected, the returned candidate is given an opportunity to recriminate
and by way of recrimination he madopt pleas which can be described as weapons of attack
against the validity of the election of the other perddis. argument is that though Section
100(1)(d)(iii) is outside Sectio87, it does not mean that in dealing with a claim made by an
electionpetition challenging the validity of his election, a returned candidate can both defend
the validity of his election and assail the validity of the votes cast in favour of the petitioner or
some other person. It is in the light of these two rival contesitibat we must now proceed
to decide 'what the true legal position in the matter is.

10. It would be convenient if we take a simple case of an election petition where the
petitioner makes only one claim and thatlst the election of the returned catate is void.
This claim can be made undgection100. Section 100(1)(a),(b) and (c) refer to three distinct
grounds on which the election of the returned candidate can Wencjeal. We are not
concerned with any of these grounds. In dealing with tlalesige to the validity of the
election of the returned candidate under Section 100(1)(d), it would be noticed that what the
election petition has to prove is not only the existence of one or the other grfotivedls
specified in clauses (i) to (iv) of San 100(1)(d), but it has also to establish that as a result
of the existence of the said ground, the result of the election in so far as it concerns a returned
candidate has been materially affected. It is thus obviouswthat the Tribunal has to find
whether or not the election in so far as it concerns the returned candidate has been materially
affected, and that means that the only point which the Tribunal has to decide is: has the
election of the returned candidate been materially affected? énther enquiry is legitimate
or permissible in such a case. This requirement of Section 100(1)(d) necessarily imports
limitations on the scope of the enquiry. Confining ourselves to clause (iii) of Section
100(1)(d), what the Tribunal has to consider feether there has been an improper reception
of votes in favour of the returned candidate. It may also enquire whether there has been a
refusal or rejection of any vote in regard to any other candidate or whether there has been a
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reception of any vote whids void and this can only be the reception of a void vote in favour

of the returned candidate. In other words, the scope of the enquiry in a ldiageuader
Section 100(1)(d)(iii) is to determine whether any votes have been improperly cast in favour
of the returned candidate, or any votes have been improperly refused or rejected in regard to
any other candidate. These are the only two matters which would be relevant in deciding
whether the election of the returned candidate has been materially afbeatetl At this
enquiry, the onus is on the petitioner to show that by reason of the infirmities specified in
Section 100(2)(d)(iii), the result of the returned candidate's election has been materially
affected, and that, incidentally, helps to deterntireescope oénquiry.Therefore, it seems to

us thatin the case of a petition where the only claim made is that the election of the returned
candidate is void, the scope of the enquiry is clearly limited by the requirement of Section
100(1)(d) itself. Theenquiry is limited not because the returned candidate has not
recriminated under Section 97(1); in fact, Section 97(1) has no application to the case falling
under Section 100(1)(d)(iii)the scope of the enquiry is limited for the simple reason, that
whatthe clause requires to be considered is whether the election of the returned candidate has
been materially affected and nothing else. If the result of the enquiry is in favour of the
petitioner who challenges the election of the returned candidate, ithendlrhas to make a
declaration to that effect, and that declaration brings to an end the proceedings in the election
petition.

11. There are, however, cases in which the election petition makes a double claim; it
claims that the election of the returnemhdidate is void, and also asks for a declaration that
the petitioner himself or some other person has been duly elected. It is in regard to such a
composite case that Section 100 as well as Section 101 would apply, and it is in respect of the
additional claim for a declaration that some other candidate has been duly eldeed
Section 97 comes into play. Section 97(1) thus allows the returned candidate to recriminate
and raise pleas in support of his case that the other person in whose favour aialedtar
claimed by the petition cannot be said to be validly elected, and these would be pleas of attack
and it would be open to the returned candidate to take these pleas, because when he
recriminates, he really becomes a couigtitioner challenginghie validity of the election of
the alternative candidate. The result of Section 97(1) therefore, is that in dealing with a
composite election petition, the Tribunal enquires into not only the case made out by the
petitioner, but also the countelaim madeby the returned candidate. That being the nature of
the proceedings contemplated by Section 97(1), it is not surprising that the returned candidate
is required to make his recrimination and serve notice in that behalf in the manner and within
the time speified by Section 97 (1) proviso and Section 97 (2). If the returned candidate does
not recriminate as required by Section 97, then he cannot make any attack against the
alternative claim made by the petition. In such a case, an enquiry would be hel&ectitay
100 so far as the validity of the returned candidate's election is concerned, and if as a result of
the said enquiry a declaration is made that the election of the returned candidate is void, then
the Tribunal will proceed to deal witthe alterndive claim, but in doing so, the returned
candidate will not be allowed to lead any evidence because he is precluded from raising any
pleas against the validity of the claim of the alternative candidate.
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12. It is true that Section 101(a) requires theblinal to find that the petitioneor such
other candidate for the declaration of whose election a prayer is made in the election petition
has in fact received a majority of the valid votes. It is urged by Mr. Kapoor that the Tribunal
cannot make a findmthat the alternative candidate has in fact received a majority of the
valid votes unless all the votes cast at the election are scrutinised and counted. In our opinion,
this contention is not wefobunded. We have already noticed that as a result of Ryléhe
Election Tribunal will have to assume that every ballot paper which had not been rejected
under Rule 56 constituted one valid vote and it is on that basis that the finding will have to be
made undeSection101(a). Section 97(1) undoubtedly gives opportunity to the returned
candidate to dispute the validity of any of the votes cast in favour of the alternative candidate
or to plead for the validity of any vote cast in his favour which has been rejected; but if by his
failure to make recriminatiowithin time as required by Section 97 the returned candidate is
precluded from raising any such plea at the hearing of the election petition, there would be
nothing wrong if the Tribunal proceeds to deal with the dispute under Section 101(a) on the
basisthat the other votes counted by the returning officer were valid votes and that votes in
favour of the returned candidate, if any, which were rejected were invalid. What we have said
about the presumed validity of the votes in dealing with a petitionrudeetion 101 (a) is
equally true in dealing with the matter under Section 100(1)(d)(iii) We are, therefore, satisfied
that even in cases to which Section 97 applies, the enquiry necessary while dealing with the
dispute under Section 101(a) will not be weidif the returned candidate has failed to
recriminate.

13. If the returned candidate has recriminated and has raised pleas in regard to the votes
cast in favour of the alternative candidate or his votes wrongly rejected, then those pleas may
have to berted after a declaration has been made uS@etion100 and the matter proceeds
to be tried under Section 101(a). In other words, the first part of the enquiry in regard to the
validity of the election of the returned candidate must be tried within th@wdimits
prescribed by Section 100(1)(d)(iii) and the latter part of the enquiry which is governed by
Section 101(a) will have to be tried on a broader basis permitting the returned candidate to
lead evidence in support of the pleas which he may h&ea tay way of recrimination under
Section 97(1). If Mr. Kapoor's construction of Section 100(1)(d)(iii) is accepted, it would
either make Section 97 otiose and ineffective or make the operation of Section 101 read with
Section 97 inconsistent with the opéon of $ction100(1)(d)(iii). We are thereforsatisfied
that the High Court was right in coming to the conclusion that the Tribunal was in error in
holding that "it was an authority charged with the duty of investigating the validity of votes
for and against the petitioning and returned candidate orti@t matter of any other
contesting candidate."

14.1t, however, appears that following its own earlier decisioimayatullah Khan case
[15 E.L.R. 219the High Court was disposed to take the vieat the enquiry under Section
101(a) was wider and that in making its finding under the said provision, it was open to the
Tribunal to scrutinise the votes and determine whether in fact, the petitioner or some other
person had received a majority of theidalotes. As we have already indicated, this would be
the position only if the returned candidate had recriminated; in the absence of recrimination, it
would not be open to the Election Tribunal to allow the returned candidate to challenge the
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validity of votes cast in favour of the petitioner or any other candidate in whose favour a
declaration is claimed by the election petition or to contend that any of his votes were
improperly rejected. We ought to add that the view taken by the Madhya Pradesh High Cou
in the case ofnayatullah Khan in regard to the scope of the enquiry un8ection101 (a)

does not correctly represent the true lggaition in that behalf. Similarly, the view taken by

the Allahabad Court ihakshmi Shankar Yadaw. Kunwar Sripal Sngh [22 E.L.R. 47

cannot be said to interpret correctly the scope of the enquiry either under Section 100 or
Section 101. The conclusion which we have reached in the present appeal is substantially in
accord with the observations made by this Court endase oBhim Senthough it appears

that the points in question were not elaborately argued before the Court in that case.

15. There is another point to which reference must be madeésatg contended that even
if the view taken by the Tribunal abouttbcope of the enquiry under Section 100 (1) (d) (iii)
and Section 101 was right, the relief granted by it was not justified by the pleadings of the
appellant in the present proceedihgsupport of this argument, he referred us to paragraph 4
of thespedal pleas filed by the appellant, and relied on the fact #tahe initial stage of the
hearing the Tribunal had framed 18 issues including issael6 which consisted of three
parts, viz;

(a) Whether any votes cast in favour of respondent no. ré weongly rejected
especially pertaining to polling station mentioned in para 4 of the written statement under
heading special pleas?

(b) Whether many votes were wrongly accepted in favour of the petitioner
appertaining to the polling stations mentioriadpara 4 of the special pleas in written
statement?

(c) What is the effect of the above in the case?

Later on, when the respondent contended that in the absence of any recrimination by the
appellant these issues did not arise on the pleadings, theystwec& out, and yet in its
judgment the Tribunal has virtually tried these issues and given relief on grounds which were
not included even in his written statement. Since this appeal was admitted mainly on the
ground that the appellant wanted this Coartdconsider the observations made by it in the
case ofBhim Sen we do not propose to rest our decision on this subsidiary point raised by
Mr. Garg.

16. It now remains to refer to two decisions which were cited before us during the course
of the argumemst InVashist Narain Sharmav. Dev Chandra[(19551 SCR 509 this Court
has held that Section 100(1)(c), as it then stood, places a burden on the objector to
substantiate the objection that the result of the election has been materially affected by the
improper acceptance or rejection of the nomination paper. In that connection, this Court
observed that where the margin of votes is greater than the votes secured by the candidate
whose nomination paper had been improperly accepted, the result is not carialigatot
affected but not affected at all; but where it is not possible to anticipate the result, the
petitioner must discharge the burden of proving that fact and on his failure to do so, the
election must be allowed to stand.
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17. In Hari Vishnu Kamath v. Syed Ahmed IshaqupAIR 1955 SC 23Badverting to the
expression "the result of the election” in Section 100(1)(c), this Court stated that unless there
is something in the context compelling a different interpretation, the said expression must be
congrued in the same sense as in Section 66, and there it clearly means the result on the basis
of the valid votes. Basing himself on this observation, Mr. Kapoor has urged that while the
Tribunal decides the question as to whether the election of the ktcandidate has been
materially affected or not, the validity of the votes falls to be considered, and that inevitably
enlarges the scope of the enquiry. We do not think that the observation on which Mr. Kapoor
relies was intended to lay down any such psifon. All that the reference to Section 66
denotes is that after considering the pleas raised, the Tribunal has to decide whether the
election of the returned candidate has been materially affected or not, and that only means that
if any votes are showo have been improperly accepted, or any votes are shown to have been
improperly refused or rejected, the Tribunal has to make calculations on the basis of its
decisions on those points and nothing more. It is necessary to recall that the votes which have
not been rejected by the returning officer under Rule 56 have to be treated as valid, unless the
contrary is pecifically pleaded and proved@herefore, we do not think that Mr. Kapoor is
justified in contending that the observationsHari Vishnu Kamath case gpport his plea
that the enquiry under Section 100(1)(d)(iii) is wide enough to take in the scrutiny of the
validity of all voting papers.

18.In Keshav Laxman Borkawr. Dr. Devrao Laxman Anand¢(19601 S.C.R. 90Rthis
Court has pointed out thdte expression " valid votes" has nowhere been defined in the Act,
but inthe light of the provision of Section 36 (8 ) of the Act read Witile 58, two things are
clear, first that the candidates are validly nominated candidates whose nomination gapers ar
accepted by the returning officer after scrutiny, and second that the provision of Section 58
provides that the ballot papers which are not rejected URdler57 are deemed to be "valid
ballot papers" and are to be counted as such.

19. It appears thathe position under English Law in regard to the recounting of votes in
proceedings under election petitions is substantially similar. As Halsbury points out
(Halsbury's Laws of England p. 306 paras 553 & 554):

Where a petitioner claims the seat for asugtessful candidate, alleging that he
had a majority of lawful votes, either party must, six days before that appointed for
the trial, deliver to the master, and also at the address, if any, given by the other side,
a list of the votes intended to be atigd to and of the heads of the objection to each
of those votes.

It further appears that no evidence may be given against the validity of any vote or under any
head not specified in the list, unless by leave of the Court upon such terms as to amendment
of the list, postponement of the enquiry, and payment of costs as may be ordered. Where no
list of the votes, to which it is intended to take objection, has been delivered within the time
specified, the Court has no power to extend the time or to alloverssédof the votes
objected to or of the objections thereto to be given at the trial. Therefore, it seems clear that in
holding an enquiry either under Section 100(1)(d)(iii) or under Section 101, where Section 97
has not been complied with, it is not cortgrg to the Tribunal to order a general recount of

the votes preceded by a scrutiny about their validity.
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20. In the result, the appeal fails and is dismissed. We would like to add that though we
have accepted the construction of Section 100(1)(d)(id) $ection 101 for which Mr. Garg
contended, no relief can be granted to the respondent, because his application for special leave
to appeal against the decision of the High Court has been dismissed since he was unable to
make out a sufficient cause for dmming the delay made by him in preferring the said
application. In the circumstances of this case, we direct that the parties should bear their own
costs.We ought to mention that when this appeal was argued before us on 4th December,
1963, we were toldhiat the fresh election which had been ordered to be held in accordance
with the decision of the High Court was fixed for 6th December, 1963; and so, after the case
was argued, we announced our decision and intimated to the learned Advocates that our
reasos will follow. The present judgment gives the reasons for our decigippeal
dismissed.

* k k % %
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Charan Lal Sahuv. Giani Zail Singh
AIR 1984 SC309

CHANDRACHUD, C.J.- These threelection petitions are filed under section 14 of the
Presidential andVice-Presidential Elections Act, 1952 to challenge the election of
Respondent 1, Giani Zail Singh, as the President of India. The election to the office of the
President of India was held on July 12, 1982. In all, 36 candidates had filed nomination
paperdncluding Shri Charan Lal Sahu who is the petitioner in elegéiition no. 2 of 1982

and Shri Nem Chandra Jain who is the petitioner in elegi@ition no3 of 1982. The
Returning Officer accepted the nomination papers of two candidates only: GuaiSirsh

and Shri H.R. Khanna, a retired Judge of this Court. The result of the election was published
in the Extraordinary Gazette of India on July, 18982 declaring Giani Zail Singh as the
successful candidate. He took oath of office on July 25, 1982.

2. We will first take up for consideraticglection petitions 2 and 3 of 1982 which are filed
respectively by Shri Charan Lal Sahu and Shri Nem Chandra Jain both of whom, incidentally,
areadvocates.

Election Petitions Nos. 2 & 3 of 1982
3.In PetitionNo.2 of 1982, the petitioner asks for the following reliefs:

(1) That the Constitutional Eleventh Amendment Act 1961 be declaredvirksa
of the Constitution.

(2) That the sections 5B(6and 3, 21(3) of the Presidential and Vice
Presidential Electias Act 1952 (Amended) with Election Rules 1974 be declared,
illegal, void and unconstitutional under Article 58 of the Constitution.

(3) That the post of Prime Minister and other Ministers be declared that they are
in office of profit hence they have pkg undue influence in the election of the
returned candidate.

(4) That the election of theRéturnedCandidate) Respondeito. 1 be declared
void and nomination of respondent no. 2 be declared illegally acceptedthirus
petitioner be declared as elecisl President under the Constitution, as stated in the
petition under section 18 of the Act.

(5) That the above system of election of President is bad and unconstitutional
Therefore, it should be held directly in future by all the electorals and Unilowliaf
be directed to amend Articles 54, 55 and 56 of the Constitution of India.

(6) That sections 4(1X2), 5, 6, 7 & 11 of the Salaries and Allowanasfs
Ministers Act 1952 (ActNo. 58 of 1952) along with sections 3, 4, 5, 6, 7, 8, and 9 of
the Salaris and Allowances of Members of Parliament Act, 1954 be declared void
and unconstitutional.

4. In Petitionno. 3 of 1982, the petitioner prays that the election of Respondent 1 be set
aside on the various grounds mentioned in the petition.

5. Apart from m&ing several vague, loose and offhand allegations, the petitioners allege
that Respondent 1 exercised undue influence over the voters through his confidants. We do
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not consider it necessary to reproduce those allegations since we are of the opini@s¢hat th
petitions are not maintainable.

6. A preliminary objection is taken to the maintainability of these petitions by Shri Asoke
Sen who appears on behalf of Respondent 1 and by the learned Attorney General. They
contend that neither of the two petitionevas a 'candidate’ within the meaning of section
13(1) of the Act and since, under section 14A, an election petition can be filed only by a
person who was a candidate at the election, the petitioners have no standing to file the
petitions and therefore, étpetitions must be dismissed as not maintainable.

7. Since the petitioners contested their alleged lack of locus to file the petitions, the
following issue was framed by asa preliminary issue in each of the two election petitions:

Does the petitiorrehave nolocus standito maintain the petition on the ground
that he was not a 'candidate’ within the meaning of section 13(a) read with section
14A of the Presidential and VieBresidential Elections Act, 19527?

8. Section 14 of the Act providds subsection (1) that no election shall be called in
guestion except by presenting an election petition to the authority specifiedsectidn (2).
According to suksection (2), the authority having jurisdiction to try an election petition is the
Supreme Cour By section 1A(1) of the Act, an election petition may be presented on the
grounds specified in section 18(1) and 19 "by any candidate at such election" or, "in the case
of Presidential election, by twenty or more electors joined together as petitidBecsion
13(a) of the Act provides that unless the context otherwise requires, 'candidate’ means a
person "who has been or claims to have been duly nominated as a candidate at an election".

9. These provisions show that there are threecpralitions wich govern an election
petition by which a Presidential election is challenged. In the first place, such a petition has to
be filed in the Supreme CouBecondly, the petition must disclose a challenge to the election
on one or more of the grounds spexdfiin sub section (1) of section 18 or section 19.
Thirdly, and that is important for our purpose, an election petition can be presented only by a
person who was a candidate at the Presidential election or by twenty or more electors joined
together as piioners. Since the two election petition which are at present under our
consideration have not been filed by twenty or more electors, the question which arises for
our consideration is whether the two petitioners in the respective election petitions were
‘candidatd at the election held to thefime of the President of India.

10. The definition of the word 'candidate' in section 13(a) of the Act consists of two parts.
'‘Candidate’ means a person who has either been duly nominated as a candidate at a
presdential election or a person who claims to have been duly nominated. Neither of the two
petitioners was duly nominated. This is incontrovertible. Section 5B(1)(a) of the Act provides
that on or before the date appointed for making nominations, each ai@ngiaill deliver to
the Returning Officer a nomination paper completed in the prescribed form, subscribed by the
candidate as assenting to the nomination, and "in the case of Presidential election, also by at
least ten electors as proposers and at leastlectors as seconders”. It is common ground that
the nomination papers filed by the two petitioners were not subscribed by ten electors as
proposers and ten electors as seconders. In fact, it is precisely for that reason that the
nomination papers filetly the two petitioners were rejected by the Returning Officer. Since



82

the nomination papers of the two petitioners were not subscribed as required by section 5B (1)
(a) of the Act, it must follow that they were not duly nominated as candidate at therelecti

11. The petitioners, however, contend that even if it is held that they were not duly
nominated as candidates their petitions cannot be dismissed on that ground since they 'claim
to have been duly nominated'. It is true that in the matter of clagarndidacy, a person who
claims to have been duly nominated is on par with a person who, in fact, was duly nominated.
But the claim to have been duly nominated cannot be made by a person whose nomination
paper does not comply with the mandatory requiremefingection 8(1) (a) of the Act. That
is to say a person whose nomination paper, admittedly, was not subscribed by the requisite
number of electors as proposers and seconders cannot claim that he was duly nominated. Such
a claim can only be made by a parsvho can show that his nomination paper conformed to
the provisions of sectionBband yet it was rejected, that is, wrongly rejected by the Returning
Officer. To illustrate, if the Returning Officer rejects a nomination paper on the ground that
one of tle ten subscribers who had proposed the nomination is not an elector, the petitioner
can claim to have been duly nominated if he proves that the said proposer was in fact an
‘elector’.

12.Thus, the occasion for a person to make a claim that he was danigated can arise
only if his nomination paper complies with the statutory requirements which govern the
filling of nomination papers and not otherwise. The claim that he was 'duly’ nominated
necessarily implies and involves the claim that his nominatiameip conformed to the
requirements of the statute. Therefore, a contestant whose nomination paper is not subscribed
by at least ten electors as proposers and ten electors as seconders, as required bg(&&ction 5
(a) of the Act, cannot claim to have bakiy nominated, any more than a contestant who had
not subscribed his assent to his own nomination can. The claim of a contestant that he was
duly nominated must arise out of his compliance with the provisions of the Act. It cannot
arise out of the violabin of the Act. Otherwise, a person who had not filed any nomination
paper at all but who had only informed the Returning Officer orally that he desired to contest
the election could also contend that he "claims to have been duly nominated as a candidate".

13. It is not the case of the petitioners that the Returning Officer had wrongly rejected
their nomination papers even though they were subscribed by ten or more electors as
proposers and ten or more electors as secoridetr@nly were the nomination pers rightly
rejected on the ground of n@ompliance with the mandatory requirement of sectiB(iLb
(a) of the Act, but the very case of the petitioners is that their nomination papers could not
have been rejected by the Returning Officer on the groundonf compliance with the
aforesaid provision. Thus, their claim that they have been duly nominated is not within the
framework of the Act but ide horsthe Act. It cannot be entertained.

14. In Charan Lal Sahuv. Shri Fakruddin Ali Ahmed [AIR 1975 SC 128], the
petitioner claimed to have been duly nominated as a candidate though his nomination paper
was rightly rejected on the ground of roompliance with the provisions of sections 5B and
5C of the Act. It was held by this Court that merely becausendidate is qualified under
Article 58 of the Constitution, it does not follow that he is exempt from compliance with the
requirements of law which the Parliament has enacted under Article 71(3) for regulating the
mode and the manner in which nominationsutth be filed. Since the petitioner did not
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comply with the provisions of the aforesaid two sections, it was held that he could not claim
to have been duly nominated and was therefore not a "candidate". In the result, the election
petition was dismissed e Court on the ground that the petitioner did not havdottes
standito maintain it.

15. The challenge of the petitioners to the provision contained in section 5B(1)(a) of the
Act on the ground of its alleged unreasonableness has no substanddnénialidity of that
provision was upheld by this Court@haran Lal Sahuv. Neelam Sanjeeva Redd{1978)3
SCR 1].Besides, if the petitioners have no locus to file the election petitions, they cannot be
heard on any of their contentions in these ueti

16. Accordingly, our finding on the preliminary issue is against the petitioners. We hold
that they have ndocus standito file the electionpetitions since they were neither duly
nominated nor can they claim to have been duly nominated as canditidte presidential
election. In view of thiginding, Election Petition No® and 3 of 1982 are dismissed.

17.1t is regrettable that election petitions challenging the election to theoffigh of the
President of India should be filed in a fashamncavalier as the one which characterises these
two petitions. The petitions have an extempore appearance and not even a second look, leave
alone a second thouglappears to have been given to the manner of drafting these petitions
or to the contentiongaised therein. In order to discourage the filing of such petitions, we
would have been justified in passing a heavy order of costs against the two petitioners. But
that is likely to create a needless misconception that this Court, which has beentedrsyitu
the Act as the exclusive forum for deciding election petitions whereby a Presidential -or Vice
Presidential election is challenged, is loathe to entertain such petitions. It is of the essence of
the functioning of a democracy that election to pubffices must be open to the scrutiny of
an independent tribunal. A heavy order of costs in these two petitions, howsoever justified on
their own facts, should not result in nipping in the bud a-feeihded claim on a future
occasion. Therefore, we refrafrom passing any order of costs and, instead, express our
disapproval of the lighhearted and indifferent manner in which these two petitions are
drafted and filed.

Election PetitionNo. 4 of 1982

18. This Election Petition is filed by 27 Members ofriRanent to challenge the election
of Giani Zail Singh as the President of India. The petitioners belong toofosition
parties: The Lok Dal, The Democratic Socialist Party of India, the Bharatiya Janata Party and
the Janata Party. These parties haatlyppsponsored the candidature of Shri H.R. Khanna, a
former Judge of this Court. Giani Zail Singh was returned as the successful candidate by a
large margin of votes.

19. The petitioners, being Members of Parliament, were electors at the Presidential
election. Their standing to file this petition is unquestioned.

20.0ne of the principal challenges of the petitioners to the election of Giani Zail Singh is
that he is not a "suitable person" for holding the high office of the President of India. The
petiioners have given their own reasons in support of this contention in paragraph®t to 8
the petition. No useful purpose will be served by repeating those reasons in this judgment
since, we are of the opinion that the election to the office of the Pnésititndia cannot be
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guestioned on the ground that the returned candidate is not a suitable person for holding that
office.

21.The following issue arises on the above contention raised by the petitioners:

Can the election of a candidate to the offitéhe President of India be challenged on
the ground that he is not a suitable person for holding that office?

22. Section 18 ofthe Presidential and ViceresidentialElections Act, 1952 which
specifies the "grounds for declaring the election of a returned candidate to be void", reads
thus:

18. (1) If the Supreme Court is thfe opinion;

(a) that the offencefdoribery or undue influence at the election has been
committed by the returned candidate or by any person with the consent of the
returned candidate; or

(b) that the result of the election has been materially affected

(i) by the improper reception orfeesal of a vote, or

(i) by any noncompliance with the provisions of the Constitution or
of this Act or of any rules or orders made under this Act; or

(iif) by reason of the fact that the nomination of any candidate (other
than the successful candidata)ho has not withdrawn his candidature,
has been wrongly accepted; or

(c) that the nomination of any candidate has been wrongly rejected or the
nomination of the successful candidate has been wrongly accepted;

the Supreme Court shall declare the eleatibtine returned candidate to be void.

(2) For the purposes of this section, the offences of bribery and undue influence
at an election have the same meaning as in €éhbpA of the Indian Penal Code.

23. Section 19 of the Ac¢twhich specifies thégrounds for which a candidate other than
the returned candidate may be declared to have been eeetath' thus:

If any person who has lodged an election petition has, in addition to calling in
guestion the election of the returned candidate, clai@nddclaration that he himself
or any other candidate has been duly elected and the Supreme Court is of opinion that
in fact the petitioner or such other candidate received a majority of the valid votes, the
Supreme Court shall, after declaring the electibthe returned candidate to be void,
declare the petitioner or such other candidate, as the case may be, to have been duly
elected.

Provided that the petitioner or such other candidate shall not be declared to be
duly elected if it is proved that theeetion of such candidate would have been void if
he had been the returned candidate and a petition had been presented calling in
guestion his election.

24. These being the only provisions of the Act under which the election of a returned
candidate can bedeclared void, the question as to whether the returned candidate is suitable
for holding the office of the President is irrelevant for the purposes of this election petition.
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While dealing with an election petition filed under section 14 of the Act, thigt@annot

inquire into the question whether the returned candidate is suitable for the office to which he
is elected. The rights arising out of elections, including the right to contest or challenge an
election, are not common law rights. They are creatof the statutes which create, confer or
limit those rights. Therefore, for deciding the question whether an election can be set aside on
any alleged ground, the courts have to consult the provisions of law goveratiparticular
election. They haveo function within the framework of that law and cannot travel beyond it.
Only those persons on whom the right of franchise is conferred by the statute can vote at the
election. In the instant case, that right is conferred on every 'elector' as defssetion 2(d)

of the Act, which provides:

‘Elector’ in relation to a presidential election, means a member of the electoral
college referred to in wicle 54, andn relation to a VicePresidential election, means
a member of the electoral college refermih Article 66.

Only those persons who are qualified to be elected to the particular office can contest the
election. In the instant case, that right is regulated by section 5A of the Act which provides:

Any person may be nominated as a candidateefection to the office of
President or Vicé’resident if he is qualified to be elected to that office under the
Constitution.

The election can be called into question in the manner prescribed by the statute and not in any
other manner. In the instant casection 14(1) of the Act provides that no election shall be
called in question except by presenting an election petition to the authority specified in sub
section (2). By suisection (2) of section 14, the Supreme Court is constituted the sole
authorityfor trying an election petition. Finally, an election can be called into question and set
aside on those grounds only which are prescribed by the statute. In the instant case, the
grounds for setting aside the election to the office of the President Wictéresident and

the grounds on which a candidate other than the returned candidate may be declared to have
been elected are laid down in sections 18 and 19 of the Act. The election can neither be
guestioned nor set aside on any other ground. Theref@rahallenge to the election of the
returned candidate on the ground of his want of suitability to occupy the office of the
President cannot be entertained and must be rejected out of hand.

25. Apart from the legal position that the rights flowing o@itan election are statutory
and not common law rights, it is impossible to conceive that any court of law can arrogate to
itself the power to declare an election void on the ground that the returned candidate is not a
suitable person to hold the office which he is electedSuitability of a candidate is for the
electorate to judge and not for the court to decide. The Court cannot substitute its own
assessment of the suitability of a candidate for the verdict returned by the electorate. The
verdict of theelectorate is a verdict on the suitability of the candidate. 'Suitability' is a fluid
concept of uncertain import. The ballwdx is, or has to be assumed to be, its sole judge.
Were the Court to exercise the power to set aside an election on the gratnith tits
opinion, the returned candidate is not a suitable person for the office to which he is elected,
the statute will stand radically amended so as to give to the Court a virtual right of veto on the
guestion of suitability of the rival candidatesndhthen, an unsuccessful candidate will
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challenge the election of the successful candidate on the ground that he is more suitable than
the latter. That is an impossible task for the Courts to undertake and indeed, far beyond the
limits of judicial review ly the most liberal standard.

26. Accordingly, the challenge to the election of the returned candidate on the ground that
he is not suitable for holding the office of the President of India fails and is rejected. Our
finding on the issue is in the negative

27. The other grounds on which the petitioners have challenged the election of
Respondent 1 are these

(1) That Shri M.H. Beg, former Chief Justice of the Supreme Court and now Chairman of
the Minorities Commission, was engaged by Respondent 1 arfieldyrime Minister Smt.
Indira Gandhi "for influencing the votes of thnority communities";

(2) that Rao Birendra Singh, a cabinet Minister of the Government of India, who is a
"supporter and a close associate" of Respondent 1, exercised undue inflvemtde voters
by misusing the Government machinery in that, a statement issued by him asking the voters to
vote for Respondent 1 was published by the Press Information Bureau, Government of India;

(3) that the Prime Minister participated in the elect@ampaign of Respondent | and
misused the Government machinery for that purpose;

(4) that the Prime Minister made a communal appeal to the Akali Dal that its members
should vote for Respondent 1; and

(5) that Government helicopters and cars belonginbeocGovernment were misused for
the purpose of election of Respondent 1. It is alleged by the petitioners that these various acts
were committed by the wellishers and supporters of Respondent 1 with his connivance.

28. It was contended by Shri Asoke Sdrat, even assuming that these allegations are
true, they do not disclose any cause of action for setting aside the eledtierRespondent
In view of these rival contentions, we framed the following issue for consideration:

Whether the averments the Election Petition, assuming them to be true and correct,
disclose any cause of action for setting aside the election of the returned candidate
(Respondent 1) on the ground stated in section 18(1) (a) of the Presidential and Vice
Presidential ElectionAct, 1952?

29. Section 18(1) (a) of the Act which we have already set out, provides that the
Supreme Court shall declare the election of the returned candidate to be void if it is of
opinion

That the offence of bribery and undue influence at the eledias been
committed by the returned candidate or by any person withcoimsentof the
returned candidat@&emphasis supplied)

We may keep aside the question of bribery since there is no allegation in that behalf. Nor is it
alleged that the offence of urglinfluence was committed by the returned candidate himself.
The allegation of the petitioners is that the offence of undue influence was committed by
certain supporters and close associates of Respondent 1 with his connivance. It is patent that
this alle@tion, even if it is true, is not enough to fulfil the requirements of section 18(1) (a).
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What that section, to the extent relevant, requires is that the offence of undue influence must
be committed by some other person with the "consent” of the retuaneliiate. There in no

plea whatsoever in the petition that undue influence was exercised by those other persons with
the consent of Respondent 1.

30.1t is contended bphri Shujatullah Khan who appears on behalf of the petitioners, that
connivance and csent are one and the same thing and that there is no legal distinction
between the two concepts. In support of this contention, learned counsel relies upon the
meaning of the word ‘connivance' as give\iebster's Dictionary (Third Edition, Volume
1, p.481); Random House Dictionaryp.311);Black’'s Law Dictionary (p. 274);Words and
Phrases(Permanent Edition, Volume 8A, p. 173); aBGdrpus Juris Secundum(VVolume
15A, p. 567). The reliance on these dictionaries and texts cannot carry the point ahyssue a
further. The relevant question for consideration for the decision of the issue is whether there is
any pleading in the petition to the effect that the offence of undue influence was committed
with the consent of the returned candidate. Admittedly, tteer® pleading of consent. It is
then no answer to say that the petitioners have pleaded connivance and, according to
dictionaries, connivance means consent. The plea of consent is one thing: the fact that
connivance means consent (assuming that it disegjuite another. It is not open to a
petitioner in arelection petition to plead in terms of synonyms. In these petitions, pleadings
have to be precise, specific and unambiguous so as to put the respondent on notice. The rule
of pleadings that facts coiitsiting the cause of action must be specifically pleaded is as
fundamental as it is elementary. 'Connivance' may in certain situations amount to consent,
which explains why the dictionaries give 'consent' as one of the meanings of the word
‘connivance'. Buit is not true to say that '‘connivance' invariably and necessarily means or
amounts to consent, that is to say, irrespective of the context of the given situation. The two
cannot, therefore, be equated. Consent implies that partiesl &lem Connivane does not
necessarily imply that parties are of one mind. They may or may not be, depending upon the
facts of the situationThat is why, in the absence of a pleading that the offence of undue
influence was committed with the consent of the returned dateli one of the main
ingredients of section 18(1) (a) remains unsatisfied.

31. The importance of a specific pleading in these matters can be appreciated only if it is
realised that the absence of a specific plea puts the respondent at a great disaddantag
must know what case he has to meet. He cannot be kept guessing whether the petitioner
means what he say&onnivance' here, or whether the petitioner has used expression as
meaning '‘consent’. It is remarkable that, in their petition, the petititvaaes furnished no
particulars of the alleged consent, if what is meant by the use of the word connivance is
consent. They cannot be allowed to keep their options open until the trial and adduce such
evidence of consent as seems convenient and comes HEmalyis the importance of
precision in pleadings, particularly in election petitions. Accordingly, it is impermissible to
substitute the word 'consent' for the word 'connivance' which occurs in the pleadings of the
petitioners.

32.The legislative histgrof the statute lends support to our view that for the purposes of
section 18(1) (a), connivance is not the same thing as consent. Originally, when the Act was
passed in 1952, section 18(1)(a) provided that the Supreme Court shall declare the election of
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the returned candidate void if it is dfie opinion that the offence of bribery or undue
influence has been committed by the returned candidate or by any person ‘with the
connivance' of the returned candidate. This-settion was amended by section 7 lod t
Presidential and VicPresidential Elections (Amendment) Aof 1974, which camento

force on March 23, 1974. The word 'connivance' was substituted by the word 'consent' by the
Amendment Act. If connivance carried the same meaning as consent anaviiotiee same

as the other. Parliament would not have taken the deliberate step of deleting the word
‘connivance' and substituting it by the word ‘'consent'. The amendment made by the
Amendment Act of 1947 shows that connivance and consent connote distinepts for the
purpose of section 18(1) (a) of the Act

33. Since, admittedly, there is no pleading in the Election Petition that the offence of
undue influence was committed with the consent of the returned candidate, the petition must
be held to disdse no cause of action for setting aside the election of the returned candidate
under section 18(1) (a) of the Act.

34. Apart from this, Shri Asoke Sen is right that granting everything in favour of the
petitioners and assuming that all that they havaegatl is true and correct, no case is made out
for setting aside the election of the returned candidate under section 18(1) (a) of the Act. We
will first take up the allegation of the petitioners that Shri MB&g, Chairman of the
Minorities Commission, aavassed support for Respondent 1. The question which we have to
consider is whether, in doing so, Shri Beg is guilty of the offence of undue influence. Section
18(2) of the Act provides that for purposes of section 18, the offences of bribery and undue
influence at an election have the same meaning as in Chapter IXA of the Penal Code. That
Chapter which was introduced into the Penal Code by Act 39 of 1920, deals with "Offences
relating to Elections". Sections 171B and 171C of the Penal Code define theesfi@n
bribery and undue influence respectivedgction 171C reads thus:

171C. Undue influence at election§l) Whoever voluntarily interferes or
attempts to interfere with the free exercise of any electoral right commits the offence
of undue influencat an election.

(2) Without prejudice to the generality of the provisions of-sedtion (1),
whoever (a) threatens any candidate or voter, or any person in whom a candidate or
voter is interested, with injury of any kind, or (b) induces or attemptadoce a
candidate or voter to believe that he or any person in whom he is interested will
become or will be rendered an object of Divine displeasure or of spiritual censure,
shall be deemed to interfere with the free exercise of the electoral right of such
candidate or voter, within the meaning of sdgtion (1).

(3) A declaration of public policy or a promise of public action or the mere
exercise of a legal right without intent to interfere with an electoral right, shall not be
deemed to be interferenadthin the meaning of this section.

35. The gravamen of this section is that there must be interference or attempted
interference with the 'free exercise' of any electoral right. 'Electoral right' is defined by section
171A(b) to mean the right of a persto stand, or not to stand as, or to withdraw from being,

a candidate or to voter refrain from voting at an election. In so far as is relevant for our
purpose, the election petition must show that Shri Beg interfered with the free exercise of the
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voters right to vote at the Presidential election. The petition does not allege or show that Shri
Beg interfered in any manner with the free exercise of the right of the voters to vote according
to their choice or conscience. The petition alleges that Shrc8®gnented severely upon the
suitability of the rival candidate Shri H.R. Khanna by pointing out thealed infirmities in

his judgment in the Fundamental Rights case. On the supposition that Judges constitute
brotherhood and are bound by ties of insititoal loyalty, one may not approve of the tone

and temper of the personal attack made by Shri Beg on Shri H.R.Khanna. But that is beside
the point. We are neither concerned with the propriety of the statement made by Shri Beg nor
with the question as tohw out of the two candidates, is more suitable to be the President of
India. The point of the matter is that by conveying to the voters that Respondent 1 was a much
safer candidate than Shri Khanna and that Shri Khanna would not be a suitable candidate to
hold the office of the President of India by reason of a judgment of his, Shri Beg could not be
said to have interfered with the free exercise of the right of the voters to vote at the election. If
the mere act of canvassing in favour of one candidatgainsh another were to amount to
undue influence, the very process of a democratic election shall have been stifled because, the
right to canvass support for a candidate is as much important agyihdo vote for a
candidate of one's choice. Therefareprder that the offence of undue influence can be said

to have been made out within the meaning of section 171C of the Penal Code, something
more than the mere act of canvassing for a candidate must be shown to have been done by the
offender. That someithg more may, for example, be in the nature of a threat of an injury to a
candidate or a voter as stated in-sabtion 2(a) of section 1714 the Penal Code or, it may
consist of inducing a belief of divine displeasure in the mind of a candidate oeraagot
stated in sulsection 2(b). The act alleged as constituting undue influence must be in the
nature of a pressure or tyranny on the mind of the candidate or the voter. It is not possible to
enumerate exhaustively the diverse catexpmfi acts which fl within the definition of undue
influence. It is enough for our purpose to say, that of one thing there can be no doubt: The
mere act of canvassing for a candidate cannot amount to undue influence within the meaning
of section 171C of the Penal Code.

36. In Baburao Patelv. Dr. Zakir Husain [AIR 1968 SC 904],this Court while
emphasising the distinction between mere canvassing and the exercise of undue influence,
observed:

It is difficult to lay down in general terms where mere canvassing ends and
interference or attempt at interference with the free exercise of any electoral right
begins. That is a matter to be determined in each case; but there can be no doubt that,
if what is done is merely canvassing, it would not be undue influence. Asestibn
(3) of section 171C shows, the mere exercise of a legal right without intent to
interfere with an electoral right would not be undue influence.

37.In Shiv Kripal Singhv. Shri V.V. Giri [AIR 1970 SC 2097 Jthe Court observed that
i fiany acts are done win merely influence the voter in making his choice between one
candidate or another, they will not amount to interference with the free exercise of the
electoral righd, that the expressiodiree exercis@of the electoral right must be read in the
contex of an election in a democratic society and, therefore, candidates and their supporters
must be allowed to canvass support by all legal and legitimate means. Accordingly, the
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offence of undue influence can be said to have been committed only if thésymieéuunder a

threat or fear of some adverse consequence, or if he is induced to believe that he will become
an object of divine displeasure or spiritual censure if he casts or does not cast a vote in
accordance with his decision:

But, in cases where tlunly act done is for the purpose of convincing the voter that a
particular candidate is not the proper candidate to whom the vote should be given, that act
cannot be held to be one which interferes with the free exercise of the electoral right.

38. Ram Dial v. Sant Lal [AIR 1959 SC 855]was a case of undue influence under
proviso(a)(ii) to section 123(2) of the Representation of the People Act, 1951 The appellant
therein had circulated a poster under the authority of the supreme religious leader of the
Namdhari Sikhs in a constituency where a large number of voters were Namdhari Sikhs. This
Court observed that there cannot be the least doubt that even a religious leader hagdhe right
freely express his opinion on the comparative merits of the contestindidates and to
canvass for such of them as he considers worthy of the confidence of the electors. Such a
course of conduct on his part will only be a use of his great influence amongst a particular
section of the voters in the constituency and thavillt amount to an abuse of his great
influence only if the words which he utters leave no choice to the persons addressed by him in
the exercise of their electoral rights. On the facts of the case it was held that the religious
leader, by his exhortatiorend warnings to the Namdhari etlers, that disobedience of his
mandate will carry divine displeasure and spiritual censure left no choice to them to exercise
their right of voting freely.

39.Thus, the allegation of the petitioners that Shri Beg askegdters to cast their votes
in favour of Respondent 1 and not to cast them for Shri H.R. Khanna on the ground that the
latter was not a safe or suitable candidate as compared with Respondent 1, does not make out
the offence of undue influence as definedSection 171C of the Penal Code. It must follow
that theelection petition does not disclose any cause of action for setting aside the election of
Respondent 1 on the ground of undue influence as specified in section 18(1) (a) of the Act.

40. The remaimg grounds alleged by the petitioners for invalidating the election of
Respondent 1 are miscomngsd. The use of Government machinery, abuse of official position
and appeal to communal sentiments so long as such appeal does not amount to undue
influence, & not considered by the Legislature to be circumstances which would invalidate a
Presidential or a Vic®residential election. Assuming, therefore, that any such acts were
done, they cannot be relied upon for declaring the election of Respondent 1 veid. fave
said already, the laws of election are selfitained codes and the rights arising out of
elections are the offprings of those laws. We cannot engraft the provisions of the
Representation of the People Act, 1951 upon the statute under canmidarad thereby
enlarge the scope of an election petition filed to challenge a Presidential dPrégidential
election. Such an election can be set aside on the grounds specified in section 18(1) of the Act
only. Since the other allegations made by pletitioners do not fall within the scope of that
provision, they have to be rejected.

41.For these reasons, our finding on the issue under consideration is that the averments in
the election petition, assuming them to be true and correct, do not deselog cause of action
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for setting aside the election of the returned candidate on the grounds stated in section
18(1)(a) of the Act.

42.1t was contended on behalf of the petitioners that the Act would be unconstitutional if
it is interpreted as limitinghe challenge to the Presidential or Vi€gesidential election to
the grounds set forth in section 18(1). In support of this argument reliance is placed by
learned counsel for the petitioners on the provisions contained in Article 71(1) of the
Constitutbn which says:

All doubts and disputes arising out of or in connection with the election of a
President or Vicé’resident shall be inquired into and decided by the Supreme Court
whose decision shall be final.

It is urged that the Constitution has conéeriupon the Supreme Court the power to inquire
into and decide upon every kind of doubt or dispute arising out of or in connection with a
Presidential election and since, section 18(1) restricts that power to the grounds stated therein
it is ultra vires Article 71(1). This argument overlooks that clause (3) ofickx{71 confers
power upon the Parliament, subject to the provisions of the Constitution, to make a law for
regulating matters relating to or connected with the election of the President orcthe Vi
President. While enacting a law in pursuance of the power conferred by Article 71(3), the
Parliament is entitled to specify the particular kind of doubts or disputes which shall be
inquired into and decided by the Supreme Court. If the petitioners rigdre in their
contention, every kind of fanciful doubt or frivolous dispute under the sun will have to be
inquired into by this Court and election petitions will become a fertile ground for fighting
political battles.

43. That leaves for consideration enther contentionArticle 58(1) of the Constitution
provides that no person shall be eligible for election as President unless he (a) is a citizen of
India, (b) has completed the age of thilityee years, and (c) is qualified for election as a
member othe House of the People. Article 84(a) provides that a person shall not be qualified
to be chosen to fill a seat in Parliament unlegsr alia he makes and subscribes an oath or
affirmation set out for the purpose in the Third Schedule. The argumém gktitioners is
that a candidate contesting a Presidential election must take the oath as prescribed by Article
84(a) and since Respondent 1 had not taken such osthleltion is unconstitutionarhis
argument is untenable. Article 58 which presesib"Qualifications forElections as
President", provides three conditions of eligibility for contesting the Presidential election. One
of these conditions is that the candidate must be qualified for election as a member of the
House of the People. Articlg4 speaks of "qualifications for membership of Parliament". No
person can fill a seat in the Parliament unléster alia, he subscribes to the oath or
affirmation according to the form set out in the Third Schedule. The form prescribed by the
Third Schedle shows that it is restricted to candidates who desire to contest the election to
the Parliament. In the very nature of things, a candidate who wants to contest the election for
the office of the President cannot take the oath in any of the forms pesstyy the Third
Schedule. That Schedule does not prescribe any form of oath for a person who desires to
contest a Presidential election.

44.1n the result, Election Petitiddo. 4 of 1982 is also dismissed.
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Special Reference No. 1 of 1974
AIR 1974 SC 182

RAY, C.J.-This reference has been made by the President under Article 143(1) of the
Constitution of India for the opinion of this Court on certain questions of constitutional
importance bearing upon the election to fill the vacancy on the expiry tértineof office of

the President on 24th August, 1974.

2. The reference turns on the principal question as to whether the election to fill the
vacancy caused on the expiry of the term of office of the President must be completed before
the expiry of the tem of office notwithstanding the fact that the Legislative Assembly of the
State of Gujarat is dissolved.

3. Article 52 states that there shall be a President of India. Article 56(1) states that the
President shall hold office for a term of five yeargiirthe date on which he enters upon his
office. Article 60 states that every President before entering upon his office shall make and
subscribe an oath or affirmation as mentioned therein. Article 63(1) states that an election to
fill a vacancy caused by e¢hexpiration of the term of the office of President shall be
completed before the expiration of the term. Article 56(1) (c) states that the President shall,
notwithstanding, the expiration of his term, continue to hold office until his successor enters
upan his office.

4. The fixed term of office mentioned in Article 56(1) as well as the mandate in Article
62(1) that the election to fill a vacancy caused by the expiration of the term of office shall be
completed before the expiration of the term reflelsesdominant constitutional purpose and
intent regarding the time when the election of the President is to be held. Further, the
provision in Article 62(2) that an election to fill a vacancy in the office of the President by
reason of his death, resignationremoval or otherwise be held as soon as possible after and
in no case later than six months from the date of the occurrence of the vacancy, shows that the
time to hold an election to fill a vacancy is also mandatory in character.

5. The completion oklection before the expiration of the term in the case of vacancy
caused by the expiry of the term as well as filling the vacancy by holding an election not later
than six months from the date of the occurrence of the vacancy in the other case does not
contain any provision for extension of time. By way of contrast reference may be made to
Article 83 where it is said that though the expiration of the period of five years shall operate
as a dissolution of the house, the period may, while a proclamation exfj@maey is in
operation, be extended by Parliament by law for a period not exceeding one year at a time and
not extending in any case beyond a period of six months after the proclamation has ceased to
operate.

6. The interveners suggested that the wortiéiavise" occurring in Article 62(2) of the
Constitution contemplates a case of filling a vacancy occurring by the expiration of the term
but where such vacancy cannot be filled up by completing the election before the expiration
of the term by reason ofigbolution of the Assembly. The interveners submitted that a
vacancy could in such a case be filled up not later than six months from the date of the
occurrence of the vacancy. The submission of the interveners is unsound. The word
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"otherwise" does not ref to a vacancy caused by the expiration of the term of office for the
obvious reason that the same is the subject matter of Article 62(1). The marginal note to
Article 62 fully bears this out. Further, a President whose term has expired can continue to
had the office only under Article 56(1) (c) until his successor enters upon his office. Article
56(1) (c) is complementary to Article 62(1). Here successor means a successor elected before
or even after the expiration of the term stated in Article 62(1)garfdlly explained later on.

7. The word "otherwise" may take in cases where, for example, a President becomes
disqualified to hold the office or where his election is declared void, and, therefore, he cannot
hold the office. In such cases, an elect®ioi be held not later than six months from the date
of the occurrence of the vacancy.

8. Article 65(1) provides that where the office of the President by reason of his death,
resignation or removal or otherwise becomes vacant, theRfiesident shall a@as President
until the date on which a new President elected to fill vacancy enters upon his office. Article
56(1) is complementary to Article 62(2). An election to fill a vacancy in the office of the
President for the reasons mentioned in Article 62{R)iously does not attract Article 56(1)
(c). This is another reason which establishes that the word "otherwise" used in relation to
vacancy in the office of the President under Article 62(2) cannot cover the case of a vacancy
in the office of the Presidémy the expiration of the term. Vacancy under Article 62(2) does
not enable the President to continue in office.

9. The interveners suggested that section 7 ofPttesidentialand VicePresidential
Elections Act, 195Zhereinafter referred to as the 1952 Act)whdhat an election to fill the
vacancy in the office of the President may not be completed befoegifration of the term.

The interveners, therefore, submitted that it could not be held that the completion of election
before the expiration of the term was a mandatory provision.

10. Section 7 of the 1952 Act states that if a candidate whose nomihatdreen made
and is found to be in order on scrutiny, dies after the time fixed for nomination and a report of
his death is received by the Returning Officer before the commencement of the poll, the
Returning Officer shall, upon being satisfied of thetfaf the death of the candidate,
countermand the poll and report the fact to the Election Commission, and all proceedings with
reference to the election shall be commenced anew in all respects as if for a new election.

11. These provisions in section 7tbe 1952 Act are to be considered along with section
4 of the 1952 Act. Section 4(3) of the 1952 Act states that in the case of an election to fill a
vacancy caused by the expiration of the term of office of the President ePk4silent, the
notificaion under subsection (1) shall be issued on, or as soon as conveniently may be, after
the sixtieth day before the expiration of the term of office of the outgoing President er Vice
President, as the case may be, and the dates shall be so appointaétiaisdiel suisection
that the. election will be completed at such time as will enable the President or the Vice
President thereby elected to enter upon his office on the day following the expiration of the
term of office of the outgoing President or \deeesident, as the case may be.

12. The 1952 Act indicates that the provisions contemplate the completion of the election
before the expiration of the term. Section 7 of the 1952 Act speaks of the contingency of
death. Inspite of the countermanding of tihecgon in the case of death of a person whose
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nomination has been found in order it is provided that any other candidate whose nomination
was valid at the time of the countermanding of the poll will not be required to present a fresh
nomination. Again, iis provided that no person who has withdrawn his candidature before
the countermanding of the poll shall be ineligible for being nominated as a candidate for the
election. Therefore, it is the same process of Presidential election which, was commenced
under the Act for completion before the expiration of the term. It is true that fresh
nominations can be presented by persons other than those whose nominations have been
found to be in order. That is only because people are given the choice for presesting fr
nomination papers for candidates of choice because of the new and unanticipated events. It is
not entirely a fresh election. It is in some respects a new election. It is in other respects a
continuation of the election which commenced but could nabb®pleted because of death.

13. In determining the question whether a provision is mandatory or directory, the subject
matter, the importance of the provision, the relation of that provision to tile general object
intended to be secured by the Act wilcitle whether the provision is directory or mandatory.

It is the duty of the courts to get at the real intention of the legislature by carefully attending
the whole scope of the provision to be construed. The key to the opening of every law, is the
reason ad spirit of the law, it is thenimus impotentiathe intention of the law maker
expressed in the law itself, taken as a whole.

14. If the completion of election before the expiration of the term is not possible because
of the death of the prospectivenclidate it is apparent that the election has commenced before
the expiration of the term but completion before the expiration of the term is rendered
impossible by an act beyond the control of human agency. The necessity for completing the
election beforghe expiration of the term is enjoined by the Constitution in public and state
interest to see that the governance of' the country is not paralysed-bgmpliance with the
provision that there shall be a President of India.

15. The impossibility of theompletion of the election to fill the vacancy in the office of
the President before the expiration of the term of office in the case of death of a candidate as
may appear from section 7 of' the 1952 Act does not rob Article 62(1) of its mandatory
characer. The maxim of lawmpotentia excusat legeis intimately connected with another
maxim of lawlex non cogit ad impossibilia. Impotentia excusat legethat when there is a
necessary or invincible disability to perform the mandatory part of the lawntipatentia
excuses. The law does not compel one to do that which one cannot possibly perform. "Where
the law creates a duty or charge, and the party is disabled to perform it, without any default in
him, and has no remedy over it, there the law will inegal excuse him." Therefore, when it
appears that the performance of the formalities prescribed by a statute, has been rendered
impossible by circumstances over which the persons interested had no control, like the act of
God, the circumstances will beken as a valid excuse. Where the act of God prevents the
compliance of the words of a statute, the statutory provision is not denuded of its mandatory
character because of supervening impossibility caused by the act of God.

16. The effect of Article 62(1yvas considered by this Court Narayan Bhasker Khare
v. The Election Commission of India[(1957) SCR 1081]. Das, C.J. spoke, for the
Constitution Bench of seven learned Judges. The petitioner there made an application under
Article 71(1) of the Constitinn invoking the jurisdiction of this Court to inquire into and
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decide what had been described as a grave doubt in connection with the election of the
President and to direct the Election Commission not to proceed with the polling which had
been fixed for6 May, 1957 but to hold the same after completing the elections to the Lok
Sabha and the Legislatures in all the States of the Indian Union including the Union territory.
One of the contentions in that case was that one of the petitioners was a prospediiate

for election to the Lok Sabha from one of the Punjab constituencies where election was yet to
be held and he would be prevented from exercising his right to vote for the election of the
President. This Court held that Article 62 of the Congtitutequired that the election of the
President must be completed within the time fixed by it and this provision is conceived in the
interest of the people in general and is mandatory in character. The interveners submitted that
the observation of this Cauin the Khare caseabout the peremptory requirement to fill the
vacancy caused by the expiration of the term of office was obiter. That is not so. Das, C. J.
speaking of Article 62 said "it is necessary to bear in mind this clear mandatory provision of
the Constitution". That is the true position.

17. There, is another important observatiothmKhare case It was contended there that
the electoral college mentioned in Article 54 must be constituted after elections in all States
and Union Territoriesra@ completed and should consist of all the elected members falling
within both the categories because the Presidential election could not be held until the
vacancies were filled up. Elections did not take place in Himachal Pradesh. Elections in two
constiuencies of the State of Punjab also did not take place. It was held that the election
process could not be held up till after the expiry of the five years term because it would
involve nonrcompliance with the mandatory provisions of Article 62. Das, &fdrred to the
electoral college and said that if there are vacancies in Parliament or in the Legislature of one
or more States, the election of the President required by Article 62(1) to be held before the
expiry of the term of the outgoing Presidentmainbe held up until the vacancies were filled
up. This Court found that not holding the election in Himachal Pradesh could not hold up the
election of the President.

18. The term of office of the President is fixed. The election to fill the vacancycdchyse
the expiration of the term is to be completed before the expiration of the term. It is in that
context that the outgoing President notwithstanding the expiration of the term continues to
hold office under Article 56(1) until his successor enters wgbice. The successor can only
enter upon his office after he takes the oath under Article 60. He can take oath only after the
election. It is possible that the, successor cannot enter upon his office on the day following the
expiration of the term of offie of the outgoing President for unavoidable reasons. That is why
Articles 56(1), 56(1) (c) and 62(1) are to be read together to give effect to the constitutional
intent and content that the election to the vacancy caused by the expiration of the term of t
President is to be completed before the expiration of the term.

19. The interveners submitted that the true character of Article 62 depended on Articles 54
and 55 of the Constitution. Article 54 states that the President shall be elected by the members
of an electoral college consisting of (a) the elected members of both Houses of Parliament;
and (b) the elected members of the Legislative Assemblies of the states. The Constitution
makers may well have visualised that all legislative bodies shouldéeasitence at the time
of the Presidential election and all elected members of such bodies should participate in that
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election. But that is only an ideal. The realisation of this ideal is not practicable, because of
the likely vacancies in the legislativedies due to death, disqualification, resignation and the
like.

20. Article 55(1) states that as far as practicable, there shall be uniformity in the scale of
representation of the different states at the election of the President. Article 55(2) states th
for the purpose of securing such uniformity among the states seas well as parity
between the states as a whole and the union, the number of votes which each elected member
of Parliament and of the Legislative Assembly of each state is entittasdta@t such election
shall be determined in a manner set out in theastitle.

21. The interveners submitted that the units of the electoral college were Houses of
Parliament and the Legislative Assemblies of states. The Jan Sangh submitted that the
democratic character of the Constitution demanded that there should be elected members of
Legislative Assemblies of States to be entitled to cast votes at such election. It was said that if
states were denied such right, they would be denied representatias also said that if
states were denied the right to cast votes at the election, the parity between the states and the
union would be disturbed.

22. The members of electoral college mentioned in Article 54 are not both Houses of
Parliament and the Igsslative Assemblies of the states. The essence as well as scope of
Article 54 is merely to prescribe qualifications required for electors to elect President. The
elected members of both Houses of Parliament and the Legislative Assemblies of states are
theonly members of the electoral college.

23. The essence of Article 55 merely lies in the application of formulae each elector
having the required qualifications under Article 54 shall be entitled to exercise the number of
votes in accordance with Article5. Neither Article 54 nor Article 55 has anything to do
either with the time of the election to fill the vacancy before the expiration of the term or to
prevent the holding of the election before the expiration of the term by reason of dissolution
of Legislative Assembly of a state.

24. The electoral college as mentioned in Article 54 is independent of the legislatures
mentioned in Article 54. None of the legislatures mentioned in Article 54 has, for the purpose
of that Article, any separate identitys-a-vis the electoral college. The electoral college
compendiously indicates a number of persons, holding the qualifications specified in the
Article to constitute the electorate for the election of the President and to act as independent
electors.

25. Neiter Article 54 nor Article 55 prescribes the circumstances in which or the time
when the election of the President shall take place. Article 55 has no concern with the
competence of the election of the President because of dissolution of the Legislative
Assembly of a state. Article 55(2) deals with the formulae for securing uniformity among the
statednter seand parity between states as a whole and the union. It is important to notice that
parity is not between each state separately as a unit on thamharkd the union on the other
but between the states as a whole and the union.

26. Article 55(1) states that as far as practicable, there shall be uniformity in the scale of
representation. It is indisputable that the uniformity among the ditatessse and parity
between the states as a whole and the union which are contemplated in Article 55(2) are not
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the same thing as uniformity in the scale of representation of the different states contemplated
in Article 55(1). The words 'as far as practicableAiticle 55(1) in relation to uniformity in

the scale of representation of the states are important. Article 55(1) shows that the words 'as
far as practicable' indicate that in practice the scale of representation may not be uniform
because of the actual mber of electors entitled at the date of election to cast their votes. The
actual number of electors at the date of the election of the President may not be equal to the
total number of all the elected members of both Houses of Parliament and all hegislati
Assemblies of all states.

27. Article 55 indicates the method of calculating as to how many votes an elected
member of the electoral college can cast at the Presidential election. Article 55 has nothing to
do with any vacancy in the electoral collegermaentioned in Article 71 (4), or a censer of
membership of the electoral college, by reason of a member not fulfilling the character of
elected member of both Houses of Parliament or of Legislative Assemblies of states.

28. The words 8awcomrbestobongl otoliegArticle 514
college shall consist of persons mentioned therein. The words 'consisting of' refer to the
strength of the electoral college. The Houses of Parliament and the Legislative Assemblies are
mentioned in Aticle 54 only for the purpose of showing the qualifications of electoral
college. The dissolution of the Assembly means that there are no elected members of that
dissolved Assembly. The electoral college is always ready to meet the situation at the expiry
of the term of office or any vacancy caused by death, resignation or removal or otherwise.
The elected members of a dissolved Legislative Assembly of a state are no longer members of
the electoral college consisting of the elected members of both Hous&sli@iment and
elected members of the Legislative Assemblies of the states and are, therefore, not entitled to
cast votes at the Presidential election.

29. It was said by the interveners that Article 54 reflects the democratic pattern of
participation bythe states in the choice of the President and if a state were denied such a right,
it would be undemocratic. Recourse was taken to Article 368 to show that Articles 54 and 55
were mentioned in the proviso to Article 368 and if any amendment of Articdad45 was
required, consent of the states was necessary. It was, therefore, said by the interveners that
Articles 54 and 55 read with Article 368 would be a key to the interpretation of Article 62 that
no election of the President could be held withoet iipresentation of elected members of
Legislative Assemblies of the State where the Assembly has been dissolved. These
submissions on behalf of the interveners are without substance.

30. Article 54 lays down the qualifications for membership of the @lakctollege. The
Gujarat State Assembly has been dissolved under Article 174. As a result of the dissolution,
there are no elected members of the Legislative Assembly in a state. The electoral college
consists of elected members of State AssemblieselfLtygislative Assembly of a state is
dissolved, the members of that dissolved Legislative Assembly do not fulfil the character of
elected members of a state assembly. It will not only be undemocratic but also
unconstitutional to deny the elected membersath the Houses of Parliament as well as the
elected members of the Legislative Assemblies of the states the right to elect the President in
accordance with the provisions of the Constitution only because the Assembly of a State is
dissolved. The true maang of Article 54 is that such persons as possess the qualification of
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being elected members of both Houses of Parliament and of Legislative Assemblies of states
at the crucial time of the date of election will be eligible members of the electoral college
entitled to cast vote at the election to fill the vacancy caused by the expiration of the term of
office of the President.

31. The submissions of the interveners that Article 62 will be construed in the light of
Articles 54, 55 and 368 are unsound. I$ laéways to be remembered that Constitution is "the
revelation of great purposes" which were intended to be achieved by the Constitution as a
continuing instrument of Government. Wiarburton v. Loveland[(1832) 2D & CI. 480] it
has been said that 'no rudé construction can require that when the words of one part of a
statute convey a clear meaning, it shall be necessary to introduce another part of a statute for
the purpose of controlling or diminishing the efficacy of the first part". Article 62 is the
constitutional date and other provisions like Articles 54, 55 subserve Article 62. The
Legislative Assemblies of the States are not members of the electoral college. None of the
Articles 368, 54, 55 can rob Article 62 of its constitutional content. Aréi2letands by itself
independent of any other provision.

32. It is appropriate at this stage to refer to provisions contained in Article 71(4) of the
Constitution. Article 71(4) was introduced by Constitution (Eleventh Amendment) Act, 1961.
The provisionin Article 71(4) is that the election of a person as President orRfiesident
shall not be called in question on the ground of the existence of any vacancy for whatever
reason among the members of the electoral college electing him. Article 71(4Ynvvdadad
after the decision of this Court in thénare case Das, C.J. said in th¢hare casethat though
there are vacancies in the Parliament or the State Legislative Assemblies by reason of
elections not having been held in Himachal Pradesh and twaitDensies in the State of
Punjab, the holding of Presidential Election cannot be postponed. This CourtKhahe
casestated that doubts or disputes of that nature could be canvassed only after the conclusion
of the entire election. No opinion was egpsed in th&hare caseas to whether a vacancy of
the type in that case in the Electoral College could be a ground for calling in question the
election of the President. To remove all doubts, Article 71 (4) was introduced.

33. If as a result of dissolotn of a Legislative Assembly of a state, there are no elected
members of the Legislative Assembly of a state, a state will not have any elected members of
a state Legislative Assembly to qualify for the electoral college. It may be said on the analogy
of the observations in thKhare casethat there are vacancies in the electoral college by
reason of the fact that there are no elected members of the Legislative Assembly of a state
where the Legislative Assembly is dissolved. That matter will not be a greitimer for
preventing the holding of the election on the expiry of the term of the President or suggesting
that the election to fill the vacancy caused by the expiry of the term of the office of the
President could be held only after the election to thgidlative Assembly of a state where
the Legislative Assembly is dissolved is held.

34. Under Article 54, only elected numbers of both Houses of Parliament and the
Legislative Assemblies of the states are members of the electoral college. The numerical
strength of the electoral college will be the total number of elected members of both Houses
of Parliament and the Legislative Assemblies of the states. At any particular time there may
not be the full strength of the electoral college. At the relevantod#éte Presidential election
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if a person who was prior to that relevant date an elected member of the Houses of Parliament
or of the Legislative Assemblies of the states and ceased to become an elected member of any
of the legislative bodies by reason @fadh or resignation or disqualification or dissolution of

the legislative body such a person would not possess the qualification to be an elector. Article
71(4) was really introduced after tHénare caseto shut out any challenge to the election on

the graund that there was any vacancy among members of the electoral college. In view of the
constitutional declaration or exposition of Article 71(4) it is manifest that the language is of
wide amplitude, viz., existence of any vacancy for any reason whatewagahe members

of the electoral college. It will take in any case where a person who as an elected member of
the Houses of Parliament or the Legislative Assembly of a state became, entitled to be a
member of the electoral college but ceased to be aredlewmber at the relevant date of the
election and therefore became disentitled to cast vote at the election and that vacancy among
members of the electoral college was not filled up.

35. We refrain from expressing any opinion on the question which leasposed during
arguments as to what would be the position if theremaldfide dissolution" of a state
Legislative Assembly or Assemblies, or if there is, after the dissolution of the Assembly or
Assemblies, arhalafiderefusal” to hold elections theretathin reasonable time before the
Presidential election because such a question does not arise on the present reference.
Likewise, we refrain from expressing any opinion on the effect of the dissolution of a
substantial number of State Legislative Asseesbbefore the Presidential election.

36. The intervener Jana Sangh submitted that the reference should be declined for four
reasons. First, that the recital in the order of reference that election to the Legislative
Assembly of the State of Gujarat ispossible is not correct. It was said that the election is
possible. Second, the vital question is not whether the Presidential election could be valid or
not in the absence of the Gujarat State Assembly but whether the election of the President
would be véid if the authority charged with election by acts of omission or commission have
not held the Gujarat Assembly election. Third, the election to the State Assembly of Gujarat
could have been held on the basis of the 1961 census. Fourth, Article 143egtipujeneral
doubt about the Constitution and not doubts of parties.

37. This Court is bound by the recitals in the order of Reference. Under Article 143(1) we
accept the statements of fact set out in the reference. The truth or otherwise of thefatts ca
be inquired or gone into nor can Court go into the questidoooé fidesor otherwise of the
authority making the reference. This Court cannot go behind the recital. This Court cannot go
into disputed questions of fact in its advisory jurisdictiodemArticle 143(1).

38. The Federal Court ifRe The Allocation of Lands and Buildings in a Chief
Commissioner's Province[(1943) FCR 20] a reference under section 213(1) of the
Government of India Act which is similar to Article 143 said that though é¢hmg of that
section do not impose an obligation on the Court, the court should be unwilling to accept a
reference except for good reasons. This court accepted the reference for reasons which
appeared to be of constitutional importance as well as in pobtiest.

39. In Re. Kerala Education Billcase[(1959) SCR 995] Das, C.J. referred to the
Reference irRe The Allocation of Lands and Buildingsand the Reference iRe Levy of
Estate Duty{(1944) FCR 522] and the observation in both the cases thatfeesRce should
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not be declined excepting for good reasons. This Court accepted the Reference on the
guestions of law arising or likely to arise. Das, C.JdnifRe Kerala Education Billcasesaid

that it is for the President to determine what questionsldhbe referred and if he does not

have any serious "doubt" on the provisions, it is not for any party to say that doubts arise out

of them. In short, parties appearing in the Reference cannot go behind the order of Reference
and present new questionsriaysing doubts.

40. On behalf of the intervener Jana Sangh, reliance was placed on section 10(4) of the
Delimitation Act, 1972 hereinafter referred to as the 1972 Act. Broadly stated, the submission
on behalf of the Jana Sangh is that by reason of sefi@) of the 1972 Act election to the
Gujarat Legislative Assembly could be held on the basis of the 1961 census, and the existing
electoral rolls.

41. The 1972 Act in section 8 speaks of the readjustment of number of seats. This
readjustment is on theabis of the latest census figuwBse latest census of 1971. The
Delimitation Commission has by order under section 8 of the 1972 Act determined the total
number of seats to be assigned to the Gujarat State Assembly as 182. The previous number
was 168. Undr section 9 of the 1972 Act the Commission shall distribute the seats in the
Legislative Assembly to single member territorial constituencies and delimit them on the
latest census figures. The Commission has published proposals for delimitation artl invite
objections. The Commission has not yet made any order determining the delimitation of
assembly constituencies.

42. The provisions contained in Article 170 repel the submission that the election to the
Gujarat Legislative Assembly can be held on theshabil961 census. Article 170 provides
that the Legislative Assembly of each State shall consist of not more than five hundred, and
not less than sixty, members chosen by direct election from territorial constituencies in the
State. Each State shall be idied into territorial constituencies in such manner that the ratio
between the population of each constituency and the number of seats allotted to it shall, so far
as practicable, be the same throughout the State. The expression "population” means the
popuation as ascertained at the last preceding census of which the relevant figures have been
published. The 1971 census has been published. Upon the completion of each census, the total
number of scats and the division of each State into territorial coersties shall be
readjusted by such authority and in such manner as Parliament may by law determine. The
Delimitation Commission under the 1972 Act is engaged in the division of the State into
territorial constituencies.

43. It is apparent and there is hioig in section 10(4) of the 1972 Act to the contrary
which enjoins the Election Commission to hold elections to the House of the People or the
Legislative Assembly dissolved after the census of 1971 according to the electoral rolls
prepared of the condtiéncies delimited on the basis of the census of 1961. It is evident that
under clause (2) of Article 170 read with the Explanation and clause (3) of Article 170
elections to the Legislative Assembly after the relevant figures of the population of the last
preceding census have been ascertained and published can only be held on that basis of the
total number of seats in the Legislative Assembly of each State and the division of each State
into territorial constituencies readjusted by the Election Commissnaler the 1972 Act.

Now that the census figures of 1971 have been published elections have to be held under
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Article 170 only after delimitation of the constituencies has been made in accordance with
clauses (2) and (3) of Article 170.

44. When a notificadn under section 8 of the 1972 Act has been published by assigning
182 seats to the Gujarat Assembly which notification under section 10(2) of the 1972 Act has
the force of law and cannot be questioned in any court, elections to these 182 seats cannot be
held on the basis of the old electoral rolls because those electoral rolls applied only to the 168
seats as fixed under the old Delimitation Act.

45. 1t is provided in Article 170 that the readjustment by the Delimitation Commission
shall not affect repsentation in the Legislative Assembly until the dissolution of the then
existing Assembly. The Legislative Assembly of the State of Gujarat has been dissolved.
Therefore, any election which has to be held to the Legislative Assembly of the State of
Gujaratcan only be held after the Delimitation of Constituencies under the 1972 Act. Any
Legislative Assembly of a State which is to be composed after the 1971 census is to be in
accordance with Article 170. The contention of Jana Sangh is without substance.

46. On behalf of the intervener Socialist Party, it was said that the Constitution (Eleventh
Amendment) Act, 1961 is unconstitutional. We cannot go into that question in this Reference.
47. For the foregoing reasons we give the following answers:

1. Only suich persons who are elected members of both Houses of Parliament and the
Legislative Assemblies of the States on the date of the election to fill the vacancy caused
by the expiration of the term of office of the President will be entitled to cast theg abt
the election.

2. Subject to the aforesaid observation as to the effect of the dissolution of a
substantial number of the Legislative Assemblies the vacancies caused by the dissolution
of an Assembly or Assemblies will be covered by Article 74(4).

3, 4 and 5. The election to the office of the President must be held before the
expiration of the term of the President notwithstanding the fact that at the time of such
election the Legislative Assembly of a State is dissolved. The election to fill thacyac
in the office of the President is to be held and completed having regard to Articles 62(1),
54, 55 and the Presidential and \\Reesidential Elections Act, 1952.

6. Article 56(1)(c) applies to a case where a successor as explained in the foregoing
reasons has not entered on his office and only in such circumstances can a President
whose term has expired continue.

* k k% %
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T.N. Seshan, Chief Election Commissioner of IndbaUnion of India
(1995) 4 SCC 611

AHMADI, C.J. - The President of India, iexercise of powers conferred upon him by
clause (1) of Article 123 of the Constitution of India, promulgated an Ordinance (No.32 of
1993) entitled "The Chief Election Commissioner and other Election Commissioners
(Conditions of Service) Amendment Ordinant893" (‘the Ordinance") to amend "The Chief
Election Commissioner and other Commissioners (Conditions of Service) Act, 1991" ("the
Act’). This Ordinance was published in the Gazette of India on October 1, 1993. Before we
notice the amendments made in 1891 Act, by the said Ordinance it may be appropriate to
notice the provisions of the 1991 Act. As the long title of the Act suggests it lays down the
conditions of service of t he Chi ef El ect
Commi ssionen} a@apPppbenE€d under Article 324
3(1) provides that the CEC shall be paid a salary which is equal to the salary of a Judge of the
Supreme Court of India. Section 3(2) says that an EC shall be paid a salary which ise equa
the salary of a Judge of a High Court. Section 4 lays down the term of office of the CEC and
ECs to be six years from the date on which the incumbent assumes charge of his office
provided that the incumbent shall vacate his office on his attaininpeicase of the CEC,

the age of 65 years and the EC the age of 62 years, notwithstanding the fact that the term of
office is for a period of six years. Section 8 extends the benefit of traveling allowance, rent
free residence, exemption from payment ofometax on the value of such rent free
residence, conveyance facility, sumptuary allowance, medical facilities, etc., as applicable to
a Judge of the Supreme Court or a Judge of the High Court to the CEC and the EC,
respectively.By the Ordinance the tithé the Act was sought to be amended by substituting

the words "and to provide for the procedure for transaction of business by the Election
Commission and for matters" for the words "and for matters". By the substitution of these
words the long title oftte Act got further elongated as an Act to determine the conditions of
service of the CEC and other ECs and to provide for the procedure for transaction of business
by the Election Commission and for matters connected therewith or incidental thereto. In
sedion 1 of the Principal Act for the words and brackets "the Chief Election Commissioner
and other Election Commissioners (Conditions of Service)" the words and brackets "the
Election Commission (Conditions of Service of Election Commissioners and Transatti
Business)" came to be substituted with the result that the amended provision read as the
Election Commission (Conditi@of Service of Election Commissioners and Transaction of
Business) Act, 1991. The definition clause in section 2 also undervatr@nge, in that, the
extant clause (b) came to bemembered as clause (c¢) and a new clause (b) came to be
substituted by which the expression "Election Commission" came to be defined as Election
Commission referred to in Article 324 of the Constitutiéinaia. Consequent changes were

also made elsewhere. In sséction (1) of section 3, after the words "Chief Election
Commissioner”, the words "and other Election Commissioners" came to be inserted with the
result they came to be placed at par in regargalary payable to them and ssdxtion (2)

came to be omitted. In section 4 the first proviso came to be substituted as under:

i on
of

t
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Provided that where the Chief Election Commissioner or an Election
Commissioner attains the age of 65 years before the eapittye said term of six
years, he shall vacate his office on the date on which he attains the said age.

Thus, the age of superannuation of both the CEC and the ECs was fixed at 65 years. If they
attain the age of 65 years before completing their tenwsix gkars they would in view of the
proviso have to vacate office on attaining the age of 65 years. In Sectioncsian (2),

after the words "Chief Election Commissioner" the words "or an Election Commissioner"
came to be inserted and for the wotdsb-section (4)" the words "sukection (3)" came to

be substituted. It further provided for the deletion of sgttion (3) and for renumbering sub
section (4) as sulsection (3) and provided that in clause (b) the words "or as the case may
be, 62 yeas" shall be omitted. After section 8 in the Principal Act, by the Ordinance a new
Chapter came to be inserted comprising of two provisions, namely, Sections 9 and 10. The
new Chapter so inserted is relevant for our purpose and may be reproduced ajehis sta

CHAPTER IlI
TRANSACTION OF BUSINESS OF ELECTION COMMISSION

9. The business of the Election Commission shall be transacted in accordance
with the provisions of this Act.

10(1) The Election Commission may, by unanimous decision, regulate the
procedurefor transaction of the business as also allocation of the business amongst
the Chief Election Commissioner and other Election Commissioners.

(2) Save as provided in sigection (1) all business of the Election Commission
shall, as far as possible, be saoted unanimously.

(3) Subject to the provisions of sgbction (2), if the Chief Election
Commissioner differs in opinion on any matter, such matter shall be decided
according to the opinion of the majority.

2. On the day of publication of the Ordinantst October, 1993, the President of India, in
exercise of powers conferred by clause 2 of Article 324 of the Constitution of India, fixed,
until further orders, the number of Election Commissioners (other than the CEC) at two. By a
further notification ® even date the President was pleased to appoint Mr. M.S. Gill and Mr. G.
V. G. Krishnamurthy as Election Commissioners with effect from 1st October, 1993.

3. The first salvo was fired by Cho Ramaswamy, a journalist, on 13th October, 1993. By a
Writ Petiion (Civil) No.791 of 1993 he prayed for a declaration that the Ordinance was
arbitrary, unconstitutional and void and for issuance of a writesfiorari to quash the
notifications fixing the number of Election Commissioners at two and the appointnidnt of
M.S.Gill and Mr.G.V.G. Krishnamurthy made thereunder. This was followed by Writ Petition
N0.805 of 1993 by the incumbent CEC himself claiming similar relief on 26th October, 1993,
two other writ petitions were also filed questioning the validity @& @rdinance and the
notifications referred to earlier. Three of these writ petitions came up for preliminary hearing
on November 15, 1993. While admitting the writ petitions and directing rule to issue in all of
them, in the writ petition filed by the CE@ptice on the application for interim stay as well
as for production of documents was ordered to issue and-iaesich order to the following
effect was passed:
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Until further orders, to ensure smooth and effective working of the Commission
and also toavoid confusion both in the administration as well as in the electoral
process, we direct that the Chief Election Commissioner shall remain in complete
overall control of the Commission's work. He may ascertain the views of other
Commissioners or such dfém as he chooses, on the issues that may come up before
the Commission from time to time. However, he will not be bound their views. It is
also made clear that the Chief Election Commissioner alone will be entitled to issue
instructions to the Commissianstaff as well as to the outside agencies and that no
other Commissioner will issue such instructions.

By a subsequent order dated 15.12.1993, after hearing the learned Attorney General for the
Union of India and the learned Advocates General for theesStit Maharashtra and West
Bengal, the Court directed that all the State Governments who want to be heard will be heard
through their counsel and further directed that the interim order shall continue till further
orders. Lastly, it observed that since sfigns involved related to the interpretation of Article

324 in particular, the matters should be placed before a Constitution Bench.

4. During the pendency of the aforesaid Writ Petitions, the Ordinance became an Act (Act
No.4 of 1994) on 4th January,9®without any change.

6. The present CEC claims that after his appointment on 12.12.1990 he insisted on strict
compliance with the Model Code of Conduct by all political parties and candidates for
election and took stern action against infractions thHemrsgardless of the political party or
candidate involved. The ruling party at the centre was irked as a few of thel&gtions of
the ruling party leaders/cabinet ministers were put off for the Government's failure to deploy
sufficient staff and policdorce for the elections and the ruling party lost the elections in
Tripura on account of strict action taken by the CEC against erring officials and consequent
postponement of elections. The ruling party made attempts to influence the CEC but could not
do so as he did not allow the emissaries of the party to meet him. The CEC also filed a writ
petition in the Supreme Court for enforcing the constitutional right of the Election
Commission for staff and force. The CEC declined to postpone elections foSfaier
assemblies despite requests from the ruling party, including the Prime Minister, got irritated
with such unbending attitude of the CEC. The ruling party, therefore, with a view to freeze
the powers of the CEC and to prevent him from taking any aatiamst violation of code of
conduct chose to amend the law and misused the power of the President under Article 324(2)
of the Constitution by issuing the notification dated 1st October, 1993 fixing the number of
ECs at two and simultaneously appointing. W1.S. Gill and Mr. G.V.G. Krishnamurthy as
the other two ECs.

7. The CEC not only imputesalafidesfor the issuance of the aforesaid notifications and
appointments but also alleges that the intention behind issuing the Ordinance was to sideline
the CECand to erode his authority so that the ruling party at the centre could extract
favourable orders by using the services of the newly appointed ECs.

8. Sections 9 and 10 of the Ordinance (now Act) are challengadtrasvires the
Constitution on the plethat they are inconsistent with the scheme underlying Article 324 of
the Constitution, in that, the said Article 324 did not give any power to the Parliament to
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frame rules for transaction of business of the Election Commission. Section 10 is also
challerged on the ground that it is arbitrary and unworkable, so also the notification fixing the
number of other ECs at two is challenged as arbitrary and violative of Article 14 of the
Constitution.

9. The writ petitions are resisted by the respondents,tiiz.Union of India and the two
other ECs, Mr. M.S. Gill and Mr. G.V.G. Krishnamurthy as wholly misconceived. It is
contended on behalf of the Union Government that various advisory bodies had from time to
time called for a multmember body had any conniect with the alleged discomfiture of the
ruling party at the centre on account of the stiff attitude of the CEC. It is further stated that the
multi-member body would not have been able to function without a supporting statute
providing for dealing with dferent situations likely to arise in the course of transaction of
business. The Ordinance was framed keeping in view the observations made in this regard by
this Court in the casef S.S. Dhanoav. Union of India [(1991) 3 SCC 567]. It istrongly
deniedthat the changes in the law were maal@afidewith a view to taming the CEC into
submission or to erode his authority by providing that, in the event of a difference of opinion,
the majority view would prevail. It is contended that the plain languagertifled 324(2)
envisages a multhember Commission and, therefore, any exercise undertaken to achieve
that objective would be consistent with the scheme of the said constitutional provision and
could, therefore, never be brandedhasafideor ultra vires the Constitution. A provision to
the effect that, in the event of a difference of opinion between the three members of the
Election Commission, the majority view should prevail is consistent with democratic
principles and can never be described as arbitmanjtra viresArticle 14 of the Constitution.

The Union of India, has, therefore, contended that the writ petitions are wholly misconceived
and deserve to be dismissed with costs.

10. The Preamble of our Constitution proclaims that we are a Democrgpigbi.
Democracy being the basic feature of our constitutional set up, there can be no two opinions
that free and fair elections to our legislative bodies alone would guarantee the growth of a
healthy democracy in the country. In order to ensure théypoirthe election process it was
thought by our Constitutiemakers that the responsibility to hold free and fair elections in the
country should be entrusted to an independent body which would be insulated from political
and/or executive interference.ift inherent in a democratic set up that the agency which is
entrusted the task of holding elections to the legislatures should be fully insulated so that it
can function as an independent agency free from external pressures from the party in power or
exeative of the day. This objective is achieved by the setting up of an Election Commission,
a permanent body, under Article 324(1) of the Constitution. The superintendence, direction
and control of the entire election process in the country has been ved&dhe said clause
in a commission called the Election Commission. Clause (2) of the said article then provides
for the constitution of the Election Commission by providing that it shall consist of the CEC
and such number of ECs, if any, as the Presjaeay from time to time fix. It is thus obvious
from the plain language of this clause that the Election Commission is composed of the CEC
and, when they have been appointed, the ECs. The office of the CEC is envisaged to be a
permanent fixture but that eaot be said of the ECs as is made manifest from the use of the
words "if any". Dr. Ambedkar while explaining the purport of this clause during the debate in
the Constituent Assembly said:
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Subclause (2) says that there shall be a Chief Election Commésémd such

other Election Commissioners as the President may, from time to time appoint. There
were two alternatives before the Drafting Committee, namely, either to have a
permanent, body consisting of four or five members of the Election Commission who
would continue in office throughout without any break, or to permit the President to
have amd-hocbody appointed at the time when there is an election on the anvil. The
Committee has steered a middle course. What the Drafting Committee proposes by
subclause (2) is to have permanently in office one man called the Chief Election
Commissioner, so that the skeleton machinery would always be available.

It is crystal clear from the plain language of the said clause (2) that our Constihatkamns
realised he need to set up an independent body or commission which would be permanently
in session with at least one officer, namely, the CEC, and left it to the President to further add
to the Commission such number of ECs as he may consider appropriate frota time.
Clause (3) of the said article makes it clear that when the Election Commission is-a multi
member body the CEC shall act as its Chairman. What will be his role as a Chairman has not
been specifically spelt out by the said article and we will @ét this question hereafter.
Clause (4) of the said Article further provides for the appointment of RCs to assist the
Election Commission in the performance of its functions set out in clause (1). This, in brief, is
the scheme of Article 324 in so far #s constitution of the Election Commission is
concerned.

11. We may now briefly notice the position of each functionary of the Election
Commission. In the first place, clause (2) states that the appointment of the CEC and other
ECs shall, subject to arlgw made in that behalf by Parliament, be made by the President.
Thus, the President shall be the appointing authority. Clause (5) provides that subject to any
law made by Parliament, the conditions of service and the tenure of office of the RCs shall be
such as may be determined by rule made by the President. Of course the RCs do not form part
of the Election Commission but are appointed merely to help the commission, that is to say,
the CEC and the ECs if any. As we have pointed out earlier the tenlaréggssaallowances
and other perquisites of the CEC and ECs had been fixed under the Act as equivalent to a
Judge of the Supreme Court and the High Court, respectively. This has undergone a change
after the ordinance which has so amended the Act as te filam on par. However, the
proviso to clause (4) of Article 324 says (i) the CEC shall not be removed from his office
except in like manner and on the like grounds as a Judge of the Supreme Court and (ii) the
conditions of service of the CEC shall notJagied to his disadvantage after his appointment.
These two limitations on the power of Parliament are intended to protect the independence of
the CEC from political and/or executive interference. In the case of ECs as well as RCs the
second proviso to dee (5) provides that they shall not be removed from office except on the
recommendation of the CEC. It may also be noticed that while under clause (4), before the
appointment of the RCs, consultation with the Election Commission (not CEC) is necessary;
there is no such requirement in the case of appointments of ECs. The provision that the ECs
and the RCs once appointed cannot be removed from office before the expiry of their tenure
except on the recommendation of the CEC ensures their independence.efhe sthrticle
324 in this behalf is that after insulating the CEC by the first proviso to clause (5), the ECs



107

and the RCs have been assured independence of functioning by providing that they cannot be
removed except on the recommendation of the CEC. Ofsep the recommendation for
removal must be based on intelligible and cogent considerations which would have relation to
efficient functioning of the Election Commission. That is so because this privilege has been
conferred on the CEC to ensure that theskas well as the RCs are not at the mercy of
political or executive bosses of the day. It is necessary to realise that this check on the
executive's power to remove is built into the second proviso to clause (5) to safeguard the
independence of not onlhdse functionaries but the Election Commission as a body. If,
therefore, the power were to be exercisable by the CEC as per his whim and caprice, the CEC
himself would become an instrument of oppression and would destroy the independence of
the ECs and theRCs if they are required to function under the threat of the CEC
recommending their removal. It is, therefore, needless to emphasise that the CEC must
exercise this power only when there exist valid reasons which are conducive to efficient
functioning of the Election Commission. This, briefly stated, indicates the status of the
various functionaries constituting the Election Commission.

12. The concept of plurality is writ large on the face of Article 324, clause (2) whereof
clearly envisages a multmenber Election Commission comprising the CEC and one or
more ECs. Visualising such a situation, clause (3) provides that in the case ofmenoiiter
body the CEC will be its Chairman. If a muttiember Election Commission was not
contemplated where was theed to provide in clause (3) for the CEC to act as its Chairman?
There is, therefore, no room for doubt that the Election Commission could be a multi
member body. If Article 324 does contemplate a muakimber body, the impugned
notifications providingor the other two ECs cannot be faulted solely on that ground. We may
here quote, with approval, the observations of a-dwadge Bench of this Court i8.S.
Dhanoav. Union of India [(1991) 3 SCC 567]:

There is no doubt that two heads are better than ame,particularly when an
institution like the Election Commission is entrusted with vital functions, and is armed
with exclusive uncontrolled powers to execute them, it is both necessary and desirable
that the powers are not exercised by one individualiglver, allwise he may be. It Hl
conforms to the tenets of democratic rule. It is true that the independence of an
institution depends upon the persons who man it and not on their number. A single
individual may sometimes prove capable of withstandimghal pulls and pressures,
which many may not. However, when vast powers are exercised by an institution which
is accountable to none, it is politic to entrust its affairs to more hands than one. It helps
to assure judiciousness and want of arbitraririBiss.fact, however, remains that where
more individuals than one man an institution, their roles have to be clearly defined, if
the functioning of the institution is not to come to a naught.

It must be realised that these observations were made, notwilingtaime fact that the
learned judges were alive to and aware of the circumstances in which the President was
required in that case to rescind the notifications creating two posts of ECs and appointing the
petitioner Dhanoa and another to them.

13. Therecan be no dispute, and indeed there never was, that the Election Commission
must be an independent body. It is also clear from the scheme of Article 324 that the said
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body shall have the CEC as a permanent incumbent and under clause (2) such number of
othe ECs, if any, as the President may deem appropriate to appoint. The scheme of Article
324, therefore, is that there shall be a permanent body to be called the Election Commission
with a permanent incumbent to be called the CEC. The Election Commissithrecefore be

a singlemember body or a muithember body if the President considers it necessary to
appoint one or more ECs. Upto this point there is no difficulty. The argument that a multi
member Election Commission would be unworkable and shouldhesefore, be appointed

must be stated to be rejected. Our Constitutimkers have provided for a muttiember

body. They saw the need to provide for such a body. If the submission that -anemalber

body would be unworkable is accepted it would tantarhdandestroying or nullifying
clauses (2) and (3) of Article 324 of the Constitution. Strong reliance was, however, placed on
Dhanoacase to buttress the argument. The facts of that case were just the reverse of the facts
of the present case. In that cdlse President by a notification issued in pursuance of clause

(2) of Article 324 fixed the number of ECs, besides the CEC, at two and a few days thereafter
by a separate notification appointed the petitioner and one other as ECs. By yet another
notification issued under clause (5) of Article 324 the President made rules to regulate their
tenure and conditions of service. After watching the functioning of the-meltber body

for about a couple of months, the President issued two notifications rescindimg wi
immediate effect the notification by which the two posts of ECs were created and the
notification by which the petitioner and one other were appointed thereto. The petitioner S.S.
Dhanoa challenged the notifications rescinding the earlier notificatistty fon the ground

that once appointed an EC continues in office for the full term determined by rules made
under clause (5) of Article 324 and, in any event, the petitioner could not be removed except
on the recommendation of the CEC. At the same timeas also contended that the
notifications were issued malafide under the advice of the CEC to get rid of the petitioner and
his colleague because the CEC was from the very beginnidgpibsed or opposed to the
creation of the posts of ECs. Accordirgthe petitioner, there were differences of opinion
between the CEC on the one hand and the ECs on the other and since the CEC desired that he
should have the sole power to decide he did not like the association of the ECs.

14. The principal question whicthe Division Bench of this Court was called upon to
decide was whether the President was justified in rescinding the earlier notifications creating
two posts of ECs and the subsequent appointments of the petitioner and his colleague as ECs.
The Court fomd as a fact that there was no imminent need to create two posts of ECs and fill
them up by appointing the petitioner and his colleague. The additional work likely to be
generated on account of the lowering of the voting age from 21 years to 18 yearsas@uld
been handled by increasing the staff rather than appoint two ECs. So the Court look the view
that from the inception the Government had committed an error in creating two posts of ECs
and filling them up. We do not at the present desire to commethieaquestion whether this
aspect of the matter was justiciable. It was further found as a fact that the petitioner's and his
colleague's attitude was not-operative and had it not been for the sagacity and restraint
shown by the CEC, the work of the Canssion would have come to a standstill and the
Commission would have been rendered inactive. It is for this reason that the court observed
that no one need shed tears on the posts being abolished (vide paragraphs 20, 23, 24 and 25 of
the judgment.). The @urt, therefore, upheld the Presidential notifications rescinding the
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creation of the two posts of ECs and the appointments of the petitioner and his colleague
thereon. Notwithstanding this bitter experience, the Division Bench made the observations in
pamagraph 26 extracted hereinbefore, with which we are in respectful agreement. We cannot
overlook the fact that when the Constitutimakers provided for a multhember Election
Commission they were not oblivious of the fact that there may not be agreenahpoints,

but they must have expected such high ranking functionaries to resolve their differences in a
dignified manner. It is the constitutional duty of all those who are required to carry out certain
constitutional functions to ensure the smoothcfioming of the machinery without the clash

of egos. This should have put an end to the matter, but the Division Bench proceeded to make
certain observations touching on the status of the @&&-vis the ECs, the procedure to be
followed by a multimembe body in decision making in the absence of rules in that behalf
etc., on which considerable reliance was placed by counsel for the petitioners.

15. We have already highlighted the salient features regarding the composition of the
Election Commission. Wkave pointed out the provisions regarding the tenure, conditions of
service, salary, allowances, removability, etc., of the CEC, the ECs and the RCs. The CEC
and the ECs alone constitute the Election Commission whereas the RCs are appointed merely
to assis the Commission. The appointment of the RCs can be made after consulting the
Election Commission since they are supposed to assist that body in the performance of the
functions assigned to it by clause (1) of Article 324. If that be so there can be btattiu
they would rank next to the CEC and the ECs. That brings us to the question regarding the
status of the CEGris-a-vis the ECs. It was contended by the learned counsel for the
petitioners that the CEC enjoyed a status superior to the ECs for timei®bgason that (i)
the CEC has been granted conditions of service on par with a Judge of the Supreme Court
which was not the case with the conditions of service of ECs before the Ordinance, (ii) the
CEC has been given the same protection against rerfiowakervice as available to a Judge
of the Supreme Court whereas the ECs can be removed on the CEC's recommendation, (iii)
the CEC's conditions of service cannot be altered or varied to his disadvantage after his
appointment, (iv) the CEC has been corddrthe privilege to act as Chairman of the rulti
member Commission and (v) the CEC alone is the permanent incumbent whereas the ECs
could be removed, as happened in the cadehaihoa. Strong reliance was placed on the
observations in paragraphs 10 andafIDhanoa case in support of the argument that the
CEC enjoys a higher statugs-a-vis the ECs while functioning as the Chairman of the
Election Commission. The observations relied upon read thus:

10. However, in the matter of the conditions of serviug tenure of office of the

Election Commissioners, a distinction is made between the Chief Election

Commissioner on the one hand and Election Commissioners and Regional

Commissioners on the other. Whereas the conditions of service and tenure of office of

all are to be such as the President may, by rule determine, a protection is given to the

Chief Election Commissioner in that his conditions of service shall not be varied to

his disadvantage after his appointment, and he shall not be removed from his office

except in like manner and on the like grounds as a Judge of the Supreme Court. These

protections are not available either to the Election Commissioners or to the Regional

Commissioners. Their conditions of service can be varied even to their disadvantage

after their appointment and they can be removed on the recommendation of the Chief
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Election Commissioner, although not otherwise. It would thus appear that in these

two respects not only the Election Commissioners are not on par with the Chief

Election Conmissioner, but they are placed on par with the Regional Commissioners

although the former constitute the Commission and the latter do not and are only

appointed to assist the Commission.

11. It is necessary to bear these features in mind because, althausg (2) of

the article states that the Commission will consist of both the Chief Election

Commissioner and the Election Commissioners if and when appointed, it does not

appear that the framers of the Constitution desired to give the same status to the

Election Commissioners as that of the Chief Election Commissioner. The Chief

Election Commissioner does not, therefore, appear toibis inter partesi.e., first

among the equals, but is intended to be placed in a distinctly higher position. The

condiions that the President may increase or decrease the number of Election

Commissioners according to the needs of the time, that their service conditions may

be varied to their disadvantage and that they may be removed on the recommendation

of the Chief Eleton Commissioner militate against their being of the same status as

that of the Chief Election Commissioner.

16. While it is true that under the scheme of Article 324 the conditions of service and
tenure of office of all the functionaries of the Elect@ommission have to be determined by
the President unless determined by law made by Parliament, it is only in the case of the CEC
that the first proviso to clause (5) lays down that they cannot be varied to the disadvantage of
the CEC after his appointmer8uch a protection is not extended to the ECs. But it must be
remembered that by virtue of the Ordinance the CEC and the ECs placed on par in the matter
of salary, etc. Does the absence of such provision for ECs make the CEC superior to he ECs?
The secondyround relates to removability. In the case of the CEC he can be removed from
office in like manner and on the like ground as a judge of the Supreme Court whereas the ECs
can be removed on the recommendation of the CEC. That, however, is not an indicia fo
conferring a higher status on the CEC. To so hold is to overlook the scheme of Article 324 of
the Constitution. It must be remembered that the CEC is intended to be a permanent
incumbent and, therefore, in order to preserve and safeguard his indepehéehad to be
treated differently. That is because there cannot be an Election Commission without a CEC.
That is not the case with other ECs. They are not intended to be permanent incumbents.
Clause (2) of Article 324 itself suggests that the number af&@ vary from time to time. In
the very nature of things, therefore, they could not be conferred the type of irremovability that
is bestowed on the CEC. If that were to be done, the entire scheme of Article 324 would have
to undergo a change. In the sefeeof things, therefore, the power to remove in certain cases
had to be retained. Having insulated the CEC from external political or executive pressures,
confidence was reposed in this independent functionary to safeguard the independence of his
ECs and een RCs by enjoining that they cannot be removed except on the recommendation
of the CEC. This is evident from the following statement found in the speech of Shri K.M.
Munshi in the Constituent Assembly when he supported the amended draft submitted by Dr.
Ambedkar:

We cannot have an Election Commission sitting all the time during those five
years doing nothing. The Chief Election Commissioner will continue to be a-whole
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time officer performing the duties of his office and looking after the work from day to
day but when major elections take place in the country, either Provincial or Central,
the Commission must be enlarged to cope with the work. More members therefore
have to be added to the Commission. They are no doubt to be appointed by the
President. Thefore, to that extent their independence is ensured. So there is no
reason to believe that these temporary Election Commissioners will not have the
necessary measure of independence.
Since the other ECs were not intended to be permanent appointeesutiegatde granted
the irremovability protection of the CEC, a permanent incumbent, and, therefore, they were
placed under the protective umbrella of an independent CEC. This aspect of the matter
escaped the attention of the learned Judges who decided Bhéns c as e . We are al
view that the comparison with the functioning of the executive under Articles 74 and 163 of
the Constitution in paragraph 17 of the judgment, with respect, cannot be said to be apposite.
17. Under clause (3) of Article 324 the case of a multhember Election Commission,
the CEC 'shall act' as the Chairman of the Commission. As we have pointed out earlier,
Article 324 envisages a permanent body to be headed by a permanent incumbent, namely, the
CEC. The fact that the CEC @&permanent incumbent cannot confer on him a higher status
than the ECs for the simple reason that the latter are not intended to be permanent appointees.
Since the Election Commission would have a staff of its own dealing with matters concerning
the supéntendence, direction and control of the preparation of electoral rolls, etc., that staff
would have to function under the direction and guidance of the CEC and hence it was in the
fitness of things for the Constitutiemakers to provide that where theeBion Commission is
a multtmember body, the CEC shall act as its Chairman. That would also ensure continuity
and smooth functioning of the Commission.

18. That brings us to the question: what role has the CEC to play as the Chairman of a
multi-member Etction Commission? Article 324 does not throw any light on this point. The
debates of the Constituent Assembly also do not help. Although there had been-a multi
member Commission in the past, ho convention or procedural arrangement had been worked
out then It is this situation which compelled the Division Bench of this Couthanoacase
to inter alia observe that in the absence of rules to the contrary, the members of -a multi
member body are not and need not always be on par with each other in threofnidutbdr
rights, authority and powers. Proceeding further in paragraph 18 it was said: (SCC p. 580)

18. It is further an acknowledged rule of transacting business in amartber
body that when there is no express provision to the contrary, the $sisiag to be
carried on unanimously. The rule to the contrary, such as the decision by majority,
has to be laid down specifically by spelling out the kind of majevityether simple,
special, of all the members or of the members present and voting atcabe such
as that of the Election Commission which is not merely an advisory body but an
executive one, it is difficult to carry on its affairs by insisting on unanimous decisions
in all matters. Hence, a realistic approach demands that either thelymoder
transacting business is spelt out by a statute or a rule either prior to or simultaneously
with the appointment of the Election Commissioners or that no appointment of
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Election Commissioners is made in the absence of such procedure. In the present
case, admittedly, no such procedure has been laid down.

We must hasten to add that the accuracy of the statement that in-enemalber body the rule

of unanimity would prevail in the absence of express provision to the contrary was doubted
by counsel fothe responderSCs. At the same time, counsel for the Union of India and the
contesting ECs contended that the Ordinance was promulgated by the President strictly in
conformity with the view expressed Dhanoacase.

19. From the discussion upto thisipt what emerges is that by clause (1) of Article 324,
the Constitutiormakers entrusted the task of conducting all elections in the country to a
Commission referred to as the Election Commission and not to an individual. It may be that if
it is a singlemember body the decisions may have to be taken by the CEC but still they will
be the decisions of the Election Commission. They will go down as respondents of the
Election Commission and not the individual. It would be wrong to project the individual and
eclipse the Election Commission. Nobody can be above the institution which he is supposed
to serve. He is merely the creature of the institution; he can exist only if the institution exists.
To project the individual as mightier than the institution, wobkl a grave mistake.
Therefore, even if the Election Commission is a simgémber body, the CEC is merely a
functionary of that body; to put it differently, the alter ego of the Commission and no more.
And if it is a multtmember body, the CEC is obliged &ct as its Chairman. 'Chairman'
according to th&€oncise Oxford Dictionaryneans a person chosen to preside over meetings,
e.g., one who presides over the meetings of the Board of DirectoB.l Ira c law s
Dictionary, 6th Edition, page 230, the same eqsion is defined as a nhame given to a
Presiding Officer of an assembly, public meeting, convention, deliberative or legislative body,
board of directors, committee, etc. Similar meanings have been attributed to that expression in
Ballentine's Law Dictionay, 3rd Edition, pages 18290, We b s t BawdTaventieth
Century Dictionary, Unabridged, 2nd Edition, page 299, ahd y eJudiial Dictionary,
11th Edition, page 238. The function of the Chairman would, therefore, be to preside over
meetings, preserve ad conduct the business of the day, ensure that precise decisions are
taken and correctly recorded and do all that is necessary for smooth transaction of business.
The nature and duties of this office may vary depending on the nature of business to be
transacted but by and large these would be the functions of a Chairman. He must so conduct
himself at the meetings chaired by him that he is able to win the confidence of his colleagues
in the Commission and carry them with him. This, a Chairman may findutiffo achieve if
he thinks that others who are members of the Commission are his subordinates. The functions
of the Election Commission are essentially administrative but there are certain adjudicative
and legislative functions as well. The Election @aission has to lay down certain policies,
decide on certain administrative matters of importance as distinguished from routine matters
of administration and also adjudicate certain disputes, e.g., disputes relating to allotment of
symbols. Therefore, besd administrative functions it may be called upon to perform guasi
judicial duties and undertake subordinate legislation making functions as welM.Se6&ill
v. Chief Elecction Commissionef(1978) 2 SCR 272]. We need say ho more on this aspect
of the natter.
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20. There can be no doubt that the Election Commission discharges a public function. As
pointed out earlier, the scheme of Article 324 clearly envisages a-mmeitber body
comprising the CEC and the ECs. The RCs may be appointed to assist thessiomnif
that be so the ECs cannot be put on par with the RCs. As already pointed out, ECs form part
of the Election Commission unlike the RCs. Their role is, therefore, higher than that of RCs.
If they form part of the Commission, it stands to reasonold that they must have a say in
decisionmaking. If the CEC is considered to be a superior in the sense that his word is final,
he would render the ECs ndunctional or ornamental. Such an intention is difficult to cull
out from Article 324, nor can wattribute it to the Constitutiemakers. We must reject the
argument that the ECs' function is only to tender advice to the CEC.

21. We have pointed out the distinguishing features from Article 324 between the position
of the CEC and the ECs. It is esally on account of their tenure in the Election
Commission that certain differences exist. We have explained why in the case of ECs the
removability clause had to be different. The variation in the salary, etc., cannot be a
determinative factor otherwigbat would oscillate having regard to the fact that the executive
or the legislature has to fix the conditions of service under clause (5) of Article 324. The only
distinguishing feature that survives for consideration is that in the case of the CEC his
conditions of service cannot be varied to his disadvantage after his appointment whereas there
is no such safeguard in the case of ECs. That is presumably because the posts are temporary
in character. But even if it is not so, that feature alone cannou$etthe conclusion that the
final word in all matters lies with the CEC. Such a view would render the position of the ECs
to that of mere advisers which does not emerge from the scheme of Article 324.

22. As pointed out earlier, neither Article 324 oty other provision in the Constitution
expressly states how a mutiember Election Commission will transact its business nor has
any convention developed in this behalf. That is whiplranoa case this Court thought the
gap could be filled by an appragie statutory provision. Taking a clue from the observations
in that connection in the said decision, the President promulgated the Ordinance whereby a
new chapter comprising sections 9 and 10 was added to the Act indicating how the Election
Commission wl transact its business. Section 9 merely states that the business of the
Commission shall be transacted in accordance with the provisions of the Act. Section 10 has
three suksections. Sulsection (1) says that the Election Commission may, by unanimous
decision, regulate the procedure for transaction of its business and for allocation of its
business among the CEC and the ECs. It will thus be seen that the legislature has left it to the
Election Commission to finalize both the matters by a unanimousiatectubsection (2)
says that all other business, save as provided irsetiiion (1), shall also be transacted
unanimously, as far as is possible. It is only when the CEC and the ECs cannot reach a
unanimous decision in regard to its business that ttiside has to be by majority. It must be
realised that the Constitutiomakers preferred to remain silent as to the manner in which the
Election Commission will transact its business, presumably because they thought it
unnecessary and perhaps even impropéerovide for the same having regard to the level of
personnel it had in mind to man the Commission. They must have depended on the sagacity
and wisdom of the CEC and his colleagues. The bitter experience of the past, to which a
reference is made iDhanoa case, made legislative interference necessary once it was also
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realised that a mulinember body was necessary. It has yet manifested the hope-in sub
sections (1) and (2) that the Commission will be able to take decisions with one voice. But
just in cae that hope is belied the rule of majority must come into play. That is the purport of
section 10 of the Act. The submission that the said two sections are inconsistent with the
scheme of Article 324 inasmuch as they virtually destroy the two safegunardsly (i) the
irremovability of the CEC and (ii) prohibition against variation in service conditions to his
disadvantage after his appointment, does not cut ice. In the first place, the submission
proceeds on the basis that the other two ECs will joinddiao render the CEC nen
functional, a premise which is not warranted. It betrays the CEC's lack of confidence in
himself to carry his colleagues with him. In every muttember commission it is the quality

of leadership of the person heading the bodytietters. Secondly, the argument necessarily
implies that the CEC alone should have the power to take decisions which, as pointed out
earlier, cannot be accepted because that rende
is no valid nexus betwedhe two safeguards and Section 9 and 10; in fact the submission is a
repetition of the argument that a muttiember commission cannot function, that it would be
wholly unworkable and that the Constitutiorakers had erred in providing for it. Tersely put,

the argument boils down to this: erase the idea of a-malthber Election Commission from

your minds or else give exclusive decision making power to the CEC. We are afraid such an
attitude is not conducive to democratic principles. Foot Note 6 at pagef@3a | sbur y o s
Laws of England 4th Edition (Ressue), Vol. 7(1) posits:

The principle has long been established that the will of a Corporation or body can
only be expressed by the whole or a majority of its principles, and the act of a
majority is regagled as the act of the whole. (See Shakelton ohdleand Practice
of Meetings eighth edition, Compilation of AG, page 116).

The same principle was reiterated@nindley v. Barker[126 ER 875 at 879 & 882]. We do
not consider it necessary to go throwglnious decisions on this point.

23. The argument that the impugned provisions constitute a fraud on the Constitution
inasmuch as they are designed and calculated to defeat the very purpose of having an Election
Commission is begging the question. White a democracy every right thinking citizen
should be concerned about the purity of the election predbss Court is no less concerned
about the same as would be evident from a series of decisibms difficult to share the
inherent suggestion thte ECs would not be as concerned about it. And to say that the CEC
would have to suffer the humiliation of being overridden by two civil servants is to ignore the
fact that the present CEC was himself a civil servant before his appointment as CEC.

24. The Election Commission is not the only body which is a améimber body. The
Constitution also provides for other public institutions to be nmmémber bodies. For
example, the Public Service Commission, Article 315 provides for the setting up of @ Publi
Service Commission for the Union and every State and Article 316 contemplates-a multi
member body with a Chairman. Article 338 provides for a mmé&mber National
Commission for SC/ST comprising a Chairman, YiCaairman and other members. So also
there are provisions for the setting up of certain other rmétmber Commissions or
Parliamentary Committees under the Constitution. These also function by the rule of majority
and so we find it difficult to accept the broad contention that a /imdthber Commission is
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unworkable. It all depends on the attitude of the Chairman and its members. If they work in
co-operation, appreciate and respect each other's point of view, there would be no difficulty,
but if they decide from the outset to pull in oppositections, they would by their conduct
make the Commission unworkable and thus fail the system.

25. That takes us to the questionnadlafides It is in two parts. The first part relates to
events which preceded the Ordinance and the second part 10rpiv&tnce and notification
events. On the first part the CEC contends that since, after his appointment, he had taken
various steps with a view to ensuring free and fair elections and was constrained to postpone
certain elections which were to decide the t#teertain leaders belonging to the ruling party
at the Centre, i.e., the Indian National Congress (I), he had caused considerable discomfiture
to them. His insistence on strict observance of the Model Code of Conduct had also disturbed
the calculationsfahe ruling party. According to him, he had postponed the elections in Kalka
Assembly constituency, Haryana, because the Chief Minister of Haryana, belonging to the
ruling party at the Centre, had flouted the guidelines. So also he had postponed itheselect
in the State of Tripura which ultimately led to the dismissal of the Government headed by the
Chief Minister belonging to the ruling party at the Centre. The postponement of the bye
elections involving Shri Sharad Pawar and Shri Pranab Mukherjeedst the calculations
of the said party. He had also postponed the election in Anipet Assembly constituency, Tamil
Nadu, as the Chief Minister of the State had flouted the Model Code of Conduct by
announcing certain projects on the eve of the electiohs. Santosh Mohan Deb, Union
Minister, belonging to the ruling party, was also upset because the CEC took disciplinary
action against officials who were found present at his election meetings. The ruling party was
also unhappy with his decision to annoumgemeral elections for the State Assemblies for
Madhya Pradesh, Uttar Pradesh, Rajasthan, Himachal Pradesh and the National Capital
Territory of Delhi as the party was not ready for the same.According to the CEC he had also
spurned the request made througk Lieutenant Governor of Delhi by the said party for
postponement of the Delhi elections. According to him, emissaries were sent by the said party
at the Centre to him but he did not oblige and he even took serious exception regarding the
conduct of theGovernor of Uttar Pradesh, Shri Moti Lal Vohra, for violating the Model Code
of Conduct. Since the ruling party at the Centre failed in all its attempts to prevail upon him,
it decided to convert the Election Commission into a rmémber body and, aftbaving the
Ordinance issued by the President, the impugned notifications appointing the two ECs were
issued. The extraordinary haste with which all this was done while the CEC was at Pune and
the urgency with which one of the appointees Shri M.S. Gill wedied to Delhi by a special
aircraft betrayed the keenness on the part of the ruling party to install the two newly appointed
ECs. The CEC describes in detail the pmgbointment events which took place at the
meeting of 11th October, 1993 in paragrafd®s (c) to (f) and (g) of the writ petition.
According to him, by the issuance of the Ordinance and the notifications the ruling party is
trying to achieve indirectly that which it could not achieve directly. These, in brief, are the
broad counts on the fia whereof he contends that the ruling party at the Centre was keen to
dislodge him.

26. On behalf of the Union of India it is contended that the allegation that the power to
issue an Ordinance was misused for collateral purpose, namely, to impingee on th
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independence of the Election Commission, is wholly misconceived since it is a known fact
that the demand for a multiember Commission had been raised from time to time by
different political parties. The Joint Committee of both Houses of Parliamerstulbadtted a

report in 1972 recommending a muttember body and the Tarkunde Committee appointed

on behalf of the Citizens for Democracy also favoured a fmdtnber Election Commission

in its report submitted in August 1974. Similarly, the Committee cectBtal Reforms
appointed by the Janata Dal Government, in its report in May, 1990, favoured a three member
Election Commission. Various Members of Parliament belonging to different political shades
had also raised a similar demand from time to time. TéheoBates General of various States

in their meeting held on 26th September, 1993 at New Delhi had made a similar demand. It
was, therefore, not correct to contend that the decision to constitute anmanoiber Election
Commission was abruptly taken withrealafideintention, to curb the activities of the present
CEC. The allegation that the decision was taken because the ruling party at the Centre was
irked by the attitude of the CEC in postponing elections on one ground or the other is denied.
The issue rgarding the constitution of a muliember Election Commission was a live issue

and the same was discussed at various fora and even the Supreme Obartdacase had
indicated that vast discretionary powers, with virtually no checks and balances, sbioéd

left in the hands of a single individual and it was desirable that more than one person should
be associated with the exercise of such discretionary powers. It was, therefore, in public
interest that the Ordinance in question was issued and twavEf@sappointed to associate

with the CEC. The deponent contends that this was a bona fide exercise and it was
unfortunate that a high ranking official like the CEC had alleged that one of the ECs had been
appointed because he was a close friend of thmePMinister, an allegation which was
unfounded. It is therefore denied that the Ordinance and the subsequent notifications
appointing the two ECs were intended to sideline the CEC and erode his authority. The
Governmenbonafidefollowed the earlier repastand the observations madebhanoacase

to which a reference has already been made. It is, therefore, contended that Sections 9 and 10
do not suffer from any vice as alleged by the CEC. The two ECs have also filed their counter
affidavits denying thesallegations. Shri G.V.G. Krishnamurthy, Respondent 3 in the CEC's
petition, has pointed out that the CEC had made unprecedented demands, for example, (i) to
be equated with Supreme Court Judges, and had pressurised the Government that he be
ranked along wih Supreme Court Judges in the Warrant of Precedence, (ii) the powers of
contempt of court be conferred upon the Election Commission, (iii) the CEC had refused to
participate in meetings as-eXficio member of the Delimitation Commission headed by Mr.
Jugice A.M. Mir, Judge of the High Court of J & K, on the ground that his position was
higher, he having been equated with judges of the Supreme Court, (iv) the CEC be exempted
from personal appearance in Court, (v) the Election Commission be exemptedh&om t
purview of the UPSC, so far as its staff was concerned, etc.

27. The learned Attorney General pointed out thatmatafidescan be attributed to the
exercise of legislative power by the President of India under Article 123 of the Constitution.
He further pointed out that having regard to the express language of Article 324(2) of the
Constitution, it was perfectly proper to expand the Election Commission by making
appropriate changes in the extant law. The question whether it is necessary to appoint othe
ECs besides the CEC is for the Government to decide and that is not a justiciable matter. The
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demand for a mukimember Commission was being voiced for the last several years and
merely because it was decided to make an amendment in the statute tmrdglnance, it

is not permissible to infer that the decision was actuated by malice. It was lastly contended
that Article 324 nowhere stipulates that before ECs are appointed, the CEC will be consulted.
In the absence of an express provision in that behatannot be said that the failure to
consult the CEC before the appointments of the two ECs vitiates the appointment.

28. One of the interveners, the petitioner of SLP N0.16940 of 1993, has filed written
submissions through his counsel wherein, whilpporting the action to constitute the multi
member Commission, he has criticised the style of functioning of the CEC and has contended
that his actions have, far from advancing the cause of free and fair elections, resulted in
hardships to the people agll as the system. It has been pointed out that several rash
decisions were taken by the CEC on theabiince that they would pass muster but when
challenged in court he failed to support them and agreed to withdraw his orders. It is,
therefore, contendkthat the style of functioning of the present CEC itself is sufficient reason
to constitute a mukmember Commission so that the check and balance mechanism that the
Constitution provides for different institutions may ensure proper deeisaking.

29. There is no doubt that when the Constitution was framed the Constitoéikers
considered it necessary to have a permanent body headed by the CEC. Perhaps the volume of
work and the complexity thereof could be managed by a singénber body. At the sam
time it was realised that with the passage of time it may become necessary to have a multi
member body. That is why express provision was made in that behalf in clause (2) of Article
324. It seems that for about two decades the need for ammitber bdy was not felt. But
the issue was raised and considered by the Joint Committee which submitted a report in 1972.
Since no action was taken on that report, the Citizens for Democracy; gawamnmental
organisation, appointed a committee headed byT&kunde, a former Judge of the Bombay
High Court, which submitted its report in August 1974. Both these bodies favoured a multi
member Commission but no action was taken and, after a lull, when the Janata Dal came to
power, a committee was appointed whatibmitted a report in May 1990. That committee
also favoured a muHinember body. Prior to that, in 1989 a mutiember Commission was
constituted but we know its fate. But the issue was not given up and demands continued to
pour in from Members of Parliaent of different hues. These have been mentioned in the
counteraffidavit of the Union of India. It cannot, therefore, be said that this idea was
suddenly pulled out of a bag. Assuming the present CEC had taken certain decisions not
palatable to the rulgp party at the Centre as alleged by him, it is not permissible to jump to
the conclusion that that was cause for the Ordinance and the appointments of the ECs. If such
a nexus is to weigh, the CEC would continue to act against the ruling party to keegvihe
for a multtmember Commission at bay. We find it difficult to hold that the decision to
constitute a multimember Commission was actuated by malice. Therefore, even though it is
not permissible to plead malice, we have examined the contention and sexit in it. It is
wrong to think that the two ECs were pliable persons who were being appointed with the sole
object of eroding the independence of the CEC.

31. That takes us to the question of legislative competence. The contention is that since
Article 324 is silent, Parliament expected the Commission itself to evolve its own procedure
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for transacting its business and since the CEC was the repository of all power to be exercised
by the Commission falling within the scope of its activity, it did se¢ the need to engraft

any procedure for transacting its business. If the Election Commission at any time saw the
need for it, it would itself evolve its procedure but Parliament cannot do so and hence
Sections 9 and 10 are unconstitutional. Except thisliion specifically permitted by clauses

(2) and (5) of Article 324 and Articles 327 and 328, Part XV of the Constitution does not
conceive of a law by Parliament on any other matter and hence the impugned legislation is
unconstitutional.

32. Now it mwst be noticed at the outset that both clauses (2) and (5) of Article 324
contemplate a statute for the appointment of ECs and for their conditions of service. The
impugned law provides for both these matters and provisions to that effect cannot be
challenged as unconstitutional since they are expressly permitted by the said clauses (2) and
(5). Once the provision for the constitution of a moiémber Commission is unassailable,
provisions incidental thereto cannot be challenged. It was urged that tHatiegisquarely
fell within Entry 72 of List | of the Seventh Schedule. That entry refers to "Elections to
Parliament, to Legislatures of States and to the Offices of President anBregident; the
Election Commission”. If, as argued, the scope of #mnfy is relatable and confined to
clauses (2) and (5) of Article 324 and Articles 327 and 328 only, it would be mere tautology.
If the contention that the CEC alone has decisive power is not accepted, and we have not
accepted it, and even if it is assuntiedt the normal rule is of unanimity, sabctions (1) and
(2) of Section 10 provide for unanimity. It is only if there is no unanimity that the rule of
majority comes into play under sglaction (3). Therefore, even if we were to assume that the
Commisson alone was competent to lay down how it would transact its business, it would be
required to follow the same pattern as is set out in Section 10. We, therefore, see no merit in
this contention also.

33. We would here like to make it clear that we shadtibe understood to approve of
the rating ofDhanoacase in its entirety. We have expressly approved it where required.

36. In the result, we uphold the impugned Ordinance (now Act 4 of 1994) in its entirety.
We also uphold the two impugned notificatiodated 1st October, 1993. Hence, the writ
petitions fail and are dismissed. The interim order dated 15th November, 1993 will stand
vacated. If, as is reported, the incumbent CEC has proceeded on leave, leaving the office in
charge of Shri Bagga, Shri Baaygvill forthwith hand over charge to Shri Gill till the CEC
resumes duty. The IAs will stand disposed of. In the facts and circumstances of the case, we
direct parties to bear their own costs. If the CEC has incurred the costs of his petition from the
funds of the Election Commission, the other two ECs will be entitled to the same from the
same source.

* k k k%



Indian National Congress (Iyv. Institute of Social Welfare
AIR 2002 SC 2158

V.N. KHARE, J. - The foremost question that arises in this grofipppeals is whether the
Election Commission of India under Section 29A of the Representation of the People Act,
1951 (the 'Act’) has power to -degister or cancel the registration of a political party on the
ground that it has called for hartal by for@gtimidation or coercion and thereby violated the
provisions of the Constitution of India.

2. The aforesaid question has arisen out of the directions issued by the High Court of
Kerala on the writ petitions filed for enforcement of the decision in #se ofCommunist
Party of India (Marxist)v. Bharat Kumar[AIR 1998 SC 184] wherein it was held that

There is a distinction between 'bundh' and 'hartal’. A call for a bundh involves
coercion of others into towing the lines of those who called for thetband that the
act was unconstitutional, since it violated the rights and liberty of other citizens
guaranteed under the Constitution

3. In the writ petitions filed before the High Court it was alleged that despite the law
having been declared by the $aqme Court that calling of a bundh is unconstitutional, the
political parties in the State of Kerala continued to call bundh under the name and cover of
hartal. It was prayed that direction be issued to the government of Kerala for taking
appropriate meases to give effect to the declaration of law by the Supreme Court in the case
of Communist Party of India The High Court from time to time issued orders and in
compliance thereof, the Chief Secretary as well as Director General of Police issued necessary
orders, but such directions proved ineffective and the political parties continued to give call
for bundh in the name of hartal. It was also alleged that some of the writ petitioners submitted
representations to the Election Commission of India for takéwpssary proceedings against
the registered political parties for-tegistration as they had contravened the provisions of the
Constitution, but no action has been taken by the Election Commission in that regard. In one
of the writ petitions one of thesliefs sought for with which we are concerned in this group of
appeals, was to issue a direction to the Election Commission of India to take action against
the registered political parties for violation of their undertaking that they will abide by the
Congitution. In a nutshell, the case of the writ petitioners before the High Court was that by
holding a hartal and enforcing it by force, threat and coercion, there is the performance of an
unconstitutional act and one of the clear and definite ways of iiegesuch unconstitutional
activity on the part of political parties registered under the Representation of the People Act is
to take steps for their ekegistration on the ground of violation of the Constitution of India.

4. In the said writ petitiongshe Communist Party of India (Marxist) filed counter affidavit
and stated therein that they did not give call for a bundh and, in fact, the call given by them
was for a hartal. It is also stated therein that at the call for hartal, it was optional fpr ever
citizen either to open or close their shops and in fact there was only an appeal to public to join
the hartal and further there was no element of compulsion in the appeal and, therefore, the
Communist Party of India (Marxist) did not violate either thevjsions of the Constitution or
decision rendered by the Supreme Court in the ca@®w@imunist Party of India (Marxist)
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v. Bharat Kumar. Indian National Congress (I) also filed a counter affidavit submitting that
the call for hartal given by them was reobundh. It was also stated therein that giving a call

for hartal was a part of freedom of speech and expression protected under Article 19(1)(a) of
the Constitution and it was merely a device to elicit the support of the people towards the
specific issusg highlighted by political parties, organisation and also to inform and educate the
public regarding specific problems affecting their day to day life. It was also stated that the
State can take preventive measures in case there is any violence or einterferf
constitutional or legal rights of the citizens.

5. The Election Commission of India also filed its return and stated therein that it does not
have power to deegister or cancel the registration of a political party under Section 29A of
the Act. I was also stated by the Election Commission that similar matter arose before it in a
petition filed by Shri Arjun Singh and others seekingrelgistration of the Bharatiya Janata
Party as a political party and also freezing of its reserved symbol 'lastdsthe Election
Commission of India by its order dated 19.2.92 rejected the petition after having found that it
does not have power under Section 29A of the Act edister a registered political party. It
was also brought to the notice of the High @ahat the decision of the Election Commission
of India was also tested by filing a special leave petition before the Supreme Court, but the
same was dismissed on 28.8.92. In that view of the matter, no direction can be issued by the
High Court to the Eletion Commission of India to take any proceeding forafgstration of
a registered political party for having violated the constitutional provisions.

6. The High Court was of the view that mere giving a call for a hartal or advocating of it
as understab in the strict sense cannot be held to be illegal in the context of the decision in
Communist Party of Indiav. Bharat Kumar. However, the moment a hartal seeks to impinge
the rights of others, it ceases to be a hartal in a real sense of the freedeallgridrns out a
violent demonstration affecting the rights of others and such an act has to be curtailed at the
instance of other citizens whose rights are affected by such an illegal act. The High Court, as
a matter of fact, found that what was calledaatal was not what was strictly meant by that
term, but a form of a bundh involving intimidation and coercion of those who do not want to
respond to the call or participate in it. The High Court after having found that the political
parties have contramed the constitutional provisions of guaranteed freedom to the citizens,
they are liable to be appropriately dealt with. In that context, the High Court was of the view
that although Section 29A of the Act expressly does not empower the Election Commission
of India to deregister a registered political party for having contravened the provisions of the
Constitution, but on application of Section 21 of the General Clauses Act, the Election
Commission of India has power on a complaint filed with it, to itgtigroceedings for de
registration against a political party for having violated the constitutional provisions and after
giving opportunity to such political parties, if it is found that they have committed breach of
the provisions of the Constitution, th#ection Commission of India has power teregister
or cancel the registration of such political parties. The High Court distinguished the summary
dismissal of the special leave petition no. 8738/1992 filed by Shri Arjun Singh against
Bharatiya Janatadety and another by the Apex Court on 28.8.92 on the ground that dismissal
of a special leave petition without any reason is not binding as it does not lay down law
within the meaning of Article 141 of the Constitution.
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7. In the aforesaid view of the next, the High Court while allowing the writ petitions
passed the following orders:

i. We declare that the enforcement of a hartal call by force, intimidation, physical
or mental and coercion would amount to an unconstitutional act and a party or has no
right to enforce it by resorting to force or intimidation.

ii. We direct the State, Chief Secretary to the State, Director General of Police and
all the administrative authorities and police officers in the State to implement strictly
the directives issuelly the directions given by the Director General of Police dated
4.2.1999 and set out fully in the earlier part of this judgment.

iii. We issue a writ of mandamus to the Election Commission to entertain
complaints, if made, of violation of Section 29A(5) the Representation of the
People Act, 1951 by any of the registered political parties or associations, and after a
fair hearing, to take a decision thereon for-reigistration or cancellation of
registration of that party or organisation, if it is wateghby the circumstances of the
case.

iv. We issue a writ of mandamus directing the Election Commission to consider
and dispose of in accordance with law, the Representation Ext. P9 in 0.p. 20641 of
1998, after giving all the affected parties an oppotyunii being heard.

v. We direct the State of Kerala, the Chief Secretary to the Government, the
Director General of Police and all other officers of the State to take all necessary
steps at all necessary times, to give effect to this judgment.

vi. We direct the State, District Collectors, all other officers of the State and
Corporations owned or controlled by the State to take immediate and prompt action,
for recovery of damages in cases where pursuant to a call for hartal, public property
or property beadnging to the corporation is damaged or destroyed, from the
perpetrators of the acts leading to destruction/damage and those who have issued the
call for hartal.

8. It is against the aforesaid decision of the High Court that these appeals have been filed
by way of separate special leave petitions.

9. We have heard Shri Ashwani Kumar, learned senior counsel appearing for the Indian
National Congress (I), Shri Soli J. Sorabjee, learned Attorney General appearing for the
Union of India, Shri S. Muralidhar, &ned counsel, appearing for Election Commission of
India, Shri Rajeev Dhavan, learned senior counsel and Shri B.K. Pal, learned counsel
appearing for the Communist Party of India (Marxist) and Communist Party of India,
respectively, and Shri L.Nageswarad learned senior counsel appearing for the writ
petitionersrespondents.

10. Shri Soli Sorabjee, learned Attorney General and other learned counsel for the
appellants appearing in other connected civil appeals stated that these appeals are pressed
only against direction Nos. (iii) and (iv) given by the High Court to the Election Commission
of India.

11. Learned counsel appearing for the appellants; alia, argued- that there being no
express provision in the Act to cancel the registration of gsigadlparty under Section 29A of
the Act, and as such no proceedings can be taken by the Election Commission of India against
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a political party for having violated the provisions of the Constitution; that the Election
Commission of India while exercising power to register a political party under Section
29A of the Act acts quagudicially and once a political party is registered, no power of
review having been conferred on the Election Commission of India, the Election Commission
has no power to deegster a political party for having violated the provisions of the
Constitution or committed breach of undertaking given to the Election Commission at the
time of its registration; and that the view taken by the High Court that since the Election
Commissiorhas power to register a political party under Section 29A of the Act, it is equally
empowered to revoke or rescind the order of registration on application of Section 21 of the
General Clauses Act is erroneous.

13. Before we advert to the arguments by learned counsel for the parties it is
necessary to refer to relevant provisions of the Act and rules framed thereunder and the
provisions of the Election Symbols (Reservation and Allotment) Order, 1968 (hereinafter
referred to as the 'Symbols Orddramed by the Election Commission in exercise of its
power under Article 324 of the Constitution to find out whether the Election Commission has
power to deregister a registered political party.

14. By the Representation of the People (Amendment) A@&8,18ection 29A was
inserted in the Act. The Statement of Objects and Reasons appended to the Bill which was
introduced in the Parliament and subsequently was converted into an Act, runs as under:

At present, there is no statutory definition of politipaltty in Election Law. The
recognition of a political party and the allotment of symbols for each party are
presently regulated under the Election Symbols (Reservation and Allotment) Order,
1968. It is felt that Election Law should define political parg éay down procedure
for its registration. It is also felt that the political parties should be required to include
a specific provision in the memorandum or rules and regulations governing their
functioning that they would be fully committed to and ablae the principles
enshrined in the preamble to the Constitution.

15. Before Section 29A of the Act came into force, the political parties were registered
under the Election (Reservation and Allotment) Symbols Order 1968 (hereinafter referred to
as the '$mbols Order) read with Rules 5 and 10 of the Conduct of Election Rules. Paragraph
3 of the Symbols Order as it existed prior to the coming into force of Section 29A of the Act,
runs as under:

3. Registration with the Commission of associations and bodéss political
parties for the purposes of this Order(1) Any association or body of individual
citizens of India calling itself a political party and intending to avail itself of the
provisions of this Order shall make an application to the Commissioritfo
registration as a political party for the purposes of this Order.

(2) Such application shall be made

(a) if the association or body is in existence at the commencement of this
Order, within sixty days next following such commencement;

(b) if the asociation or body is formed after the commencement of this
Order, within sixty days next following the date of its formation;
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Provided that no such application for registration shall be necessary on
the part of any political party which immediately beftihe commencement
of this Order is either a mulitate party or a recognised party other than a
multi-state party and every such party shall be deemed to be registered with
the Commission as a political party for the purposes of this Order.

(3) Every apfpication under suiparagraph (1) shall be signed by the chief
executive officer of the association or body (whether such chief executive officer is
known as Secretary or by any other designation) and either presented to a Secretary to
the Commission or séto such Secretary by registered post.

(4) Every such application shall contain the following particulars, namely :

(a) the name of the association or body;

(b) the State in which its head office is situated,;

(c) the address to which letters and ottmnmunications meant for it should
be sent;

(d) the names of its president, secretary and all other diéaeers;

(e) the numerical strength of its members, and if there are categories of its
members, the numerical strength in each category;

(f) whether it has any local units; if so, at what levels (such as district level,
thana or block level), village level, and the like);

(g) the political principles on which it is based;

(h) the policies, aims and objects it pursues or seeks to pursue;

(i) its programs, functions and activities for the purpose of carrying out its
political principles, policies, aims and objects;

() its relationship with the electors and popular support it enjoys, and
tangible proof, if any, of such relationship and support;

(k) whether it is represented by any member or members in the House of the
People or any State Legislative Assembly, if so, the number of such member
or members;

() any other particulars which the association or body may like to mention.

(5) The Commissio may call for such other particulars as it may deem fit from
the association or body.

(6) After considering all the particulars as aforesaid in its possession and any
other necessary and relevant factors and after giving the representatives of the
assodition or body reasonable opportunity of being heard, the Commission shall
decide either to register the association or body as a political party for the purposes of
this Order, or not so to register it; and the Commission shall communicate its decision
to the association or body.

(7) The decision of the Commission shall be final;

(8) After an association or body has been registered as a political party as
aforesaid, any change in its name, head office, cHearers, address or political
principles, polcies, aims and objects and any change in any other material matters
shall be communicated to the Commission without delay.



124

Section 29A of the Act runs as under:

29A. Registration with the Election Commission of association and bodies as
political parties- (1)Any association or body of individual citizens of India calling
itself a political party and intending to avail itself of provisions of this Part shall make
an application to the Election Commission for its registration as a political party for
the purposes of this Act.

(2) Every such application shall be made:

(a) if the association or body is in existence at the commencement of the
Representation of the People (Amendment) Act, 1988, (1 of 1989), within
sixty days next following such commencement.

(b) if the association or body is formed after such commencement, within
thirty days next following the date of its formation.

(3) Every application under stdection (1) shall be signed by the chief executive
officer of the association or body (whetheclsichief executive officer is known as
Secretary or by any other designation) and presented to the Secretary to the
Commission or sent to such Secretary by registered post.

(4) Every such application shall contain the following particulars, namely:

(a) the name of the association or body;

(b) the State in which its head office is situated,;

(c) the address to which letters and other communications meant for it
should be sent;

(d) the names of its president, secretary, treasurer and otherhsfficers;

(e) the numerical strength of its members, and if there are categories of its
members, the numerical strength in each category;

(f)) whether it has any local units; if so, at what levels;

(g) whether it is represented by any member or members in Eithese of
Parliament or of any State Legislature; if so, the number of such member or
members.

(5) The application under stgection (1) shall be accompanied by a copy of the
memorandum or rules and regulations of the association or body, by whatever name
called, and such memorandum or rules and regulations shall contain a specific
provision that the association or body shall bear true faith and allegiance to the
Constitution of India as by law established, and to the principles of socialism,
secularism amh democracy, and would uphold the sovereignty, unity and integrity of
India.

(6) The Commission may call for such other particulars as it may deem fit from
the association or body.

(7) After considering all the particulars as aforesaid in its posseasidrany
other necessary and relevant factors and after giving the representatives of the
association or body reasonable opportunity of being heard, the Commission shall
decide either to register the association or body as a political party for the pwfposes
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this Part, or not so to register it; and the Commission shall communicate its decision
to the association or body

Provided that no association or body shall be registered as a political party under
this subsection unless the memorandum or rules ragalations of such association
or body conform to the provisions of sigection (5).

(8) The decision of the Commission shall be final.

(9) After an association or body has been registered as a political party as
aforesaid, any change in its name, hefiite, office-bearers, address or in any other
material matters shall be communicated to the Commission without delay.

16. A conjoint reading of Section 29A and paragraph 3 of the Symbols Order as it existed
prior to enforcement of Section 29A of the Asttows that there were only two significant
changes and other provisions remained the same. The first change is reflectedeatisnb
(5) of Section 29A of the Act which provides that the application for registration shall be
accompanied by a copy of merandum or rules and regulations of the political party seeking
registration under the Act and such memorandum or rules and regulations shall contain a
specific provision that such a political party shall bear true faith and allegiance to the
Constitutionof India, as by law established and to the principles of socialism, secularism and
democracy and would uphold the sovereignty, unity and integrity of India. The second change
is reflected in susection (4) of Section 29A of the Act which embodied ithig provisions
of different clauses of syparagraph (4) of paragraph 3 of the Symbols Order.

17. After Section 29A of the Act came into force, paragraph 3 of the Symbols Order stood
amended inasmuch as the definition of a political party in paragrapf#@ ¢t the Symbols
Order was also amended. Earlier, under paragraph 3 of the Symbols Order, a political party
was defined as a registered party. After Section 29A was inserted in the Act, the definition of
a political party in the Symbols Order was amehtiethe effect that the political party means
a party registered with the Election Commission under Section 29A of the Act. Consequently,
paragraph 3 of the Symbols Order was also amended to the extent it prescribed additional
information which a politiceparty was required to furnish to the Election Commission along
with an application for registration. Now such additional information the Election
Commission is authorised to call for under se@lotion (6) of Section 29A of the Act. A
perusal of uramendd paragraph 3 of the Symbols Order shows that it did not providefor de
registration of a political party registered under the Symbols Order. Nor any such provision
was made after the Symbols Order was amended after Section 29A was inserted in the Act.
Further, neither the provisions of Section 29A of the Act nor the rules framed thereunder,
provide for deregistration or cancellation of registration of a political party. We are,
therefore, of the view that neither under the Symbols Order nor under S&tiaf the Act,
the Election Commission has been conferred with any express powerdgister a political
party registered under Section 29A of the Act on the ground that it has either violated the
provisions of the Constitution or any provision of urdking given before the Election
Commission at the time of its registration.

18. The question then arises whether, in the absence of an express power in the Act, the
Election Commission is empowered to-régister a registered political party. Learned
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Attorney General, appearing for the Union of India urged that the Election Commission while
exercising its power under Section 29A of the Act, acts gudgiially and in absence of any
express power of review having been conferred on the Election Commisisé Election
Commission has no power to-gegister a political party. According to learned Attorney
General, excepting in three circumstances when the Election Commission could not be
deprived of the power to degister a party arie

(a) when the Eldion Commission finds that the party has secured registration by playing
fraud on the Commission,

(b) when a political party itself informs the Commission in pursuance of Section 29A(9)
that it has changed its constitution so as to abrogate the prothgi@in conforming to the
provisions of Section 29A(5) or does not believe in the provisions of the Constitution,
rejecting the very basis on which it secured registration as a registration political party and

(c) any like ground where no enquiry is calfed on the part of the Election Commission,
the Commission has no power tormdgister a political party.

Learned Attorney General further argued that in a situation where a complaint is made to the
Election Commission and it is required to make an inygthiat a particular registered political
party has committed breach of the undertaking given before the Election Commission or has
violated the provisions of the Constitution, the Election Commission has neither any power to
make any inquiry into such amplaint nor deegister such a political party.

19. Whereas, Shri L. Nageshwara Rao, learned counsel appearing for Respondent 1 urged
that the discharge of function by the Election Commission under Section 29A of the Act
cannot be termed as qudsilicial function, in the absence of ks-a proposition and
apposition between the two contending parties which the statutory authority is required to
decide. According to him, unless there is a lis or two contending parties before the Election
Commission, the unction assigned to the Election Commission under Section 29A is
administrative in nature. His further argument is that where exercise of an administrative
function manifests one of the attributes of gyadicial function, such a discharge of function
is not quasiudicial.

20. On the argument of parties, the question that arises for our consideration is, whether
the Election Commission, in exercise of its powers under Section 29A of the Act, acts
administratively or quagudicially. We shall first advwe to the argument raised by learned
counsel for the respondent to the effect that in the absence of any lis or contest between the
two contending parties before the Election Commission under Section 29A of the Act, the
function discharged by it is admitigtive in nature and not a quasi judicial one. The
dictionary meaning of the word quasi is 'not exactly' and it is just in between a judicial and
administrative function. It is true, in many cases, the statutory authorities were held to be
guasijudicial authorities and decisions rendered by them were regarded agumliciai,
where there was contest between two contending parties and the statutory authority was
required to adjudicate upon the rights of the partie€doperv. Wilson[(1937) 2 KB 309]it
is stated that

The definition of a quagudicial decision clearly suggests that there must be two
or more contending parties and an outside authority to decide those disputes.
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In view of the aforesaid statement of law, where there are two or maiespaontesting each
other's claim and the statutory authority is required to adjudicate the rival claims between the
parties, such a statutory authority was held to be gudsiial and decision rendered by it as

a quasijudicial order. Thus, where theiga lis or two contesting parties making rival claims

and the statutory authority under the statutory provision is required to decide such a dispute,
in the absence of any other attributes of a guakcial authority, such a statutory authority is

a guastkjudicial authority.

21. But there are cases where there is no lis or two contending parties before a statutory
authority, yet such a statutory authority has been held to be-jgdasal and decision
rendered by it as quagidicial decision when sinca statutory authority is required to act
judicially. In Queenv. Dublin Corporation[(1878) 2 Ir. R. 371] it was held thus:

In this connection the term judicial does not necessarily mean acts of a Judge or
legal tribunal sitting for the determination wfatters of law, but for purpose of this
guestion, a judicial act seems to be an act done by competent authority upon
consideration of facts and circumstances and imposing liability or affecting the rights.
And if there be a body empowered by law to ergimto facts, makes estimates to
impose a rate on a district, it would seem to me that the acts of such a body involving
such consequence would be judicial acts.

22. Atkin L.J. as he then was, Rexv. Electricity Commissionerg(1924) 1 KB 171]
stated hat when any body of persons having legal authority to determine questions affecting
the rights of subjects and having the duty to act judicially, such body of persons is-a quasi
judicial body and decision given by them is a gyadicial decision. In thesaid decision,
there was no contest bis between the two contending parties before the Commissioner. The
Commissioner, after making an enquiry and hearing the objections was required to pass order.
In a nutshell, what was held in the aforesaid decisias, where a statutory authority is
empowered to take a decision which affects the rights of persons and such an authority under
the relevant law required to make an enquiry and hear the parties, such authority-is quasi
judicial and decision rendered bysta quasjudicial act.

23. InProvince of Bombay. Kusaldas S Advanit was held thus:

(i) that if a statute empowers an authority, not being a Court in the ordinary sense,
to decide disputes arising out of a claim made by one party under the statah
claim is opposed by another party and to determine the respective rights of the
contesting parties who are opposed to each other, there is a lis and prima facie and in
the absence of anything in the statute to the contrary it is the duty of Hueiguio
act judicially and the decision of the authority is a qiadicial act ; and (ii) that if a
statutory authority has power to do any act which will prejudicially affect the subject,
then, although there are not two parties apart from the awyttaord the contest is
between the authority proposing to do the act and the subject opposing it, the final
determination of the authority will yet be a qupasglicial act provided the authority is
required by the statute to act judicially. In other wonghkjle the presence of two
parties besides the deciding authority wiiima facieand in the absence of any other
factor, impose upon the authority the duty to act judicially, the absence of two such
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parties is not decisive in taking the act of the authariit of the category of quasi

judicial act if the authority is nevertheless required by the statute to act judicially.

24. The legal principles laying down when an act of a statutory authority would be a
guasijudicial act, which emerge from the afordasth decisions, are these: Where (a) a
statutory authority is empowered under a statute to do any act (b) which would prejudicially
affect the subject (c) although there is no lis or two contending parties and the contest is
between the authority and thebgect and (d) the statutory authority is required to act
judicially under the statute, the decision of the said authority is fudisial. Applying the
aforesaid principle, we are of the view that the presence of a lis or contest between the
contending prties before a statutory authority, in the absence of any other attributes of a
guasijudicial authority is sufficient to hold that such a statutory authority is a quasi judicial
authority. However, in the absence of a lis before a statutory authoetsthority would be
guasijudicial authority if it is required to act judicially.

25. Coming to the second argument of learned counsel for the respondent, it is true that
mere presence of one or two attributes of gjadicial authority would not makena
administrative act as a qugsdicial act. In some cases, an administrative authority may
determine a question of fact before arriving at a decision which may affect the right of an
appellant but such a decision would not be a quastial act. It isa different thing that in
some cases faplay may demand affording of an opportunity to the claimant whose right is
going to be affected by the act of the administrative authority; still such an administrative
authority would not be a quagidicial authaity.

26. What distinguishes an administrative act from a gudstial act is, in the case of
guasijudicial functions under the relevant law the statutory authority is required to act
judicially. In other words, where law requires that an authoritprgeérriving at a decision
must make an enquiry, such a requirement of law makes the authority gugical
authority.

27. Learned counsel for the respondent then contended that gugliiai function is an
administrative function which the law neiges to be exercised in some respects as if it were
judicial and in that view of the matter, the function discharged by the Election Commission
under Section 29A of the Act is totally administrative in nature. Learned counsel in support of
his argument deed upon the following passage frofade & Forsyth's Administrative
Law:

A quastjudicial function is an administrative function which the law requires to
be exercised in some respects as if it were judicial. A typical example is a minister
deciding whéter or not to confirm a compulsory purchase order or to allow a
planning appeal after a public inquiry. The decision itself is administrative, dictated
by policy and expediency. But the procedure is subject to the principles of natural
justice, which requie the minister to act fairly towards the objections and not (for
example) to take fresh evidence without disclosing it to them. A qudisial
decision is therefore an administrative decision which is subject to some measure of
judicial procedure.
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28. We do not find any merit in the submission. At the outset, it must be borne in mind
that another test which distinguishes administrative function from gudisial function is,
the authority who acts quasidicially is required to act according to thdes; whereas the
authority which acts administratively is dictated by policy and expediency. In the present
case, the Election Commission is not required to register a political party in accordance with
any policy or expediency but strictly in accordanaehvthe statutory provisions. The afere
guoted passage fromdministrative Lawby Wade & Forsyth is wholly inapplicable to the
present case. Rather, it goes against the argument of learned counsel for the respondent. The
aforequoted passage shows that vehan authority whose decision is dictated by policy and
expediency exercises administratively although it may be exercising functions in some
respects as if it were judicial, which is not the case here.

29. We shall now examine Section 29A of the Acthir light of the principles of law
referred to above. Section 29A deals with the registration of a political party for the purposes
of the Representation of the People Act. -Sabtion (1) of Section 29A of the Act provides
who can make an application faggistration as a political party. Ssbkctions (2) and (3) of
the said Section lay down making an application to the Commissionsé&etipns (4) and (5)
of the said Section provide for contents of the application-segbon (7) of Section 29
providesthat the Election Commission after considering all the particulars in its possession
and any other necessary and relevant factors and after giving the representatives of the
association reasonable opportunity of being heard shall decide either to rehester
association or body as a political party or not so to register it and thereupon the Commission
is required to communicate its decision to the political party. Furthersexiton (8) of
Section 29A attaches finality to the decision of the Commission.

30. From the aforesaid provisions, it is manifest that the Commission is required to
consider the matter, to give opportunity to the representative of the political party and after
making enquiry and further enquiry arrive at the decision whether taeegipolitical party
or not. In view of the requirement of law that the Commission is to give decision only after
making an enquiry, wherein an opportunity of hearing is to be given to the representatives of
the political party, we are of the view thaketklection Commission under Section 29A is
required to act judicially and in that view of the matter the act of the Commission is quasi
judicial.

31. This matter may be examined from another angle. If the directions of the High Court
for considering the amplaint of the respondent that some of the appellants/political parties
are not functioning in conformity with the provisions of Section 29A is to be implemented,
the result will be that a detailed enquiry has to be conducted where evidence may have to be
adduced to substantiate or deny the allegations against the parties. Tiaugp@d arise.

Then there would be two contending parties opposed to each other and the Commission has to
decide the matter of degistration of a political party. In such #ustion the proceedings

before the Commission would partake the character of qudisial proceeding. De
registration of a political party is a serious matter as it involves divesting of the party of a
statutory status of a registered political partye ®e, therefore, of the view that unless there

is express power of review conferred upon the Election Commission, the Commission has no
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power to entertain or enquire into the complaint forelgistering a political party for having
violated the Constitiinal provisions.

32. However, there are three exceptions where the Commission can review its order
registering a political party. One is where a political party obtained its registration by playing
fraud on the Commission; secondly, it arises out ofsgdtion (9) of Section 29A of the Act
and thirdly, any like ground where no enquiry is called for on the part of the Election
Commission, for example, where the political party concerned is declared unlawful by the
Central Government under the provisiorigtee Unlawful Activities (Prevention) Act, 1967
or any other similar law.

33. Coming to the first exception, it is almost settled law that fraud vitiates any act or
order passed by any qudsdicial authority even if no power of review is conferred ufon
In fact, fraud vitiates all actiongn Smith v. East Ellos Rural Distt. Counci[(1956) 1 All
ER 855] it was stated that the effect of fraud would normally be to vitiate all acts and order. In
Indian Bank v. Satyam Fibres (India) Pvt. Ltd(1996) 5SCC 550], it was held that a power
to cancel/recall an order which has been obtained by forgery or fraud applies not only to
courts of law, but also statutory tribunals which do not have power of review. Thus, fraud or
forgery practised by a political pgrivhile obtaining a registration, if it comes to the notice of
the Election Commission, it is open to the Commission tedister such a political party.

34. The second exception is where a political party changes its nomenclature of
association, rulesand regulations abrogating the provisions therein conforming to the
provisions of Section 29A (5) or intimating the Commission that it has ceased to have faith
and allegiance to the Constitution of India or to the principles of socialism, secularism and
democracy, or it would not uphold the sovereignty, unity and integrity of India so as to
comply with the provisions of Section 29A(5). In such cases, the very substratum on which
the party obtained registration is knocked of and the Commission in its pnpifiever can
undo the registration of a political party. Similar case is in respect of any like ground where
no enquiry is called for on the part of the Commission. In this category of cases, the case
would be where a registered political party is declamsidwful by the Central Government
under the provisions of tHdnlawful Activities (Prevention) Act, 1960r any oher similar
law. In such cases, power of the Commission to cancel the registration of a political party is
sustainable on the settled legal principle that when a statutory authority is conferred with a
power, all incidental and ancillary powers to effetéusuch power are within the conferment
of the power, although not expressly conferred. But such an ancillary and incidental power of
the Commission is not an implied power of revocation. The ancillary and incidental power of
the Commission cannot be extledl to a case where a registered political party admits that it
has faith in the Constitution and principles of socialism, secularism and democracy, but some
people repudiate such admission and call for an enquiry by the Election Commission. Reason
being, an incidental and ancillary power of a statutory authority is not the substitute of an
express power of review.

35. Now, coming to the decisions relied upon by the learned counsel for the respondent,
we are of the view that none of the decisions reliezthugre of any assistance to the argument
of learned counsel for the respondent. The decision of this CoBrbirince of Bombayv.
Kusaldas Advanhas been dealt with by us in the foregoing paragraph and is of no help to the
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case of the respondent. In tbase ofRadhey Shyam Khare. State of M.P[AIR 1959 SC

107] the State government issued an order on the ground of expediency and policy and,
therefore, it was held that the impugned order is administrative in natureNIrBesharv.

Union of India [(1995)4 SCC 611]it was held that the Election Commission besides
administrative function is required to perform gujasiicial duties and undertake subordinate
legislation making functions as well. This decision also is of no help to the case of the
respondst. In the case oftate of H.P.v. Raja Mahendra Pal[AIR 1999 SC 1786}his

Court found that Price Committee appointed by the government was not constituted under any
statutory or plenary administrative power and, therefore, did not discharge anyugical
function. This decision again is of no assistance to the case of the respondent.

36. It was next urged by the learned counsel for the appellants that the view taken by the
High Court that by virtue of application of provisions of Section 21 ofGheeral Clauses
Act, 1897the Commission has power to-ckgister a political party if it is found having
violated the undertaking given before the Election Commission, is erronecus.dhg to
him, once it is held that the Commission while exercising its powers under Section 29A of the
Act acts quasjudicially and an order registering a political party is a gjusdicial order, the
provision of Section 21 of th€eneral Clauses Adtas no application. We find merit in the
submission.

37. We have already extensively examined the matter and found that Parliament
consciously had not chosen to confer any power oielbetion Commission to deegister a
political party on the premise that it has contravened the provisions efestibn (5) of
Section 29A. The question which arises for our consideration is whether in the absence of any
express or implied power, the Etmn Commission is empowered to cancel the registration of
a political party on the strength of the provisions of Section 21 oGtweralClauses Act
Section 21 of th&eneral Clauses Actins as under:

21. Power to issue, to include power to add, to amend, vary or rescind

notification, orders, ules or byelaws - Where by any central Act or Regulation, a

power to issue notifications, orders, rules or-lawes is conferred then that power

includes a power exercisable in the like manner and subject to the like sanction, and

conditions (if any), taadd to, amend, vary or rescind any notifications, orders, rules

or byelaws so issued.

38. On perusal of Section 21 of tkeneral Clauses Actve find that the expression
‘order' emplogd in Section 21 shows that such an order must be in the nature of notification,
rules and bydaws etc. The order which can be modified or rescinded on the application of
Section 21 has to be either executive or legislative in nature. But the order tvhich
Commission is required to pass under Section 29A is neither a legislative nor an executive
order but is a quagiidicial order. We have already examined this aspect of the matter in the
foregoing paragraph and held that the functions exercisable I§othenission under Section
29A is essentially quagidicial in nature and order passed thereunder is a -fdisial
order. In that view of the matter, the provisions of Section 21 ofG#weeral Clauses Act
cannot be invoked to confer powers of-rdgistration/cancellation of registration after
enquiry by the Election Commission. We, therefore, hold that Section 21 dbdheral
Clauses Achas no application where a statutory authority is required to actjguiically.
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39. It may be noted that the Parliament deliberately omitted to vest the Election
Commission of India with the power to-degister a political pdy for noncompliance with
the conditions for the grant of such registration. This may be for the reason that under the
Constitution the Election Commission of India is required to function independently and
ensure free and fair elections. An enquiry intmn-compliance with the conditions for the
grant of registration might involve the Commission in matters of a political nature and could
mean monitoring by the Commission of the political activities, programmes and ideologies of
political parties. This psition gets strengthened by the fact that on 30th June, 1994 the
Representation of the People (Second Amendment) Bill, 1994 was introduced in the Lok
Sabha proposing to introduce SectionB®hereunder a complaint to be made to the High
Court within whosgurisdiction the main office of a political party is situated for cancelling
the registration of the party on the ground that it bears a religious name or that its
memorandum or rules and regulations no longer conform to the provisions of Seefion 29
(5) or that the activities are not in accordance with the said memorandum or rules and
regulations. However, this bill lapsed on the dissolution of the Lok Sabha in 1996.

40. To sum up, what we have held in the foregoing paragraphs are as under:

1. That thee being no express provision in the Act or in the Symbols Order to cancel the
registration of a political party, and as such no proceeding foegistration can be taken by
the Election Commission against a political party for having violated the teirr8gction
29A(5) of the Act on the complaint of the respondent.

2. The Election Commission while exercising its power to register a political party under
Section 29A of the Act, acts qugsdicially and decision rendered by it is a gdjasiicial
orderand once a political party is registered, no power of review having been conferred on
the Election Commission, it has no power to review the order registering a political party for
having violated the provisions of the Constitution or for having committexhch of
undertaking given to the Election Commission at the time of registration.

3. However, there are exceptions to the principle stated in paragraph 2 above where the
Election Commission is not deprived of its power to cancel the registration. Thptiexs
are thesé

(a) where a political party has obtained registration by practising fraud or forgery;

(b) where a registered political party amends its nomenclature of association, rules
and regulations abrogating therein conforming to the provigsibSgction 29A(5) of the
Act or intimating the Election Commission that it has ceased to have faith and allegiance
to the Constitution of India or to the principles of socialism, secularism and democracy
or it would not uphold the sovereignty, unity amteigrity of India so as to comply with
the provisions of Section 29A(5) of the Act; and

(c) any like ground where no enquiry is called for on the part of the Commission.

4. The provisions of Section 21 of tii&eneral Clauses Aatannot be extended to the
guasijudicial authority. Since the Election Commission while exercising its power under
Section 29A of the Act acts qugsdicially, the provisions of Section 21 of tl&eneral
Clauses Achas no application.
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41. For the aforesaid reasons, the appeals deserve to be allowed in part. Consequently,
direction nos. (iii) and (iv) of the impugned judgment are set asliappeals are allowed in
part. The contempt petitions are rejected. There shall be no order as to costs.

* k k kx %
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Guru Gobind Basw. Sankari Prasad Ghosal
AIR 1964 SC 254

S.K. DAS, Ag. C.J.7 2. The short facts giving rise to the appeal are these. The appellant
before us is Guru Gobind Basu who is a chartered accountant and a partner of the firm of
auditors carrying on business under the name and style of G. Basu and CompafigmThis
acted as the auditor of certain companies and corporations, such as Life Insurance
Corporation of India, Durgapur Projects Ltd., and Hindustan Steel Ltd., on payment of certain
remuneration. The appellant was also a Director of the West Bengal Rin@ocporation

having been appointed or nominated as such by the State Government of West Bengal. The
appointment carried with it the right to receive fees or remuneration as director of the said
corporation.

3. In FebruaryMarch, 1962, the appellant wadected to the House of People from
Constituency No. 34 (Burdwan Parliamentary Constituency) which is a single member
constituency. The election was held in February, 1962. There were two candidates, hamely,
the appellant and respondent 3 to this appédsd. dppellant was declared elected on March 1,
1962, he having secured 1,55,485 votes as against his rival who secured 1,23,015 votes. This
election was challenged by two voters of the said constituency by means of an election
petition dated April 10, 1962 he challenge was founded on two grounds:

(1) that the appellant was, at the relevant time, the holder of offices of profit both under the

Government of India and the Government of West Bengal and this disqualified him from

standing for election under #igle 102(1)(a) of the Constitution; and

(2) that he was guilty of certain corrupt practices which vitiated his election.
The second ground was abandoned at the trial, and we are no longer concerned with it.

4. The Election Tribunal held that the appeilavas a holder of offices of profit both
under the Government of India and the Government of West Bengal and was therefore,
disqualified from standing for election under Article 102(1)(a) of the Constitution. The
Election Tribunal accordingly allowed thedection petition and declared that the election of
the appellant to the House of the People was void. There was an appeal to the High Court
under section 118 of the Representation of the People Act, 1951. The High Court dismissed
the appeal, but grantedcertificate of fithess under Article 133(1)(c) of the Constitution.

5. The only question before us is whether the appellant was disqualified from being
chosen as, and for being, a member of the House of the People under Article 102(1)(a) of the
Constiution. The answer to the question depends on whether the appellant held any offices of
profit under the Government of India or the Government of any State other than such offices
as had been declared by Parliament by law not to disqualify their holdes lhot been
seriously disputed before us that the office of auditor which the appellant held as partner of
the firm G. Basu and Company was an office of profit. It has not been contended by the
appellant before us that the office of profit which he held been declared by Parliament by
law not to disqualify the holder. Therefore the arguments before us have proceeded entirely
on the question as to the true scope and meaning of the expression "under the Government of
India or the Government of any Statetarring in clause (a) of Article 102(1) of the
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Constitution. The contention on behalf of the appellant has been that on a true construction of
the aforesaid expression, the appellant cannot be said to hold an office of profit under the
Government of Indiar the Government of West Bengal. On behalf of the respondents the
contention is that the office of auditor which the appellant holds is an office of profit under
the Government of India in respect of the Life Insurance Corporation of India, Durgapur
Projects Ltd. and Hindustan Steel Ltd.; and in respect of the West Bengal Financial
Corporation of which the appellant is a Director appointed by the Government of West
Bengal, he holds an office of profit under the Government of West Bengal. These are the
regective contentions which fall for consideration in the present appeal.

6. It is necessary to state here that if in respect of any of the four companies or
corporations it be held that the appellant holds an office of profit under the Government, be it
under the Government of India or the Government of West Bengal, then the appeal must be
dismissed. It would be unnecessary then to consider whether the office of profit which the
appellant holds in respect of the other companies is an office of profit thed&overnment
or not. We would therefore take up first the two companies, namely, the Durgapur Projects
Ltd., and the Hindustan Steel Ltd., which are 100% Government companies and consider the
respective contentions of the parties before us in respdbeadbffice of auditor which the
appellant holds in these two companies. If we hold that in respect of any of these two
companies the appellant holds an office of profit under the Government of India, then it
would be unnecessary to consider the positich@fppellant in any of the other companies.

7. It is not disputed that Hindustan Steel Ltd., and DurgBpojects Ltd. are Government
companies within the meaning of Section 2(18) read with Section 617 of the Indian
Companies Act, 1956lt has been stated before us that 100% of the shares of Durgapur
Projects Ltd. are held by the Government of West Bengal and 100% of the shares of
Hindustan Steel Ltd. are held by the Union Governm#&fetmay now read Section 619 of the
IndianCompanies Act, 1956

(1) In the case of a Government company, the following provisions shall apply,
notwithstanding any thing contained in sens 224 to 233.

(2) The auditor of a Government company shall be appointedappainted by
the Central Government on the advice of the Comptroller and Awu@aaeral of
India.

(3) The Comptroller and AuditaBeneral of India shall have power

(a) todirect the manner in which the company's accounts shall be audited by the
auditor appointed in pursuance of ssdztion (2) and to give such auditor instructions
in regard to any matters relating to the performance of his functions as such.

(b) to conduta supplementary or test audit of the company's accounts by such
person or persons as he may authorise in this behalf, and for the purposes of such
audit, to require information or additional information to be furnished to any person
or persons so authegd, on such matters, by such person or persons, and in such
form, as the Comptroller and Audit@eneral may, by general or special order,
direct.
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(4) The auditor aforesaid shall submit a copy of his audit report to the
Comptroller and AuditeGeneral ofindia who shall have the right to comment upon,
or supplement, the audit report in such manner, as he may think fit.

(5) Any such comments upon, or supplement to the audit report shall be placed
before the annual general meeting of the company at the tam® and in the same
manner as the audit report.

It is clear from the aforesaid provisions that notwithstanding Section 224 of the Act which
empowers every company to appoint an auditor or auditors at each annual general meeting,
the appointment of anuditor of a Government company rests solely with the Central
Government and in making such appointment the Central Government takes the advice of the
Comptroller and AuditoGeneral of India. Under Section 224(7) of the Act an auditor
appointed undeBectbn 224 may be removed from office before the expiry of his term only

by the company in general meeting, after obtaining the previous approval of the Central
Government in that behalf. The remuneration of the auditors of a company is to be fixed in
accordane with the provisions of sedection (8) of Section224. It is clear however that sub
section(7) of Section 224 does not apply to a Government company because the auditor of a
Government company is not appointed un8lection224 of the Act, but is apjpated under
subsection (2) of Section 619 of the Act. It is clear therefore that the appointment of an
auditor in a Government company rests solely with the Central Government and so also his
removal from office. Under sufection (3) of Section 619 the @nptroller and Auditor
General of India exercises control over the auditor of a Government company in respect of
various matters including the manner in which the company's accounts shall be audited. The
Auditor-General has also the right to give such tndinstructions in regard to any matter
relating to the performance of his functions as such. The Au@ioeral may conduct a
supplementary or test audit of the company's accounts by such person or persons as he may
authorise in this behalf. In other vds, the Comptroller and Audit@eneral of India
exercises full control over the auditors of a Government company. The powers and duties of
auditors in respect of companies other than Government companies are laid down in Section
227 of the Act but by viue of subsection (1) of Section 619 of the Act, the provisions in
Section 227 of the Act do not apply to a Government company because a Government
company is subject to the provisions of Section 619 of the Act. Under Sectigh éflthe

Act, where the €ntral Government is a member of a Government company, an annual report
of the working and affairs of the company has to be prepared and laid before both Houses of
Parliament with a copy of the audit report and the comments made by the Comptroller and
Auditor General. Under Section 620 of the Act the Central Government may by notification
direct that any of the provisions of the Act, other ti&mttions618, 619 and 639, shall not
apply to any Government company.

8. The net result of the aforesaid provisds that so far as Durgapur Projects Ltd. and
Hindustan Steel Ltd. are concerned, the appellant was appointed an auditor by the Central
Government; he is removable by the Central Government and the Comptroller and-Auditor
General of India exercises futontrol over him. His remuneration is fixed by the Central
Government under stdeection(8) of Section 224 of the Act though it is paid by the company.
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9. In these circumstances the question is, does the appellant hold an office of profit under
the CentraGovernment? We may now read Article 102(1) of the Constitution.

102. (1) A person shall be disqualified for being chosen as, and for being, a
member of either House of Parliament

(a) if he holds any office of profit under the Government of India er th
Government of any State, other than an office declared by Parliament by law not
to disqualify its holder

We have stated earlier that the sole question before us is whether the office of profit which the
appellant undoubtedly holds as auditor of Durgdpnajects Ltd., and Hindustan Steel Ltd. is

or is not under the Government of India. According to Mr. Chaudhuri who has argued the
appeal on behalf of the appellant, the express
102(1)(a) implies suordinatian to Government. His argument is that ordinarily there are five

tests of such subordination, namely:

(1) whether the Government makes the appointment to the office;
(2) whether the Government has the right to remove or dismiss the holder of office;
(3) whether the Government pays the remuneration;

(4) what are the functions which the holder of the office performs and does he
perform them for the Government; and

(5) does the Government exercise any control over the performance of those
functions.

His agument further is that the tests must aHextist and each must show subordination to
Government so that the fulfilment of only some of the tests is not enough to bring the holder
of the office under the Government. According to him all the tests musifiled before it

can be said that the holder of the office is under the Government. His contention is that the
Election Tribunal and the High Court were in error in holding that the appellant was a holder
of office under the Government, because theycaristrued the scope and effect of the
expression "under the Government" in Article 102(1)(a) of the Constitution. He has
contended that tests (3), (4) and (5) adverted to above are not fulfilled in the present case. The
appellant gets his remuneration fréine company though fixed by Government; he performs
functions for the company and he is controlled by the Comptroller and Agktoeral who

is different from the Government.

10. On behalf of the respondents it is argued that the tests are not cuaninldtie sense
contended for by the appellant, and what has to be considered is the substance of the matter
which must be determined by a consideration of all the factors present in a case, and whether
stress will be laid on one factor or the other wilpded on the circumstances of each
particular case. According to the respondents, the tests of appointment and dismissal are
important tests in the present case, and in the matter of a company which is a 100%
Government company, the payment of remunerdiied by Government, the performance
of the functions for the company and the exercise of control by the Comptroller and Auditor
General, looked at from the point of view of substance and taken in conjunction with the
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power of appointment and dismissalalig bring the holder of the office under the
Government which appoints him.

11. One point may be cleared up at this stage. On behalf of the respondents no question
has been raised that Durgapur Projects Limited, or Hindustan Steel Limited, is a departmen
of Government or an emanation of Governmeatquestion which was considered at some
length inNarayanaswamy. Krishnamurthi [ILR 1958 Mad. 513]. Learned counsel for the
respondents has been content to argue before us on the basis that the two sdmpange
been incorporated under tihedian Companies Act, 1956@re separate legal entities distinct
from Government. Even on that footing he has contended that in view of the proadsions
Section 619 and other provisions of the Indimpanies Act, 1956n auditor appointed by
the Central Government and liable to be removed from office by the same Government, is a
holder of an office of profit under the Government in respéa company which is really a
hundred per cent Government company.

12. We think that this contention is correct. We agree with the High Court that for holding
an office of profit under the Govament, one need not be in the service of Government and
there need be no relationship of master and servant between them. The Constitution itself
makes a distinction between 'the holder of an office of profit under the Government' and ‘the
holder of a posbr service under the Government'; see Articles 309 and 314. The Constitution
has also made a distinction between 'the holder of an office of profit under the Government'
and 'the holder of an office of profit under a local or other authority subject tmitiol of
Government'; see Articles 58(2) and 66(4).Maulana Abdul Shakurv. Rikhab Chand
[(1958) SCR 387] the appellant was the manager of a school run by a committee of
management formed under the provisions of the Durgah Khwaja Saheb Act, 19%3sHe
appointed by the administrator of the Durgah and was paid Rs. 100 per month. The question
arose whether he was disqualified to be chosen as a member of Parliament in view of Article
102(1)(a) of the Constitution. It was contended for the respondethaincase that under
Sections5 and 9 of the Durgah Khwaja Saheb Act, 1955 the Government of India had the
power of appointment and removal of members of the committee of management as also the
power to appoint the administrator in consultation with tharodtee; therefore the appellant
was under the control and supervision of the Government and that therefore he was holding
an office of profit under the Government of India. This contention was repelled and this court
pointed out the distinction betweehétholder of an office of profit under the Government'
and 'the holder of an office of profit under some other authority subject to the control of
Government'. Mr. Chaudhuri has contended before us that the decision is in his favour. He
has argued that thegopellant in the present case holds an office of profit under the Durgapur
Projects Ltd. and the Hindustan Steel Ltd. which are incorporated undemdran
Companies Actthe fact thathe Comptroller and AuditeGeneral or even the Government of
India exercises sonmontrol does not make the appellant any less a holder of office under the
two companies. We do not think that this line of argument is correct. It has to be noted that in
Maulana Abdul Shakurcase [(1958) SCR 387] the appointment of the appellant in that case
was not made by the Government nor was he liable to be dismissed by the Government. The
appointment was made by the administrator of a committee and he was liabidmissed
by the same body. In these circumstances this Court observed:
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No doubt the Committee of the Durgah Endowment is to be appointed by the
Government of India but it is a body corporate with perpetual succession acting,
within the four corners ot Act. Merely because the Committee or the members of
the Committee are removable by the Government of India or the Committee can
make bydaws prescribing the duties and powers of its employees cannot in our
opinion convert the servants of the Committe® holders of office of profit under
the Government of India. The appellant is neither appointed by the Government of
India nor is removable by the Government of India nor is he paid out of the revenues
of India. The power of the Government to appoipesason to an office of profit or to
continue him in that office or revoke his appointment at their discretion and payment
from out of Government revenues are important factors in determining whether that
person is holding an office of profit under the Gaweent, though payment from a
source other than Government revenue is not always a decisive factor. But the
appointment of the appellant does not come within this test.

It is clear from the aforesaid observations thatViaulana Abdul Shakur case the
factors which were held to be decisive were:

(a) the power of the Government to appoint a person to an office of profit or to continue
him in that office or revoke his appointment at their discretion, and

(b) payment from out of Government revenues, thougvag pointed out that payment
from a source other than Government revenues was not always a decisive factor.

In the case before us the appointment of the appellant as also his continuance in office rests
solely with the Government of India in respectia# two companies. His remuneration is also
fixed by the Government. We assume for the purpose of this appeal, that the two companies
are statutory bodies distinct from Government but we must remember at the same time that
they are Government companies witlthe meaning of théndian Companies Act, 1956nd

100% of the shares are held by the Government. We must also remember that in the
performanceof his functions the appellant is conteal by the Comptroller and Auditor
General who himself is undoubtedly holder of an office of profit under the Government,
though there are safeguards in the Constitution as to his tenure of office and removability
therefrom. Under Article 148 of the Conation, the Comptroller and Audit@éeneral of

India is appointed by the President and he can be removed from office in like manner and on
the like grounds as a judge of the Supreme Court. The salary and other conditions of service
of the Comptroller and Aditor-General shall be such as may be determined by Parliament by
law and until they are so determined shall be as specified in the Second Schedule to the
Constitution. Under clause (4) of Article 148 the Comptroller and Audemeral is not
eligible for further office either under the Government of India or under the Government of
any State after he has ceased to hold his office. Clause (5) of the said Article lays down that
subject to the provisions of the Constitution and of any law made by Parljathent
administrative powers of the Comptroller and Audi@eneral shall be such as may be
prescribed by rules made by the President after consultation with the Comptroller and
Auditor-General. Under Article 149 of the Constitution, the Comptroller andt&wGeneral

shall perform such duties and exercise such powers in relation to the accounts of the Union
and of the States and of any other authority or body as may be prescribed by or under any law


http://www.commonlii.org/in/legis/num_act/ca1956107/

14C

made by Parliament and, until provision in that beha#foisnade, shall perform such duties

and exercise such powers in relation to the accounts of the Union and of the States as were
conferred on or exercisable by the Auditor General of India immediately before the
commencement of the Constitution in relatiorthe accounts of the Dominion of India and of

the Provinces respectively. The reports of the Comptroller and Av@éoeral of India
relating to the accounts of the Union have to be submitted to the President and the reports of
the Comptroller and Audit General relating to the accounts of the State have to be submitted
to the Governor. From the aforesaid provisions it appears to us that the Comptroller and
Auditor-General is himself a holder of an office of profit under the Government of India,
being gpointed by the President and his administrative powers arc such as may be prescribed
by rules made by the President, subject to the provisions of the Constitution and of any law
made by Parliament. Therefoiewe look at the matter from the point of weof substance

rather than of form, it appears to us that the appellant as the holder of an office of profit in the
two Government companies, Durgapur Projects Ltd. and Hindustan Steel Ltd., is really under
the Government of India; he is appointed by tlevé&@nment of India, he is removable from
office by the Government of India; he performs functions for two Government companies
under the control of the Comptroller and Audi®eneral who himself is appointed by the
President and whose administrative pawmay be controlled by rules made by the President.

13. InRamappav. Sangappa(1959)1 SCR 1167], the question arose as to whether the
holder of a village office who has a hereditary right to it is disqualified under Article 191 of
the Constitution, whig is the counterpart of Article 102, in the matter of membership of the
State Legislature. It was observed therein:

The Government makes the appointment to the office though it may be that it has
under the statute no option but to appoint the heir totfige if he has fulfilled the
statutory requirements. The office is, therefore, held by reason of the appointment by
the Government and not simply because of a hereditary right to it. The fact that the
Government cannot refuse to make the appointmentrauesdter the situation.

14. There again the decisive test was held to be the test of appointment. In view of these
decisions we cannot accede to the submission of Mr. Chaudhury that the several factors which
enter into the determination of this questibe appointing authority, the authority vested
with power to terminate the appointment, the authority which determines the remuneration,
the source from which the remuneration is paid, and the authority vested with power to
control the manner in which trauties of the office are discharged and to give directions in
that behaHmust all ceexist and each must show subordination to Government and that it
must necessarily follow that if one of the elements is absent, the test of a person holding an
office urder the Government, Central or State, is not satisfied. The cases we have referred to
specifically point out that the circumstance that the source from which the remuneration is
paid is not from public revenue is a neutral fagtot decisive of the questi. As we have
said earlier whether stress will be laid on one factor or the other will depend on the facts of
each case. However, we have no hesitation in saying that where the several dl@ments
power to appoint, the power to dismiss, the power toroband give directions as to the
manner in which the duties of the office are to be performed, and the power to determine the
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guestion of remuneration are all present in a given case, then the officer in question holds the
office under the authority so growered.

15. For the reasons given above we have come to the conclusion that the Election
Tribunal and the High Court were right in coming to the conclusion that the appellant as an
auditor of the two Government companies held an office of profit unéeGtvernment of
India within the meaning of Article 102(1)(a) of the Constitution. As such he was disqualified
for being chosen as, and for being, a member of either House of Parliament.

16. The appeal accordingly fails and is dismissed with costs.

* k k* k%
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Ashok Kumar Bhattacharyar. Ajoy Biswas
(1985) 1 SCC 151

SABYASACHI MUKHARJI, J .- This appeal arises out of the judgment and an order of
the Gauhati High Court in an election petition. The petitioner appellant was a voter in the
West Tripura Parliameary Constituency from No. 7 Ramnagar Assembly Segment. He
contested the miterm Lok Sabha election held in 1980 from the West Tripura Parliamentary
Constituency as a nominee of Congress (l). There were six candidates including the petitioner
contestingthe said election. Respondent 1 was a C.P.I.(M) candidate. 8th December, 1979
was the date of filing of the nominations. Nominations were scrutinised on 11th December,
1979 and the withdrawal date was 13th December, 1979. On 6th January, 1980 the polling
was held and the result of the election was declared on 8th January, 1980. The main contest
was between the petitioner/appellant and the respondent 1, Ajoy Biswas. The respondent 1
had secured 1,98,335 votes as against the appellant who had secured 1@289The
respondent no. 1 was declared elected.

2. The only point on which the election petition by the appellant/petitioner was pressed
before the High Court and the only point urged before us in this appeal, is whether respondent
1 was disqualifieddr being elected as a member of the House of People as he held an office
of profit under the Government of Tripura within the meaning of Article 102(1)(a) of the
Constitution. On the relevant date, respondent 1 was the acceumtdnatrge of the Agartala
Municipality. Therefore, the question involved in this appeal, is, whether an accemntant
charge of the Agartala Municipality holds an office of profit within the meaning of Article
102(1)(a) of the Constitution. In order to determine this questiorillib&necessary to refer
to certain facts.

3. Respondent 1 was employed in Agartala Municipality and held the post carrying the
scale of pay of Rs. 8080 per month. The Commissioners of the Agartala Municipality were
superseded by an order of the S@t/ernment under Section 553 of the Bengal Municipal
Act, 1932 as extended to the State of Tripura in 1975. The effect of Section 554 of the said
Act is that during the period of supersession the powers and duties of the Commissioners and
Chairman shall beexercised and performed by the Administrator appointed by the State
Government under that section. Respondent 1 who was under suspension at the time of
supersession was dismissed from service in the disciplinary proceedings against him by the
Administrato of Agartala Municipality on 20th December, 1975. The State Government
thereafter had confirmed the order of dismissal. When the Left Front Government came in
power in the State of Tripura, respondent 1 was reinstated to the post of acednHtaatge
of Agartala Municipality on 6th May, 1978 with immediate effect by the Administrator. So, at
the relevant time he was an assistant accountant and was accountduatrge under the
Agartala Municipality drawing a monthly salary of Rs. 200.

4. It is necesary to briefly note some of the relevant provisions of the said Act in view of
the contentions urged in this appeal. Proviso (ii) to Section 66(2) of the said Municipal Act
provides that no appointment carrying a monthly salary of more than two hungess or a
salary rising by periodical increments to more than two hundred rupees shall be created
without the sanction of the State Government, and every nomination to, and dismissal from,
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any such nomination shall be subject to confirmation by the Stater@ment. It appears that

the Deputy Secretary to the Government of Tripura by his letter dated 6th May 1978 had
conveyed to the Administrator, Agartala Municipality, decision of the Government for
cancellation of the order of confirmation of the dismissammunicated to him on [9th
December, 1975. As a result, the cancellation order ceased to be effective and respondent 1
was reinstated and it was further provided that the period between the date of dismissal and
the date of reinstatement would he tredae period spent on duty for all purposes.

5. The Act further provides that there shall be established for each Municipality a body of
Commissioners consisting of such members or Commissioners, not being more than twenty
nor less than six, as the Stad®vernment may specify in the notification constituting the
Municipality. Such Commissioners shall be a body corporate by the name of the Municipal
Commissioners of the place by reference to which the Municipality is known, having
perpetual succession ardcommon seal, and by that name shall sue and be sued. The
Municipality consists of elected Commissioners. A Chairman is elected by the
Commissioners from amongst the Commissioners within 30 days from the date of publication
of the result of the generalegtion of the Commissioners in the Municipality failing which
the State Government has the power to appoint one of the Commissioners to be the Chairman.
A Vice-Chairman is also to be elected from amongst themselves. The Chairman is
empowered within certaifimitations to transact the business connected with the Act and
exercise all the powers vested in the Commissioners under the Act, except as otherwise
provided. The Commissioners are to hold office for four years commencing from the date of
the first medhg of the newly formed body of Commissioners after a general election of
Commissioners in the Municipality at which a quorum is present. An elected Chairman or
Vice-Chairman may, at any time, be removed from his office by a resolution of the
Commissionersas laid down in section 61(2) or (3) of the said Act. The Act also empowered
the State Government to remove an elected Commissioner on certain grounds set out in
section 62 of the said Act.

6. In view of the contentions raised in this appeal, it woulteleyant to refer and set out
section 66 of the said Act which is as follows:

66. Appointment of subordinate officers.

(1) The Commissioners at a meeting may, subject to the provisions of this Act and the
Rules made thereunder from time to time, deieenwhat officers and what servants of the
Commissioners are necessary for the municipality and may fix the salaries and allowances to
be paid and granted to such officers and servants.

(2) Subject to the scale of establishment approved by the Commissionger sub
section (1), the Chairman shall have power to appoint such persons as he may think fit, and
from time to time to remove such persons and appoint others in their places.

Provided as follows:

(i) a person shall not be appointed to an offiaey@ag a monthly salary of more than
fifty rupees or a salary rising by periodical increments to more than fifty rupees without
the sanction of the Commissioners at a meeting, and an officer or servant whose post
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carries a monthly salary of more than twenipees shall not be dismissed without such
sanction.

(i) no appointment carrying a monthly salary of more than two hundred rupees or a
salary rising by periodical increments to more than two hundred rupees shall be created
without the sanction of the &t Government, and every nomination to, and dismissal
from, any such appointment shall be subject to confirmation by the State Government.

(iif) no person holding an office carrying a monthly salary of one hundred rupees or
more shall be dismissed unlesach dismissal is sanctioned by a resolution of the
Commissioners passed at a special meeting called for the purpose and, except with the
consent of the State Government, unless such resolution has been supported by the votes
of not less than twihirds d the total number of Commissioners holding office for the
time being.

(3) Notwithstanding anything contained in ssdxction (2), the creation of and nomination
to or suspension, removal or dismissal from, the post of Executive officer shall, irrespective
of the salary assigned to the post, be subject to confirmation by the State Government.

7. The Act further provides that besides the officers and the servants mentioned above, all
or any of the officers mentioned in section 67 may be appointed by theni€sianers. In
certain circumstances, the Act provides, that the State Government may have an Executive
officer for such period as may be specified in the Notification. Section 93 provides that as
soon as may be after the first day of April in every yedrlater than such date as may be
fixed by the State Government, the Commissioners shall submit to the State Government a
report on the administration of the Municipality during the preceding year in such form and
with such details as the State Governmeay direct, and a copy of the report shall also be
submitted by the Commissioners to the District Magistrate. The Commissioners of a
Municipality may acquire and hold property within or without the limits of the Municipality,
and all property within the Micipality, of the nature specified in section 95, other than
property maintained by the Central Government or any other local Authority, are vested in
and belong to the Commissioners, and are under their direct management and control. By
section 102 of th said Act, the Commissioners are empowered to purchase, take on lease or
otherwise acquire any land for the purposes of the said Act, and may sell, lease, exchange or
otherwise dispose of any land not required for such purposes. They are also empowered to
enter into and perform any contract necessary for the purpose of the Act. A fund called the
Municipal fund is constituted for each Municipality and all sums received by or on behalf of
the Commissioners under the said Act or otherwise, and the balaacg, tanding at the
credit of the Municipal fund of the Municipality at the commencement of the said Act, are
credited to the said fund. The purposes to which the Municipal Fund is applicable are
enumerated in section 108 of the Act. If any work is emstidth to cost above ten thousand
rupees, the State Government may require the plans and estimates of such works to be
submitted for its approval, or for the approval of any servant of the Government before such
work, in such form as it might prescribe.

8. There are provisions for imposing taxes, tolls and fees under section 123 of the said Act
and to make assessment of the rate on the annual value of the holdings under section 128 of
the said Act. Powers are conferred to impose taxes. There are otheiopsofos raising fund
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for the Municipality by way of charging fee for registration etc. The Act empowers raising of
funds for the Municipality for carrying out the purposes of the said Act.

9. In this connection it may be relevant to refer to clausedB&gction 3 of th&eneral
Clauses Act, 1897and in view of the provisions of the Act it was held by the High Court that
Agartala Municipality is a 'Local Authority' within the meaniafjthat expression as defined
in clause (31) of section 3 of tligeneral Clauses Act, 189We are of the opinion that the
High Court was right.

10. In view of the facts narrated beforit was found by the High Court, and in our
opinion rightly, that respondent 1 was at the relevant time holding an office of profit under a
local municipality. Section 66 which we have set out hereinbefore indicates that the
appointment of persons to tleategory of post held by respondent 1 was to be made by the
Commissioners of Municipality, but the appointment was subject to the confirmation by the
State Government. The High Court held and we are of the opinion rightly that the respondent
1 was an offier of the Commissioners. Section 63 of the said Act provides that such officers
and servants of the Commissioners shall be subordinate to the Executive Officer appointed by
the Commissioners. Respondent 1 was appointed by Commissioners, though sanbton of
Government was obtained. He could be removed by the Commissioners, again subject to the
sanction of the Government. He was paid out of the municipal funds which the Municipality
was and is competent to raise. From the analysis of the provisions Atttliteis clear that
though the Government exercises certain amount of control and supervision, respondent 1
was not an employee of the Government nor was he required to perform governmental
functions for the Government.

11. Municipalities are separataiyentioned in contradistinction of the State Government
as it will be clear from reference to Item 5 in List Il of the VII Schedule of the Constitution.
Therefore, a local authority as such is a separate and distinct entity. This will become further
clearfrom Article 58(2) of the Constitution.

12. The question involved in this appeal is whether respondent 1 held an office of profit
under sukclause (a) of Clause (1) of Article 102 of the Constitution.-Sabse (a) of Article
102 (1) provides as follows:

Article 102- Disqualification for membership (1) A person shall be disqualified for
being chosen as, and for being, a member of either House of Parliament

(@) If he holds any office of profit under the Government of India or the
Government of any Sta, other than an office declared by Parliament by law not to
disqualify its holder.

13. In contradistinction, clause (2) of Article 58 which mentions disqualifications for
election as President provides as follows :

58. Disqualifications for electiondresident

(2) A person shall not be eligible for election as President if he holds any office of
profit under the Government of India or the Government of any State or under any local
or other authority subject to the control of any of thd €2overnments.


http://www.commonlii.org/in/legis/num_act/gca1897149/
http://www.commonlii.org/in/legis/num_act/gca1897149/
http://www.commonlii.org/in/legis/num_act/gca1897149/
http://www.commonlii.org/in/legis/num_act/gca1897149/
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14. In fact a person who is holding an office of profit either under the Government of
India or the Government of any State or under any local or other authority subject to the
control of any of the said Governments is disqualified from méog the President but if a
person holds an office of profit under the Government of India or the Government of any state
he is only disqualified from being a member of Parliament. A holder of the office of profit
under any local or other authority subjéxthe control of the State or Central Government is
as such not disqualified from becoming a Member of Parliament. Keeping in view these
provisions, it is necessary to consider the question whether respondent 1 was holding an
office of profit under the tate Government.

15. In the case dD. R. Gurushantappav. Abdul Khuddus Anwar[(1969) 3 SCR 425]
this Court had to consider whether a candidate employed in a company owned by the
Government was disqualified under Article 102(1) (a) and 191 (l)(a) oEtmstitution and
in this connection considered the relevant provisions of Articles 102(1) (a) and 191(1) (a) of
the Constitution. After discussing the caseGofrugobinda Basuv. Sankari Prasad Ghosal
[(1964) 4 SCR 311] and the decision in the caddaidlana Abdul Shakurv. Rikhab Chand
[(1958) 3 SCR 387], this Court came to the conclusion that the mere fact that the Government
had control over the Managing Director and other Directors as well as the power of issuing
directions relating to the working ofi¢ company could not lead to the inference that every
employee of the company was under the control of the Government.

16. The true principle behind this provision in Article 102 (1) (a) is that there should not
be any conflict between the duties and theerests of an elected member. Government
controls various activities in various spheres and in various measures. But to judge whether
employees of any authority or local authorities under the control of Government become
Government employees or not, oolders of office of profit under the Government the
measure and nature of control exercised by the Government over the employee must be
judged in the light of the facts and circumstances in each case so as to avoid any possible
conflict between his personiaterests and duties and those of the Government. This position
was further examined in the caseSirya Kant Royv. Imamul Hai Khan [(1975) 3 SCR
909] There, under the Bihar and Orissa Mining Settlement Act, 1920, a Board called the
Mines Board of He#lh may be established to provide for the control and sanitation of any
area within which the persons employed in a mine reside and for the prevention therein of the
outbreak and spread of epidemic diseases. After analysing the facts of that case, this Cour
held that the mere fact that the candidate was appointed Chairman of the Board by the State
Government would not make him a person holding an office of profit under the State
Government. There the Supreme Court referred to the decision in the calsmashurthy
Swamiv. Agadi Sanganna Andanappf{(1971) 3 SCC 870]. This Court iBurya Kant Roy
v. Imamul Hai Khan observed at page 911 as follows:

Here again it is to be pointed out that the Government does not pay the
remuneration nor does the holder perfdris functions for the Government. To hold
otherwise would be to hold that local bodies like Municipal Councils perform their
functions for the Government though in one sense the functions they perform are
governmental functions.
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17. In the case oD.R. Guushantappav. Abdul Khuddus Anwarmentioned herein
before, at page 434 this Court observed as follows:

Thus, in the case of election as President or Vice President, the disqualification
arises even if the candidate is holding an office of profit undeca br any other
authority under the control of the Central Government or the State Government,
whereas, in the case of a candidate for election as a Member of any of the
Legislatures, no such disqualification is laid down by the Constitution if theaffic
profit is held under a local or any other authority under the control of the
Governments and not directly under any of the Governments. This clearly indicates
that in the case of eligibility for election as a member of a Legislature, the holding of
anoffice of profit under a corporate body like a local authority does not bring about
disqualification even if that local authority be under the control of the Government.
The mere control of the Government over the authority having the power to appoint,
dismiss, or control the working of the officer employed by such authority does not
disqualify that officer from being a candidate for election as a member of the
Legislature in the manner in which such disqualification comes into existence for
being electedas the President or the Vigresident. The Company, in the present
case, no doubt did come under the control of the Government and respondent 1 was
holding an office of profit under the Company; but, in view of the distinction
indicated above, it is cleahat the disqualification laid down under Article 191 (1)

(a) of the Constitution was not intended to apply to the holder of such an office of
profit.

18. This view was again reiterated by this Court in the cas®lasthuker G.E.
Panakakar v. Jaswant Chabildas Rajani[(1976) 3 SCR 832 at 851] where this Court
observed as follows:

The core question that comes to the fore from the survey of the panorama of
case law is as to when we can designate a person gainfully engaged in some work
having a nexus with Gernment as the holder of an 'office of profit' under the
Government in the setting of disqualification for candidature for municipal or like
elections. The holding of an office denotes an office and connotes its holder and this
duality implies the existare of the office as an independent continuity and an
incumbent thereof for the once.

Certain aspects appear to be elementary. For holding an office of profit under
the Government one need not be in the service of Government and there need be no
relationslip of master and servanG(ru Gobindg. Similarly, we have to look at
the substance, not the form. Thirdly, all the several factors stressed by this Court as
determinative of the holding of an 'office’ under Government, need not be conjointly
present, theritical circumstances, not the total factors, prove decisive. A practical
view not pedantic basket of tests, should guide in arriving at a sensible conclusion.

19. In a recent decision of this Court in the caséib@rilal Dobray v. Roshan Lal
Dobray [(1984)1 SCC 155] this Court was concerned with the question whether anobffice
profit was held directly under the Government in the facts of that case. There was an assistant
teacher of a Basic Primary School run by the U.P. Board of Basic EducationtihadP.
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Basic Education Act, and it was held that it was an office of profit under the State
Government within the meaning of Article 191 (1) (a) of the Constitution and therefore he
was disqualified from election. There the respondent was originalljogatgpas an assistant
teacher in a Basic Primary School which was being run and managed by the Zila Parishad. On
coming into force of the U.P. Basic Education Act, 1972, he became an employee of the
Board of Basic Education under Section 9 (1) of the A¢hile holding the post of an
assistant teacher as such he filed his nomination for his election to the State Legislative
Assembly. But the Returning officer rejected his nomination paper on the ground that he was
holding an office of profit under the StaBovernment and hence he was disqualified under
Article 191 (1) (a) for being elected as an M.L.A. Article 191 (1) (a) is in tg@@ansmateria

with Article 102 (1) (a) of the Constitution regarding the election to the State Assembly. The
respondent hereifiled an election petition and the High Court allowed the same declaring
that the election of the appellant by rejecting the nomination of the respondent was void. The
appellant therefore preferred the appeal to this Court. This Court allowed the ampéal a
was held that the respondent was holding an office of profit under the State Government.

20. As we have mentioned before, the object of enacting provisions like Article 102 (1)
(a) and Article 191(1) (a) is that a person who is elected to Parliamaritegislature should
be free to carry on his duties fearlessly without being subjected to any kind of governmental
pressure. The term oO6office of profit wunder
is an expression of wider import than aspin connection with the Union or of any State
which is dealt with in Part XIV of the Constitution. The measure of control by the
Government over a local authority should be judged in order to eliminate the possibility of
conflict between duty and intesieand to maintain the purity of the elected bodies. After
reviewing various cases, and the provisions of the various sections of the U.P. Basic
Education Act, 1972, especially in view of section 13 of the Act, this Court held in the last
mentioned case &b the measure of control was such that the U.P. Education Board was an
authority which was not truly independent of the Government and every employee of the
Board was in fact holding an office of profit under the State Government. The statement of
Objectsand Reasons of the U.P. Basic Education Act, 1972 and sections 4, 6, 7, 13 and 19 all
of which have been set oatextensan that decision make that conclusion irresistible.

21. For determination of the question whether a person holds an office ibupidgr the
Government, each case must be measured and judged in the light of the relevant provisions of
the Act. Having regard to the provisions of the Bengal Municipal Act, 1932 as extended to
Tripura, the provisions of which have been set out hereandgive are of the opinion that the
State Government does not exercise any control over officers like respondent 1 and that he
continues to be an employee of the Muncipality though his appointment is subject to
confirmation by the Government. Just by reasd this condition an employee of a local
authority does not cease to be an employee of the Muncipality. Local authority as such or any
other authority does not cease to become independent entity separate from Government.
Whether in a particular case & $0 or not must depend upon the facts and circumstances of
the relevant provisions. To make in all cases employees of local authorities subject to the
control of Government and to treat them as holders of office of profit under the Government
would be toobliterate the specific differentiation made under Article 58(2) and Article 102

t

he
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(1) (a) of the Constitution and to extend disqualification under Article 58 (2) to one under
Article 102 (1) (a) to an extent not warranted by the language of the Article.

22. Having noted the relevant provisions, we are of the opinion that respondent 1 was not
at the relevant time a holder of office of profit under the Government. Some amount of
control is recognised even in a local authority which is taken account of urtdse A8. The
High Court held that respondent 1did not hold an office of profit under the Government of
Tripura on the date of filing of the nomination on an analysis of relevant provisions of the Act
which we have set out hereinbefore. We are in agreieminthis view of the High Court.

23. In the premises, respondent 1 was not disqualified from filing his nomination. The
appeal, therefore, fails and is accordingly dismissed with costs.

* k k k%
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Jaya Bachchanv. Union of India
AIR 2006 SC 2119

After obtaining the opinion of the Election Commission as required by Article
103(2) of the Constitution of India, the President of India in exercise of powers
conferred under clause (1) of Afec103 had decided that the petitioner stands
disqualified for being a Member of Rajya Sabha on and from 14th July, 2004. As per
the opinion of the Election Commission rendered to the President of India under
clause (2) of Article 103 that the petitioneedame disqualified under Article
102(1)(a) of the Constitution for being a Member of Rajya Sabha on 14th July, 2006
on her appointment by the Government of Uttar Pradesh as Chairperson of the U.P.
Film Devel opment Counci l tefmitwmg unher s & me
Government of Uttar Pradesh. The petitioner challenged both the said decision of the
President of India as well as the opinion of the Election Commission rendered by it to
the President of India.

The petitioner relied on the decisionsiUmrao Singhv. Darbara Singh[(1969)

1 SCR 421] an®ivya Prakashv. Kultar Chand Rana[(1975)1 SCC 264] and also

referred toBiharilal Dobray v. Roshan Lal Dobray[(1984)1 SCC 551] and

contendedthat the post of Chairperson of the Council, and the confeérafighe rank

of a Cabinet Minister were only decorative; that she did not receive any remuneration

or monetary benefit or other facilities from the State Government. After a careful
examination of the decisions reuprereed upon by
Court held that it was well settled that where the office carries with it certain

emoluments or the order of the appointment states that the person appointed was

entitled to certain emoluments, then it will be an office of profit, even if the hofder

the office chooses not to receive/draw such emoluments and stated that what was

relevant was whether pecuniary gain is Orece

whether pecuniary gain was in fact, received or received negligibly.

The Supreme Coufteld that the office did carry with it a monthly honorarium of
Rs. 5000/, entertainment expenditure of Rs. 10,000ther facilities including free
accommodation and medical facilities and that these were pecuniary gains, cannot be
denied Thust h e bk Gupieme Court found no merit in the writ petition and the
same was accordingly dismissed.

Y.K. SABHARWAL, C.J.I., C.K. THAKKER and R.V. RAVEENDRAN, JJ .-
ORDER
The challenge in this petition filed under Article 32 of the Constitution of India, iseto t

order of t he Honobl e President of I ndi a, dat e

powers conferred under <c¢clause (1) of Article
President has decided, after obtaining the opinion of the Election Commissrequired by

Article 103(2), that the petitioner stands disqualified for being a Member of the Rajya Sabha

on and from the 14th day of July 2004. The challenge is also to the opinion dated 2nd March,

2006 rendered by the Election Commission to thenldob | e Pr esi dent under

(
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Article 103, that the Petitioner became disqualified under Article 102(1)(a) of the Constitution
for being a Member of the Rajya Sabha on and from 14th July, 2004 on her appointment by
the Government of Uttar PradeshCisairperson of the U.P. Film Development Council.

2. The Government of Uttar Pradesh, by Official Memorandum dated-2004,
appointed the petitioner as the Chairperson of Uttar Pradesh Film Development Council (for
short &t he Coun cherlthe JankafradCabset minigter with thalfacitities as
mentioned in O.M. No. 14/1/46/82 Ex.(1) dated 22.3.1991 (as amended from time to time).
The benefits to which she became entitled, as a consequence, are:

() Honorarium of Rs. 5,000per month

(i) Daily allowance @ Rs. 600 per day within the State and Rs- db@ide the
State.

(i) Rs. 10,000/ per month towards entertainment expenditure.

(iv) Staff car with driver, telephones at office and residence, one P.S., one P.A. and
two classV employees.

(v) Body guard and night escort.

(vi) Free accommodation and medical treatment facilities to her and family members.

(vii)Free accommodation in government circuit houses/guest houses and hospitality
while on tour.

3. The Election Commissn, after referring to the facts and the law enunciated by this
Court in several decisions, has expressed the opinion that the office of Chairperson of the
Council to which the petitioner was appointed by the State Government by O. M. dated
14.7.2004, onte t erms and conditions specified there
Government of Uttar Pradesh for the purposes of Article 102(1)(a) of the Constitution. The
Commission also found that Section 3 of the Parliament (Prevention of Disqualification)
1959 did not exempt the said office of profit from disqualification under Article 102(1) (a) of
the Constitution.

4. The petitioner contends that the post of Chairperson of the council, and the conferment
of the rank of CabidedorMitnivsetoer ,t hwaetr es hoen | /i df
remuneration or monetary benefit from the State Government; that she did not seek residential
accommodation, nor used telephone or medical facilities; that though she travelled several
times in connection with havork as chairperson, she never claimed any reimbursement; and
that she had accepted the chairpersonship of the Council honorarily and did not use any of the
facilities mentioned in the O.M. dated 22.3.1991. The petitioner contends that in the absence
of ary finding by the Election Commission that she had received any payment or monetary
consideration from the State government, she could not be said to hold any office of profit
under the State Government and, therefore, her disqualification was invalid.

5.1t is not in dispute that the Council is not an autonomous body or statutory corporation,
that the council has no budget of its own, and that all its expenses are met by the Department
of the State Government administrativelycimarge of it. Similarly, th fact that the petitioner
was appointed as Chairperson of the Council, conferring on her the rank of a Cabinet Minister
entitling her to all the remuneration and benefits as provided in the O.M. dated 22.3.1991
(extracted above), is also not disputed.
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6. Clause (1) (a) of Article 102 provides that a person shall be disqualified for being
chosen as, and for being, a member of either House of Parliament if he holds any office of
profit under the Government of India or the Government of any State, othearthaifice
decl ared by Parliament by | aw not to disqualif
though not defined, has been the subject matter of interpretation, in several decisions of this
Court. An office of profit is an office which is caple of yielding a profit or pecuniary gain.
Holding an office under the Central or State Government, to which some pay, salary,
emolument, remunerationorncgno mpensat ory all owance is attache
profitd. The g soalotdsan officevdi grdfithseaquired topbe interpreted in
a realistic manner. Nature of the payment must be considered as a matter of substance rather
t han of form. Nomencl ature is not i mportant .
cannot takethe payment out of the purview of profit, if there is pecuniary gain for the
recipient. Payment of honorarium, in addition to daily allowances in the nature of
compensatory allowances, rent free accommodation and chauffeur driven car at State
expense, arelearly in the nature of remuneration and a source of pecuniary gain and hence
constitute profit. For deciding the question as to whether one is holding an office of profit or
not, what is relevant is whether the office is capable of yielding a proféampary gain and
not whet her the person actually obtained a n
Aireceivabledo in connection with the office the
whether such pecuniary gain is actually received orlhtite office carries with it, or entitles
the holder to, any pecuniary gain other than reimbursement of out of pocket / actual expenses,
the office will be an office of profit for the purpose of Article 102(1)(a). This position of law
stands settled forver half a century.

7. The petitioner relied on the decisionsUmrao Singhv. Darbara Singh[(1969)1
SCR 421] andDivya Prakashv. Kultar Chand Rana[(1975)1 SCC 264].

8. InUmrao Singhcase, the question that arose for consideration was whether payme
of a monthly consolidated allowance for performing all official duties and journeys
concerning the work and a mileage allowance for the journeys performed for official work
outside the district and daily allowance for the days of attendance of mededivgdialt,
would convert the office of Chairman of a Panchayat Samiti into an office of profit. This
Court held that these were allowances paid for the purpose of ensuring that the Chairman did
not have to spend money out of his own pocket for dischargia official duties, and
therefore, receipt of such allowances did not make the office one of profit.

9. In Divya Prakashcase this Court held that the post of the Chairman of the Board of
School Education of the State of Himachal Pradesh was nofie@ af profit. The candidate
was appointed specifically in an honorary capacity without any remuneration. Further that
post of Chairman did not carry with it a scale of pay. On the same date the Bench also decided
the case oK.B. Rohamarev. Shankar Rao[(1975)1 SCC 252] where while discussing the
guestion at lengthRavanna Subannav. G. S. KaggeerappAIR 1954 SC 653)was cited
with approval. It was held in the said case that amount of moeesivable (emphasis
supplied by us) by a person in connegtigith the office he holds is material when deciding
whether the office carried any profit.
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10. Learned counsel for the petitioner has also referr&ihtarilal Dobray v. Roshanlal
Dobray[(1984) 1 SCC 551] and contended that, citidvigya Prakashcase \ith approval, it
was held that when a candidate is appointed in an honorary capacity without any
remuneration, even though the post carried remuneration, he cannot be said to be holding an
office of profit and thus, was not disqualified under Article 1B)1(&) of the Constitution. In
Biharilal Dobray case it was held that the respondent was holding an office of profit under
the State Government and his nomination was rightly rejected by the Returning Officer. In
that case, the only question was whether post the respondent was holding was one under
the State Government or not. The observations made with refereBoeytoPrakash case
were clearlyobiter. Further, an error seems to have been made while nobiuya Prakash
case. IrDivya Prakashcase, it was held that the post did not carry with it any remuneration
but inBiharilal Dobray case, it was said that the post carried remuneration.

11. A careful examination of the decisions relied upon by the learned counsel on behalf
of the petitioneshows that each of those cases turned on its own facts and did not lay down
any proposition of law contrary to what has been laid down in a series of decisions starting
from Ravanna Subanndo Shibu Sorenlt is well settled that where the office carrieghait
certain emoluments or the order of appointment states that the person appointed is entitled to
certain emoluments, then it will be an office of profit, even if the holder of the office chooses
not to receive/draw such emoluments. What is relevanivhisther pecuniary gain is
fireceivabled in regard to the office and not
received negligibly.

12. In this case, as noticed above, the office carried with it a monthly honorarium of Rs.
50004, entertainmenexpenditure of Rs. 10,000/staff car with driver, telephones at office
and residence, free accommodation and medical treatment facilities to self and family
members, apart from other allowances-dttat these are pecuniary gains, cannot be denied.
Thefact that the petitioner is affluent, or was not interested in the benefits/facilities given by
the State Government, or did not in fact receive such benefits till date, are not relevant to the
issue.

13. In this view, the question whether the petitiometually received any pecuniary gains
or not is of no consequence. We find no merit in the writ petition and the same is,
accordingly, dismissed

* k k% %
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Consumer Education & Research SocietyUnion of India
(2009) 9 SCC 648

K. G. BALAKRISHNAN, C.J . - 1. These two writ petitions filed under Article 32 of the

Constitution by way of public interest litigation, challenge the constitutional validity of the
Parliament (Prevention of Disqualification) Amendment Act, 2006 (Act No. 31/2006,
'Amendment Act) It amended the Parliament (Prevention of Disqualification) Act, 1959
(Principal Act). The Amendment Act adds to the list of "Offices of Profit' which do not
disqualify the holders thereof for being chosen as, or for being the Members of Parliament.

Historical background

2. The expression O60ffice of Profité
certain offices or positions held by a Member of Parliament (Hereinafter also referred to as
"MP") may be either incompatible with his/her dutyaaselected representative of the people,
or affect his/her independence, and thus weaken the loyalty to his/her constituency and,
therefore, should disqualify the holder thereof, had its origin in the Parliamentary history of
the United Kingdom. (See: THatroduction to the Bhargava Committee Report on Office of
Profit, dated 22.10.1955). The concept of “office of profit' has a history of more than four
centuries in United Kingdom and it has evolved through many phases. The first was the
"privilege" phasgprior to 1640). The second was the "corruption” phase (from 1640). The
third was the "ministerial responsibility" phase (after 1705). Initially the English Parliament
claimed priority over the services of its Members and it was considered derogatay to it
privilege if any of its Members accepted some other office which would require a great deal
of their time and attention. This led to the evolution of the idea that the holding of certain
offices would be incompatible with the responsibilities of a Menadbd?arliament. This was
the first phase. During the second phase, there was a protracted conflict between the Crown
and the House of Commons. Loyalty to the King and the loyalty to the House of Commons
representing the will of the people became growitiggconcilable and it was thought that if
any Member accepted aoffice of profit' under the Crown, there was every chance of his
loyalty to Parliament being compromised.

Subsequently came the third phase. The King was reduced to the position of a
consttutional head and the cabinet, functioning in the name of the Crown became the centre
of the executive government. The Privy Colioes, who during the second phase were
invariably considered to be the henchmen of the King and were as such looked upon wit
suspicion by the House of Commons, yielded place to the Ministers, who for some time were
also disqualified from holding a seat in the House. Later it came to be recognized that the
application of the disqualification rule to incumbent ministers wasiieeme and with the
intent of ensuring effective coordination between the executive and the legislature, it was
accepted that the Members of the executive should be represented in the Parliament. This
recognition led to the passing of several enactmentshbé British Parliament. The Re
Election of Ministers Act enacted by the British Parliament in 1919 and 1926 required any
Member who was appointed to a “political office' to see&leetion.

S
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3. As we have adopted the British Parliamentary form of (hovent, the concept of
6of fice of profit' was also adopted with some
began to develop with the entry of nrofficial members in the Legislature. A clear and
precise statement in this regard was made in&e2t(1)(a) of the Government of India Act,
1935 which provided that a person shall be disqualified for being chosen as, and for being, a
Member of either Chamber if he held any office of profit under the Crown of India, other than
an office declared by Amf the Federal Legislature not to disqualify its holder.

4. When the Constitution of India came into force on 26th January, 1950 declaring that
a person holding an office of profit would be disqualified, the explanation to Article 102
clarified that aperson who is a Minister (either for the Union or for any State) shall not be
deemed to hold an office of profit. However, there existed Ministers of State as also Deputy
Ministers in the Union Government who were not specifically exempted from disqatadifi
under Article 102 because the expression ‘minister' was construed as referring only to a
Cabinet Minister. In order to address this situation, the Parliament (Prevention of
Disqualification) Act, 1950 was enacted. Section 2 of the said Act provided:

2. Prevention of disqualification for membership of Parliamenf person
shall not be disqualified for being chosen as, and for being a member of Parliament
by reason only of the fact that he holds any of the following offices of profit under
the Governmat of India or the Government of any State, namely, an office of
Minister of State or a Deputy Minister, or a Parliamentary Secretary or a
Parliamentary Under Secretary.

5. This was followed by the Parliament (Prevention of Disqualification) Act, 1951
dechring that certain offices (specified in Section 2 thereof) under the government shall not
disqualify, and shall be deemed never to have disqualified the holders thereof for being
chosen as, or for being, Members of Parliament. The said Act was givespeetive effect
from 26.1.1950.

6. In 1954, a Committee was constituted under the chairmanship of Pandit Thakur Das
Bhargava to study the various matters connected with the disqualification of MP's and to
make recommendations in order to enable the gowenbto consider the manner in which a
comprehensive legislation should be brought. The Committee submitted its report in 1955. In
1959 the Parliament (Prevention of Disqualification) Act, 1959 was enacted, thereby
declaring that certain offices of profinder the government shall not disqualify the holders
thereof for being chosen as or for being, Members of Parliament. Section 3 of the Principal
Act (amended from time to time) declared that none of the following offices in so far as it is
an office of pofit under the government of India or the government of any State, shall
disqualify the holder thereof for being chosen as, or for being, a Member of Parliament:

"(a) any office held by a Minister, Minister of State or Deputy Minister for the Union or
for any State, whether ex officio or by name;

(aa) the office of a Leader of the Opposition in Parliament;
(ab) the office of Deputy Chairman, Planning Commission;
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(ac) the office of each leader and deputy leader of a recognized party and
recognized group in either House of Parliament;

(b) the office of Chief Whip, Deputy Chief Whip or Whip in Parliament or of a
Parliamentary Secretary;

(ba) the National Commission for Minorities constituted under Section 3 of the
National the office oChairperson of
(i) Commission for Minorities Act, 1992 (19 of 1992);
(i) the National Commission for the Scheduled Castes and Scheduled Tribes
constituted under clause (1) of article 338 of the Constitution;
(i) the National Commissio for Women constituted under Section 3 of the
National Commission for Women Act, 1990 (20) of 1990;

(c) the office of member of any force raised or maintained under the National Cadet
Corps Act, 1948 (56 of 1948), or the Reserve and Auxiliary Air éoract, 1952 (62 of
1952);

(d) the office of a member of a Home Guard constituted under any law for the time
being in force in any State;

(e) the office of sheriff in the city of Bombay, Calcutta or Madras;

(f) the office of chairman or member dfet syndicate, senate, executive committee,
council or court of a university or other body connected with a university;

(g) the office of a member of any delegation or mission sent outside India by the
Government for any special purpose;

(h) the office & chairman or member of a committee (whether consisting of one or
more members), set up temporarily for the purpose of advising the Government or any other
authority in respect of any matter of public importance or for the purpose of making an
inquiry into, or collecting statistics in respect of, any such matter, if the holder of such office
is not entitled to any remuneration other than compensatory allowance;

(i) the office of Chairman, director or member of any statutory of si@tutory body
other han any such body as is referred to in clause (h), if the holder of such office is not
entitled to any remuneration other than compensatory allowance, but excluding (i) the office
of chairman of any statutory or natatutory body specified in Part | ofettfschedule, (i) the
office of chairman or secretary of any statutory or-astatutory body specified in Part Il of
the Schedule;

() the office of village revenue officer, whether called a lambardar, malguzar, patel,
deshmukh or by any other name, whoduty is to collect land revenue and who is
remunerated by a share of, or commission on, the amount of land revenue collected by him,
but who dies not discharge any police functions."

7. The trigger for the present controversy arose when a Membez BRijia Sabha
Mrs. Jaya Bachchan was appointed as the Chairperson of the Uttar Pradesh Film
Development Council on 14.7.2004. A complaint was made that this a@ddarthe holding
of an “office of profit' on her part and thus, she was not entitledrtince as a Member of
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the Rajya Sabha in view of Article 102(1)(a) of the Constitution. A Presidential Order was

passed under Article 103(1) of the Constitution of India by which the said Member of the

Rajya Sabha was disqualified from being a Member®R&jya Sabha on the ground that she

was holding an ‘office of profit. That order was challenged before this Courayia

Bachchanv. Union of India [(2006) 5 SCC 266] and the challenge was rejected by this

Court. Thereafter, it was discovered that gylar number of MP s were hol
Profité and they also would incur the same d
(Prevention of Disqualification) Amendment Bill, 2006 was therefore introduced on 16th of

May, 2006 in the Lok Sabha and sv@assed on the same day. On the next day, it was
introduced in the Rajya Sabha and was debated on and passed on the same day. The Bill was

sent to the President of India for his assent on 25th May, 2006. The President returned the Bill

on 30th May, 2006atthe Parliament for reconsideration under Article 111 of the Constitution

of India. The Bill was passed again by both the Houses without amendment and presented to

the President for assent and the said assent was given on 18.8.2006. Thus, the Amendment

Act came into existence.

8. Section 2 of the Amendment Act inserted the following clauses as (ad) after clause
(ac) of section 3 of the Principal Act:

i(ad) t he of fice of t he chairperson of
constituted by the Government ofdia in the Cabinet Secretariat vide Order No.
631/2/1/200Cab, dated the 31st May, 2004; 0

Section 2 of Amendment Act also inserted after clause (j) the following clauses, which
were to be deemed to have been inserted with effect from the 4 th day oflLAp€| namely:

A( k) the office of Chair man, Deputy Chair
whatever name called) in any statutory or-statutory body specified in the Table;
() the office of Chairperson or trustee (by whatever name called) of any
Trust, whether public or private, not being a body specified in the Schedule;
(m) the office of Chairman, President, ViPeesident or Principal Secretary or
Secretary of the Governing Body of any society registered under the Societies
Registration Act, 1860 orngler any other law relating to registration of societies,
not being a body specified in the Schedul e. 0

Section 3 of the Amendment Act inserted a Table referred to in Section 2(Kk), listing 55
statutory and nostatutory bodies, following the Schedule in fencipal Act, which was
also deemed to have been inserted with effect from 4th April, 1959. Section 4 contained a
special provision as to validation and other matters and it is extracted below:

4(1) Notwithstanding any judgment or order of any courtriltubal or any
order or opinion of any other authority, the offices mentioned in clauses (ad), (k), (I)
and (m) of Section 3 of the Principal Act shall not disqualify or shall be deemed
never to have disqualified the holders thereof for being chosen &, loeing, as
member of either House of Parliament as if the Principal Act as amended by this Act
and been in force at all material times.
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(2) Nothing contained in subection (I) shall be construed as to entitle any
person who has vacated a seat owin@ng order or judgment, as aforesaid, to
claim any reinstatement or any other claim in that behalf.

(3) For the removal of doubts, it is hereby clarified that any petition or
reference pending before any court or other authority on the date of commahceme
of this Act, shall be disposed of in accordance with the provisions of the Principal
Act, as amended by this Act."

Relevant constitutional provisions:

9. In order to understand the scope, applicability and impact of the Amendment Act, it
is necessarto refer to the constitutional provisions (Article 101 to 104 of the Constitution of
India) which deal with the disqualification of Members of Parliament. Article 101 enumerates
the circumstances in which the seats of Members of Parliament will becaaet.vArticle
103 deals with the procedure to be followed in case a decision is required as to the
disqualification of sitting MPs. Article 104 lays down the penalty for sitting and voting, by
disqualified Members. The corresponding provisions relatingjgqualification of members
of the State Legislature are Articles 190, 191, 192 and 193. They correspond to and are
substantially similar to Articles 101, 102, 103 and 104 which are applicable to Parliament.

10. Article 102(1)(a) lays down that a Memloéreither House of Parliament shall be
disqualified if he holds any ‘office of profit under the Government of India or the
Government of any State, other than an office declared by Parliament by law not to disqualify
its holder. Section 101(3)(a) providedat if a Member of either House of Parliament
becomes subject to any of the disqualifications mentioned in Article 102(1), his seat shall
thereupon become vacant. Article 103 provides for reference of any question as to whether a
Member of either Housef dParliament has become subject to any of the disqualifications
mentioned in Article 102(1) to the decision of the President, whose decision on the question is
made final.

Contentions

11. The learned senior counsels Shri Harish Salve and Shri Ravindest®ra who
appeared on behalf of the petitioners contended that the amendment that retrospectively
exempted certain offices of profit from the disqualification rule was violative of the
constitutional scheme of Articles 101 to 104 of the Constitutiomak submitted that the
purpose of removal of disqualification by a retrospective amendment to the Act was to ensure
that persons who had ceased to be MPs on account of incurring disqualifications would be re
inducted to Parliament without election, andtthas impermissible and unconstitutional. It
was asserted that several MPs were hol ding
or the State Government, other than offices declared by Parliament by law not to disqualify
t heir hol deée disqualifyinog officedh a profit) when they were elected. It was
further stated that several others had accepted the disqualifying offices of profit, after
becoming Members, i.e. during their tenure as Members of Parliament. Hence, it was
reasoned thah person holding such office of profit, was disqualified to become or be a
Member of Parliament and that such Member's seat would become vacant on the very day
when they were elected (with respect to those who were already holding the disqualifying

fiof
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office of profit, when they were elected) and on the day they accepted the disqualifying office
of profit (with respect to those who accepted such disqualifying offices of profit during their
tenure as Members of Parliament). It was submitted that when a Mes#srsad already
became vacant by virtue of incurring a constitutional disqualification, his/her membership
cannot be revived by enacting a legislation which retrospectively removed the applicable
disqualification. According to the petitioner, a legisati retrospectively removing the
disqualification will help a person to continue to be a Member, only if he/she had continued
as a Member and his/her seat had not fallen vacant. The reasoning advanced was that in
instances where the seat had already bec@oant on account of incurring a constitutional
disqualification, any legislative attempt to revive the membership of the Member whose seat
had become vacant, would violate Articles 102(1) read with Article 101(3)(a) of the
Constitution.

12. Alternativey, it was submitted that the objects and reasons as well as the provisions
of the Amendment Act made it obvious that retrospective operation had been given to its
provisions with the sole intention of enabling the continuance of MPs who would have
otherwi® been disqualified under Article 102(1)(a) of the Constitution. Therefore, such
retrospective operation is unconstitutional. It is submitted that ever since the
recommendations of the Bhargava Committee in November, 1955, a constitutional
convention hadwwlved wherein every Lok Sabha had a Joint Committee for the purpose of
identifying and classifying “offices of profit. Whenever a particular “office" had to be
exempted from the disqualification rule, the Joint Committee's opinion was sought on the
queston of whether the said office was an “office of profit' or not, whether the holding of
such office by a MP would conflict with his duties, and whether or not the office should be
granted exemption. It was only after a report was given by the Joint Ceammitt
recommending exemption, that a particular “office' would be exempted. It was contended that
the said constitutional convention which has been followed for more than half a century was
violated when 55 offices were given a "wholesale' exemption withspective effect without
obtaining any report from the Joint Committee on the question of whether the said "offices of
profit" deserved to be exempted or not. It was hence argued that the Amendment Act was a
colourable legislation which violated a well &lslished constitutional convention. It was also
contended that the provisions of the impugned legislation violated the guarantee of "equality
before law and equal protection of the laws" that has been enshrined in Article 14 of the
Constitution. It was cdended that the offices under certain bodies which had been
enumerated in the Schedule, were included without any basis in discernible principles. It was
argued that there was no rational criterion for the wholesale exemption of the enumerated 55
“officesof profit' from the disqualification rule, by means of the impugned legislation.

13. On the other hand, Shri Gopal Subramaniam and Shri Mohan Parasaran, learned
Additional Solicitors General, opposed these contentions on behalf of the respondents. In
resmpnse to the first contention, it was submitted that the power of Parliament to enact a law
declaring with retrospective effect that certain offices of profit will not disqualify the holder
from being chosen as, and for being a Member of Parliament hadyalveen upheld by this
court inSrimati Kanta Kathuriav. Manak Chand Surang(1969) 3 SCC 268]. It was further
submitted that a Member's seat would become vacant, not at the point of accepting the
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disqualifying office of profit, but after the Presideritiodia has decided and declared under
Article 103(1) of the Constitution, with the aid and advice of Election Commission of India,
that the Member had incurred the alleged disqualification. Hence it was contended that till
such a decision by the PresidemtMember who is alleged to have incurred a disqualification
continues to be a Member. It was submitted that since there was no declaration of
disqualification by the President and because the Amendment Act had retrospectively
removed the disqualificatian the seats of Members (who had accepted the disqualifying
office of profit) did not fall vacant. Reference was made to section 4(2) of the Amendment
Act which makes it clear that nothing contained in-gdztion (1) thereof, shall be construed

as to eritle any person who has vacated a seat owing to any order or judgment as aforesaid,
to claim any reinstatement or any other claim in that behalf. It was submitted that no Member
who held an office of profit in respect of which the grounds for disqualificatas removed

by the Amendment Act, would incur disqualification and consequently all of them would
continue to be Members and their seats did not fall vacant under Article 101(3).

14. The respondents also contended that the Amendment Act did rabe Vidlicle 14.
They submitted that the past practice of seeking the opinion of a Joint committee on any
proposal to add to the list of exempted offices of profit cannot be described as "Constitutional
Convention'. It was submitted that even if there wpgaatice of referring such questions to a
Joint Committee, the same cannot denude the power of Parliament to make a law under
Article 102(1)(a) of the Constitution.

15. The aforesaid contentions give rise to the following questions for considesation b
this Court:

() Whether the Amendment Act retrospectively exempting certain offices of profit from
disqualification, violates Articles 101 to 104 of the Constitution and is therefore invalid?

(i) Whether exemption of as many as 55 offices relatingstadutory bodies/nen
statutory bodies, without referring the proposal to the Joint Committee would render the
Amendment a colourable legislation which violated any “constitutional convention' or Article
14 of the Constitution?

Re : Question (i)

16. The gestion of whether a law can be made retrospectively to remove the
disqualification incurred on account of holding offices of profit is no lomggrintegra This
Court inSrimati Kanta Kathuriahas clearly laid down that the power of Parliament to enact
a law under Article 102(1)(a) includes the power of Parliament to enact such law
retrospectively. In that case, the appellant Mrs. Kanta Kathuria, an Advocate practicing at
Bikaner was appointed as a Special Government Pleader. She was subsequently ¢hexted
Rajasthan Legislative Assembly. The respondent therein challenged her election alleging that
she was disqualified to be chosen as a Member of the Legislative Assembly since she held the
office of Special Government Pleader, which was an officedftpunder the Government of
Rajasthan. The High Court accepted the contention and allowed the Election Petition. The
elected candidate preferred an appeal to the Supreme Court on August 2, 1968. During the
pendency of the appeal, The Rajasthan Stateslatgie passed the Rajasthan Legislative
Assembly Members (Prevention of Disqualification) Act, 1969 which removed the
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disqualification that had been applicable to Government pleaders, Government Advocates and
Special Government Pleaders with retrospecéffect. The respondent contended that the
Rajasthan State Legislature was not competent to remove the disqualification retrospectively.
Two opinions were delivered one by Hidayatullah.C.J. (for himself and Mitter J), and
another by Sikri, J, (as he theras) (for himself, Ray, J. and Jaganmohan Reddy, J) since
there was a difference of opinion on the question whether, on the date of her election, the
appellant held an office of profit. The minority view was that she did, whereas the majority
view was thashe did not. However, there was unanimity in respect of the finding that the
state legislature was competent to enact a law for the purpose of removing the disqualification
with retrospective effect. Hidayatullah, C.J. had made the following observatiotise
majority opinion:

Ailn other words, the Legislature of a Sta
of fice of profit of a particular description

(Para. 26)

it has been held i n nuheé&tate legislamreasses by t
and Parliament can legislate retrospectively subject to the provisions of the
Constitution. Apart from the question of fundamental rights, no express restriction
has been placed on the power of the Legislature of the State, and weadle to

i mply, in the context, any restriction. o (Pa
AnThe apprehension that it may not be a he:

be abused in a particular case are again no grounds for limiting the powers of the
State Legislhature. o (Para. 43

The minority concurred and held as follows (Sikri, J. at Para. 12 and 13):

il2. At the hearing our attention was dr a\

by our Parliament and the Legislatures of the States. It seems that there is a settled
legislative pactice to make validation laws. It is also watognised that
Parliament and the Legislatures of the States can make their laws operate
retrospectively. Any law that can be made prospectively may be made with
retrospective operation except that certaimdk of laws cannot operate
retroactively. This is not one of them.

13. This position being firmly grounded we have to look for limitations, if any,
in the Constitution. Article 191 (which has been quoted earlier) itself recognises the
power of the Legiskare of the State to declare by law that the holder of an office
shall not be disqualified for being chosen as a member. The Article says that a
person shall be disqualified if he holds an office of profit under the Government of
India or the Government ofny State unless that office is declared by the
Legislature not to disqualify the holder. Power is thus reserved to the Legislature of
the State to make the declaration. There is nothing in the words of the article to
indicate that this declaration canr@ made with retrospective effect. It is true that
it gives an advantage to those who stand when the disqualification was not so
removed as against those who may have kept themselves back because the disability
was not removed. That might raise questiohghe propriety of such retrospective
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legislation but not of the capacity to make such laws. Regard being had to the
legislative practice in this country and in the absence of a clear prohibition either
express or implied we are satisfied that the Achoaibe declared ineffective in its
retrospective operation."

17. InIindira Nehru Gandhiv. Raj Narain [(1975) Supp. SCC 1], another Constitution
Bench of this Court reiteratddantha Kathuria. The following observations were made by
A.N. Ray, C.J.

i T hpewer of the Legislature to pass a law includes a power to pass it
retrospectively. An important illustration with reference to retrospective legislation
in regard to election is the decision of this coulKantha Kathuria'scase 6 ( Par a.
138)

i A ¢ dom tvas mdvanced that the legislative measure could not remove the
disqualification retrospectively, because the Constitution contemplates
disqualification existing at certain time in accordance with law existing at that time.

One of the views expressedthmt case is that Article 191 recognizes the power of

the Legislature of the State to declare by law that the holder of the office shall not

be disqualified for being chosen as a member. Power is reserved to a Legislature of

the State to make the declaoat There is nothing in the Article to indicate that this

declaration cannot be made with retrospective effect. The act was held not to be
ineffective in its retrospective operation on the ground that it is well recognized that

Parliament and State Leqaslires can make their laws operate retrospectively. Any

|l aw that can be made prospectively can be
(Para. 139)

18. Kanta Kathuria and Indira Gandhi were followed by a three judge bench of this
Court in Nongthombam |bomchaSingh v. Leisangthem Chandramani Singh & Ors
[(A976) 4 SCC 291] where this Court affirmed the decision of the High Court that the
respondent therein was not disqualified from seeking election because of the fact that he held
the office of the Speaker. €Hollowing reasoning was given by H.R. Khanna, J. (at Para. 3):

AiwWe find that the Manipur Legislature has
(Removal of Disqualifications) (Amendment) Act, 1975 (Manipur Act 1 of 1975).
As a result of this amendment, argen holding the office of Speaker of Manipur
Legislative Assembly shall not be disqualified from seeking election to the
Legislative Assembly of that State because of his holding that office. The amending
Act, according to Clause (2) of Section 1, shalldeemed to have come into force
on February 6, 1973. The fact that the legislature is competent to enact such a law
with retrospective operation is walktablished. In view of the above amending
Act, the respondent cannot be held to be disqualified feaking election to the
Legislative Assembly of Manipur on account of his having held the office of the
Speaker of the Legislative Assembly. o

19. We now proceed to examine another aspect of the first question. Article 101(3)
provides that if a Member ofiteer House of Parliament becomes subject to any of the
disqualifications mentioned in Article 102, his seat will thereupon become vacant. Article 103
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provides that if any question arises as to whether a Member of either House of Parliament has

become sulgict to any of the disqualifications mentioned in clause (1) of Article 102, the

guestion shall be referred to the decision of the President and his decision shall be final. The

use of the words fAbecomes subj ectdemorsttates n Arti c
that these Articles contemplate a situation where a sitting MP incurs the disqualification

during his tenure and they do not apply to a candidate who held a disqualifying office of

profit before being elected as a Member of Parliament.

20. This does not mean that a Member, who was holding a disqualifying office of profit
when he was elected and sworn in as a MP, is immune from challenge. Separate provisions
deal with preelection disqualifications. Section 36 of Representation of the PAcpld951
(Hereinafter "RP Act’) provides that the Returning Officer shall examine the nomination
papers and shall decide all objections which may be made to any nomination and may after a
summary inquiry, if any, reject the nomination if he is of the vibat on the date fixed for
the scrutiny of nominations the candidate was either not qualified or was disqualified for
being chosen to fill the seat under the provisions of Article 102 or 191. Even if his/her
nomination is not rejected and a person holdirdisqualifying office of profit, is elected as a
MP, an election petition can be filed under section 100(1)(a) of RP Act which provides that if
the High Court is of opinion that on the date of his election, a returned candidate was
disqualified from beig chosen to fill the seat under the Constitution, the High Court shall
declare the election of the returned candidate to be void.

21. This position was clearly settled by the decisions of two Constitution Benches of
this Court inElection Commission, Inéh v. Saka Venkata Subba Ra& Union of India
[1953 SCR 1144] an8rundaban Nayak v. Election Commission of Indi§1965) 3 SCR
53]. Both these decisions referred to and dealt with Article 190 and 192 which are applicable
to State Legislatures and whos@vsions are identical with the provisions of Articles 101
and 103 relating to Parliament.

22. Thus, it is clear that where a person was under a disqualification at the time of his
election, the provisions of Articles 101(3)(a) and 103 will not applySHe/will continue as
a Member unless the High Court in an election petition filed on that ground, declares that on
the date of election, he/she was disqualified and consequently, declares his/her election to be
void. It follows therefore that if an electedndidate was under a disqualification when he
was elected, but no one challenges his/her election, he/she would continue as a Member
irrespective of the fact that he/she was under a disqualification when elected.

23. We now consider the third aspecthu first question. Article 102(1)(a) provides that
a person shall be disqualified for being a Member of either House of Parliament if he holds
any office of profit under the Government of India or Government of any State other than an
office declared by &liament by law not to disqualify its holder. Article 101(3)(a) provides
that if a Member of either House of Parliament becomes subject to any of the disqualifications
mentioned in clause (1) of Article 102, his seat shall thereupon become vacant. 8cle
provides that if any question arises as to whether a Member of either House of Parliament has
become subject to any of the disqualifications mentioned in clause (1) of Article 102, the
guestion shall be referred for the decision of the President iandehision shall be final.
Article 104 provides that if a person sits or holds as a Member of either House of Parliament
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when he knows that he is disqualified for membership thereof, he shall be liable in respect of
each day on which he so sits or votesa penalty of five hundred rupees to be recovered as a
debt due to the Union.

24. The constitutional scheme therefore is that a person shall be disqualified from
continuing as a Member of Parliament if he/she holds any disqualifying office of prafit. Su
a disqualification can result in the vacation of his/her seat when the Member admits or
declares that he/she is holding the disqualifying office of profit. However, If he/she does not
make a voluntary declaration about the same, the question of whethbe is disqualified or
not, if raised, shall have to be referred for a decision by the President of India the same will be
made after obtaining the opinion of the Election Commission of India. The question of
whether a particular member has incurredsguhlification can be referred for the decision of
the President by any citizen by means of making an application to the President. It is only
after the President decides that the Member has incurred an alleged disqualification that the
particular membes' seat would become vacant. The words "if any question arises as to
whether a Member of either House of Parliament has become subject to any disqualifications"
conclusively shows that the question of whether a Member has become subject to any
disqualificaton under clause (1) of Article 102 has to be decided only by the President. Such
a question would of course be a mixed question of fact and law. The Constitution provides the
manner in which that question is to be decided. We are of the view that iy iaftem such a
decision is rendered by the President, that the seat occupied by an incumbent MP becomes
vacant. The question of a person being disqualified under Article 102(1) and the question of
his seat becoming vacant under Article 101(3)(a) thougbety interlinked, are distinct and
separate issues.

25. The constitutional scheme in Articles 101 to 104 contains several irrefutable
indications that the vacancy of the seat would occur only when a decision is rendered by the
President under Article 10&hich declares that a Member has incurred a disqualification
under Article 102(1) and not at the point of time when the Member is alleged to have incurred
the disqualification.

26. We may first refer to the different circumstances in which a seat ofnabéfe
becomes vacant:

(i) Clause (2) of Article 101 provides that where a person is chosen as a Member both of
the Parliament and of a House of Legislature of a State then at the expiry of such period as
may be specified in the rules made by the Presidkat, person's seat in Parliament shall
become vacant unless he/she has previously resigned from his/her seat in the legislature of the
State.

(ii) Clause 3(a) of Article 101 provides that if a Member of either House of Parliament
becomes subject to anysdualification mentioned in clause (1) of Article 102, his/her seat
shall thereupon become vacant. Clause (1) of Article 102 refers to five circumstances in
which a person shall be disqualified for being chosen and for being a Member of Parliament,
(one ofwhich is if he/she holds any office of profit under the government of India or
government of any State other than an office declared by the Parliament by law not to
disqualify its holder). Article 103 provides that if any question arises as to whethembdvl
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of either House of Parliament has become subject to any of the disqualifications mentioned in
clause (1) of Article 102, the question shall be referred for the decision of the President whose
decision shall be final.

(iii) Clause 3(a) of Article 10lalso provides that if a Member of either House of
Parliament becomes subject to any of the disqualifications mentioned in clause (2) of Article
102, his/her seat shall thereupon become vacant. Clause (2) of Article 102 refers to a person
being disqualifiedor being a Member of either House of Parliament on ground of defection
under the Tenth Schedule to the Constitution. Paragraph (6) of Tenth Schedule provides that
if any question arises about whether a Member of a House has become subject to
disqualificdion under the Tenth Schedule, the question shall be referred for the decision of
the Chairman, or as the case may be, the Speaker of such House and his/her decision shall be
final.

(iv) Clause 3(b) of Article 101 provides that if a Member of either dafdParliament
resigns his/her seat and his/her resignation is accepted by the Chairman or the Speaker, as the
case may be, his/her seat shall thereupon become vacant.

(v) Clause (4) of Article 101 provides that if for a period of 60 days a Memberhef eit
House of Parliament is without permission of the House absent from all meetings thereof, the
House may declare his/her seat vacant.

27. It can be seen from the abeawentioned permutations that there are several
possibilities may lead to a seat becogniracant. It is also clear that a seat becomes vacant
only on after an adjudication in cases falling under Article 101(3)(a), whereas, the seats
become vacant without any adjudication on the happening of specified events in respect of
vacancies arising ued Article 101(2), 101(3)(b) and 101(4). A vacancy under Article
101(3)(a) would occur in the case of disqualifications enumerated under Article 102(1) only
after there has been a decision on the subject of such disqualification by the President. The
exceftion to this proposition would of course arise when there is a voluntary admission of the
disqualification by a particular Member to the Speaker/Chairman of the House, as the case
may be. The vacancy under Article 101(3)(a) will occur in the case of sgqealification
mentioned under Article 102(2), only after a decision has been made on the subject of such
disqualification by the Chairman or the Speaker of such House as the case may be. Thus,
Para. 6(1) of Tenth Schedule of the Constitution is analogouArticle 103(1) of the
Constitution and both contemplate adjudication by an authority on the subject of
disqualification, albeit with respect to distinct grounds. On the other hand, in case of a person
who resigns, the vacancy occurs [as per Arfl(3){b)] when the resignation is accepted by
the Chairman or the Speaker and in such case, the Constitution does not contemplate any
adjudication on the subject of disqualification. Similarly, in the case of a Member being
absent without permission for a periofd60 days the vacancy arises when the House declares
his seat vacant and there is no provision for adjudication about such disqualification. In the
case of a person having a dual membership of Parliament and a State Legislature, on the
expiration of 15 dys (provided by the Prohibition of Simultaneous Membership Rules 1950),
the person's seat in Parliament becomes vacant without any further adjudication.
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28. Thus we find that for a vacancy to occur under Article 101(4), there should be a
declaration by e House, for a vacancy to occur under Article 101(3)(b) there should be
acceptance of resignation by the Chairman or the Speaker of the House and under Article
101(2) the vacancy arises automatically on the expiry of 15 days after the point of time that
the particular MP became a Member of the State Legislature. However, the vacancies
contemplated in Article 101(3)(a) will arise only when the disqualification is decided upon
and declared by the President under Article 103(1) or declared by the Chairntla@ or
Speaker of the House under Para. 6(1) of Tenth Schedule. Therefore in the case of vacancy
under Article 101(3)(a), the vacancy of the seat is not automatic consequent upon incurring
the disqualification but would occur only upon a declaration of tequailification by the
designated authority. For example, if a Member gives up membership of a political party or
votes or abstains from voting in the House in a manner that is contrary to the directions issued
by his/her political party, Para. 2 of Tentkh®dule provides that the said Member of the
House shall be disqualified. However, the vacancy of his/her seat does not become operative
on the day he/she gives up membership of the political party or when he/she votes or abstains
from voting in a mannerhat is contrary to the directions issued by his/her political party.
With regard to disqualification on the ground of defection, the vacancy of the seat would
become operative only when a decision is rendered by the Chairman or the Speaker of the
House asthe case may be declaring his disqualification. Similarly in respect of the
disqualification on the ground of holding an office of profit, the vacancy of the seat would
become operative only when the President decides the issue on the subject of tHe allege
disqualification and declares that a particular Member has incurred the same. Such a decision
may be made either on the basis of an adjudication where the question is disputed, or on the
basis of an admission by the Member concerned.

29. We also findwgpport for this view from a reading of Sections 147, 149 and 151A of
the RP Act. Section 147 deals with a casual vacancy in the Council of States and Section 149
deals with casual vacancies in the House of People, on account of the seat of a Member
becomiry vacant or being declared vacant or his election being declared void. Section 151A
provides that when such casual vacancy arises, the Election Commission shall have to fill up
the vacancy by holding byalections within a period of six months from the edaif
occurrence of the vacancy. There is no difficulty in calculating this six month period where a
Member's seat becomes vacant on account of his/her seat being declared vacant under Article
101(4) or when it becomes vacant on account of his/her resignaging accepted by the
Chairman or the Speaker under Article 101(3)(b). However, the position will be different
when the vacancy to be filled up arises on account of any of the disqualifications mentioned
in clause (1) or clause (2) of Article 102.

For example if a person gives up his membership of a political party or if he votes or
abstains from voting in a manner that is contrary to the directions issued by his/her political
party, the election cannot be held within six months from that date. Similadg a Member
accepts an office of profit on a particular day, it is not possible to hold election within six
months from the date of such acceptance of office of profit on the ground that he/she was
disqualified on that day. In such cases if the vacasfcyhe seat is automatic, the bye
elections will have to be held within six months from such date of incurring disqualification.
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However in many cases, the Election Commission may not even know about the occurrence
of the disqualification. Furthermore, tivery occurrence of disqualification is likely to be
disputed in most cases. Therefore, even though the occurrence of a vacancy is an automatic
consequence of incurring a disqualification, the same would arise only after the
disqualification is declared tthe decision of the appropriate authority (President, Speaker, or
Chairman of the House as the case may be).

30. Therefore, upon a proper construction of the provisions of Articles 101 to 103, it is
evident that a declaration by the President underclartil03(1) in the case of a
disqualification under Article 102(1) and a declaration by the Speaker or the Chairman under
Para 6 of Tenth Schedule in the case of a disqualification under Article 102(2) is a condition
precedent for the vacancy of the sebArticle 101(3)(a) is interpreted otherwise, it will lead
to absurd results thereby making it impossible to implement or enforce the relevant provisions
of the Constitution or the RP Act. Let us visualize some of these possibilities. Assume a
scenario whee a political party states that one of its Members gave up his/her membership,
and on the other hand the concerned member denies the same fact. The six month period
prescribed for conducting a byéection cannot obviously be computed from the allegeel dat
of surrender of membership. The said period should be properly computed from the date on
which a decision on the subject of disqualification is given by the Chairman or Speaker of the
House. Similarly when somebody alleges that a sitting MP had accapteffice of profit,
there would be no automatic vacancy of the seat, as the question whether the Member
accepted any office of profit or not, may be a disputed issue. Therefore under the
constitutional scheme, the vacancy would occur only when the digputsolved by a
decision of the President which could then result in a declaration of disqualification. Hence, it
is tenable to hold that when Article 101(3)(a) states that when a Member of House of
Parliament becomes subject to any of the disqualifinatimentioned in clause (1) or clause
(2) of Article 102, it means when the President or the Speaker/Chairman as the case may be,
by his decision declares that Member had incurred the disqualification and not earlier. There
is however no doubt that the don of the President or Chairman/Speaker of the House, is
merely an adjudication and confirmation of a-présting fact. Therefore the disqualification
is not created by the decision of the President. However, the vacancy of the seat is a
consequence dhe decision arrived at by the designated authority.

31. In this context, we may refer to the following observations of the Constitution Bench
in Brundaban Nayakin respect of Article 192 (which equally apply to Article 103) which
makes it clear that a dsion/declaration by the Governor/President is not optional, but a
necessity in cases under 191(1) and 101(1). It was held that, [(1965) 3 SCR 53,
Gajendragadkar, J. at Para. 14]:

"It is true that Aricle 192(2) requires that whenever a question a@set® the
subsequent disqualification of a member of the Legislative Assembly, it has to be
forwarded by the Governor to the Election Commission for its opinion. It is
conceivable that in some cases, complaints made to the Governor may be frivolous
or fantastic; but if they are of such a character, the Election Commission will find
no difficulty in expressing its opinion that they should be rejected straightaway. The
object of Article 192 is plain. No person who has incurred any of the
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disqualifications spsfied by Article 191(1), is entitled to continue to be a member

of the Legislative Assembly of a State, and since the obligation to vacate his seat as
a result of his subsequent disqualification has been imposed by the Constitution
itself by Article 190(3(a), there should be no difficulty in holding that any citizen is
entitled to make a complaint to the Governor alleging that any member of the
Legislative Assembly has incurred one of the disqualifications mentionadiate

191(1) and should, thereforeacate his seat. The whole object of democratic
elections is to constitute legislative chambers composed of members who are
entitled to that status, and if any member forfeits that status by reason of a
subsequent disqualification, it is in the interektthe constituency which such a
member represents that the matter should be brought to the notice of the Governor
and decided by him in accordance with the provisiosro€le 192(2)." (emphasis
supplied)

Kanta Kathuria also clearly held that when a kider accepts an office of profit and
incurs a disqualification, and such disqualification is retrospectively removed, the Member
would continue to be a Member.

32. However, the petitioners have contended that Kanta Kathuria had failed to notice
the twoearlier Constitution Bench judgments on this aspe8aka Venkata Subba Raand
Brundaban Nayakand therefore, may not be good law. On a careful examination of these
precedents, we find no merit in this contention. The petitioners contendeshitzat/erkata
Subba Raohad held that the seat became vacant automatically when the Member accepted
the office of profit and therefore, retrospective removal of disqualification will not revive the
membership. The issue 8aka Venkata Subba Ramas whether Article 190(3) and 192(1)
applied to a Member who had already incurred a disqualification at the time of being elected.
The issue as to when a Member's seat would become vacant, if he accepts an office of profit
during his tenure as a legislator did not arisethiat case. The observations relied on
(extracted irpara21 above) was made in the context of distinguishing between a person who
had already incurred under a disqualification at the time of being elected and a person who
allegedly incurred a disqualifiian after having becoming a Member. What this Court stated
was that a person under disqualification when elected does not vacate his seat under Article
190(3)(a), but will continue until his/her election is set aside under Section 100 of RP Act.
The quesbn of when the seat of a sitting member (who incurs disqualification by accepting
an office of profit during the tenure of his membership) would become vacant, neither arose
for consideration and nor was it decided in the said case.

Therefore Saka Venkd&a Subba Raois of no assistance to contend that there is an
automatic vacation of seat when a Member accepts an office of profit and incurs a
disqualification during his tenure.

34. In Brundaban Nayak a private citizen (second respondent) complainedho
Governor that the appellant had incurred disqualification under Article 191(e), subsequent to
his election as a Member of the Orissa Legislative Assembly. The Governor forwarded the
said complaint of the second respondent to the Election Commissioh isbBued a notice to
the appellant for an enquiry into the complaint. The appellant challenged the jurisdiction of
the Election Commission to hold an enquiry into such complaint. This court while examining
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the said issue observed that no person who ltasrgd any of the disqualifications specified

by Article 191(1), is entitled to continue to be a Member of the Legislative Assembly of a
State, and since the obligation to vacate his seat as a result of his subsequent disqualification
has been imposed blga Constitution itself by Article 190(3)(a) there should be no difficulty

in holding that any citizen is entitled to make a complaint to the Governor alleging that any
Member of the Legislative Assembly has incurred one of the disqualifications mentioned i
Article 191(1) and should, therefore, vacate his seat. The observation was thus in the context
of considering the jurisdiction of the Election Commission and the right of a citizen to make a
complaint under Article 191(1). In fact, the observations lemgport to the view that it is

only after the decision by the Governor undeticle 192 (corresponding to the decision by

the President undéirticle 103) declaring that a Member has incurred a disqualification, that
such a Member's seat would become waca

35. The petitioners next placed reliance on observations in another Constitution Bench
decision inP.V. Narasimha Raov. State[(CBI/SPE), (1998) 4 SCC 626]. S.P. Bharucha, J.
noted as follows:

The question for our purposes is whether having cegathe terms of Articles

101, 102 and 103, the President can be said to be an authority competent to remove

a member of Parliament. It is clear fra¥rticle 101, that the seat of the member of

the Parliament becomes vacant immediately upon his becomlnjgcs to the

disqualifications mentioned in Article 102, without more. The removal of a member

of Parliament is occasioned by operation of law and is self operative. Reference to

the President under Article 103 is required only if a question arisesswether a

Member of Parliament has earned such disqualification; that is to say, if it is

disputed. The President would then have to decide whether the Member of

Parliament had become subject to the automatic disqualification contemplated by

Article 101. Hs order would not remove the Member of Parliament from his seat or

office but would declare that he stood disqualified. It would operate not with effect

from the date upon which it was made but would relate back to the date upon which

the disqualificatiorwas earned.

The aforesaid observations are made, as noticed above, in the context of examining
whether the President can be said to be an authority competent to remove a Member. The
guestion was answered by holding that he/she merely adjudicates whétteentaer had
incurred disqualification and he/she does not disqualify a Member. The observations relied on
by the petitioner that "the removal of a Member is occasioned by operation of law and is self
operative" and that "the seat of the Member of Parlidrbecomes vacant immediately upon
his becoming subject to the disqualifications mentioned in Article 102, without more" are
therefore to be understood in relation to the nature of powers vested with the President under
Article 103. The question which waseibg considered and the context in which these
observations were made was completely different. It is also of some interest to note that the
said observations were made by Bharucha and Rajendra Babu, JJ. (as they then were). S.C.
Agrawal, J. [for himselfiad Dr. Anand J. (as he then was)] explained the position differently:

AThe said function of the President is
which is to be exercised in the event of a dispute giving rise to the question whether
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a Member of eitherHouse of Parliament has become subject to any of the
disqualifications mentioned in clause (1) of Article 102 being raised. If the
President holds that the Member has become subject to a disqualification mentioned
in clause (1) of Article 102, the Membemould be treated to have ceased to be a
Member on the date when he became subject to such disqualification. If it is not
disputed that a Member has incurred a disqualification mentioned in clause (1) of
Article 102, the matter does not go to the Presidaentthe Member ceases to be a
Member on the date when he incurred the disqualification. The power conferred
under Article 103(1) cannot, therefore, be regarded as a power of removal of a
Me mber of Parliament. ... 0

The fifth Member of the Bench (G.N. Ray.,) in his separate opinion agreed with S.C.
Agrawal and Dr. Anand, JJ. with respect to one issue and with S.P. Bharucha and Rajendra
Babu, JJ., in respect of another issue. The learned judge did not express any view with regard
to Article 101. Thereforeeliance on the observations of Bharucha and Rajendra Babu, JJ (as
they then were) to contend that the seat of a sitting MP stands vacated on the date on which
he/she accepts the disqualifying office of profit and not on the date when the President
declareshim/her to be disqualified, would be contrary to the provisions of Article 101 to 104
as well as the Constitution Bench decisions of this CouKanta Kathuria, Brundaban
Nayak andIndira Gandhi. It is evident from the said decision fhV. Narasimha Ra that
when the President adjudicates on the subject of whether a Member was disqualified or not
and gives a finding that he/she is disqualified, he/she is merely deemed to have ceased being a
Member from the date that he/she had incurred the disquadficdt follows that a member
continues to be one until the decision of the President and when the outcome of the decision is
that he/she is disqualified it relates back to the date when the said disqualification was
incurred. If the President holds th&et Member has not incurred the disqualification, the
person continues as a Member.

36. There is no doubt that the disqualification, when declared by the President will
become operative from the date the Member accepted the office of profit'. It is fiiso no
doubt that the vacation of the seat is consequential. However, the question is whether the seat
of the Member become vacant without anything more when a person accepts an “office of
profit? The obvious answer is 'no'. If the Member does not mak&uataoy declaration that
he/she has incurred a disqualification and if no one raises a dispute about the same, the
Member would continue in spite of accepting an office of profit. There is nothing strange
about this position. We have already noted that nwlae person who has incurred a
disqualification offers himself /herself as a candidate and is subsequently elected and if no
one objects and if the Returning Officer accepts the nomination and if no election petition is
filed challenging the election, theime/she would continue as a Member in spite of the
disqualification. Therefore, our considered opinion is that while a disqualification results in
the vacation of the seat of a Member, the vacancy occurs only when the President decides and
declares the dis@lification under Article 103.

37. When the Amending Act retrospectively removed the disqualification with regard to
certain enumerated offices, any Member who was holding such office of profit, was freed
from the disqualification retrospectively. Agtbe date of the passage of the Amendment Act,
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none of the Members who were holding such offices had been declared to be disqualified by
the President, Section 4(2) was not attracted and consequently they continued as Members.

Re : Question (ii)

38. \Which 'offices' should be excluded for the purpose of disqualification, is a question
that properly lies in the legislative domain. In this case, what kind of office would amount to
an 'office of profit' under the Government and whether such an officeofif & to be
exempted is a matter to be considered by the Parliament. The key concern that certain offices
or places held by a MP may be either incompatible with his/her duty as an elected
representative of the people or affect his/her independence wd/éaken his/her loyalty to
his/her constituency and, therefore, should disqualify the holder thereof, is a matter to be
addressed by the Parliament. It is also not possible to classify and include the offices
exempted from the said disqualification inganeric sense. While making the legislation
exempting any office, the question whether such office is incompatible with his/her position
as a MP and whether his/her independence would be compromised and whether his/her
loyalty to his/her constituency wile affected, should no doubt be kept in mind to safeguard
the independence of the Members of the legislature and to ensure that they are free from any
kind of undue influence from the executive.

The learned counsel for the petitioners have not advancecbatsntion that any of the
newly exempted 'offices' suffer from any such impropriety or will be prejudicial to the
constituency or affect the independence of the member. The plea regarding violation of
Article 14 merely because several other similar effiof profit are not included in the
exempted category, has no basis. As each office of profit may have different effects and
conseguences on the Member, there is no viable basis for the assumption that all offices of
profit are equal and that all officed profit should be excluded. The argument based on
Article 14 of the Constitution is highly illogical and without any force.

39. This brings us to the last question. It is not in serious dispute that ever since
Bhargava Committee submitted its reportNovember, 1955, whenever an office of profit
had to be exempted the matter used to be referred to a Joint Committee and its opinion
whether the office should be exempted or not, was being taken and only when there was a
recommendation that a particulafiog should be exempted, the Act was being amended to
add that office to the list of exemptions. However, this was merely a parliamentary procedure
and not a constitutional convention. Once the Parliament is recognized as having the power to
exempt from diqualification and to do so with retrospective effect, any alleged violation of
any norm or traditional procedure cannot denude the power of Parliament to make a law. Nor
can such law which is otherwise valid be described as unconstitutional merely bacause
procedure which was followed on a few occasions was not followed for the particular
amendment.

40. For the aforesaid reasons, we are of the opinion that the impugned legislation is
constitutionally valid and the writ petitions are without any merits @e dismissed.

* k k k%
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Konappa Rudrappa Nadgouda Vishwanath Reddy
AIR 1969 SC 447

HIDAYATULLAH, C.J . - This is an appeal from the judgment and order of the High
Court of Mysore, September 15, 1967, in an election matter in which the presenarappell
was the election petitioner. The election concerned the Yadagiri constituency and was held in
February 1967 during the last general elections. To begin with, there were seven candidates.
Of these five withdrew leaving the seat to be contested by thellapt and the first
respondent here. The first respondent was returned as the successful candidate having
obtained 4,000 and odd votes in excess of his rival. On March 30, 1967 the defeated candidate
preferred an election petition which has given risthéopresent appeal. The election petition

was dismissed by the High Court and in this appeal, the election petitioner claims that the
decision of the High Court was erroneous and that the election of the first respondent was
void for reasons to be statkdreatfter.

2. The first respondent was a partner in a firm known as that Yadagiri Construction
Company, Yadagiri. This firm held several contracts from the Mysore Government. In this
appeal, we are concerned with two contracts only which were the cainostrat (1) a road
known as "Nalwar Sonthi Road" in Gulbarga Division for a distance of four miles and (2) a
dispensary building for the Primary Health Centre at Wadagara. The contention of the
election petitioner was that these contracts were subsistingaiouary 20, 1967 when the
nominations were filed and the subsistence of the contracts with the Government rendered the
election of the first respondent void. The election petitioner claimed that he was entitled to be
declared elected after consideringttthe votes cast in favour of the 1st respondent as thrown
away. The High Court in its judgment held that the contracts were not subsisting and that the
election was therefore not affected.

3. The matter is one of fact, but it is necessary, before vee ieid an examination of the
facts, to set out the law relating to disqualification of candidates on this ground. Under
Section 9A of the Representation of the People Act, 1951 it is provided as follows:

A person shall be disqualified if, and for so loag there subsists a contract
entered into by him in course of his trade or business with the appropriate
Government for the supply of goods to, or for the execution of any works undertaken
by, that Government.

Explanation For the purpose of this sectiamhere a contract has been fully
performed by the person by whom it has been entered into with the appropriate
Government, the contract shall be deemed not to subsist by reason only of the fact
that the Government has not performed its part of the comither wholly or in part.

4. It may be mentioned here that previously the section did not contain the Explanation. In
Chatturbhuj Vithaldas Jasaniv. Moreshwar Parashram{(1954) SCR 817] the existence of
liability on part of the Government to pay for aljukxecuted contract was held to be a
disqualification. It appears that Parliament thought that since Government moves slowly and
many bills remain outstanding for a long time, this part of the disability may be removed. The
amendment, therefore, takes gwieom the ban of the section the subsistence of one side of
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the contract, viz., the performance thereof by Government by paying for the goods supplied or
the work executed. In other respects, the law remains very much the same as it was when the
ruling referred to above was given. We shall have to refer to certain observations in the ruling
which, in our opinion, must be taken into account before reaching the conclusion whether the
contract or contracts continued to subsist on the date on which the taraffdeed himself

for election. We shall now continue our narration of the facts.

5. As has been stated already, there were two contraetfor the construction of a road
for a distance of four miles and the other for the construction of a dispensigind Two
separate agreements have been produced which were entered into by the Yadagiri
Construction Company with the Government for the execution and performance of these
contracts. It was urged in the High Court by the election petitioner that etk tontracts
remained incomplete and, therefore, they subsisted and that the candidate was under a
disqualification and could not stand for the election. The contract for the construction of the
road entered into by Yadagiri Construction Company includesdve items which the firm
had to complete. They are conveniently described as items 1 to 7 and 8 to 12. The case of the
election petitioner was that, although item 1 to 7 had been completed, items 8 to 12 remained
to be completed. In the Schedule to tieatract for the building of the dispensary, a number
of items were included in the Schedule. Of these, 8 items were found to be incomplete and,
therefore, the same position ensued as in the case of the road. The evidence led in the case
consisted of doauents from the Public Works Department and oral testimony of the
engineers who were in charge of these constructions and others. After appraising the
evidence, the High Court came to the conclusion that although some of the items from these
two contracts right not have been completed, still the contracts as a whole were substantially
performed and, therefore, there was no bar to the candidature of the 1st respondent. The High
Court also held that although these agreements contained a clause for mairaedaepairs
over a period of time after the completion of the work of construction, that did not make the
contracts to subsist and therefore, that too was not a disability.

6. Mr. Chagla in arguing the appeal tries to establish that both the conclusibadHigh
Court are erroneous. The evidence in the case, as is usual, is widely discrepant between the
parties. They both held certificates issued by the Public Works Department, one set showing
that the work had been completed and a subsequently isstiethaving that something
remained to be done and that the contracts were still subsisting. We shall refer to these
documents now.

7. The contract in relation to the road was entered into on December 17, 1962 and is
evidenced by Ex. 0. The Schedule tthe contract showed that the construction had to be
completed according to it. The contract went on to provide by clause 20 as follows:

The contractor is to maintain the reconstructed portion of the road for a period of
three months after the Executive Erepr has certified the same to be completed to
his satisfaction.

The Schedule to this contract provided for surfacing of the road, collection of Shahabad
soling stones, collection of muram for earth work, spreading muram over soling, and metal
etc. In adlition to the proper construction of the road, it was the duty of the contractor to



174

supply and fix mile and hectometer stones and to fix the road boundaries and demarcation
stones etc. This work represents items 8 to 12. Those relating to the road pdamns 17
to which also reference has been made earlier.

8. Now it is agreed on both sides that itevis iere duly completed. The dispute is with
regard to items-82. Nomination to the Assembly had to be filed on 20th January, 1967 at the
latest. 21sJanuary was fixed for scrutiny of the nomination papers and the election was to
follow in the month of February. On 18th January, 1967, the first respondent obtained a
certificate that his contracts had been fully performed. He approached the ExeogiivecE
on the 19th. The Executive Engineer was busy throughout the day. The respondent therefore
asked his Personal Assistant (who incidentally is a gazetted officer of the rank of an Assistant
Engineer) to give him the necessary certificate. The Pergwssstant telephoned to the
Assistant Engineers icharge and on their statement that the work had been physically
completed, he granted the certificates to that effect. It appears that the election petitioner was
also busy in his turn. He obtained cataigdn of these certificates from the Executive
Engineer on the following day. The Executive Engineer asked the Assistant Engineers to state
whether the work had been completed and the Assistant Engineer thereupon gave the
certificate that items-82 of the first contract were not complete. We have so far described
the contract dealing with the road.

9. The contract for the construction of the dispensary was executed on February 23, 1966.
The schedule to that contract contained a description of 27 iterob tdid to be completed.
In addition, there was the requirement that the entire premises would be cleaned and put in
habitable state and then handed over. Here also, the dispute is whether the entire contract had
been completed or not. It is the case of #lection petitioner that 9 items were left
incomplete including the construction of a compound wall 30 ft. long for the quadrangular
open yard, supplying welded mesh for the front waiting room and to the rear opening,
whitewashing of one room, paint worKoors etc. This also was certified at first to be
completed but later the certificate was revised and it was stated that the work was not
complete. It is between these two rival certificates and the evidence relating to them that the
matter has to be deled.

10. In respect of the road, the Assistant Engineeharge of the work gave a notice on
December 20, 1966 saying that certain work was not complete. ltésv8re, however, not
mentioned there. The High Court was of the opinion that this amissbmpletely
demonstrated that portion of the work which is now stated to be incomplete must have been
completed. In answer to this, Mr. Chagla has contended that he had asked for the issue of a
Commission in the High Court for the inspection of the gptiich petition he has repeated
here) and he stated that even today this part of the work has not been completed. However we
do not go by such petitions nor are we inclined to issue a Commission which has been asked
for in this Court. We consider the evite, such as it is, and we find the correct situation to
be this. P.W. 3, the Assistant Engineer no doubt stated in his notice that the "balance items"
were only three, he had really mentioned 4 items, but had struck out item no. 2. That,
however, did noshow that no other work remained to be done. The certificates that are there
in favour of the completion of the work were given by the Personal Assistant to the Executive
Engineer on the day the Executive Engineer was absent. No doubt, the PersonaitAssista
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worked as the head of the office in the absence of the Executive Engineer, but it is on record
and duly proved that he had no authority to issue the completion certificates which he did.
The Personal Assistant explained that he had issued the cexsifibatause they were
urgently required for election purposes and because the Assistant Engineer under whose
supervision the construction of the road was taking place had reported completion of the
work. The Executive Engineer, however, verified this agaim the Assistant Engineer and
found that items 8.2 remained to be completed. Mr. Narasaraju complains of the conduct of
the Executive Engineer by saying that he did not visit the spot to see for himself whether the
completion had been made or not. Hatest that in Ex. R1 in which the completion was
reported on 18-1967 there is no mention of itemsl& and it is different in language from

Ex. G1 in which items 812 are shown not to have been completed. We do not think that
anything turns on that. he Officers of the Public Works Department have come to the
witness box and have maintained that these items were infact not completed before the
election took place. We are satisfied that although the construction of the road was complete
the additionaltems which are described as "miscellaneous” in the contract still remained to
be completed. What bearing this will have upon the election of the first respondent is
something which we shall consider after we have analysed the evidence with regard to the
hospital.

11. In respect of the hospital also, the first respondent obtained the certificate from the
Personal Assistant to the Executive Engineer that the work had been completed. This is Ex. P
1. Here again, the Assistant Engineer was consulted andrtlieate showed that there was
physical completion of the work. Later this certificate was also contradicted by the issuance
of another certificate by the Executive Engineer that the work remained incomplete. This
information was given by the Executive dimeer to the Returning Officer by Ex. P. 13
because it was an important matter connected with the election. Mr. Narasaraju hinted that
some outside influence was at work in the cancellation of the earlier certificate in as much as
the Minister for the Pulr Works Department was present at Yadagiri and had also camped at
Gulbarga on the following day. He pointed out that the Chief Engineer and the Executive
Engineer were also present. The insinuation is that this was done under the pressure of the
Minister, because the Congress had been consistently losing the seat at Yadagiri and it was
intended that the first respondent should be knocked out to ensure Congress victory. We do
not find any evidence which shows that the Minister took any interest in thisrralihough
his presence may give rise to some suspicion. We cannot go on suspicion alone. It is obvious
that both sides were straining every nerve to get some documentary evidence in their hands to
prove, one that the work was incomplete and the othat,the work was completed. The
later certificates clearly show that certain parts of the work remained to be completed and
they certainly were overlooked when the first certificate was given. That they were minor
items is not much to the purpose. The cacis as such were not fully performed. Although
we were hesitating whether to apply the de minimis rule to this case we think that there are
other considerations why we should refrain from applying that rule. We make our position
clear. If the work is comileted, it would not mean that the contract is subsisting, if, say, a
glass pane is found broken or a tower bolt or a drop bolt or a handle has not been fixed where
it should have been. The law is not so strict as all that and a sensible view of thew#ictio
have to be taken. The right of a person to stand for an election is a valuable right just as a
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right of a person to vote was considered a valuable right in the leading cesgbgl.White

[(2703) 2 Ld. Raym. 938]. But if the contract subsistsuchsmanner that it cannot be said to

have been substantially completed, the law must take its own course. It is of the essence of the
law of Elections that candidates must be free to perform their duties without any personal
motives being attributed to the A contractor who is still holding a contract with the
Government is considered disqualified, because he is in a position after successful election to
get concession for himself in the performance of his contract. That he may not do so is not
relevant. he possibility being there, the law regards it necessary to keep him out of the
elections altogether. But as we stated, this will be only where the contract has not been fully
performed, although what is full performance of a contract or completion, iatt@rnon

which we do not wish to express a final opinion in this case, because it depends on the
circumstances of each case and more particularly because there is here another condition to
which we have referred.

12. In both the contracts, there was aditton that for a period of three months in one
and for a period of one year in the other, the contractor would make due repairs to all the
defective parts in the execution of the contract. The question is whether the contract can be
said to be subsisting view of this clause. Both sides referred ugitalson's Building and
Engineering Contracts In one passage, Hudson regarded such a clause as in the nature of a
6repair clausebd. But Hudson was not dealing wi
a clause, such as we have in this case. We have to interpret this clause in the context of
election law. Now the contract must be said to subsist if a portion of it is required to be
performed at any time, because so long as the contract has not beengeischg full
performance, it must be taken to subsist. Mr. Narasaraju contends that the phrase "contract for
the execution of the work" shows that it is the execution of the original work which is
contemplated and not any condition of guarantee for refmaiour opinion, this argument,
however, ingenious, is not acceptable because a similar point arose in the case to which we
referred earlier. IlChatturbhuj Vithaldas Jasancase[(1954) SCR 817] Bose, J. dealt with a
similar point in the following words:

It was argued that assuming that to be the case, then there were no longer any
contracts for the "supply of goods" in existence, but only an obligation arising under
the guarantee clause. We are unable to accept such a narrow construction. This term
of the contract, whatever the parties may have chosen to call it, was a term in a
contract for the supply of goods. When a contract consists of a number of terms and
conditions, each condition does not form a separate contract but is an item in the one
contrac¢ of which it is a part. The consideration for each condition in a case like this is
the consideration for the contract taken as a whole. It is not split up into several
considerations apportioned between each term separately. But quite apart from that,
the obligation, even under this term, was to supply fresh stocks for these three depots
in exchange for the stocks which were returned and so even when regarded from that
narrow angle it would be a contract for the supply of goods. It is true that they are
replacements but a contract to replace goods is still one for supply of the goods which
are sent as replacements.
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Applying these observations in the context of construction of buildings and roads, it is
obvious that if some part is found defective and teade done again, the contract of
execution as such is still to be fully performed. It is possible to describe the action taken as
one to repair the defect, but in essence, it is a part of the contract of execution, because no
execution can be said to beoper or complete till it is properly executed. Taking the fact that
some portion of the original contracts remained to be performed with the fact that under the
contracts the contractor was required not only to complete the original work but to repair
defects or redo something which he had not properly done, we think this matter must fall
within Section 9A of the Representation of the People Act. This is not a case like the supply
of a refrigerator, which after giving service for some time goes out @r @od something

has to be done to replace a part which is defective. The analogy is not quite apposite. Here the
building was completed very recently and the flooring had to fme and various other

things were left unfinished and these had to be ¢eteg by the contractor. Similarly in
relation to the road, although the surface was prepared and the road was in actual use, under
the contract, mile and hectometer stones had to be fixed and certain other stones fixed at
curves and boundaries. This wast rdone. The two contracts therefore, were not fully
performed and under clause 20 of the agreement, it was incumbent upon the contractor to
complete this part of his obligation. In our opinion, the High Court was in error in holding
that the contracts hdzken fully performed and therefore Section 9A did not apply.

13. Mr. Narasaraju raises three legal points. The first is that under Article 299, the
contract had to be signed by the Secretary to the Government whereas the contract was signed
by the Execuve Engineer. This point was also consideredaranicase [(1954) SCR 817]
and it was held that it did not go to save the bar of the election law to the candidature. Next, it
is argued that the section is applicable to a person whereas the contradgthaeadinm and
therefore the first respondent was not barred from standing for the election. In our opinion,
the High Court has taken the right view of the matter. The law requires that a candidate
should not have any interest in any contract with Goventraed even a partner has an
interest sufficient to attract the provisions of Section 9A. Lastly it is argued that the
partnership itself had been dissolved. That would have no effect upon the relations between
the first respondent and the Government. Tinst respondent could not by a private
dissolution of the partnership escape his liability under the contract to the Government, and
there was here notation, because notice of the dissolution was not given to Government and
the Government had not acceptddmpanna, to whom the business was transferred in place
of the firm. We view the transfer of the entire contracts to Hampanna with some suspicion. It
appears that on the eve of the election, the first respondent who wished to contest the seat
from Yadagir, hurried through his contracts, managed to get a completion certificate which
was not quite accurate, dissolved the partnership with a view to clear himself from all
connections with the contracts so that he could stand for the election. In thisleffbis
distinctly failed.

14. We are satisfied that this appeal must succeed and the appeal is therefore allowed, the
election of the first respondent is declared void. In this view of the matter, the votes cast in
favour of the first respondent must beared as thrown away. As there was no other
contesting candidate we declare the appellant (election petitioner) elected to the seat from the
Yadagiri constituency.
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K. Prabhakaranv. P.Jayarajan
(2005) 1 SCC 754

R.C. LAHOTI, C.J .17
Facts in C.A. No. 8212001:

1. Election to the 14, Kuthuparamba Assembly Constituency was held in the months of
April-May, 2001. There were three candidates, including the appellant, K. Prabhakaran and
the respondent, P. Jayarajan contesting the election. Nominations werenfizti4.2001.

The poll was held on 10.5.2001. The result of the election was declared on 13.5.2001. The
respondent was declared as elected.

2. In connection with an incident dated 9.12.1991, the respondent was facing trial, charged
with several offenceOn 9.4.1997, the Judicial Magistrate First Class, Kuthuparamba held
the respondent guilty of the offences and sentenced him to undergo imprisonment as under:

Offences Sentence

Under Section 143 read with Section 149 IPC R.l. for a period of one month
Under Section 148 read with Section 149 IPC R.I. for six months
Under Section 447 read with Section 149 IPC R.l. for one month
Under Section 353 reawvith Section 149 IPC R.I. for six months
Under Section 427 read with Section 149 IPC R.l. for three months
Under Section 3(2) (e) under the P.D.P.P. Act

read with Section 149 IPC R.l.den@ar

3. The sentences were directed to oamsecutively(and not concurrently). Thus, the
respondent was sentenced to undergo imprisonment for a total period of 2 years and 5
months. On 24.4.1997, the respondent filed Criminal Appeal No. 118/1997e bitfer
Sessions Court, Thalassery. In exercise of the power conferred by Section 389 of the Code of
Criminal Procedure, 1973 (‘the Code') the Sessions Court directed the execution of the
sentence of imprisonment to be suspended and the respondent tcabedr@e bail during
the hearing of the appeal.

4. The nomination paper filed by the respondent was objected to by the appellant on the
ground that the respondent having been convicted and sentenced to imprisonment for a term
exceeding 2 years was disqtieli from contesting the election. However, the objection was
overruled by the returning officer and the nomination of the respondent was accepted. The
returning officer formed an opinion that the respondent was convicted for many offences and
any of the érms of imprisonment for which he was sentenced was not 2 years, and therefore,
the disqualification within the meaning of Section 8(3) of the Representation of the People
Act, 1951 (hereinafter 'RPA', for short) was not attracted.

5. On 15.6.2001, the ppllant filed an election petition under Chapter Il of RPA mainly
on the ground that the respondent was disqualified, and therefore, neither his nomination was
valid nor could he have been declared elected.

6. On 25.7.2001, the Court of Sessions pariywad the appeal filed by the respondent.
The conviction of the accused and the sentences passed on him were maintained, subject to
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the modification that the substantive sentences of imprisonment for the several offences for
which the respondent was fougdilty were made to run concurrently.

7. On 5.10.2001, a learned Designated Election Judge of the High Court decided the
election petition by directing it to be dismissed. The learned Judge did not find any fault with
the view taken by the returning offic that Section 8(3) of RPA was not attracted. The
learned Judge also held that during the pendency of the election petition, the sentence passed
by the trial court had stood modified by the appellate court which, while maintaining the
conviction and diffeent terms of imprisonment to which the respondent was sentenced, had
directed the sentences to run concurrently. In the opinion of the High Court, the sentence, as
modified by the appellate court, operated retrospectively from the date of the judgrtrent of
trial court, and, therefore also the disqualification had in any case ceased to exist. The High
Court placed reliance on two decisions of @murt namelyShri Manni Lal v. Shri Parmai
Lal [(1970) 2 SCC 462] an¥idya Charan Shuklav. Purshottam Lal Kaushik [(1981) 2
SCC 84].

Facts in C.A.6691/2002:

8. On 18.9.1993, FIR N0.386 for offences under Sections 148, 307, 323, 325, 326/149 of
the Indian Penal Code and Sections 25 and 27 oftims Act 1959was registered against
Nafe Singh, respondent 1. One of the injured persons in the incident, died after the
registration of the F.I.LR. On 20.9.1993 the offence was converted into one of murder under
Section 302 I.P.C. and other accusedspes were arrested. Later on, Nafe Singh was
released on bail. On 10.5.1996 while the charges against Nafe Singh and other accused
persons were being tried, elections took place in the State of Haryana. Nafe Singh contested
elections and on 10.5.1996 hesvdeclared elected as a Member of Legislative Assembly
from 37, Bahadurgarh Constituency.

9. On 17.5.1999, the Sessions Court trying the accused and others, held Nafe Singh guilty
of an offence punishable under Section 302 I.P.C. and other offence8.®1%99 he was
sentenced to undergo imprisonment for life. On 25.5.1999 he filed an appeal in the High
Court against his conviction. On 8.10.1999 the High Court directed the execution of sentence
of imprisonment passed against Nafe Singh to be suspemdedliso directed him to be
released on bail. Nafe Singh furnished bail bonds and was released on bail. By that time he
had undergone imprisonment for four months and twenty one days.

10. On 14.12.1999, the Governor of the State of Haryana dissolved Hakgaembly for
mid term poll. In the first week of January 2000 the Election Commission notified the
election programme for 37,Bahadurgarh Assembly Constituency, the last date for filing
nominations was appointed as 3.2.2000. On 29.1.2000 Indian NatiokaDal, to which
Nafe Singh belonged, released the first list of its official candidates wherein the name of Smt.
Shiela Devi wife of Nafe Singh, respondent 1, was included. On 1.2.2000 Smt. Shiela Devi
filed her nomination paper on Indian National Lok @iaket. On 2.2.2000 Nafe Singh also
filed his nomination paper as a dummy candidate or an alternative to his wife Smt. Shiela. On
the date of the scrutiny of nomination papers the appellant objected to the nomination of Nafe
Singh submitting that the latt, in view of his conviction and sentence of life imprisonment
passed under Section 302 I.P.C., was disqualified for being chosen as a member of Haryana
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Assembly under Article 191 of the Constitution read with Section 8(3) of the RPA. The
objection was osrruled by the Returning Officer who accepted as valid the nomination paper
filed by Nafe Singh. However, the nomination paper of Smt. Shiela, wife of Nafe Singh was
not found to be in order and hence rejected. Indian National Lok Dal then nominated Nafe
Singh as its candidate from Bahadurgarh Assembly Constituency. Polling was held on
22.2.2000. Results were declared on 25.2.2000 wherein Nafe Singh was declared elected over
the appellant, the nearest rival, by a margin of 1,648 votes. There were, iteadn e
candidates in the election fray.

11. On 8.4.2000, the appellant filed an election petition under Chapter Il of the RPA. One
of the grounds taken in the election petition was of improper acceptance of the nomination
paper of Nafe Singh by the RetungiOfficer. Nafe Singh contested the election petition. The
learned Designated Election Judge of the High Court of Punjab and Haryana framed 13 issues
arising from the pleadings of the parties. Issues no.1 to 7 were heard as preliminary issues not
requiring any evidence.

12. Before we may proceed to notice the result of the election petition as determined by
the High Court, a few more dates need to be noticed, as they are relevant. The hearing of the
preliminary issues commenced on 12.2.2001 and contifareskveral dates of hearing. On
19.3.2001 Nafe Singh, in spite of the hearing on all the issues having been already concluded,
made request to the High Court that the High Court may first decide his criminal appeal so
that in the event of his being exoagrd of the charges and being acquittexicould gain the
benefit of the decisions of this Court 8hri Manni Lal v. Shri Parmai Lal and Vidya
Charan Shuklav. Purshottam Lal Kaushik The prayer made by the respondenNafe
Singh was opposed on behalff the appellant. However, the learned Designated Election
Judge adjourned the hearing to 27.4.2001 and then to 3.5.2001 on which date the judgment
was reserved. When the judgment in the election petition was still awaited, on 1.8.2001, a
Division Bench ofthe High Court decided the criminal appeal preferred by Nafe Singh,
respondent 1. The appeal was allowed and respondent 1 was directed to be acquitted.
Although the judgment of the Division Bench proceeds on its own merits but one thing which
is noticeablefrom the judgment of the Division Bench of the High Court dated 1.8.2001 is
that the complainant and the other injured persons had come to terms with the accused
(respondent 1), settled their differences and compromised. 15 persons, who had as witnesses
supported the prosecution case at trial, had now filed their affidavits before the Appellate
Court disowning their statements earlier given by them in the trial court and stated (as the
High Court has recorded in its decision), "that the parties had corigaetheir disputes and
that the F.I.LR. had been lodged on account of suspicion and at the instigation of certain
persons and that no such occurrence had taken place."

13. On 21.8.2001 Nafe Singh, respondent 1, placed the appellate judgment of acguittal o
record of the election petition by moving an application in that regard. On 20.12.2001 the
appellant herein made a request to the Hondébl e
indulgence in getting the judgment in the election petition beinggumced. On 25.2.2002
the appellant moved an application before the learned Designated Election Judge praying for
pronouncement of judgment at an early date. The judgment was pronounced on 5.7.2002. The
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election petition was directed to be dismissed. Qwgeveral findings recorded by the High
Court the two which are relevant for the purpose of this appeal, are as under:

() in view of the appeal preferred by the respondent having been allowed, his
conviction and sentence passed thereon respectively #at®d999 and 19.5.1999
stood wiped out as if no conviction had taken place as is the view taken by this Court
in the cases oManni Lal andVidya Charan Shukla.

(i) that on the date of his conviction Nafe Singh was a Member of Legislative
Assembly andtherefore, in view of the provisions contained in-sabtion (4) of
Section 8 of the RPA, the conviction did not take effect for a period of three months,
and as within that period an appeal was preferred which was pending and not
disposed of on the daftof nomination and election of Nafe Singh, he was protected
by the said provision and the disqualification did not take effect.

Proceedings in the appeals

14. The election petitioners in both the cases have preferred these two statutory appeals
under Setion 116A of the RPA.

15. On 1.10.2002, C.A. no. 8213/2001 came up for hearing before altittge Bench of
this Court which expressed doubt about the correctness of the view taken in the cases of
Vidya Charan ShuklaandManni Lal, the former being a theJudge Bench decision, and,
therefore, directed the matter to be placed for consideration by a Constitution Bench. The
Bench also felt that the other issue arising for decision in the case as to whether the
applicability of Section 8(3) of RPA would lstracted only when a person is sentenced to
imprisonment for not less than 2 years for a single offence was also a question having far
reaching implications and there being no decided case of this Court available on the issue, it
would be in public interst to have an authoritative pronouncement by a Constitution Bench
so as to settle the law, and hence directed such other question also to be placed for
consideration by the Constitution Bench. The order of reference is reportdd. as
Prabhakaranv. P. Jayaajan [(2002) 8 SCC 79].

17. Three questions arise for decision:

(1) Whether an appellate judgment of a date subsequent to the date of election, and having
a bearing on conviction of a candidate and sentence of imprisonment passed on him, would
have the fect of wiping out disqualification from a back date if a person, consequent upon
his conviction for any offence and sentenced to imprisonment for not less than 2 years, was
disqualified from filing nomination and contesting the election on the dateswhation and
election ?

(2) What is the meaning to be assigned to the expression "A person convicted of any
offence and sentenced to imprisonment for not less than 2 years" as employegént&ub
(3) of Section 8 of the Representation of the People ¥9517 Is it necessary that the term of
imprisonment for not less than 2 years must be in respect of one single offence to attract the
disqualification?

(3) What is the purport of sedection (4) of Section 8 of RPA? Whether the protection
against disqalification conferred by subection (4) on a member of a House would continue
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to apply, though the candidate had ceased to be a member of Parliament or Legislature of a
State on the date of nomination or election?

Relevant Provisions
18. The relevant prasions of law may be set out as under:
Constitution of India

Article 191 Disqualification for membershifl) A person shall be disqualified for
being chosen as, and for being, a member of the Legislative Assembly or Legislative
Council of a State

X X X

(e) if he is so disqualified by or under any law made by Parliament.

X X X
The Representation of the People Act, 1951
8. Disqualification on conviction for certain offeneesx x x

(3) A person convicted of any offence and sentenced to impriesunfior not less
than two yearspther than any offence referred to in sdetion (1) or suisection
(2), shall be disqualified from the date of such conviction and shall continue to be
disqualified for a further period of six years since his release.

(4) Notwithstanding anything in stdection (1), susection (2) or suisection (3)
a disqualification under either sglection shall not, in the case of a person who on
the date of the conviction is a member of Parliament or the Legislature of a State, take
effect until three months have elapsed from that date or, if within that period an
appeal or application for revision is brought in respect of the conviction or the
sentence, until that appeal or application is disposed of by the court.

100. Grounds for éclaring election to be voifll) Subject to the provisions of
sub section (2) if the High Court is of opinien

(a) that on the date of his election a returned candidate was not qualified, or was
disqualified, to be chosen to fill the seat under the @atish or this Act; or

XXX

(d) that the result of the election, in so far as it concerns a returned candidate, has
been materially affected

() by the improper acceptance of any nomination, or

(ii) by any corrupt practice committed in the interestthefreturned candidate by
an agent other than his election agent, or

(i) by the improper reception, refusal or rejection of any vote or the reception of
any vote which is void, or

(iv) by any norcompliance with the provisions of the Constitution otlo$ Act
or of any rules or orders made under this Act, the High Court shall declare the
election of the returned candidate to be void.

19. We have briefly stated in the earlier part of the judgment such facts relating to both the
cases which are not idispute. Before dealing with the submissions made by the learned
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counsel for the parties, it would be appropriate to set out briefly the relevant facts and the law
laid down in the cases Manni Lal andVidya Charan Shukla

Manni Lal case

20.Manni Lal case is a twaludge Bench decision of this Court. Parmai Lal, respondent 1
therein, filed his nomination on 9.1.1969. Two days later, on 11.1.1969, he was convicted for
an offence under Section 304 I.P.C. and sentenced to 10 years R.l. On 16.1.1969ame filed
appeal against his conviction in the High Court. Polling took place on 9.2.1969. Parmai Lal
was declared elected on 11.2.1969. On 30.9.1969 the appeal filed by Parmai Lal was allowed
by the High Court and his conviction and sentence was set asideatAadint of time, an
election petition laying challenge to the election of Parmai Lal was pending which was
decided by the judgment delivered on 27.10.1969. The High Court refused to hold Parmai Lal
as disqualified under Section 8(2) of RPA. Manni Ladilan appeal in this Court. This Court
held that in a criminal case, acquittal in appeal does not take effect merely from the date of
the appellate order setting aside the conviction; it has the effect of retrospectively wiping out
the conviction and theeatence awarded by the lower court.

21. Bhargava, J., speaking for the Bench, observed:

It is true that the opinion has to be formed as to whether the successful candidate
was disqualified on the date of his election; but this opinion is to be formecdeby th
High Court at the time of pronouncing the judgment in the election petition. In this
case, the High Court proceeded to pronounce the judgment on 27th October, 1969.
The High Court had before it the order of acquittal which had taken effect
retrospectivet from 11th January, 1969. It was, therefore, impossible for the High
Court to arrive at the opinion that on 9th or 11th February, 1969, respondent 1 was
disqualified. The conviction and sentence had been retrospectively wiped out, so that
the opinion reqgwed to be formed by the High Court to declare the election void
could not be formed.

In the opinion of Bhargava, J. the effect of acquittal by the appellate court was similar to the
effect of repeal of an enactment. To quote His Lordship:

The situation s similar to one that could have come into existence if Parliament
itself had chosen to repeal Section 8(2) of the Act retrospectively with effect from
11th January, 1969 (the day of conviction of Parmai Lal). Learned counsel conceded
that, if a law had ken passed repealing Section 8(2) of the Act and the law had been
deemed to come into effect from 11th January, 1969, he could not have possibly
urged thereafter, when the point came up before the High Court, that respondent 1
was disqualified on 9th or MtFebruary, 1969. The setting aside of the conviction
and sentence in appeal has a similar effect of wiping out retrospectively the
disqualification. The High Court was, therefore, right in holding that respondent 1
was not disqualified and that his electiwas not void on that ground.

On this reasoning this Court upheld the judgment of the High Court that the election of
Parmai Lal was not void on the ground of his conviction on the date of the poll and the
declaration of the result.
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Vidya CharanShukla case

22. Vidya Charan Shuklacaseis a threeJudge Bench decision of this Court. Vidya
Charan Shukla was convicted and sentenced to imprisonment exceeding two years by the
Sessions Court on the date of filing of nomination. Such conviction and senteree wer
effective on the date of election as also on the date of declaration of result. However, the
execution of sentence was stayed by the High Court. The unsuccessful candidate filed an
election petition and by the time the election petition came to be detidecriminal appeal
filed by Vidya Charan Shukla was allowed by the High Court and his conviction and sentence
were set aside. Reliance was placedviamni Lal case and the narrow question which arose
for decision before this Court was whether the dakavithin the ratio ofManni Lal case if
the challenge was considered to be one under clause (d)(i) and (iv) of Section 100.

The Court noticed the principle laid down Dilip Kumar Sharmav. State of M.R,
[(1976) 1 SCC 560] to hold that an order ofjaittal, particularly one passed on merits, wipes
off the conviction and sentence for all purposes and as effectively as it had never been passed
and an order of acquittal annulling or voiding a conviction operates from nativity. The
conviction for the dence having been quashed by the High Court in appeal it "killed the
conviction not then, but performed the formal obsequies of the order which had died at birth."

23. Thereatfter, this Court referred to the caseMdinni Lal and expressed agreement
with the view taken therein, that, once the disqualification of the returned candidate incurred
on account of his conviction and sentence exceEe
as a fact at the date of the election, is subsequently set aside by th€ddiglprior to the
date of decision in the election petition laying challenge to the validity of election under
Section 100(1)(a) of RPA, the election petition must fail because the acquittal had the effect
of retrospectively wiping out the disqualificati as completely and effectively as if it never
had existed. It did not make much difference that the candidate stood convicted on the date of
filing nomination as also on the date of election and earned acquittal after the election so long
as it was befar the date of pronouncement of judgment in the election petition by the High
Court.

24. The emphasis iklanni Lal case, that the opinion on the question of disqualification
had to be formed by the High Court at the time it proceeds to pronounce the fldigrie
election petition and, therefore, it was by reference to the date of judgment in election petition
by the High Court that the factum of disqualification was to be decided, was reiterated in
Vidya Charan Shukla case. The acquittal had retrospeetieffect of making the
disqualification norexistent even at the time of scrutiny of the nominations.

25. However, it is pertinent to notice the dilemma which the Court faced while dealing
with an argument advanced before it and dealt in paragraphs 3aofdthe judgment. A
submission was madehat would happen if homination of a candidate was rejected on
account of his disqualification incurred by hi
imprisonment and existing as a fact on the date of sgrati nomination and he brought an
election petition to challenge the election of the returned candidate on the ground that his
nomination was improperly rejected and if by the time the election petition came to be heard
and decided, the conviction of tlkéection petitioner was set aside in criminal appeal then, as
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a result of his subsequent acquittal, his conviction and sentence would stand annulled and
obliterated with retrospective force and he would be justified in submitting that his
nomination was legally rejected and, therefore, the result of the election was materially
affected and was liable to be set aside. The Court branded the said submission as
'hypothetical' requiring an academic exercise which was not necessary to indulge in. It would
be nde-worthy, as recorded vide para 40 of the judgmentidya Charan Shuklacase, that
correctness of the decisionlManni Lal case was not disputed and there was no prayer made
for reconsideration of the ratio &flanni Lal case by a larger bench. The oslybmission

made before the Court Midya Charan Shuklacase was that the ratio Manni Lal case

was distinguishable and hence inapplicable to the fadf&dgh Charan Shuklacase. In such
circumstances, the Court held "we would abide by the princf@tace decisis and follow the
ratioofMa nni césal 0s

26. It is writ large that the position of law may have been different and theJidge
bench which decide¥idya Charan Shukla case could have gone into the question of
examining the correctiss of the view taken iWlanni Lal case, if only that submission would
have been made. Now we proceed to deal with the three issues posed for resolution before us.

QUESTION (1):

28. Under clause (a) of sidection (1) of Section 100 of the RPA, the Highu@ is
called upon to decide whether on the date of his election a returned candidate was not
qualified or was disqualified to be chosen to fill the seat under the Constitution or the RPA. If
the answer be in the affirmative, the High Court is mandatatbttare the election of the
returned candidate to be void. The focal point by reference to which the question of
disqualification shall be determined is the date of election.

29. It is trite that the right to contest an election is a statutory rigbtder to be eligible
for exercising such right the person should be qualified in terms of the statute. He should also
not be subject to any disqualification as may be imposed by the statute making provision for
the elective office. Thus, the Legislaturecating the office is well within its power to
prescribe qualifications and disqualifications subject to which the eligibility of any candidate
for contesting for or holding the office shall be determined. Article 191 of the Constitution
itself lays down ceain disqualifications prescribed by clauses (a) to (d) of/sticle (1)
thereof. In addition, it permits, vide clause (e), any other disqualifications being provided for
by or under any law made by Parliament. The Representation of the People Adg @881
such legislation. It provides for the conduct of elections to the Houses of Parliament and to
the House or Houses of the Legislature of each State and the qualifications and the
disqualifications for membership of those Houses.

30. Under sufzlause (i) of clause (d) of subection (1) of Section 100 of the RPA, the
improper acceptance of any nomination is a ground for declaring the election of the returned
candidate to be void. This provision is to be read with Section 36(2)(a) which casts an
obligation on the returning officer to examine the nomination papers and decide all objections
to any nomination made, or on his own motion, by reference to the date fixed for the scrutiny
of the nominations. Whether a candidate is qualified or not qualified disqualified for
being chosen to fill the seat, has to be determined by reference to the date fixed for the
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scrutiny of nomination. That is the focal point. The names and number of candidates who will
be in the fray is determined on the date of theitsty of the nomination papers and the
constituency goes to polls. Obviously, the decision by the returning officer has to be taken on
the facts as they exist on that day. The decision must be accompanied by certainty. The
returning officer cannot postpoihés decision hor make it conditional upon what may happen
subsequent to that date. Under Section 100(1)(d)(i) of the Act the High Court has to test the
correctness of the decision taken by the returning officer and the fact whether any nomination
was impoperly accepted by reference to the date of scrutiny of the nomination as defined in
Section 36(2)(a). An election petition is heard and tried by a court of law. The proceedings in
election petition are independent of the election proceedings which drbyhile Executive.

By no stretch of imagination the proceedings in election petition can be called or termed as
continuation of election proceedings. The High Court trying an election petition is not hearing
an appeal against the decision of the returoiffiger or declaration of result of a candidate.

31. With respect to the learned judges who decideaini Lal case, the fallacy with
which the judgment suffers is presumably an assumption as if the election petition
proceedings are the continuation of #lection proceedings. Yet, another fallacy with which
the judgment, in our humble opinion, suffers is as if the High Court has to form opinion on
the disqualification of a candidate at the time of pronouncing the judgment in the election
petition. That$ not correct. Undoubtedly, the High Court is forming an opinion on the date of
judgment in election petition but that opinion has to be formed by reference to the date of
scrutiny, based not on such facts as can be fictionally deemed to have existedc&rdate
dictated by some subsequent event, but based on the facts as they had actually existed then, so
as to find out whether the returning officer was right or wrong in his decision on scrutiny of
nomination on that date, i.e., the date of scrutinye Ebrrectness or otherwise of such
decision by the returning officer cannot be left to be determined by any event which may have
happened between the date of scrutiny and the date of pronouncement of the judgment by the
High Court.

32. It is rather unfounate that the correctness of the view takeMamni Lal case was
not questioned iVidya Charan Shuklacase and an attempt was made only to distinguish the
case ofManni Lal. While interpreting a provision of law and pronouncing upon the
construction ofa statutory provision, the Court has to keep in mind that the view of the law
taken by it would be applied to myriad situations which are likely to arise. It is also well
settled that such interpretation has to be avoided as would result in creatingiotpnfus
anomaly, uncertainty and practical difficulties in the working of any system. A submission
based on this principle was advanced before the-thrdge Bench iVidya Charan Shukla
case, but unfortunately did not receive the attention of the Courinfgram opinion that
dealing with that submission (though forceful) would amount to indulging in a 'hypothetical
and academic exercise'.

33. We may just illustrate what anomalies and absurdities would result if the view of the
law taken inManni Lal case ad Vidya Charan Shuklacase were to hold the field. One such
situation is to be found noted in para 39 \4tlya Charan Shuklacase. A candidate's
nomination may be rejected on account of his having been convicted and sentenced to
imprisonment for a term ereding two years prior to the date of scrutiny of nomination.
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During the hearing of election petition if such candidate is exonerated in appeal and earns
acquittal, his nomination would be deemed to have been improperly rejected and the election
would beliable to be set aside without regard to the fact whether the result of the election was
materially affected or not. Take another case. Two out of the several candidates in the election
fray may have been convicted before the date of nomination. By thaharelection petition
comes to be decided, one may have been acquitted in appeal and the conviction of other may
have been upheld and by the time an appeal under Section 116A of the RPA preferred in this
Court comes to be decided, the conviction of org mave been set aside and, at the same
time, the acquittal of the other may also have been set aside. Then the decision of the High
Court in election petition would be liable to be reversed not because it was incorrect, but
because something has happetienleafter. Thus, the result of election would be liable to be
avoided or upheld not because a particular candidate was qualified or disqualified on the date
of scrutiny of nominations or on the date of his election, but because of acquittal or conviction
much after those dates. Such could not have been the intendment of the law.

34. We are also of the opinion that the learned judges dedittmgi Lal case were not
right in equating the case of appellate acquittal with the retrospective repeal of a
disquaification by statutory amendment.

35. InVidya Charan Shuklacase Dilip Kumar Sharmacase has been relied upon which,
in our opinion, cannot be applied to a case of election and election petition.

36. Dilip Kumar Sharmacaseis a case of conviction urd Section 303 I.P.C. One P was
murdered on 24.10.1971. The accused was sentenced to life imprisonment on 18.5.1972. On
20.6.1973 the accused committed the murder of A and was convicted for such murder on
24.1.1974 and sentenced to death under Section.BA3. In appeal against conviction for
the murder of P, the accused was acquitted on 27.2.1974. On the same day the High Court
confirmed the death sentence of the accused under Section 303 |.P.C. holding that on the date
on which the accused had committéx® murder of A he was undergoing sentence of life
imprisonment for the murder of P. In appeal preferred before this Court, it was held that the
death sentence could not be upheld inasmuch as the accused had stood acquitted from the
offence of the first mrder and the acquittal in an appeal had the effect of wiping out the
conviction in the first murder. The mandatory sentence of death by reference to Section 303
I.P.C. for the second offence could not be maintained.

37. Four factors are relevant. Firstlihe sentence of death was passed in judicial
proceedings and the appeal against the judgment of the trial court being a continuation of
those judicial proceedings, the court was not powerless to take note of subsequent events. The
sentence of death wasagsed based on an event which had ceased to exist during the
pendency of the appeal. The court was, not only, not powerless but was rather obliged to take
note of such subsequent event, failing which a grave injustice would have been done to the
accused. &ondly, the court interpreted Section 303 I.P.C. which speaks of a person "under
sentence of imprisonment for life" as meaning a person under an operative, executable
sentence of imprisonment for life. A sentence once imposed but later set aside is not
executable and, therefore, ceases to be relevant for the purpose of Section 303 I.P.C. Thirdly,
the focal point was the date of conviction when the court is called upon to pronounce the
sentence. Fourthly, it is pertinent to note that the well establislopodgtion which the court
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pressed into service was that "a court seized of a proceeding must take note of events
subsequent to the inception of that proceeding”, which position, the court held, is applicable
to civil as well as criminal proceedings withpappriate modifications. The emphasis is on

the events happening subsequent to the inception of that proceeding. In the cases at hand, the
principle laid down inDilip Kumar Sharmacase will have no application inasmuch as the
validity of nomination papeis to be tested by deciding qualification or disqualification of the
candidate on the date of scrutiny and not by reference to any event subsequent thereto.

38. The decision of this Court idmrit Lal Ambalal Patelv. Himathbhai Gomanbhai
Patel[AIR 1968 SC 1455] lends support to the principle that the crucial date for determining
whether a candidate is not qualified or is disqualified is the date of scrutiny of nominations
and a subsequent event which has the effect of wiping out the disqualificatido bhas
ignored.

39. That an appellate judgment in a criminal case, exonerating the aapuetidnt, has
the effect of wiping out the conviction as recorded by the Trial Court and the sentence passed
thereon is a legal fiction. While pressing into sendadegal fiction it should not be forgotten
that legal fictions are created only for some definite purpose and the fiction is to be limited to
the purpose for which it was created and should not be extended beyond that legitimate field.
A legal fiction presupposes the existence of the state of facts which may not exist and then
works out the consequences which flow from that state of facts. Such consequences have got
to be worked out only to their logical extent having due regard to the purpose for faich t
legal fiction has been created. Stretching the consequences beyond what logically flows
amounts to an illegitimate extension of the purpose of the legal fictsme, [the majority
opinion inBengal Immunity Co.v. State of Bihar AIR 1955 SC 661]P.N.Bhagwati, J., as
his Lordship then was, in his separate opinion concurring with the majority and dealing with
the legal fiction contained in the Explanation to Article 286 (1) (a) of the Constitution (as it
stood prior to Sixth Amendment) observed:

Due regard must be had in this behalf to the purpose for which the legal fiction

has been created. If the purpose of this legal fiction contained in the Explanation to

Article 286 (1) (a) is solely for the purpose of sghlause (a) as expressly stated it

would not be legitimate to travel beyond the scope of that purpose and read into the

provision any other purpose howsoever attractive it may be. The legal fiction which

was created here was only for the purpose of determining whether a particular sale

was an otside sale or one which could be deemed to have taken place inside the State

and that was the only scope of the provision. It would be an illegitimate extension of

the purpose of the legal fiction to say that it was also created for the purpose of

converthg the interstate character of the transaction into an iatede one.

His Lordship opined that this type of conversion would be contrary to the express purpose for
which the legal fiction was created. These observations are useful for the purposingf dea
the issue in our hands. Fictionally, an appellate acquittal wipes out the trial court conviction;
yet, to hold on the strength of such legal fiction that a candidate though convicted and
sentenced to imprisonment for two years or more was not digdain the date of scrutiny

of the nomination, consequent upon his acquittal on a much later date, would be an
illegitimate extension of the purpose of the legal fiction. However, we hasten to add that in
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the present case the issue is not so much a® tapylicability of the legal fiction; the issue
concerns more about the power of the Designated Election Judge to take note of a subsequent
event and apply it to an event which had happened much before the commencement of that
proceeding in which the sulipgent event is brought to the notice of the Court. An election
petition is not a continuation of election proceedings.

40. We are clearly of the opinion tHetanni Lal case and/idya Charan Shuklacase do
not lay down the correct law. Both the decisiores therefore, overruled.

41. The correct position of law is that nomination of a person disqualified within the
meaning of susection (3) of Section 8 of the RPA on the date of scrutiny of nominations
under Section 36(2)(a) shall be liable to be repecis invalid and such decision of the
returning officer cannot be held to be illegal or ignored merely because the conviction is set
aside or so altered as to go out of the ambit of Section 8(3) of the RPA consequent upon a
decision of a subsequent dataiariminal appeal or revision.

42. What is relevant for the purpose of Section 8(3) is the actual period of imprisonment
which any person convicted shall have to undergo or would have undergone consequent upon
the sentence of imprisonment pronouncedney@ourt and that has to be seen by reference to
the date of scrutiny of nominations or date of election. All other factors are irrelevant. A
person convicted may have filed an appeal. He may also have secured an order suspending
execution of the sentena® the order appealed against under Section 389 of the Code of
Criminal Procedure 1973. But that again would be of no consequence. A court of appeal is
empowered under Section 389 to order that pending an appeal by a convicted person the
execution of the entence or order appealed against be suspended and also, if he is in
confinement, that he be released on bail or bond. What is suspended is not the conviction or
sentence; it is only the execution of the sentence or order which is suspended. It is duspende
and not obliterated. It will be useful to refer in this context to a Constitution Bench judgment
of this Court inSarat Chandra Rabhas. Khagendranath Nath[(1961)2 SCR 133]. The
convict had earned a remission and the period of imprisonment reduceeé pertbd of
remission would have had the effect of removing disqualification as the period of actual
imprisonment would have been reduced to a period of less than two years. The Constitution
Bench held that

The remission of sentence under Section 40hef3riminal Procedure Code (old)
and his release from jail before two years of actual imprisonment would not reduce the
sentence into one of a period of less than two years and save him from incurring the
disqualification. An order of remission does notiny way interfere with the order of
the court; it affects only the execution of the sentence passed by the court and frees the
convicted person from his liability to undergo the full term of imprisonment inflicted
by the court, though the order of conidct and sentence passed by the court still
stands as it was. The power to grant remission is executive power and cannot have the
effect which the order of an appellate or revisional court would have of reducing the
sentence passed by the trial court andsstuting in its place the reduced sentence
adjudged by the appellate or revisional court.
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43. InB.R. Kapurv. State of T.N.[(2001) 7 SCC231] asimilar question, though in a
little different context, had arisen for the consideration of the Constit@ench. Vide para
44, the Court did make a referencevidya Charan Shuklacase but observed that it was a
case of an election petition and, therefore, did not have a bearing on the construction of
Article 164 of the Constitution which was in issue lvefthe Constitution Bench. Obviously
the consideration of the correctness of the law laid dowfidga Charan Shuklacase was
not called for. However, still the Constitution Bench has made a significant observation which
is very relevant for our purposehe Constitution Bench observes (vide SCC p. 298 para 44):

There can be no doubt that in a criminal case acquittal in appeal takes effect
retrospectively and wipes out the sentence awarded by the lower court. This implies
that the stigma attached to thenwiction and the rigour of the sentence are
completely obliterated, but that does not mean that the fact of the conviction and
sentence by the lower court is obliterated until the conviction and sentence are set
aside by an appellate court. The convictionl sentence stand pending the decision in
the appeal and for the purposes of a provision such as Section 8 of the Representation
of the People Act are determinative of the disqualifications provided for therein.

To the same effect are observations dortapara 40 also.

44. We are, therefore, of the opinion that an appellate judgment of a date subsequent to
the date of nomination or election (as the case may be) and having a bearing on conviction of
a candidate or sentence of imprisonment passednorwbuld not have the effect of wiping
out disqualification from a back date if a person consequent upon his conviction for any
offence and sentenced to imprisonment for not less than two years was actually and as a fact
disqualified from filing nominatiorand contesting the election on the date of nomination or
election (as the case may be).

Question (2):

45. What is the meaning to be assigned to th
not |l ess than 2 yearso as d@cdrialrarpérsogmayloe Sect i o
charged for several offences and held guilty. He may be sentenced to different terms of
imprisonment for such different offences. Individually the term of imprisonment may be less
than 2 years for each of the offences, but ctiltely or taken together or added to each other
the total term of imprisonment may exceed 2 years. Whether the applicability of Section 8(3)
above said would be attracted to such a situation.

46. Section 31 of the Code of Criminal Procedure, 1973 isaetdwo find an answer for
this. It provides as under:

31.Sentence in cases of conviction of several offences at one trial

(1) When a person is convicted at one trial of two or more offences, the Court
may, subject to the provisions of section 71 of tdidn Penal Code (45 of 1860),
sentence him for such offences, to the several punishments, prescribed therefor which
such Court is competent to inflict; such punishments when consisting of
imprisonment to commence the one after the expiration of the iotlseich order as
the Court may direct, unless the Court directs that such punishments shall run
concurrently.
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(2) In the case of consecutive sentences, it shall not be necessary for the Court by
reason only of the aggregate punishment for the severalceS8ebeing in excess of
the punishment which it is competent to inflict on conviction of a single offence, to
send the offender for trial before a higher Court:

Provided tha{a) in no case shall such person be sentenced to imprisonment for a
longer perid than fourteen years;

(b) the aggregate punishment shall not exceed twice the amount of punishment
which the Court is competent to inflict for a single offence.

(4) For the purpose of appeal by a convicted person, the aggregate of the
consecutive senteas passed against him under this section shall be deemed to be a
single sentence.

47. It is competent for a criminal court to pass several punishments for the several
offences of which the accused has been held guilty. The several terms of imprisamment t
which the accused has been sentenced commence one after the other and in such order as the
court may direct, unless the court directs that such punishments shall run concurrently. Each
of the terms of imprisonment to which the accused has been sentemctw several
offences has to be within the power of the court and the term of imprisonment is not rendered
illegal or beyond the power of the court merely because the total term of imprisonment in the
case of consecutive sentences is in excess of thishpoent within the competency of the
court. For the purpose of appeal by a convicted person it is the aggregate of the consecutive
sentences passed against him which shall be deemed to be a single sentence. The same
principle can be held good and applteddetermining disqualification. Under sabction (3)
of Section 8 of the RPA the period of disqualification commences from the date of such
conviction. The disqualification continues to operate for a further period of six years
calculated from the datef chis release from imprisonment. Thus, the disqualification
commences from the date of conviction whether or not the person has been taken into custody
to undergo the sentence of imprisonment. He cannot escape the effect of disqualification
merely becauske has not been taken into custody because he was on bail or was absconding.
Once taken into custody he shall remain disqualified during the period of imprisonment. On
the date of his release would commence the period of continued disqualification ffthrea fu
period of six years. It is clear from a bare reading ofsadtion (3) of Section 8 of the RPA
that the actual period of imprisonment is relevant. The provisions of Section 8 of the
Representation of People Act, 1951 have to be construed in hamitbnthe provisions of
the Code of Criminal Procedure, 1973 and in such manner as to give effect to the provisions
contained in both the legislations. In the case of consecutive sentences the aggregate period of
imprisonment awarded as punishment for teesal offences and in the case of punishments
consisting of several terms of imprisonment made to run concurrently, the longest of the
several terms of imprisonment would be relevant to be taken into consideration for the
purpose of deciding whether therngence of imprisonment is for less than 2 years or not.

48. It was submitted by Shri K.K. Venugopal, the learned Senior Counsel for the
respondent in C.A. no. 8213/2001, that the phrase "any offence" as occurring in Section 8(3)
of the RPA should be intpreted to mean a single offence and unless and until the term of
imprisonment for any one of the offences, out of the several offences for which the accused
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has been convicted and sentenced is 2 years or more, the disqualification enacted under
Section 88) would not be attracted. We are not impressed.

49. In Shri Balaganesan Metaly. M.N. Shanmugham Chetty(1987) 2 SCC 707] the
word "any" came up for consideration of this Court. It was held that the word "any" indicates
"all" or "every" as well as "soge¥ or "one" depending on the context and the subject matter of
the statueBlack's Law Dictionarywas cited with approval. IBlack's Law Dictionary (sixth
edition) the word 'any' is defined (at p.94) as under:

Any- Some; one out of many; an indefinitenmioer. One indiscriminately of
whatever kind or quantity one or some (indefinitely).

"Any" does not necessarily mean only one person, but may have reference to
more than one or to many.

Word "any" has a diversity of meaning and may be employed to indal&ter
"every" as well as "some" or "one" and its meaning in a given statute depends upon
the context and the subject matter of the statute.

It is often synonymous with "either", "every", or "all". Its generality may be restricted by
the context; thughe giving of a right to do some act "at any time" is commonly construed as
meaning within a reasonable time; and the words "any other" following the enumeration of
particular classes are to be read as "other such like," and include only others afdila ki
character.

51. The word 'any' may have one of the several meanings, according to the context and the
circumstances. It may mean 'all’; 'each’; 'every'; 'some'; or 'one or many out of several'. The
word 'any' may be used to indicate the quantity saghsome', ‘out of many', 'an infinite
number'. It may also be used to indicate quality or nature of the noun which it qualifies as an
adjective such as 'all' or 'everfrinciples of Statutory Interpretatiorby Justice G.P. Singh
(9th Edition, 2004) stat (at p.302)

When a word is not defined in the Act itself, it is permissible to refer to
dictionaries to find out the general sense in which that word is understood in common
parlance. However, in selecting one out of the various meanings of a wondl rega
must always be had to the context as it is a fundamental rule that "the meanings of
words and expressions used in an Act must take their colour from the context in
which they appear.

Therefore, "when the context makes the meaning of a word quite debgcomes
unnecessary to search for and select a particular meaning out of the diverse meanings a word
is capable of, according to lexicographers".

52. In Section 8(3) of the RPA, the word 'any' has been used as an adjective qualifying the
word 'offencéto suggest not the number of offences but the nature of the offence. A bare
reading of suisection (3) shows that the nature of the offence included wsesttion (3) is
‘any offence other than any offence referred to insdiion (1) or susection ) of Section
8'. The use of adjective 'any' qualifying the noun 'offence' cannot be pressed in service to
countenance the submission that the sentence of imprisonment for not less than two years
must be in respect of a single offence.
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53. Subsection (3)in its present form was introduced in the body of the RPA by Act no.1
of 1989 w.e.f. 15.3.1989. The same Act made a few changes in the text®écidn (4)
also. The Statement of Objects and Reasons accompanying Bill no.128 of 1988mdtated,
alia,iSection 8 of the Representation of the Peoj
the ground of conviction for certain offences. It is proposed to include more offences in this
section so as to prevent persons having criminal record enter intolpublice 6 . ( See t he Ga
of India Extraordinary, Part Il, Section 2, pp.105, 114). The intention of Parliament is writ
large; it is to widen the arena of Section 8 in the interest of purity and probity in public life.

54. The purpose of enacting disquakfiion under Section 8(3) of the RPA is to prevent
criminalization of politics. Those who break the law should not make the law. Generally
speaking, the purpose sought to be achieved by enacting disqualification on conviction for
certain offences is to pvent persons with criminal background from entering into politics,
and the House, a powerful wing of governance. Persons with criminal background do pollute
the process of election as they do not have many a holds barred and have no reservation from
indulging into criminality to win success at an election. Thus, Section 8 seeks to promote
freedom and fairness at elections, as also law and order being maintained while the elections
are being held. The provision has to be so meaningfully construed as tivelffqarevent the
mischief sought to be prevented. The expression "a person convicted of any offence" has to be
construed as all offences of which a person has been charged and held guilty at one trial. The
applicability of the expression "sentenced t@iimonment for not less than 2 years" would be
decided by calculating the total term of imprisonment for which the person has been
sentenced.

55. Shri K.K. Venugopal, learned senior counsel appearing for respondent in one of the
appeals, submitted that Gen 8 of the RPA is a penal provision and, therefore, should be
construed strictly. We find it difficult to countenance the submission. Contesting an election
is a statutory right and qualifications and disqualifications for holding the office can be
stautorily prescribed. A provision for disqualification cannot be termed a penal provision and
certainly cannot be equated with a penal provision contained in a criminal law. If any
authority is needed for the proposition the same is to be foudaan v. Bombay Gas Co.

Ltd. [(2003) 6 SCC 107] which has held Section 630 of the Companies Act, 1956h®ato
penal provision. The Court has gone on to say, "the principle that statute enacting an offence
or imposing a penalty is to be strictly construed is afotiniversal application which must
necessarily be observed in every case."

56. In the case of respondent P. Jayarajan the sentences of imprisonment were to run
consecutively in terms of the judgment of the trial court. The periods of sentences of
imprisonment for different offences shall have to be totalled up. On such totalling, the total
term for which P. Jayarajan would have remained in jail did exceed a period of 2 years and
consequently attracted the applicability of Section 8(3) of the RPA which aa
disqualification upon P. Jayarajan on the date of scrutiny of the nomination papers. His
nomination could not have been accepted by the returning officer and he was not right in
holding him not disqualified. In the light of the view of the law takgnub on Questioni
above, the subsequent event of the several terms of imprisonment having been directed by the
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appellate court to run concurrently on a date subsequent to the date of scrutiny is irrelevant
and liable to be ignored.

Question (3):

57. A comparative reading of stdections (3) and (4) of Section 8 of the RPA shows that
Parliament has chosen to classify candidates at an election into two classes for the purpose of
enacting disqualification. These two classes are: (i) a person who on thed datwiction is
a member of Parliament or Legislature of a State, and (ii) a person who is not such a member.
The persons falling in the two groups are well defined and determinable groups and,
therefore, form two definite classes. Such classificatiomaBbe said to be unreasonable as it
is based on a well laid down differentia and has nexus with a public purpose sought to be
achieved.

58. Once the elections have been held and a House has come into existence, it may be that
a member of the House isroocted and sentenced. Such a situation needs to be dealt with on
a different footing. Here the stress is not merely on the right of an individual to contest an
election or to continue as a member of a House, but the very existence and continuity of a
House democratically constituted. If a member of the House was debarred from sitting in the
House and participating in the proceedings, no sooner the conviction was pronounced
followed by sentence of imprisonment, entailing forfeiture of his membership, wen t
consequences would follow. First, the strength of membership of the House shall stand
reduced, so also the strength of the political party to which such convicted member may
belong. The Government in power may be surviving on a razor edge thin majoeity each
member counts significantly and disqualification of even one member may have a deleterious
effect on the functioning of the Government. Secondly-digetion shall have to be held
which exercise may prove to be futile, also resulting in coraptios in the event of the
convicted member being acquitted by a superior criminal court. Such reasons seem to have
persuaded the Parliament to classify the sitting members of a House into a separate category.
Subsection (4) of Section 8, therefore, pides that if on the date of incurring
disqualification a person is a member of a House, such disqualification shall not take effect
for a period of 3 months from the date of such disqualification. The period of 3 months is
provided for the purpose of enatg the convicted member to file an appeal or revision. If an
appeal or revision has been filed putting in issue the conviction and/or the sentence which is
the foundation of disqualification, then the applicability of the disqualification shall stand
defared until such appeal or application is disposed of by the court in appeal or revision.

59. In Shibu Sorenv. Dayanand Sahay(2001)7 SCC 425] a thretudge Bench of this
Court was seized of the question of examining a disqualification on accountpdrdon at
that time holding an office of profit. The Court held that such a provision is required to be
interpreted in a realistic manner having regard to the facts and circumstances of each case and
the relevant statutory provisions. While "a strict aadrow construction” may not be adopted
which may have the effect of "shutting of many prominent and other eligible persons to
contest elections" but at the same time "in dealing with a statutory provision which imposes a
disqualification on a citizen, it @uld not be unreasonable to take merely a broad and general
view and ignore the essential points". What is at stake is the right to contest an election and
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hold office. "A practical view, not pedantic basket of tests" must, therefore, guide courts to

arrive at appropriate conclusion. The disqualification provision must have a substantial and
reasonable nexus with the object sought to be achieved and the provision should be
interpreted with the flavour of reality bearing in mind the object for enactment.

60. Subsection (4) operates as an exception carved out frorsexttions (1), (2) and (3)
of Section 8 of the RPA. Clearly the saving from the operation efsations (1), (2) and (3)
is founded on the factum of membership of a House. The purpose aigcamt such an
exception is not to confer an advantage on any person; the purpose is to protect the House.
Therefore, suisection (4) would cease to apply no sooner the House is dissolved or the
person has ceased to be a member of that House. Any o#trprétation would render sub
section (4) liable to be annulled as unconstitutional. Once a House has been dissolved and the
person has ceased to be a member, on the date of filing the nomination there is no difference
between him and any other candidateowlas not such a member. Treating such two persons
differently would be arbitrary and discriminatory and incur the wrath of Article 14. A
departure from the view so taken by us would also result in anomalous consequences not
intended by the Parliament.

Conclusion

61. To sum up, our findings on the questions arising for decision in these appeals are as
under:

1. The question of qualification or disqualification of a returned candidate within the
meaning of Section 100(1)(a) of the Representation of tlopl®eict, 1951 (RPA, for
short) has to be determined by reference to the date of his election which date, as defined
in Section 67A of the Act, shall be the date on which the candidate is declared by the
returning officer to be elected. Whether a nomimatias improperly accepted shall have
to be determined for the purpose of Section 100(1)(d)(i) by reference to the date fixed for
the scrutiny of nomination, the expression, as occurring in Section 36(2)(a) of the Act.
Such dates are the focal point for fhepose of determining whether the candidate is not
qualified or is disqualified for being chosen to fill the seat in a House. It is by reference to
such focal point dates that the question of disqualification undesetitons (1), (2) and
(3) of Sectim 8 shall have to be determined. The factum of pendency of an appeal against
conviction is irrelevant and inconsequential. So also a subsequent decision in appeal or
revision setting aside the conviction or sentence or reduction in sentence would not have
the effect of wiping out the disqualification which did exist on the focal point dates
referred to hereinabove. The decisive dates are the date of election and the date of scrutiny
of nomination and not the date of judgment in an election petition or appeal there
against.

2. For the purpose of attracting applicability of disqualification within the meaning of
"a person convicted of any offence and sentenced to imprisonment for not less than two
years"- the expression as occurring in Section 8(3hef RPA, what has to be seen is the
total length of time for which a person has been ordered to remain in prison consequent
upon the conviction and sentence pronounced at a trial. The word 'any' qualifying the word
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‘'offence’ should be understood as mearthreg nature of offence and not the number of
offence/offences.

3. Subsection(4) of Section 8 of the RPA is an exception carved out from sub
sections (1), (2) and (3). The saving from disqualification is preconditioned by the person
convicted being a Mendns of a House on the date of the conviction. The benefit of such
saving is available only so long as the House continues to exist and the person continues to
be a Member of a House. The saving ceases to apply if the House is dissolved or the
person ceasde be a Member of the House.

Result

62. For the foregoing reasons, Civil Appeal No. 8213 of 2601Prabhakaranv. P.
Jayarajan is allowed. The judgment of the High Court dated 5.10.2001 is set aside. The
election petition filed by the appellant is alled. The election of the respondent P. Jayarajan
from 14, Kuthuparamba Assembly Constituency to the Kerala State Legislative Assembly,
which was declared on 13.5.2001, is set aside. The respondent no.1 shall bear the costs of the
appellant throughout.

63. Civil Appeal N0.6691 of 2002 is also allowed. The judgment of the High Court dated
5.7.2002 is set aside. The election petition filed by the appellant shall stand allowed. The
election of the respondent Nafe Singh from 37, Bahadurgarh Assembly Constiigenc
declared void as he was disqualified from being a candidate under Section 8(3) of the
Representation of the People Act, 1951.

* k k % %



Lily Thomasv. Union of India
(2013) 7 SCC 653

A.K. PATNAIK , J.0 These two writ petitions have been filed as public interest litigations for
mainly declaring susection (4) of Section 8 of the Representation of the People Act, 1951 as
ultra vires the Constitution.

The background facts

2. The background facts relevant for appreciating the challenge teestibn (4) of Section 8

of the Act are that the Constituent Assembly while drafting the Constitution intended to lay
down some disqualifications for persons being chosen as, and gy, beMember of either
House of Parliament as well as a Member of the Legislative Assembly or Legislative Council
of the State. Accordingly, in the Constitution which was finally adopted by the Constituent
Assembly, Article 102(1) laid down the disqualétons for membership of either House of
Parliament and Article 191(1) laid down the disqualifications for membership of the
Legislative Assembly or Legislative Council of the State. These two articles are extracted
hereinbelow:

fi102Disqualifications for membershipd (1) A person shall be disqualified for being
chosen as, and for being, a Member of either House of Parlidment

(a) if he holds any office of profit under the Government of India or the Government of
any State, other than an office declared agli@ment by law not to disqualify its holder;

(b) if he is of unsound mind and stands so declared by a competent court;

(c) if he is an undischarged insolvent;

(d) if he is not a citizen of India, or has voluntarily acquired the citizenship of a foreign
State, or is under any acknowledgment of allegiance or adherence to a foreign State;

(e) if he is so disqualified by or under any law made by Parliament.

*k%

191 Disqualifications for membershi@ (1) A person shall be disqualified for being
chosen as, anfbr being, a Member of the Legislative Assembly or Legislative Council of
a Staté

(a) if he holds any office of profit under the Government of India or the Government of
any State specified in the First Schedule, other than an office declared by tiatulegisf

the State by law not to disqualify its holder;

(b) if he is of unsound mind and stands so declared by a competent court;

(c) if he is an undischarged insolvent;
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(d) if he is not a citizen of India, or has voluntarily acquired the citizenshipfarfeggn

State, or is under any acknowledgment of allegiance or adherence to a foreign State;

(e) if he is so disqualified by or under any law made by Parliament.

Explanationd For the purposes of this clause, a person shall not be deemed to hold an
office of profit under the Government of India or the Government of any State specified in

the First Schedule by reason only that he is a Minister either for the Union or for such
State. o

3.A reading of the aforesaid constitutional provisions will show thatidbss the
disqualifications laid down in clausea)((b), (c) and ¢), Parliament could lay down by law
other disqualifications for membership of either House of Parliament or of Legislative
Assembly or Legislative Council of the State. In exercise of ploiwer conferred under
Article 102(1)€) and under Article 191(1¢] of the Constitution, Parliament provided in

Chapter [ 11 of t he Representation of t he Peo
disqualifications for membership of Parliament and Staggidlatures. Sections 7 and 8 in
Chapter Il of the Act, with which we are concerned in these writ petitions, are extracted
hereinbelow:

fi7 .Definitions.d In this Chapted

(@) appropriate Governmentd means i n relation to enny disqu

as or for being a Member of either House of Parliament, the Central Government, and in

relation to any disqualification for being chosen as or for being a Member of the

Legislative Assembly or Legislative Council of a State, the State Government;

(b) dishualifiedd6 means di squalified for being chosen

either House of Parliament or of the Legislative Assembly or Legislative Council of a
State.

8.Disqualification on conviction for certain offences (1) A person convicted of an
offence punishable undir

(a) Section 153A (offence of promoting enmity between different groups on ground of
religion, race, place of birth, residence, language, etc. and doing acts prejudicial to
maintenance of harmony) or Section 47 1offence of bitbery) or Section 17E (offence

of undue influence or personation at an election) orssaiion (1) or suisection (2) of
Section 376 or Section 37 or Section 378 or Section 374C or Section 37®
(offences relating to rape) or Section 4®8offence of cruelty towards a woman by
husband or relative of a husband) or -sebtion (2) or sulsection (3) of Section 505
(offence of making statement creating or promoting enmity, hatred-willilbetween
classes or offence relating to such statement inptage of worship or in any assembly
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engaged in the performance of religious worship or religious ceremonies) of the Indian
Penal Code (45 of 1860); or

(b) the Protection of Civil Rights Act, 1955 (22 of 1955), which provides for punishment
for the preacig and practice of 6untouchabilityéd,
disability arising therefrom; or

(c) Section 11 (offence of importing or exporting prohibited goods) of the Customs Act,
1962 (52 of 1962); or

(d) Sections 10 to 12 (offence of being a Mmm of an association declared unlawful,
offence relating to dealing with funds of an unlawful association or offence relating to
contravention of an order made in respect of a notified place) of the Unlawful Activities
(Prevention) Act, 1967 (37 of 1960,

(e) the Foreign Exchange (Regulation) Act, 1973 (46 of 1973); or

(f) the Narcotic Drugs and Psychotropic Substances Act, 1985 (61 of 1985); or

(g) Section 3 (offence of committing terrorist acts) or Section 4 (offence of committing
disruptive activitis) of the Terrorist and Disruptive Activities (Prevention) Act, 1987 (28
of 1987); or

(h) Section 7 (offence of contravention of the provisions of Sections 3 to 6) of the
Religious Institutions (Prevention of Misuse) Act, 1988 (41 of 1988); or

(i) Section125 (offence of promoting enmity between classes in connection with the
election) or Section 135 (offence of removal of ballot papers from polling stations) or
Section 135A (offence of booth capturing) or claus® @f subsection (2) of Section 136
(offence of fraudulently defacing or fraudulently destroying any nomination paper) of this
Act; or

(i) Section 6 (offence of conversion of a place of worship) of the Places of Worship
(Special Provisions) Act, 1991, or

(k) Section 2 (offence of insulting thedian National Flag or the Constitution of India) or
Section 3 (offence of preventing singing of National Anthem) of the Prevention of Insults
to National Honour Act, 1971 (69 of 1971), or

(1) the Commission of Sati (Prevention) Act, 1987 (3 of 1988); or

(m) the Prevention of Corruption Act, 1988 (49 of 1988); or

(n) the Prevention of Terrorism Act, 2002 (15 of 2002),

shall be disqualified, where the convicted person is sentenged to

(i) only fine, for a period of six years from the date of such conviction;

(i) imprisonment, from the date of such conviction and shall continue to be disqualified
for a further period of six years since his release.

(2) A person convicted for the contraventiod of

(a) any law providing for the prevention of hoarding or profiteg or

(b) any law relating to the adulteration of food or drugs; or
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(c) any provisions of the Dowry Prohibition Act, 1961 (28 of 1961),

and sentenced to imprisonment for not less than six months shall be disqualified from the
date of such conviction arghall continue to be disqualified for a further period of six
years since his release.

(3) A person convicted of any offence and sentenced to imprisonment for not less than two
years other than any offence referred to in-sedtion (1) or sulsection (2)shall be
disqualified from the date of such conviction and shall continue to be disqualified for a
further period of six years since his release.

(4) Notwithstanding anything in stdection (1), suisection (2) or suisection (3) a
disqualification undeeither subsection shall not, in the case of a person who on the date
of the conviction is a Member of Parliament or the legislature of a State, take effect until
three months have elapsed from that date or, if within that period an appeal or application
for revision is brought in respect of the conviction or the sentence, until that appeal or
application is disposed of by the court.

Explanation.d In this sectiod

(@) lavd providing for the prevention of hoarding or profiteeing means any | aw,
order,rule or notification having the force of law, providingdor

(i) the regulation of production or manufacture of any essential commodity;

(i) the control of price at which any essential commodity may be bought or sold;

(i) the regulation of acquisitiopossession, storage, transport, distribution, disposal, use
or consumption of any essential commaodity;

(iv) the prohibition of the withholding from sale of any essential commodity ordinarily
kept for sale;

(b) drigd has t he meani n ®rugs sansl iCogsmatics Adt,d940 3 of n t he

1940);
(c) essential commodity has t he meaning assigned to it
1955 (10 of 1955);

(d) foadd has the meaning assigned to it in the

(37 of 1954)

4.Clauselp) of Section 7 of the Act quoted above
disqualified for being chosen as, and for being, a Member of either House of Parliament or of

the Legislative Assembly or of Legislative Council of a State-&uahions (1), (2) and (3) of

Section 8 of the Act provide that a person convicted of an offence mentioned in any of these
subsections shall stand disqualified from the date of conviction and the disqualification was

to continue for the specific period mamted in the swsection. However, sufection (4) of

Section 8 of the Act provides that notwithstanding anything irsgation (1), sulsection (2)

or subsection (3) in Section 8 of the Act, a disqualification under eithessation shall not,

P

d
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in the case of a person who on the date of the conviction is a Member of Parliament or the
Legislature of a State, take effect until three months have elapsed from that date or, if within
that period an appeal or application for revision is brought in respéee @onviction or the
sentence, until that appeal or application is disposed of by the court. It is this saving or
protection provided in subection (4) of Section 8 of the Act for a Member of Parliament or
the Legislature of a State which is challengaedthese writ petitions as ultra vires the
Constitution.

Contentions on behalf of the petitioners

5.Mr Fali S. Nariman, learned Senior Counsel appearing for the petitioner in Writ Petition
No. 490 of 2005 and Mr S.N. Shukla, the General Secretary of tit@mer in Writ Petition

No. 231 of 2005, submitted that the opening words of clause (1) of Articles 102 and 191 of
the Constitution make it clear that the same disqualifications are provided for a person being
chosen as a Member of either House of Padiat, or the State Assembly or Legislative
Council of the State and for a person being a Member of either House of Parliament or of the
Legislative Assembly or Legislative Council of a State and therefore the disqualifications for
a person to be elected asMember of either House of Parliament or of the Legislative
Assembly or Legislative Council of the State and for a person to continue as a Member of
either House of Parliament or of the Legislative Assembly or Legislative Council of the State
cannot be ifferent. In support of this submission, Mr Nariman cited a Constitution Bench
judgment of this Court iklection Commissiorv. Saka Venkata RagAIR 1953 SC 210] in

which it has been held that Article 191 lays down the same set of disqualificatiorectmrel

as well as for continuing as a Member.

6. Mr Nariman and Mr Shukla submitted that ssdxtion (4) of Section 8 of the Act, insofar

as it provides that the disqualification under-sebtions (1), (2) and (3) of Section 8 for
being elected as a Membef either House of Parliament or the Legislative Assembly or
Legislative Council of State shall not take effect in the case of a person who is already a
Member of Parliament or Legislature of a State on the date of the conviction if he files an
appeal ora revision in respect of the conviction or the sentence within three months till the
appeal or revision is disposed of by the court, is in contravention of the provisions of clause
(1) of Articles 102 and 191 of the Constitution.

7.Mr Shukla referred tohe debates of the Constituent Assembly on Article 83 of the Draft
Constitution, which corresponds to Article 102 of the Constitution. In these debates, Mr
Shibban Lal Saksena, a Member of the Constituent Assembly moved Amendment No. 1590
on 195-1949 to povide that when a person who, by virtue of conviction becomes
disqualified and is on the date of disqualification a Member of Parliament, his seat shall,
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notwithstanding anything in this article, not become vacant by reason of the disqualification
until three months have elapsed from the date thereof or, if within those three months an
appeal or petition for revision is brought in respect of the conviction or the sentence, until that
appeal or petition is disposed of, but during any period during whichmaimbership is
preserved by this provision, he shall not sit or vote. Mr Shukla submitted that this amendment
to Article 83 of the Draft Constitution was not adopted in the Constituent Assembly. Instead,
in subclause €) of clause (1) of Articles 102 ari®1 of the Constitution, it was provided that
Parliament may make a law providing disqualifications besides those mentioned-in sub
clausesd), (b), (¢) and €) for a person being chosen as, and for being, a Member of either
House of Parliament and of thegislative Assembly or Legislative Council of a State. Mr
Shukla submitted that despite the fact that a provision similar tesextion (4) of Section 8

of the Act was not incorporated in the Constitution by the Constituent Assembly, Parliament
has enaed subsection (4) of Section 8 of the Act.

8. According to Mr Nariman and Mr Shukla, in the absence of a provision in Articles 102 and
191 of the Constitution conferring power on Parliament to make a provision protecting sitting
Members of either House dParliament or the Legislative Assembly or the Legislative
Council of a State, from the disqualifications it lays down for a person being chosen as a
Member of Parliament or a State Legislature, Parliament lacks legislative powers to enact
subsection (4)of Section 8 of the Act and stgection (4) of Section 8 of the Act is therefore
ultra vires the Constitution.

9. Mr Nariman next submitted that the legal basis ofsedtion (4) of Section 8 of the Act is
based on an earlier judicial view in the judgmeh& Division Bench of this Court iklanni

Lal v. Parmai Lal[(1970) 2 SCC 462] that when a conviction is set aside by an appellate
order of acquittal, the acquittal takes effect retrospectively and the conviction and the
sentence are deemed to be sateafiiom the date they are recorded. He submitted tH&aRnN
Kapurv. State of T.N[(2001) 7 SCC 231] a Constitution Bench of this Court reversed the
aforesaid judicial view and held: (SCC p. 297, para 40)

M0.é That convi cti on @asroperatt hgainststeeratcesadcireall their c ar r i
rigour until set aside in appeal, and a disqualification that attaches to the conviction and
sentence applies as well . 0

He submitted that this latter view has been reiterated by a Constitution Bench of this Court
in K. Prabhakaranv. P. Jayarajan[(2005) 1 SCC 754].

10.Mr Nariman argued that thus as soon as a person is convicted of any of the offences
mentioned in sugections (1), (2) and (3) of Section 8 of the Act, he becomes disqualified
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from continuing as Member of Parliament or of a State Legislature notwithstanding the fact
that he has filed an appeal or a revision against the conviction and there is no legal basis for
providing in suksection (4) of Section 8 of the Act that his disqualification will takte

effect if he files an appeal or revision within three months against the order of conviction. He
submitted that in case a sitting Member of Parliament or State Legislature feels aggrieved by
the conviction and wants to continue as a Member notwittistg the conviction, his remedy

is to move the appellate court for stay of the order of conviction.

11.Mr Nariman cited the decision Mavjot Singh Sidhwv. State of Punjalf(2007) 2 SCC

574] in which this Court has clarified that under salgtion (1)of Section 389 of the Code of
Criminal Procedure, 1973 power has been conferred on the appellate court not only to
suspend the execution of the sentence and to grant bail, but also to suspend the operation of
the order appealed against, which means theroofl conviction. He submitted that in
appropriate cases, the appellate court may stay the order of conviction of a sitting Member of
Parliament or State Legislature and allow him to continue as a Member notwithstanding the
conviction by the trial court, i a blanket provision like sudection (4) of Section 8 of the

Act cannot be made to keep the disqualification pursuant to conviction in abeyance till the
appeal or revision is decided by the appellate or revisional court.

12.Mr Nariman and Mr Shukla sufitted that inK. Prabhakaranv. P. Jayarajan[(2005) 1

SCC 754] the validity of subection (4) of Section 8 of the Act was not under challenge and
only a reference was made to the Constitution Bench of this Court on certain questions which
arose in theigil appeals against the judgments delivered by the High Court in election cases
under the Act. They submitted that the Constitution Bench of this Court framed three
guestions with regard to disqualification of a candidate under Section 8 of the Act iéd wh
answering Question 3, the Constitution Bench indicated reasons which seem to have
persuaded Parliament to classify sitting Members of the House into a separate category and to
provide in subsection (4) of Section 8 of the Act that if such sitting Menskfile appeal or
revision against the conviction within three months, then the disqualification on account of
their conviction will not take effect until the appeal or revision is decided by the appropriate
court. They submitted that the opinion expredsg the Constitution Bench of this Courtdn
Prabhakaranv. P. Jayarajan[(2005) 1 SCC 754] regarding the purpose for which
Parliament classified sitting Members of Parliament and State Legislatures into a separate
category and protected them from thsgdalifications by the saving provision in ssiction

(4) of Section 8 of the Act are obiter dicta and are not binding ratio on the issue of the validity
of subsection (4) of Section 8 of the Act.

13.Mr Nariman and Mr Shukla submitted that ssextion(4) of Section 8 of the Act, insofar
as it does not provide a rationale for making an exception in the case of Members of
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Parliament or a Legislature of a State is arbitrary and discriminatory and is violative of Article
14 of the Constitution. They subnetl that persons to be elected as Members of Parliament or

a State Legislature stand on the same footing as sitting Members of Parliament and State
Legislatures so far as disqualifications are concerned and sitting Members of Parliament and
State Legislates cannot enjoy the special privilege of continuing as Members even though
they are convicted of the offences mentioned insmdiions (1), (2) and (3) of Section 8 of

the Act.

Contentions on behalf of the respondents

14.Mr Sidharth Luthra, learned AS&ppearing for the Union of India in Writ Petition (C)

No. 231 of 2005, submitted that the validity of sdwztion (4) of Section 8 of the Act has
been upheld by the Constitution Bench of this Coul.ilPrabhakaranv. P. Jayarajan[

(2005) 1 SCC 754] . Hsubmitted that while answering Question 3, the Constitution Bench
has held irfPrabhakaran case¢hat the purpose of carving out a saving in-sabtion (4) of
Section 8 of the Act is not to confer an advantage on sitting Members of Parliament or of a
StatelLegislature but to protect the House. He submitted that in para 58 of the judgment the
Constitution Bench has explained that if a Member of the House was debarred from sitting in
the House and participating in the proceedings, no sooner the convictiopreversinced
followed by sentence of imprisonment, entailing forfeiture of his membership, then two
consequences would follow: first, the strength of membership of the House shall stand
reduced, so also the strength of the political party to which suchictedWember may
belong and the Government in power may be surviving on a-ealg® thin majority where

each Member counts significantly and disqualification of even one Member may have a
deleterious effect on the functioning of the Government; secohyketection shall have to

be held which exercise may prove to be futile, also resulting in complications in the event of
the convicted Member being acquitted by a superior criminal court.

15.Mr Luthra submitted that for the aforesaid two reasons, Panitumas classified the
sitting Members of Parliament or a State Legislature in a separate category and provided in
subsection (4) of Section 8 of the Act that if on the date of incurring disqualification, a
person is a Member of Parliament or of a Statgidlature, such disqualification shall not

take effect for a period of three months from the date of such disqualification to enable the
sitting Member to file appeal or revision challenging his conviction, and sentence and if such
an appeal or revision fifiled, then applicability of the disqualification shall stand deferred
until such appeal or revision is disposed of by the appropriate court.

16. Mr Luthra next submitted that the reality of the Indian judicial system is that acquittals in
the levels ofthe appellate court such as the High Court are very high and it is for this reason
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that Parliament has provided in ssiction (4) of Section 8 of the Act that disqualification
pursuant to conviction or sentence in the case of sitting Members should estaxmedditill the
appeal or revision is decided by the appellate or the revisional court. He submitted that the
power to legislate on disqualification of Members of Parliament and the State Legislature
conferred on Parliament carries with it the incideptaler to say when the disqualification

will take effect. He submitted that the source of legislative power for enactirgestibn (4)

of Section 8 of the Act is, therefore, very much there in Articles 1063(ajd 191(1)¥) of

the Constitution and if ridn these articles of the Constitution, in Article 246(1) read with
Schedule VII List | Entry 97 of the Constitution and Article 248 of the Constitution, which
confer powers on Parliament to legislate on any matter not enumerated in List Il and List llI
of the Seventh Schedule to the Constitution.

17.Mr Paras Kuhad, learned ASG, appearing for the Union of India in Writ Petition (C) No.
490 of 2005 also relied on the judgment of the Constitution Bench of this Coirt in
Prabhakaranv. P. Jayarajan[(2005) 1 SCC 754] on the validity of stdection (4) of
Section 8 of the Act and the reasoning given in the answer to Question 3 in the aforesaid
judgment of this Court. He further submitted that-sabtion (4) of Section 8 of the Act does

not lay down disqudiications for Members of Parliament and the State Legislatures different
from the disqualifications laid down for persons to be chosen as Members of Parliament and
the State Legislatures in sgbctions (1), (2) and (3) of Section 8 of the Act. He subditte
that subsection (4) of Section 8 of the Act merely provides that the very same
disqualifications laid down in sugections (1), (2) and (3) of Section 8 of the Act shall in the
case of sitting Members of Parliament and State Legislatures take effeeiftenithe appeal

or revision is disposed of by the appellate or revisional court as the case may be if an appeal
or revision is filed against the conviction.

18.Mr Paras Kuhad submitted that Parliament has power under Article 12{hy( Article
191(0(e) of the Constitution to prescribe when exactly the disqualification will become
effective in the case of sitting Members of Parliament or the State Legislature with a view to
protect the House. He also referred to the provisions of Articles 181¢8)d 190(3)&) of

the Constitution to argue that a Member of Parliament or a State Legislature will vacate a seat
only when he becomes subject to any disqualification mentioned in clause (1) of Article 102
or clause (1) of Article 191, as the case may bd,this will happen only after a decision is
taken by the President or the Governor that the Member has become disqualified in
accordance with the mechanism provided in Article 103 or Article 192 of the Constitution.

19.Mr Kuhad further submitted that Mr a&iman is not right in his submission that the
remedy of a sitting Member who is convicted or sentenced and gets disqualified urder sub
sections (1), (2) or (3) of Section 8 of the Act is to move the appellate court under Section 389
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of the Code of CriminaProcedure for stay of his conviction. He submitted that the appellate
court does not have any power under Section 389 CrPC to stay the disqualification which
would take effect from the date of conviction and therefore a safeguard had to be provided in
sub-section (4) of Section 8 of the Act that the disqualification, despite the conviction or
sentence, will not have effect until the appeal or revision is decided by the appellate or the
revisional court. He submitted that there is, therefore, a ratiooaknfcting susection (4)

of Section 8 of the Act.

Findings of the Court

20.We will first decide the issue raised before us in these writ petitions that Parliament
lacked the legislative power to enact sgetion (4) of Section 8 of the Act as thisussvas

not at all considered by the Constitution Bench of this Court in the aforesaid ddse of
Prabhakaran

21.In R.v. Burah [(187778) 5 IA 178 : (1878) 3 AC 889] the Privy Council speaking
through Selborne, J. laid down the following fundamentalglas for interpretation of a
written Constitution laying down the powers of the Indian Legislature: (1A pp9493

fié The I ndian Legislature has powers expres:
Parliament which created it, and it can, of course, athing beyond the limits which

circumscribe these powers. But, when acting within those limits, it is not in any sense an

agent or delegate of the Imperial Parliament, but has, and was intended to have, plenary
powers of legislation, as large, and of tlaens nature, as those of Parliament itself. The
established courts of justice, when a question arises whether the prescribed limits have

been exceeded, must of necessity determine that question; and the only way in which they

can properly do so, is by loalg to the terms of the instrument by which, affirmatively,

the legislative powers were created, and by which, negatively, they are restricted. If what

has been done is legislation, within the general scope of the affirmative words which give

the power, andf it violates no express condition or restriction by which that power is

limited (in which category would, of course, be included any Act of the Imperial
Parliament at variance with it), it is not for any court of justice to inquire further, or to

enlarg constructively those conditions and rest

22.The correctness of the aforesaid principles with regard to interpretation of a written
Constitution has been reaffirmed by the majority of Judgé&esavananda Bharatv. State

of Kerala[(1973) 4 £C 225] 6eethe Constitutional Law of Indig H.M. Seervai, 4th Edn.,

Vol. 1, Para 2.4 at p. 174). Hence, when a question is raised whether Parliament has exceeded
the limits of its powers, courts have to decide the question by looking to the terms of the
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instrument by which affirmatively, the legislative powers were created, and by which
negatively, they are restricted.

23.We must first consider the argument of Mr Luthra, learned Additional Solicitor General,
that the legislative power to enact ssdxtion (4) of Section 8 of the Act is located in Article
246(1) read with Schedule VII List | Entry 97 and Article 248 of the Constitution, if not in
Articles 102(1)€) and 191(1)) of the Constitution.

24. Articles 246 and 248 of the Constitution are placedChapter | of Part XI of the

Constitution of Il ndi a. Part X1 i s titl ed AfRel

Chapter I of Part X1 is titled fALegislative
heading ADiI stri but iAdices 246 to P56 lyavesbéea placad.eA readinge r s 0
of Articles 245 to 255 would show that these relate to distribution of legislative powers
between the Union and the Legislatures of the States. Article 246(1) provides that Parliament

has exclusive power toake laws with respect to any of the matters enumerated in List | in

the Seventh Schedule of the Constitution and under Schedule VII List | Entry 97 of the
Constitution, Parliament has exclusive power to make law with respect to any other matter not
enumerged in List Il or List Ill. Article 248 similarly provides that Parliament has exclusive

power to make any law with respect to any matter not enumerated in the Concurrent List (List

IIl) or State List (List Il) of the Seventh Schedule to the Constitutidrerefore, Article

246(1) read with Entry 97 and Article 248 only provide that in residuary matters (other than
matters enumerated in List Il and List I1l) Parliament will have power to make law.

25.To quote fromCommentary on the Constitution of Indiay Durga Das Basu (8th Edn.)
Vol. 8 at p. 8988:

Ailn short, the principle underlying Article

written Constitution, which divides legislative power as between two legislatures in a
federation, cannot intend that ther of such legislatures shall go without power to
legislate with respect of any subject simply because that subject has not been specifically
mentioned nor can be reasonably comprehended by judicial interpretation to be included in
any of the entries ithe Legislative Lists. To meet such a situation, a residuary power is
provided, and in the Indian Constitution, this residuary power is vested in the Union
Legislature. Once, therefore, it is found that a particular subjatter has not been

assignedta he competence of the State Legislature,

that (the Union) Parliament would have legislative competence to deal with the subject
matter in question. 60

f
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26.Articles 102(1)€) and 191(1)¥) of the Constitution, on thetlter hand, have conferred
specific powers on Parliament to make law providing disqualifications for membership of
either House of Parliament or Legislative Assembly or Legislative Council of the State other
than those specified in sutausesd), (b), (¢) and @) of clause (1) of Articles 102 and 191 of

the Constitution. We may note that no power is vested in the State Legislature to make law
laying down disqualifications of membership of the Legislative Assembly or Legislative
Council of the State and pew is vested in Parliament to make law laying down
disqualifications also in respect of Members of the Legislative Assembly or Legislative
Council of the State. For these reasons, we are of the considered opinion that the legislative
power of Parliament tenact any law relating to disqualification for membership of either
House of Parliament or Legislative Assembly or Legislative Council of the State can be
located only in Articles 102(19] and 191(1)X) of the Constitution and not in Article 246(1)
readwith Schedule VII List | Entry 97 and Article 248 of the Constitution. We do not,
therefore, accept the contention of Mr. Luthra that the power to enacestibn (4) of
Section 8 of the Act is vested in Parliament under Article 246(1) read with Schébllist |

Entry 97 and Article 248 of the Constitution, if not in Articles 10Z13nhd 191(1)) of the
Constitution.

27.Articles 102(1)é) and 191(1)¥) of the Constitution, which contain the only source of
legislative power to lay down disqualifieans for membership of either House of Parliament
and Legislative Assembly or Legislative Council of a State, provide as follows:

fiL02 Disqualifications for membershi@ (1) A person shall be disqualified for being
chosen as, and for being, a Member ofaitdouse of Parliameit

*k*k

(e) if he is so disqualified by or under any law made by Parliament.

*k%k

191 Disqualifications for membershi@ (1) A person shall be disqualified for being

chosen as, and for being, a Member of the Legislative Assembly ordtagisCouncil of

a Staté

*k%k

e iif he is so disqualified by or under any |
28.A reading of the aforesaid two provisions in Articles 10Z1gnd 191(1¥) of the
Constitution would make it abundantly clear that Parliament isakenone law for a person
to be disqualified for being chosen as, and for being, a Member of either House of Parliament
or Legislative Assembly or Legislative Council of the State. In the language of the
Constitution Bench of this Court BElection Commissinv. Saka Venkata RagAIR 1953
SC 210] Article 191(1) [which is identically v
set of disqualifications for election as well
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does not have the power under Articlé2(1)€) and 191(1)X) of the Constitution to make
different laws for a person to be disqualified for being chosen as a Member and for a person
to be disqualified for continuing as a Member of Parliament or the State Legislature. To put it
differently, if because of a disqualification a person cannot be chosen as a Member of
Parliament or State Legislature, for the same disqualification, he cannot continue as a
Member of Parliament or the State Legislature. This is so because the language of Articles
102()(e) and 191(1)¥) of the Constitution is such that the disqualification for both a person

to be chosen as a Member of a House of Parliament or the State Legislature or for a person to
continue as a Member of Parliament or the State Legislature hashie $sme.

29.Mr Luthra and Mr Kuhad, however, contended that the disqualifications laid down-in sub
sections (1), (2) and (3) of Section 8 of the Act are the same for persons who are to continue
as Members of Parliament or a State Legislature angestibn (4) of Section 8 of the Act

does not lay down a different set of disqualifications for sitting Members but merely states
that the same disqualifications will have effect only after the appeal or revision, as the case
may be, against the conviction igdided by the appellate or the revisional court if such
appeal or revision is filed within three months from the date of conviction. We cannot accept
this contention also because of the provisions of Articles 1G)(3)Y{d 190(3)}4) of the
Constitution wheh are quoted hereinbelow:

fil01Vacation of seat® (1)-(2) ***

(3) If a Member of either House of Parliam&nt

(a) becomes subiject to any of the disqualifications mentioned in clause (1) or clause (2) of
Article 102;

*k*x

his seat shall thereupon become veca

*k%

190.Vacation of seat® (1)-(2) ***

(3) If a Member of a House of the legislature of a $tate

(a) becomes subiject to any of the disqualifications mentioned in clause (1) or clause (2) of
Article 191;

*k%k

his seat shall thereupon become vacant: o
30.Thus, Article 101(34) provides that if a Member of either House of Parliament becomes
subject to any of the disqualifications mentioned in clause (1), his seat shall thereupon
become vacant and similarly Article 190@)frovides that if a Member of ldouse of the
Legislature of a State becomes subject to any of the disqualifications mentioned in clause (1),
his seat shall thereupon become vacant. This is the effect of a disqualification under Articles
102(1) and 190(1) incurred by a Member of eitheuséo of Parliament or a House of the
State Legislature. Accordingly, once a person who was a Member of either House of
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Parliament or House of the State Legislature becomes disqualified by or under any law made
by Parliament under Articles 102(&)( and 191{)(¢) of the Constitution, his seat
automatically falls vacant by virtue of Articles 101@)@and 190(3)4) of the Constitution

and Parliament cannot make a provision as insadbion (4) of Section 8 of the Act to defer

the date on which the disqualiditon of a sitting Member will have effect and prevent his
seat becoming vacant on account of the disqualification under Article 1€2¢t)Article
191(2)€) of the Constitution.

31.We cannot also accept the submission of Mr Kuhad that until the de@siaken by the
President or Governor on whether a Member of Parliament or State Legislature has become
subject to any of the disqualifications mentioned in clause (1) of Article 102 and Article 191
of the Constitution, the seat of the Member allegeldbtee been disqualified will not become
vacant under Articles 101(3)( and 190(3¥) of the Constitution. Articles 101(Z) and
190(3)@) of the Constitution provide that if a Member of the House becomes subject to any
of the disqualifications mentionedi c | aus e ( 1)thereufpdrb esc osneea tv aschaanltlo .
Hence, the seat of a Member who becomes subject to any of the disqualifications mentioned
in clause (1) will fall vacant on the date on which the Member incurs the disqualification and
cannot await té decision of the President or the Governor, as the case may be, under Articles
103 and 192 respectively of the Constitution. The filling of the seat which falls vacant,
however, may await the decision of the President or the Governor under Articlesd10®an
respectively of the Constitution and if the President or the Governor takes a view that the
Member has not become subject to any of the disqualifications mentioned in clause (1) of
Articles 102 and 191 respectively of the Constitution, it has toebe that the seat of the
Member so held not to be disqualified did not become vacant on the date on which the
Member was alleged to have been subject to the disqualification.

32.The result of our aforesaid discussion is that the affirmative words usédtiates
102(1)€e) and 191(1)) confer power on Parliament to make one law laying down the same
disqualifications for a person who is to be chosen as Member of either House of Parliament or
as a Member of the Legislative Assembly or Legislative Coundal $fate and for a person

who is a sitting Member of a House of Parliament or a House of the State Legislature and the
words in Articles 101(3H) and 190(3%) of the Constitution put express limitations on such
powers of Parliament to defer the date ohick the disqualifications would have effect.
Accordingly, subksection (4) of Section 8 of the Act which carves out a saving in the case of
sitting Members of Parliament or State Legislature from the disqualifications under sub
sections (1), (2) and (3) ddection 8 of the Act or which defers the date on which the
disqualification will take effect in the case of a sitting Member of Parliament or a State
Legislature is beyond the powers conferred on Parliament by the Constitution.
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33.Looking at the affirmate terms of Articles 102(1¢§ and 191(1)}) of the Constitution,

we hold that Parliament has been vested with the powers to make law laying down the same
disqualifications for person to be chosen as a Member of Parliament or a State Legislature and
for asitting Member of a House of Parliament or a House of a State Legislature. We also hold
that the provisions of Article 101(2)( and 190(3)) of the Constitution expressly prohibit
Parliament to defer the date from which the disqualification will cortteéffect in case of a

sitting Member of Parliament or a State Legislature. Parliament, therefore, has exceeded its
powers conferred by the Constitution in enacting-sedtion (4) of Section 8 of the Act and
accordingly suksection (4) of Section 8 of thct is ultra vires the Constitution.

34.We do not also find merit in the submission of Mr Luthra and Mr Kuhad that if a sitting
Member of Parliament or the State Legislature suffers from a frivolous conviction by the trial
court for an offence given undsubsections (1), (2) or (3) of Section 8 of the Act, he will be
remediless and he will suffer immense hardship as he would stand disqualified on account of
such conviction in the absence of sdztion (4) of Section 8 of the Act. A thrdedge

Bench ofthis Court inRama Narangv. Ramesh Narand(1995) 2 SCC 513] has held that
when an appeal is preferred under Section 374 of the Code of Criminal Procedure (for short
Aithe Codeo) the appeal i s against both the
appellate court in exercise of its power under Section 389(1) of the Code can also stay the
order of conviction and the High Court in exercise of its inherent jurisdiction under Section
482 of the Code can also stay the conviction if the power was not flaubd in Section
389(1) of the Code.

35.In Ravikant S. Patilv. Sarvabhouma S. Bagal(2007) 1 SCC 673] a threludge Bench
of this Court, however, observed: (SCC p. 679, para 15)

fi15. 1t deserves to be clarified that an order granting stay of conwitioot the rule but

is an exception to be resorted to in rare cases depending upon the facts of a case. Where
the execution of the sentence is stayed, the conviction continues to operate. But where the
conviction itself is stayed, the effect is that ttanviction will not be operative from the

date of stay. An order of stay, of course, does not render the convictieaxistent, but

only nontoperative. Be that as it may. Insofar as the present case is concerned, an
application was filed specifically skiag stay of the order of conviction specifying the
consequences if conviction was not stayed, that is, the appellant would incur
disqualification to contest the election. The High Court after considering the special
reason, granted the order staying tlmmwiction. As the conviction itself is stayed in
contrast to a stay of execution of the sentence, it is not possible to accept the contention of
the respondent that the disqualification arising out of conviction continues to operate even
afterstayofconvct i on. o






