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From Editor’s Desk

A A —

Delhi Law Review Flagship Journal of Faculty of Law, University of Delhi is
designed for contribution from academics. policy makers and professionals globally on
matters of contemporary legal issues both in public and private law. Team of Editorial
Board of this volume with Dean at the helm of affairs are from different legal streams,
hence appreciated contributions which were comparative as well as comprehensive in
nature. | hope that readers will enjoy not only the Law and Policy but also understand
implementation of various legal issues discussed in this volume.

To reach to the standards of the journal was a challenge to all of us which needed
some personal efforts in terms of seeking co-operation from contributors both within and
outside country as well as the members of the team. | was fortunate to overcome this
difficulty due to exceptionally cooperative members of the editorial team and with freehand
given by the Dean coupled with the quick response by the contributors of immense repute.
Hence this volume 32(2013) of DLR is for your readership and comments. .

This volume is significant as it reflects the interest of authors both within and
outside India, who have contributed. Further the contributions made are on important
contemporary issues like Intellectual Property Laws, [nternational Arbitration, Humanism,
Enemies of state, miscarriage of Justice, Reforms in Post. Graduate Legal curriculum,
Research methodology in Law Ethical paradigm for regulation of cyber space. Similarly
the contributions made by colleagues within the Faculty on Tribunals, Acid attack, MRTP,
Gl, sustainable development and Right of children of the imprisoned mothers have added to
its strength and standard. I thank all the contributors, the Editorial team and Dean Faculty
of Law for their co-operation.

All the views expressed are of the authors: however, the editorial team is responsible
for editing. In spite of all efforts, readers may have to bear with me for some mistakes left
inadvertently. For such problems none else. but 1 am alone responsible in the capacity of
the Editor.

[ am sure that all prospective Editors will equally try to improve the Standard, so
that the sheen of the DLR is not only maintained but improved.

Professor S.C. Raina




INSIGHTS INT O SELECTISSUES OF INTELLECTUAL PROPERTY LAW
Professor Ashwani Kr Bansal*

Writing anything in this dynamic world is risky as the same would be
called in question by those thinking critically. The diversity of views and
conflicting results projected by researches can practically establish
anything as an upshot. There is always a scope for improvement in thought
as well as the expression. Many may be antagonized with any submission
for variety of reasons. The reputation of an author is always at stake.
There is recognition in Plato’s Seventh Epistle that “no intelligent man
will be so bold as to put into language those things which his reason has
contemplated... if he should be betrayed into so doing then surely not the
Gods but mortals have utterly blasted his wits.”

On the other hand, there is increasing acceptance and tolerance in the
knowledge sector that nobody may write the last word and if perfection
is pursued as test, the writings would become scarce. Knowledge shall
flourish only if it is shared.

Sometimes, it is argued that IPRs and copyright restrict the sharing of knowledge, whereas the
chief norm of all IPRs and copyright assures that the subject matter would be made public to
Government I P office and themes would flourish with many expressions. Competitive works
on same theme areencouraged by copyright law and all IP rights must provide a twin environment -
of monopoly and competition. Contrary to the belief shared by many about Trade Related
Intellectual Property Rights (TRIPS) that losses were caused to the developing countries on its
advent, it should be increasingly clear that it brought intellectual property rights (IPRs) notonly
to centre stage, but also within the reach of common man outside the board rooms of large
corporations. Another major contribution of WTOQ and TRIPS is the theoretical equality of each
member.

IPRS NOT BASED ON MORALS BUT ECONOMICS

- Though, the developing countries could not persuade the developed countries that IPRs are an .
economic issue and is not a moral one, yet the reassertion of flexibilities at DOHA proved

' beneficial. Though the concessions claimed in 1970s and 1980s before conclusion of Uruguay
round or WTO got delayed by 25 years but most of. Mostly the developing countries took steps
and introduced IP legislations. ' a

It is restated that the readjustment of the IP rights among owners, licensees, users by regulating
governments' is required and is necessarily an economic and/or political process. We are again
in a time when a great surge for assertion of public interest is being experienced.* At the altar of

* 1P R Specialist MHRD Chair, Head and Dean, Faculty of Law, University of Delhi. .

I Governments are major stake holders. The vested interests of the government or its decision makers are
stronger moving forces than the established and proven interests of common population. -

?  The Adoption of Invents Act in USA and decisions like Authors Guild vs Google Books Southern District of
New York (05 Civ. 8136) (DC) on Nov 11, 2013 case display a rethink and are to be welcomed.
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The matter contained- in book, CD etc. is referred to as ‘work’ in copyright parlance, in which the copyright is
enjoyed by its owner.
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SOUND RECORDINGS AND CINEMATOGRAPH FILMS = DERIVATIVE WORKS
and Cinematograph films ar¢ considered industrial products liable

to competition principles. Necessarily, they need not be given same treatment as is given to basic
literary, musical, artistic or dramatic works. Reducing competition in industrial production of
sound recordings in the name of underlying primary subject matter of copyri ght would operate
as a threat to the respectability attached to copyright. The job of copyright is economic returns

to the author-owner but not the monopoly returns.
underlying work of sound recordings, till 2012, was subject
for making sound recordings by another on pay ment of a fixed
r had already been incorporated into a sound
Iready been enjoyed by the producer of the
ion 31C, which restricts the right of
d recordings in the liberal fashion.

World over Sound recordings

Condition of 50000 copies: The
matter of Open General License
royalty to the copyright holder, if the subject matte
recording and two years exclusive business had a
sound recording. The 2012 amendment added a new sect
petitors to undertake manufacturer of competitive soun

as enhanced the rights of producers of earlier sound recordings by giving
ly as against the two years thus reducing competition. The owner of
ork which is likely to be owner of sound recording'® is entitled to
mum of 50,000 cover versions. Thus the 2012 amendment has
accommodated the lobby of sound recordings. ' This qumber may be reduced by the Copyright
Board, in respect of works in a particular language or dialect having regard to the potential
circulation of such works. This appears a defeatist measure and an unjust arm twisting of
competitors. The royalty for 50000 units may far exceed the original value of underlying
copyrighted subject matter which is to be used in the sound recording. ‘
lawful version records would decrease, production of spurious sound

h. Thus section 14(a)(iv) has to be seen as subject to the provisions of's
13 When a sound recording from one manufacturer or

a brand is available, the copyright holder in underlying work has a free hand to give volunfary
ith first producer of sound recording.
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The producers of sound
The rest of world gives

AUTHORS/PERFORMERS AND THE CINEMA INDUSTRY

" The unequal status and dismal bargaining power of authors and performers vis a vis publishers

t owner of sound recordings.
he same literary, musical or
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d abusing liberal

e the ownership of underlying work is mostly with copyrigh
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1 The monopoly period and the initial investment in
The lobbyists of whittling down of section 52(1) (§)
the population by exorbitant prices. Invocation ©
almost 75 % or to 1/4% of the then price.

and stricter regulation of re-mixes
£ s 52(1) () brought the prices of
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IP LAWS NOT CONCERNED WITH EXPORTS: TRUE FOR COPYRIGHT

All IP laws world over including India, only regulate or restrict imports and not exports.
Exports of [P incorporated products have never been addressed in IP laws. Copyright law
of no country ming t and the same is dealt with in the country of

les in export of copyright conten
jmport. In the same vein Copyright Act, 1957 of India does not have any provision dealing with
export of any product incorporating copyright content. The export of any ‘copyright content
product’ cannot be infringement of copyright, if the work is legally available in country of export.
Such exports do not tinker with any of the rights granted in's 14 or 51 of the Act. Exports from
India of copyrighted products introduced legally are perfectly legal.'? '

The next issue which | forthwith discuss is that. the Courts in India have on certain occasion’s
interpreted IPR legislation, a bit in favour of foreign parties. One such instance™ is interpretation
of the ‘right to issue copies’ in section 14(a) (i) to the benefit of the foreign publishers in an effort
to curb exports of Low Priced editions (LPEs) whether it can be used to authorise the segmentation
of copyright markets. Whether a stipulation by a publisher on p 2 of the book can operate equal
to legal provision or whether a few cases decided by High Court of Delhi have exceeded in
protection to multinational publishers. Applicability of International exhaustion in India was not in
issue as that would be relevant only in case of imports and this case had to be judged as per the

infringement norms in the country of import."®
CED FDITIONS (LPES) FOR MARKETS = NOT CHARITY - BUT SHREWD BUSINESS DECISION

The copyright is extended to all works including foreign works together with recognition to the
right of public v have access to all copyrighted material at affordable price. It is not to cater to
the profits of multinational publishing house or copyright owners.” Sometimes the authorities,
judges and scholars in law education wrongly believe that LPEs are a great charity. The production

of LPEs is a perfect profitable business decision with differential pricing. Right holders and
publishers do not want to lose customers in low parity value countries?'. As already stated, if

Low PRl

17 There can be different copyright owners or rightholders for different countries. The exports from a country would
work as import in a country X, and such imports may impinge the copyright of an owner of licensee for such

country X. The exports of Low Priced Editions (LPEs) produced for market of India from India, may be and can

constitute infringement of copyright in the country of import X, if imported into that territory X without the

consent of rightholder for the country X. Moreover, in case the country X follows international exhaustion, then
if the initial product (book) is produced and issued under the authorify of the rights owner Sor any territory
\whatsoever, then it will not constitute infringement of copyright even in such country X ( of import).

% The other major instance is the development by Indian courts of principle of transborder reputation t0 favour
foreign trade marks in an institutionalized manner and issuing injunctions against domestically registered trade
marks to facilitate FTMs. See chapter 23, Law of Trade Marks in India, p 693-715, Thomson Reuter, 2014.

®  India is a country of national exhaustion in copyright for now and foreseeable future. Indian attempt to
introduce exhaustion by amending section 2(m) of Copyright Act failed in May 2012, when in last minute the
proposed proviso was dropped by the Government.

m  They are copyright owners by assignment, as the original author is mostly coerced to sign on the dotted line

to assign copyright. if he desires any publicity to his work, knowledge or existence. Alternate support to

authors is completely lacking in India. Present author has not studied the plight of authors in the rest of world.

Such a system is successfully in operation wor dicines with similar

hick ups.

1d over in relation to patented drugs and me




such editions are not introduced, the resultant higher price and/or non-availability of books are
grounds for compulsory license, thus the introduction of LPE is a legal necessity and still gives
profits™. These LLPEs are normally introduced three years behind full priced editions after fully
workifig out the economy of publication. Many a time remainder™ books are converted to LPEs

and such a sale is able to give the publishers much more value for remainder books than they
may earn on them in home countries.

It is common knowledge that publishers of costly books™ divide the markets (segmentation) by
timing of supplies and differential pricing.” Sometimes the quality control of books/goods depends
on the purchasing power of the prospective buyers. They produce low priced editions (LPE)
separately for various combinations of many territories/countries. The business model of LPEs
is useful to publishers as a profit head and necessary to keep the Competent Authority

(Copyright Beard in India) for compulsory licenses for costly and non-available books
off the hook, while ensuring sales.

Many atime the trade channels or third party bulk buyers in violation of the conditions put up by
publishers divert such books to the countries where same book is tagged at higher price. This

may be done by chain sellers or third party bulk buyers without any privy of contract with the

publisher or distributors.

Often, economic versions (LPEs) of high priced books are exported to the disliking of the
publisher to non-designated area are to be stopped at Customs in the country of import. Such
bulk buying re-sellers may even advertise on the Internet. The publishers/distributors hate the
movement of such LPE books back home or to high price areas which is in conflict with their
marketing strategy. Publishers take all measures to minimize this movement of books, even
though IPR laws do not back any such price or profir maximization strategy, by

segmentation of markets. This branch of law is normally addressed by exhaustion or parallel
imports principle.

MISAPPLICATION OF IP LAWS ON EXPORTS

Laws and Courts of Country of export have never had anything to do with exports of IPR
subject matter. Once the copies have been issued and/or sold in India, further sale of such books

cannot be restricted nor their movement and resale can be controlled by publisher/distributor,
and thus there was no occasion for court to intervene.

In John Wiley case infra the Delhi High Court protected a US copyright owner by prohibiting
an Indian party exporter from despatching LPE books for import into USA artificially extending
the scope of section 14 of Indian CRA and calling such export as infringement of copyfight in
India. The Delhi High Court pronounced the import into USA of a validly issued LPE book by

)

Strategy is similar to fashion industry in which prices are fixed quite high for initial market.

Refer to unsold books saved with publisher for which it gave print order as expected sales or other strategy of
publisher, sometimes a remainder book may be sold at 15% of print price of book.

Also applicable to patents in drugs, medicines and other goods and trade marks.
Even the syllabi of universities in courses are made dependent on the timing of availability of books determined

by MNCs. Even the course packs strategy of universities is under attack from MNC publishers by filing high
profile cases against legally permitted photostating.

B
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; : o it fors /i intries including India an infringement in India. at
publisher havt"g— d;ffg, ?:l:i ;lnt(;‘l‘a“'fippl‘ :ggﬁilght The Delhi High Court workesi as j?rum .
the stage of ehg facilitated the plaintiffto enforce the judgement on the defendant in ll‘ldli.i andA
comventEi aIn dia. It prohibited from exporting LPE books, and thus the .lert took upon itself
il otlrll{e;fsfll&gﬂ Cko'ung and Customs, who were the competent authorities to look at imports
the WworKk @ .

thorization of right holder for the territory of USA. By doing as it did, the High

Wimmg'g]:;tuonly go beyond the statutory law but also transcended every principle of IP law.
Courtdl i

i Hi i iudements with John Wiley & Inc as plaintiffs”” on
i mgg(ﬁ gtl:tﬁzls;?:ia:(;sﬁeciof ‘right to issue copies’ forming pax:t of bundle {I)g
e im'd 5 Ma‘)’ ht. In both the cases the court was approached by owners of copyng_ht to uph?
1-igl}ts o copyngtrc.)l the movement/export of the copyright goods (books) as per their stnpulat:?n
thelrn?ght ki right page) of the book. This stipulation was not by ag.ree_ment bt.:twee.n seller
o pagel(ci?ptﬁ tt%e cases genuine third party buyers, on principal to prmcn-pal basis, not havgng
o nection with copyright owners or their licensees LPE pubh‘shers, were offeru:(g
- bllSlﬂesleO“ web sites for i[;ternational customers. The plaintiffs clalme.:d that the bOf} s
S edonnl for the territory of South Asia or Indian sub~c0ntin'ent (hste(.1 8 countnes).
weée isirt?jdu ;sr t(l:es}; territories® and therefore could not be taken outside the stipulated area;
an

plaintiff asserted taking books out of this territory is infringement.

; s di
books were validly produced and issued by the licensees of copyright owrl;er ancii soOri ri;
Thde' (')l"he books were bought in India and then were sought to bc? resold by the _ :l)./e; (g;:mrt €
':;: 1;lt.ipulati(ms of publishers on p2 of the book. Two honourable judges of Delhi Hig
e

i i ing it as
the two cases obliged and issued injunctions in relation to exports of books accepting
e -

‘. i . w5 d he

7 ' tion. They artifi
o could validly engage in market segmenta red oo
!;?Z::{i-si;ons of saiz as inserted on p2 of books on buyers equal to infringem f

] ] ja, Wi ining that whether
copyright under section 14 read with section 51 in India, without determining _
Isuch conditions are binding?

i i f the
The High Court did not refer to authoritative book of Copmgler or thfe e:grr:is gr)ogai?f;t?lat ©
i i ivocal terms 1n :

i tute. Copinger (XVth edn 2005) in unequivo : o s
COPY: t%?r:lflt:r ;ituatiOI:\ o%‘export from UK, the UK courts would have nothm%.to do r::f lt"? hle zll:w
ix::)uld be a matter to be dealt with by the authorities and the law of country (} |l'[tnfo .dramatic
;lso clearly states that the copyright owner cannot control the movement of literary,

it is in circulation.
and musical work, not being a computer programme, once it is in circu

 Cipaghe £ the complainant, but the author apprehends that armed with such a

catered to the greed o

e ial opportunity from Indians. o
i . ked as stealing an entrepreneurta , 5 (Del)., John-Wiley
i: S‘PCh & -Verdlrcllc::slgfbjo}i? Hi’fe; & Inc v Prabhat Chander Kumar Jain 201-?1(4f4)lf:wc 675 (Del)
DIS:SEHSSI?:CU& Ors v. International Book Store 2010(43)_pTC b (Dgc % “littc:l) COLll:llri(:S would also violate
» fli{ u(;:;sil Imcm that despatch of the book from another country out Ofth g:r:‘mm ries? The book would enjoy
0 5 gl i infringement in tho: : .
: ht Act and would constitute In ) h hose countries.
o ?ftf:‘?lza?h;(;pg;ﬁltrics as imporied book under corresponding copyright law of thos
COpYTtE L
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decision the MINC plaintiff would influence the judicial pronouncements in many other developing
countries. The national IP Policy must en-'=avour to persuade judges to follow an interpretatioy
pro bono publico India.

CONTROLLING MOVEMENT OF IP GOODS IS ABUSE ((TOI’\'RICHT)

Assertion of an PR for imposing any collateral conditions in relation to trade in IP goods or thej;
movement which is not sanctified by law is an abuse of IPR. The purpose of IPR laws ¢
copyright law is to protect the content from unauthorised use and not to control the movement of
copyrighted goods mostly undertaken to maximise profits. Anyone who seeks to control the
production for overpricing IPR products or uses other restrictive methods is guilty of abuse of
IPRs and must not be helped by Courts. Arm-twisting on the strength of an IPR is necessarily
an abuse and market segmentation is an illustration of the same behaviour. The Delhi High
Court accepted and permitted market segmentation without any legal basis in copyright Act,
1957 and became party to sanctifying profit maximization on the pretext of presence of s 4

(a)(ii).””

Conversion of IP owner 5 desire into IP Obligation/Norn: 1t is a basic norm of IPRs that as
soon as IPR product is sold in the market, the IPR component of the product is exhausted and
any further control over its use or movement by the IP owner is unwarranted. The relationship
between such IPR owner and buyer has two aspects— one, [PR obligations and second, the
obligations arising from stipulations in contract of sale. There is a continuous effort on the part of
IP owners to convert the contractual obligations imposed by them on buyers as IPRs, while
selling IPR goods (books in this case). They also make efforts that their profit maximization
strategies are not dubbed as anti-competitive or restrictive or hit by unjust enrichment.
Similarly when an infringement action is brought, the dominant purpose of which is to maximize
profits and not control the IPR violation, such proceedings are themselves an abuse of the
process of court *° Admittedly, in export of LPE books to non-desired areas there is no violation
of copyright content in the book, which is the sole purpose of copyright law. Using Copyright law
for an ulterior purpose other than the purpose of its enactment is abuse of copyright law.

The Author submits to Judiciary that stopping the offer of sale on Internet by a third party

buyer/ re-seller of LPE books into the territories not liked or authorised by publisher on p2, which-

in reckoning of publisher were meant for specific market of India (south Asia), is not and cannot
be governed by Indian Copyright Act as it contains no provision to control exports. Section 14
(a)(ii) is a provision ushered in UK and India both completely for a different object whereby the
permission of copyright owner became necessary for issue of each copy in addition to initial
publication of copyright content. Under the present laws it is the job of Customs or Border
authorities or Courts of the country of import, both under Berne Convention or WTO-TRIPS.

Section 14(a)(ii) admittedly was enacted completely with different purpose. An interpretation was being impressed
that initial publication of the work was with permission of owner and further copies did not require permission of
the owner. The amendment was made to insist that production of every copy must have permission of owner of
copvright.

See such a remark in India by Justice Sanjay Kishan Kaul in Hawkins Cookers Ltd v Murugan Enterprises 2008
(36) PTC 290 (Del) para 51.
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i HighC s ine the interest of worldwide users
the decision in John Wiley the Delhi High Court 1s harmmb.th R e st
B hted materials. It is harming the interest of weaker users abro:
i rig é : g
of copy

i i SUC : from India cannot afford. The ruling

i i i rice which the buyer of such LPE .
uthh_ef " Chﬂfgmgda [iarin x exports as copyright infringement would holq good for India, even

i B s age ion and welcome LPE books. Thus Delhi

: : . g
Fi i tries apply international exhaus d we L6 us L
p lmpomnrglf C::;zld be Ee!:e)r(l as supporting profit maxumizing strategies of mnltmatu;ng}
: i 1 il PXpOrts
Hig h. ,Ca.:; by artificially permitting market segmentation and imposing btlug o;:t; e;; .
; i =) =Tal a.‘ é
":t:;; ,fssue.d IPR goods without any legal backup. Indian courts respecte
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VIS-A-VI1S PUBLIC INTEREST: TRIPS TO MOVE FORWARD

\OMPULSORY LICENSING ‘
i o RES FOR INVENTIONS

FOR DETERMINING PRODUCTION CENT

e

i i i isation of the patentee, the authorisatior} is
o ) Patentigsnvz?;?lf;: gl;?l?;l?il;:)hr;rlliscaense is issueil in recognition of proteclztto?
o i C_Ofﬂpllt Urynder a compulsory license, an individual or company u.se:‘r, another’s
o e mtf;;zsﬁ hts holder a set fee for the license. Tl_lf: expression otherﬂ us.::i
pa_tent - - ti otg'the right holder’ is new nomenclature for ‘compulsory llcenseba:;n
e b con etent authority.”* More recently an area of fierce debate :as "
e tizyr\:;‘) nz:t[:h serious diseases such as thalaria, HIV ant'l AI[?S. Such (r;_xgs zes
th?t . d“'g? C; i ethe v%estem world and can help to manage the epidem ic of these_ 1seahen
f”ljeb’ ?:;ilr]lzbc:::ltries Such drugs are found too expensive for developing countries W
indeve ¢

supplied by patentees. | ) .

biective of this part of paper is to project a sm{ggistlon that suppl.yrtzde;f;her N
e oo TRIPS to be equivalent to local working” needs to be rewo e
recc.;gnlsed by_ ble distribution of production facilities utilizing t%m technology dlS; ost_u o
o e'qulta' es How to introduce price competitiveness in the pa}tent pro u:i: s o
e SPec'ﬁca;m“ r rice in low per capita countries has to be factored in. The pro ucticm
ho“;:::ft:ru;zspﬁ:g l1?he countries must be spread in continents or close to consump
cen

centres. o
h contracting State may take legislative

The concept of compulsory license was
RIPS. Compulsory licensing by mer_nber
alance between public and private

The Paris Convention, 1883 provides t.hat eac
measures for the grant of compulsory lu.:enses:. B
prevalent under Paris Convention and continues in :
states is allowed by TRIPS in an effort to strike a

interests.

list the reasons that might

P ppe g | al
Th hrase a gars in the title of Altlcle 31 (not U()tcd) but does not SPCLI wcally
c a P 1 (

“be cited to issue a compulsory license.




DOHA ON COMPULSORY LICENSING

The Doha Declaration on TRIPS and Public Health postulates that member coun:iics are
free to determine the grounds for granting compulsory licenses. Nevertheless, TRIPS
Agreement does prescribé a number of conditions which ought to have been fulfilled before
issuing compulsory licences.** Article 31.f. of TRIPS requires that compulsory licenses be
used ‘predominantly’ for local markets. This requirement complicates the ability of member
countries to import medicine or drugs which are produced under CL in another country.
Thus, countries lacking indigenous pharmaceutical manufacturing capacities may not
effectively access medicines in compliance with TRIPS Article 31.%

The patentee has to be paid adequate remuneration for CL taking into account the economic
value of the authorization, but “adequate remuneration™ or “economic value” are not defined.
Compulsory licensing does not result in exclusivity to licensees; the patent owner continues
to have right to produce. The TRIPS waives the requirement of prior negotiation in
emergency cases or when the subject matter of the patent is required for public non-
commercial use, in other words government use.

COMPULSORY LICENSES UNDER DIFFERENT JURISDICTIONS THE WORLD OVER

Specific situations in which compulsory licenses may be issued are set out in the legislation
of each country and vary from country to country. Some examples of situations in which a
compulsory license may be granted include lack of working over an extended period in the
territory, inventions funded by the government, failure or inability of a patentee to meet a
demand for a patented product and where the refusal to grant a license leads to the inability
to exploit an important technological advance, or to exploit a further patent. Compulsory
licenses have been issued by several countries for a number of different pharmaceutical
products. Compulsory licensing has been resorted to by developing as well as developed
countries of the world.*

Thailand issued compulsory licences on three patented drugs in 2007 and despite the
criticism had announced compulsory licences on three more drugs in 2008. In Brazil
compulsory licences have been championed on the basis of public interest. The Brazilian

2 Art. 31, TRIPs Agreement, 1994.

" The Amendment to the Scope of Article 31(f) of TRIPs in the Doha Declaration was made to allow countries

unable to manufacture pharmaceuticals to obtain cheaper versions clsewhere if necessary. The requirement of

domestic production in TRIPS Article 31(f) has been waived on the tollowing conditions:

+ The importing country must make an application to the WTO.

+ The compulsory license granted in the exporting country shall also be notified to the WTO and be limited
to the amount necessary to meet the needs of the importing country.

+ Products shall furthermore be distinguishable through specific labelling and marking and information must
be published on the internet. ’

For instance, Brazil has issued compulsory license for the drug Efavirenz; Canada for Oseltamivir; Italy for

[mipenem/cilastatine, Sumatripan succinate; Israel for Hepatitis B vaccine; Ghana for Generic HIV and AIDS

medicines; Cameroon for Lamivudine, Nevirapine; Mozambique and Zambia for Lamivudine, Stavudine,

Nevirapine; Indonesia for Lamivudine, Nevirapine; Malaysia for Didlanosine, Zidovudine; Thailand for

Lopinavir/Ritonavir, Clopidrogel, Erlotinib, Letrozole, Docetaxel and Ecuador for Lopinavir/Ritonavir. During

the anthrax crisis and the bird-flu endemic, there was demand even in the USA for compulsory licences to be

issued as the medicines in both cases were patented and the emergent situation required immediate production

of life- saving drugs.
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successfully used CL argument {0 negotiate plrice. l'e.du_c;ions with :}nu-'i:e‘trux iu'_al
rs. Earlier, Roche accepted a price reduction of 40 ..*o‘for_nc{fmu.\ n_ am m[

ice reduction was negotiated with Abbott for the combination Ioilmmvu anc
nid pri{f‘:eWhen the patentee, Merck & Co. refused to reduce the price of HIV

itonavir.’ e et .
) tiretroviral efavirenz, Brazil issued a compulsory licence.
an

government
manufacture

COMPULSORY LICENSING IN INDIA

he Indian Patent Act contains very broad compulsory licensing provisions. The two
The In b,

t allow for compulsory licenses are sections 84 and 92.

provisionstha R
] ] ted: Under Pater
ich Compulsory License could be Gran ;
e i o g 4 an only be granted on the lapse of -

Circi ,
:on 84 (not quoted), a compulsory license ¢ : anted 0 :
st i e fa phtent, if one of the following conditions is met:

three years after the issuance 0
|. The reasonable requirements of the public with respect to the patented invention hav

not been satisfied: or . . o
7. The patented ‘nvention is not available to the public ata reasonable price; or
3. The patented invention is not worked in India. ‘

Under section 92 (not quoted), a compulsbry license could be granted in India in case of:

|. A national emergency (including a public health crisis);
2. Extreme urgency; Of .
3. In the event of public non-commercial use.

The Indian Act lists circumstances in which the “reasonable requirements of the public

will be considered as not met. These circumstances are:

+ When, by reason of the refusal of the patentee to grant :11 l_icer;::; or;hlza;;gilt);:

’ i i ia i iudiced; or the demand ior
terms the trade or industry in India is pre) : ol e

i te extent or on reasonable terms;
article has not been met to an adequa on reasor B o ot o

i factured in India is not being supp
export of the patented article manufactl n India is not | , U
g(:::el(rped' or the establishment of commerc ial activities in [ndia is prejudiced.

. ; . o
¢  When, by reason of conditions imposed by the patentlee upon the sgrtal:l: ;:2:::;‘::‘:3@
’ i tented article or process, 4

on the purchase, hire or use of the paten .
Eze or salg of materials not protected by the patent, or the establishment of any trade

or industry, is prejudiced. |
jon upon the grant of licenses under the patent to

imposes a condit e
* Whenthopater 2ot ention to challenge to the validity of patent of

provide exclusive grant back, prev
coercive package licensing.

; : - o
e When the patented invention is not being \Yorked in the terntqrydcif _Itr;lc:z}u‘;!e :
commercial scale to an adequate extent or IS not being so worked to

extent that is reasonably practicable.

i & 1 13).
% Darren Smyth, *Compulsory licences: necessity or threat? Chemistry Wortd (May 2013)
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+  When the working of the patented invention in the territory of India on a commercial

scale is being prevented or hindered by the importation from abroad of the patented
article by the patentee or persons claiming under him: or persons directly or indirectly
purchasing from him; or other persons against whom the patentee is not taking or
has not taken proceedings for infringement.

A compulsory license could be granted if the patented invention is not worked in India. An
invention is considered to be “commercially worked” in India if the patented invention is:
(a) manufactured in India: (b) imported into India®®; (c) licensed and forms a part of a
product that is sold in India; or (d) commercialized in India in any other manner.

The government can notify a patent for issuance of compulsory license under section 92 if
any of the conditions —national emergency, cases of extreme urgency, or in case of public
non-commercial use are met:. Under section 92 the government can also ask generic makers
to' manufacture patented drugs in emergency situations.

UPHOLDING PUBLIC INTEREST

The issuance of the compulsory license in India has come under criticism from the
pharmaceutical industry having headquarters in developed countries. The governments
espouse their interests on the ground that CL would be a disincentive to innovate. It would

dissuade potential investors from participating in the business of pharmaceutical innovation
which as it is inherently risky.

The developed countries where most of the pharmaceutical industry is based, view it asan
affront to their guaranteed rights; while the developing countries consider it their responsibility
to provide life-saving drugs at affordable price to the poor people. It is debate between
strict competition law arguments and liberal human rights approach.

MISPLACED PROJECTION OF ESSENTIALS OF PATENT

Increasingly, the IP literature mentions that disclosure of invention is the essential bargain
as symbol of the patent system. The new justification is being publicised”’ from the time of
Uruguay round in 1991 and earlier. If one scrutinizes the Patent system in 19" century it
was a time limited monopoly right as reward for disclosing the invention in first country, but
patent was granted by later countries to encourage local production using local labour and
raw materials. The benefits of local production to a country whether by the patentee or a
licensee outweigh the supply of the patented item through cxports. The developing countries
were coerced to accept TRIPS 1994 wherein supply by exports was recognised equal to
commercial working. Arguing from patentee side, can a compulsory licence be issued only
because a patentee does not manufacture in a particular jurisdiction, but supplies at a
reasonable price? In the present TRIPS provisions it can be safely said that a CL cannot be

Ihis condition was made efdfective in 1995 ignoring the vehement opposition by all developing countries.
Author desires TRIPS to move forward and introduce production facilities for pateats on the basis of geographical
spread..

The spread of literature is under control of MNCs and a misplaced bargain has been successfully campaigned
so as to continue with supply by exports as equal to local working of the patent.
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d in such a circumstance. This needs to change in favour of an international agreement
jssued 1n

to establishment of production facilities by the patentees.
as

GOVERNMENTAL |NTERVENTION BEFORE CL AS SUFFICIENT SAFEGUARD FOR PATENTEE
OVER! :

mpetitor would ask for a CL unless his venture can be run pro ﬁtab}y and no Gmfernmen
ks 'pferfere unnecessarily against the patentee interest. Otherwise, as soon as poor ol
ol lr?1 bility and high pric;es of patented product were apparent, the TRIPS and domestic
non-a;atlhacould‘author'ize everyone to produce the patented invention subject to payment
1awsd . nated royalty™. Itis s&]bmitted that the requirement of governmental intervention
Of? :Stlhge grant ();‘"CL has to be treated as sufficient safeguard for patentee. A transparent
zipol;nati(): of the circumstances motivating public interest is essential.

The concept of public interest has‘always been controversial to ascertain an:;l dehneb 1. h:
ber of compulsory licences issued throughout the world wnrra‘nts that they are elln‘?
e d only in exceptional cases.” The owners of patents have sufficient clout and strategies
lSSuentcf;inythe issuance of CLs. The debate on permissible ‘exceptional cases and to \\ihm
:;f:nt the issue of CLs should be made flexible’ co'nt.inues. Puk')l'ic interest is al;e;y ﬂ:z»lubl;
‘nstrument in the hands of the executive and judicial authorities. and should be utilize

effectively.

The government clearance to a compulsory license appears an answer to thi dzzr: ?i
government that production under that patent should tai.cej place in t%xe COt.lntr):". olatioﬁ, ;0
the criticality of an invention the goverments may !egnt:mately take a view mhre,h i
select inventions. Once the production is situate within the country, whether int lc ?ce .
a patentee Or a voluntary or compulsory licensee, the government can con;ro pri s.l fn
various measures including doctrinaire price gontrols. Moreover, training of personne
the field of technology is permanently beneficial.

EQUITABLY DISTRIBUTED PRODUCTION CENTRES FOR PATENT EXPLOITATION DESIRABLE

It appears time is ripe for revising the concept that fa}fours “supplying frolm a;ywl:;ﬁizz
equal to local working” which was accepted at the instance of the deve .opeT ;OTR[PS
which are homes for MNCs and against the interest of developing COl!ﬂt[:leS.d e o

' may not be revised sfatus quo ante and loca_l productlgn may not be m;nsteld lL)lp::l. o
every patented invention having large internatlonal. 511Ppllgs, the paterlltee.s ;;1 PreOdzction
to establish production facilities or centres distributing them equitably.

cgedly breeds corruption.
i i ion for ¢ i ulfi he person
i i iti for compulsory license arc fulfilled, the |
ted, if two conditions enabling consideration ) : ul , o
!;ttesrcss':egf ens‘l getting a compulsory license should be permitted to undertake producuor_l of invention eltil:.:h.:;
‘re-detcrmiued royalties or the same may be fixed by a specially empowered Authumylc'olrr}mlsfsmr:u“izmg
lr)egan.l The whole matter of royalty payment may be deferred to post production and rovalties for
i i be paid for production ex post facto. , _ _ )
“‘ ti\]l‘:t::t;)nycci;?s (ff i:a‘v'TO-TRpI‘PS the time is ripe to achieve goals in New International Ecr.;nur:uclL)r:lcrdg\rLl;]Ll)j
tions. The revision of TRIPS in the sphere of patents, to ¢
1973), Uruguay 1989, and Doha Declara oL R gt ot Pl O
, i { ? g’ of invention s
4 | of ‘supplying the market from abroad’ as equal to "local wo ] © ald b st
::?cim\:'v;s t;)one v?t[:iK: a%icpting TRIPS in 1994. Such a demand projection takes 20 years 10 fructify for whic
Asian and African countries would have to be taken along.

. . 2 . . Il
® TRIPS insistence on govcmmemal intervention before compuisory licensing grant &
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(,emrc.s for patented inventions could also be considered on the basis of population of th
countries and/or projected consumption of invention.’ )

The creation of production facilities for working of invention should not be on the free wil
of pateptee but the patentee should follow set standards in TRIPS which should ans:,v: ";’;1 |
asptrat:gns of countries belonging to geographical regions or by equitably distribl:t' e
Productmg among developed and/or developing countries or near consumption cent -
The countries which are supplied by exports must be given zero or negligible forzi en excharles.
outgo _guarantee. They may be supplied from production centres within or close to th o
countries discounting for benefits derived from local production™. o

The above suggestion would realize that at least some production facilities under patent

may be allocated to each country market which may project a likelihood of su ol:t f:n .
smaller .couptries to the above proposal. If such a suggestion is carried it will esgure locéml
production in at least in some non-developed countries, ensuring retu;ns to inventors ad
would also facilitate equitable distribution of other benefits arising out of productio: l:)f

L1

1 colncf]ude by making an appeal to the legislatures, policy makers in the Government and
{udlcmry to apply these principles in order to defend and/or pursue the public interest
mtere:st of users. The Indian judiciary has not so far endeavoured to handle the case; ?1;
hand in a manner that would sufficiently capacitate the IP laws to work for the benefit of
users or licensees, which it could, by interpreting the same in a propitious manner.

K HH 5 >
Utilization 7 ; i i
of local raw materials and employment generation are major benefits for insisting local production

16

ENEMIES OF THE STATE AND MISCARRIAGES OF JUSTICE

Carole McCartney” and Clive Walker”

EXECUTIONS IN ERROR?

The assuredness of the conv iction of terrorist offenders has reached new heights
of controversy during the past couple of years in India. First. the Indian Supreme Court has
confirmed the constitutionality and application of the death penalty in Mohammed Ajmal
Mohammed Amir Kasab v State of India.'The appellant, the survivor of the terrorist band
which carried out the Mumbai attacks in 2008, was held personally responsible for seven
deaths in total (out of 166 persons killed in the attacks). He was convicted, infer alia, on
the charge of waging war against the Government of India and was awarded the death
sentence under section 121 of the Penal Code (and has since been executed). His plaint
against the death penalty was based on several grounds, the strongest being the emotional
fact he was barely 21 years old at the time of the commission of the offences.However,
despite his age, the Supreme Court denied that he was ‘a mere tool in the hands of the
Lashkar-e-Toiba’? Based on the precedents of Bachan Singh v. State of Punjab® and
Machhi Singh v. State of Punjab,’the death penalty was held to be constitutional in the
‘rarest of rare cases’, and this case fitted full square into that depiction:’

‘In short, this is a case of terrorist attack from across the border. Ithasa magnitude
of unprecedented enormity on all scales. The conspiracy behind the attack was as
deep and large as it was vicious. The preparation and training for the execution
was as thorough as the execution was ruthless. In terms of loss of life and property,
and more importantly in its traumatizing effect, this case stands alone, or it is at
least the very rarest of rare to come before this Court since the birth of the Republic.
Therefore. it should also attract the rarest of rare punishment.’

While the floodgates have not opened to capital punishment following this decision,
it may not represent the ‘one in a million’ case envisaged by the Supreme Court.“Thus,
within one year, another terrorist outrage produced another confirmed sentence of death
for a terrorist in Yakub Abdul RazakMemon v The State of Maharashira.” The case
concerned multiple bombings in Bombay, which had inflicted 257 deaths in 1993 in retaliation
for the demolition of the Babri Masjid at Ayodhya in 1992. The Supreme Court upheld the
death sentence of Yakub Abdul RazakMemon as the ‘driving spirit’ behind these crimes of
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¢ Supreme Court of India, 29 August 2012.

: [bid., para 563.

5 (1980) 2 SCC 684.

4 (1983) 3 sCC 470 para 32.5¢¢ also Maru Ram v Union of India (1981) 1 SCC 107; Machii Singh v State of
Punjab (1983) 3 SCC 470.

5 Supreme Court of India, 29 August 2012, para. 581.

¢ lbid., para. 585.

7 Supreme Court of India, 21 March 2013.

17




the ‘utmost gravity’ * though it commuted the death sentence of 10 others as mere "arrows’
in the manipulative hands of others.’

A third confirmation of hanging occurred in Devender Pal Singh Bhullar v State
of N.C.T. of Delhi,"*where a petition for judicial review of the refusal by the President of
India to exercise his powers of mercy under Articles 72 and 161 of the Constitution was
rejected. The appellant was convicted of involvement in a car bomb which exploded outside
the offices of the Indian Youth Congress in New Delhi in 1993 and killed nine persons, an
attack linked to unrest in the Punjab. Though the conviction continues to be highly contested
because of the absence of corroborative evidence beyond confessions (which are said to

have been coerced), the Supreme Court revealed where its sympathies rested in no uncertain
terms:!!

“The seriousness of the crimes committed by the terrorists can be gauged from the
fact that many hundred innocent civilians and men in uniform have lost their lives.
At times, their objective is to annihilate their rivals including the political opponents.
They use bullets, bombs and other weapons of mass killing for achieving their
perverted political and other goals or wage war against the State. While doing so,
they do not show any respect for human lives. Before killing the victims, they do
not think even for a second about the parents, wives, children and other near and
dear ones of the victims. The families of those killed suffer the agony for their
entire life; apart from financial and other losses. It is paradoxical that the people
who do not show any mercy or compassion for others plead for mercy and project
delay in disposal of the petition filed under Article 72 or 161 of the Constitution as
a ground for commutation of the sentence of death. Many others join the bandwagon
to espouse the cause of terrorists involved in gruesome killing and mass murder of
innocent civilians and raise the bogey of human rights.’

The gravity of these incidents, especially for the many victims and their relatives,
cannot be underestimated. However, the United Kingdom has also experienced grave attacks
by terrorists over the past four decades. Overall, 3,636 terrorism-related deaths occurred
in Northern Ireland between 1969 and 1999,'2 with a further 121 deaths from Irish terrorism
in Great Britain during the same period."*The advent of Al-Qaida inspired violence has also
harmed United Kingdom citizens and residentsmore than those in most other European
countries with 67 deaths in the 9/11 attacks in New York and 52 deaths caused by four
suicide bombers in the London transport system on 7 July 2005.'* Nearly a decade on from
those attacks, the domestic mobilisation against terrorism continues unabated, with estimates

* lbid.. paras.499, 500.

v Ibid | para. 500,

Supreme Court of India, 12 April 2013.

[bid.. para.40 per Singhvi, J.

2 See D., McKittrick, S., Kelters, B, Feeney and C., Thornton, Lost Lives (Edinburgh: Mainstream, 1999).

* Home Office and Northern Ireland Office, Legislation against Terrorism (London: Cm. 4178, 1998), para.
2.2.

See Hpme Office, Report of the Official Account of the Bombings in London on the 7 July 2005 (2005-06 HC

1087). The most deadly attacks in Europe were the Atocha bombings in Madrid on 11 March 2004 (191
deaths).
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the threat level from Irish terrorism currently remains ‘severe’ in Northern Ireland and
pr tial’ in the case of international terrorism,'® though EU ROPOL has recorded a
e in both terrorist incidents and arrests in the European Union between 2007 z'md
decre?‘f guch reminders of threat provide some justification for continuing counter-terrorism
.20-1-l 't'ves and inflated expenditure.”’In addition, there has l?een a wide'of array of legal
oyt kin to legislation such as India’s Unlawful Activities (Prevention) Act 1967 (as
Chang; S;i ?n 2004 and 2008),as mainly setout in the United Kingdom’s Terrorism Ac:,t 2000,
ame'nTerrz)rism Crime and éecurity Act 2001, Terrorism Act 2006. Counter—Terror.lsm Act
A;(;; ?l"errorist Asset-Freezing etc. Act 2010, and the the 'Ter‘rorism -Preventlo'n an;i
5 s’ti ation Measures Act 201 | 18 However, one of the deadliest ld'eologlcally m_onyate
ﬁw? g‘t frecent times was that committed by Anders Breivik (causing 77 deaths in linked
mmdlean 'lc: 2011 around Oslo, Norway); he was a ‘lone wolf’ who was determined nfot.to be
Ew::::r:l:m' of a terrorist organisation and so was not readily cour}terracted by the policing or
E;egislative superstructures which have built up over the years."”

Returning to the issue of the death penalty in terr‘orisrzt; cases, the United Kl?(i(iigltg
has also garnered much domestic experience on tbat sub_;ec_t. Perhaps ;h]e;r:os(tj ;1; o
incident during the past century was the execut!op by firing squad.o eader! ;
1‘E ster Rising’ in Dublin, Ireland, in 1916." Yet, 1t 1s notable that while the enthu.ss‘asm for
pr:)lsecution of terrorists has tended to increase in rece.nt years (in preference hto admt:g’;r:;:;
or military disposals),” the application of capi_tal.ptlmlshment to jchcse .mc.yst e:tnous S i
who are found guilty has decreased. This diminished enthusiasm is in p: therl(pcauscs v
political calculations — that executions generate sympath.y for te::ror!sts anU .::1:1 e d,o -
was illustrated by the 19 16 executions and the last terronst. hanglnﬂ% in the. nite amgo o
which was of Tom Williams in Crumlin Road Gaol, IS:elfast in 19427 For thn; rf_z:_son “ Desth
others, the death penalty was abolished in Great Britain by the Murder (Aboli |(;)I:0Vi5ions)
Penalty) Act 1965 and for Northern Ireland by. thf?Northex:n Ireland (Emergenlcy Provision”
Act 1973. However, a further reason for continuing to abjure the death penalty 1

5 i5. vukfhomelthe-threats.’termrismhhreat-levels.html o

:. zt{;angga(s}{lW;E‘fSr;lTs Zggi 2. EU Terrorism Situation and Tr_end Report (The H‘agu:‘;)ifr::){h;rlg&m(azjg)ltny of
terrorist att;lcks were from nationalist causes and occurred in Franc_e (85)_, S;;am ( e Conmiering

7 See Home Office, Pursue, Prevent, Protect, Prepare: The United King oln‘j .sd Ir1 Cf;v1333 s
International Terrorism (London: Cm 7547, 2009) and Annual Repo;f iﬂlz (! -O(I; n? 3'533 20]13),.

Annual Report 2011 (London: Cm 8123, 2011), Ann‘ua! Re;?arr ._?01 ( ox;;lnl. i ,C i

w See Walker, C., Terrorism and the Law (Oxford: Oxford Umversnty.Press, o },B : No; Ni;;ch phinp i
“The Terro'risn'a Prevention and Investigation Measures Act 2011: One Thing Bu

Criminal Law Review 421.

19 lszil?eporr from the 22 July Commission (Oslo: G(?vemmeut (If.l\;%rl\;;ly,Bames
Termrisfn Coordinator, Preventing Lone Wolf Terrorism (Bn_nls;e s A :
man wolf pack’ (2012) 42 Boston University Law _}?ewew IG. ' .h -

® This discussion excludes those executed fgr opposition to Britis dlmPec: .

2 §ee Royal Commission on the Rebellion m.lreland, Report (London:
1916: The Irish Rebellion (London: Penguin, 2(?_!06). ) i o E—

2 Gee C., Walker "Terrorism Prosecution in the United Kingdom: Lessons in U c :t_ g G e Univessty
and D-l,xe Process" in F., Ni Aolain and O., Gross Guantanamo and Beyond (Cambridge:

= gz:sé zlr(:(l)gz)xﬁ and C., Walker Political Violence and the Law in Ireland 154 (Manchester: Manchester University

Press, 1989).

2012). See further EU Counter-
B., ‘Confronting the one-

lism abroad, including in India.
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cases is the sorrowful experience of wrongful convictions in some of the gravest terrorism
cases. It is with this focus that this paper seeks to examine the connections between ‘the
enemies of the state’, especially terrorists, and miscarriages of justice. Therein lies a salutary
lesson for governments, legislatures and courts wishing to apply the death penalty. The
potential for, and actual experience of, miscarriages of justice in this type of case has
certainly stiffened resistance to any reintroduction of the death penalty in the United Kingdom
no matter how great the outrage and demand for revenge.

With the agenda of exploring miscarriages of justice primarily in terrorism cases,
this paper will next consider the meanings of ‘miscarriages of justice’ and ‘terrorism’ and
plot the prevalence of miscarriages arising from terrorism prosecutions. It will next seek to
determine the reasons for that prevalence. Finally, consideration will be given to the

mechanisms which might be adopted to avert, or at least to reduce, the chances of
miscarriages of justice.

‘MISCARRIAGES OF JUSTICE’, “TERRORISM’, AND THE PREVALENCE OF ‘TERRORIST’ MISCARRIAGES
OF JUSTICE

It is entirely conceivable that the remainder of this paper and beyond could be
consumed by attempts to define both ‘miscarriages of justice’ and ‘terrorism’. These are
important tasks but are not to be the main attention of this paper. So, no more than an
explanation, rather than a justification, will be offered here.

As for the definition of ‘terrorism’, one author has warned: ‘Above the gates of
hell is the warning that all that enter should abandon hope. Less dire but to the same effect
is the warning given to those who try to define terrorism.”* Another author has compared
the task to the search for the Holy Grail.>* Nevertheless, wide currency is given to the
following ‘academic consensus’ formula proffered by Schmid and Jongman:**“Terrorism is
an anxiety-inspiring method of repeated violent action, employed by (semi-) clandestine
individual, group, or state actors, for idiosyncratic, criminal, or political reasons, whereby—
in contrast to assassination—the direct targets of violence are not the main targets.” Three
common denominators might be distilled from this excerpt, relating to purpose, target, and
method. Consistent with these key concepts, though in some respects more broad-ranging

in detail, isthe legal definition contained in section | of the United Kingdom’s Terrorism Act
2000:

‘(1) In this Act ‘terrorism’ means the use or threat of action where

(a) the action falls within subsection (2),
(b)  the use or threat is designed to influence the government or an international

* D, Tucker, Skirmishes at the Edge of Empire 51 (Westport: Praeger, 1997).

% G, Levitt, "Is “terrorism” worth defining? 13 Ohio Northern University Law Review 97 at 97 (1986).

% A Schmid and Jongman, A, Political Terrorism (North-Holland, Amsterdam, 1987) p 28. See further Schmid,
A, “Terrorism on tria : terrorism—the definitional problem" 36 Case Western Reserve Journal of International

Law 375 (2004) and ‘Frameworks for conceptualising terrorism” 16 Terrorism & Political Violence 197
(2004).
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governmental organization-or t0 intimidate the public or a section of the
ublic, and ' . N
(c) Fhe ase or threat is made for the purpose of advancing a political, religious,
racial or ideological cause.

(2) Action falls within this subsection if it

(d) involves serious violence against a person,

' [ i rty,

¢) involves serious damage to property; N

((ﬂ) endangers a person’s life, other than that of the person committing the

action ‘ . .
(g) create’s a serious risk to the health or safety of the public or a section of

the public, or . _ . .
(h)y is dgsigned seriously to interfere with or seriously to disrupt an electronic

system.’

This definition can henceforth serve as an indication of what is being tr.ea:jedo as tesa?‘;:tls;:nls
oses of this paper, so only three further comments are required. ne is that it
o the' pI‘IHp ositivist definition which takes no account of potential polmca_l or humanitarian
f:SSe_l;_tla ti);: for political violence.?” This criticism of indiscrimina?e labelling could be .usefi
Jy:l?tttll }iitiﬂcation against the EUROPL TE-SAT report cit;d ga{r_hg::"‘ 'l‘_l:leszzct:ic::‘dl;;o;?tﬂ:
i this respect and others it bears many similarities to the defini ion i ; .

tLl]lztlat“wtful Actg\?ities (Prevention) Act I%?r (as amended in 200:‘ atr‘ld de()ggslcnug:‘;a;t"[;ﬁ:
third point is that the cases before the [.ndt'an Suprem.e‘Court which we

outset of this paper would readily fall within the definition. .

As for the term, "miscarriage of justice’,”” a ‘miscarriage’ rpea;ls li;erallyfa.i'anlu:z
i inati al. A miscarriage of justice is therefore a fal ure
to reach an intended destination or goat. A FY  justice ot Lo
i i siustice’. Justice is about distributions -
attain the desired end-result of ‘jus ¢ is ab o liriére
ir fai i of individual autonomy and rt
their fair shares and treatment. The primacy of 1 . 1 e
. o1 iustice, which recognises that the poss
the ‘due process model’ of criminal justice, B it
ibili i : iustice, as when the system convicts '
fallibility and error can yield grave injustice, . il v
i i i I rights. Thus a possible definition o i
convicts without respecting procedura _ o iate In
i defendants or convicts are treated by
that it occurswhenever suspects or \ ; ey g
ir ri f: first, deficient processes; second,
breach of their rights, whether because of: Tirst, roce Agingie b
i i ; thi there is no factual justification for PP
which are applied to them; third, because ol L
: i ) suspects or defendants or co
treatment or punishment; fourth, whenever : : A= et
i ionate extent in comparison with the ne p
adversely by the State to a disproportiona : ‘
the right: ofy others: fifth, whenever the rights of others are not effe.ctwely oSr pro;;o:n;::;t:ly
protected or vindicated by State action against wrongdoers; or sixth, by State la L

C.. Walker Terrorism and the Law (Oxford: Oxford University Press, 2011) chap L.

: . e i ivity 1 i i rces see a
z:‘ l;ﬂf :Au:cl‘lcir?(:ssk’;'sél‘?xzf report shows decrease in terrorist activity in 2011 but national police fo

continuing threat’ 22(2/3) Statewatch Jqurqai '10 (?01_2) 5 .
» Gee further C., Walker ‘Miscarriages of justice principle an
Miscarriages of Justice (London: Blackstone Press, 1999).

practice’ in C.P. Walker and K., Starmer (ed.),
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"

Within this wide ambit, the abuse of state powers and the contravention of the
rights of suspects in cases of political violenceprovide the focus here, and it is being contendeq
that miscarriage of justice in this context is most starkly demonstrated by greater chance
than normal of the wrongful conviction of the innocent. However. the term ‘innocent” is not
one easily translated into legal terminology.**So, while there remains debate over taxonomy,
we prefer the term ‘miscarriage of justice’ to refer to those unjustly convicted rather thap
seeking to assert some kind of factual or absolute ‘innocence’, a status, which is not officially
bestowed by any court of appeal, even if it is knowable:

“This court is not concerned with the guilt or innocence of the appellants; but only
with the safety of their convictions... ...the integrity of the criminal process is the
most important consideration for courts which have to hear appeals against
conviction. Both the innocent and the guilty are entitled to fair trials.”

Of course, a miscarriage of justice can arise not only in the wrongful determination of guilt
or innocence but also through the imposition by the state of an unwarranted penalty, and
most appeals in the United Kingdom are about sentence rather than conviction.* It is hard
to imagine a more unwarranted penalty than the imposition of the death penalty for a crime
from which the person is ultimately exonerated. The fact that criminal justice penalties are
state-sanctioned and thereby reflect on the legitimacy of the state often gives rise to a
weighting to favour of high burdens and standards of proof on the shoulders of the
prosecution, procedural guarantees for the accused. and even a tendency towards mercy
in proportion to the severity of the potential outcomes of the criminai justice processes. In
this way, ‘One universal point of agreement must surely be that, “at least in theory... the
pursuit of the ultimate social goals of criminal justice must be qualified by the goal of

avoiding miscarriages of justice”.” To put it more starkly, ‘It is better that ten guilty persons
escape than that one innocent suffer.”

Practice in terrorism prosecutions in the United Kingdom during the past few
decades has fallen well short of these expressed ideals. Evidence of shortcomings can be
readily located in notorious terrorism prosecutions brought against Irish suspects of bombings
in England on behalf of the irish Republican Army, which constitute a substantial catalogue
of contemporary miscarriages of justice. Indeed, the majority of applications to the Criminal
Cases Review Commission (‘CCRC’ - described later)from Northern Ireland relate to
terrorist convictions.* They reveal a variety of errors going beyond mistake or incompetence
and venturing intogross and malicious abuses. The cases dealt with to date by the CCRC

% Compare M., Naughton, "Redefining Miscarriages Of Justice" 45 British Journal of Criminology 165 (2003),
H S., Quirk. ‘Identifying miscarriages of justice: why innocence in the UK is not the answer’ 70 Modern Law

Review 759 (2007); Roberts, S., and Weathered, L. “Assisting the factually innocent’29 Oxford Journal of
Legal Studies 43(2009).

R v Hickev (Court of Appeal, unreported 30 July 1997) per Roch LJ.
See Ministry of Justice, Judicial and Court Statistics 2011 (London: 2012) p.60: A total of 7,475 applications

for leave to appeal were received in 2011. Of these, 1,535 were against conviction in the Crown Court and
5,623 against the sentence imposed.

A. Sanders and R., Young, Criminal Justice 9 (London:2nd ed, Butterworths, 2000).
. Blackstone 1765-9 Vol.iv p.27.

% L. Elks, Righting Miscarriages of Justice? (London: JUSTICE, 2008) chap 13.
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‘ e some newlight on the very stringent methods c.rnployec} in Northern} ‘l reland in

s ShOl'_l h suspect sectarian or paramilitary offences during the Emergency .-LR?peated
. ?M'letfriml?che adopted patterns of the handing enemies of the state, and the impacts

cases o | curtailments of protections for suspects, such as longer detention by t'he
o Sllbsmmla‘ Cbust’ uestioning techniques, more limited access to lawyers, an-d a read'ler
Oli?e, —lse ort 1(:]0 rough and ready forensic techniques. These patterns of loosening
Wil t{;ir:s a civilised society a}e closely replicated in counter-terrorism laws in

dealiﬂg

the ties that
[ndia--‘"j . . . . - is
Amongst the examples of notorious miscarriages of justice in terrorism cases |
Guildford 4,four terror suspects who were convicted m}lf)?S _of pub bombmlgs;siz
thE:'lclf rd and Woolwich on behalf of the Irish Republican Armywhich killed seven pe9phe. t
- ?ds of the trial judge, Lord Donaldson. Master of the Rolls: ‘Had capital pumsf rr;leq
b qu force, you would have been executed.”*Over the subsequent years O tdeu;
l'}c‘znislonrrlc:nt,ma:w evidence was amassed which convinced the Hom::ecretfr\g;v tlo CO: \:;5
P .- back to the Court of Appeal. When
inquiri bsequently refer the case bac fAp '
ek — i i king during the investigation had fabricated
i red that Surrey Police detectives working | g : !
dlsf:ntnts and suppressed evidence, the convictions werequashed in 1989. ThllS ;eflul;
!';:::mediately prompted reconsideration of the Maguire 7 case,*’as suspn(c;mn h;dc onlyna(oe:le
| - . . - on 0
i lved in the bomhings when Gerar
the Maguire household as being involved in the bom . _
ﬁ??l?e G#ildj%rd 4) made statements 10 the police implicating his t|;e||atclive whofwail :icccv.:::tc;
i j icti f the Maguire family were base upon fore
in the Maguire case. Convictions 0 . \ kAt o
i 1 : household items. On appeal In x
orting to show ftraces of mtroglyr.,er_me ont 19
?:l:l[:l't cofsidered the possibility that third parties may have left the. traces v1af1nr}:i)c::;
contamination and so grudgingly overturned the convictions (the non.—dnscl;)s;re 0 ;;1 eorts
ial i i he resultant May Inquiry’s Interim and Second Rep
was also a material irregularity). T 5 kv
i d could actually detect the substance ’
t doubt on whether the forensic tests used ¢ : (
m at any rate. would not be able to provide proof of suspects knowingly handling

explosives.*

% Ibid.,p.288. - _
L Th'e dzgrees of similarity between different coumer—;t;rmnsm re
i idge:Cambridge University Press, 2012). . _—
* gfsciz«im;mlaﬁd Others Tghe Times 23 October (1975) p-1, The Times 28 Fc‘l:érumrl é;g;f'l)cgrﬁ,o :h% ‘ :vam’
0] t-ob;:r (1989). See Hill, P. and Burnett, R., Stolen Years (London: Double ay,d ; p;“.um 1;)93)’_ -ip
!ncnocem (Lond.on: Hamish Hamilton, 1990}, Bennett, R., Double Jca_?cfrd};‘ é:m[\e c:l.Baw gs frg’e pgc o

i { itted of conspiracy 1o pervert the course 0 justice: R. : _

i;hc';rfrfrtc:c:;spwgcf’?’CL:T:);Z DC), R v Atrwell. Donaldson and Style (1993) The Times 20 May p.l.
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» Hoﬁ:ie of Commons Debates vol.158 col. 2813 l‘;_'()ctozbgezulﬂ?&,q%e;l{:lgée]e;AH e S

i ] 76) p.1, The Times 3 R. ! i As
= A 5‘;‘:3;;2; lf'?am)i!gk Story of Wrongful Conviction as IRA Terrorists (Boulder: Roberts

gimes are considered by Roach, K., The 9/11

Miscarriage of Justice:

: ied in pri i i were
A Elg‘;;‘]m;t,b.ll?g;i){ 433.0ne defendant, Guiseppe Conlon, had died in prison i 1980. Four police officers

i i 1 » (1992, D.C.).
prosecuted but acquitted for malpractices: R v Bow Streef Stipendiary Magistrate ex p. D.PP. (1
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] iry i i ing the convictions arising oul of the bom
“ Sir John May, Report of the Inquiry into the circumstances surrounding 9203 HC,
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296), Final Report {1993-94 H.C. 449). This argument was expressly rejected by the

at p.444, which judgment the Second Report in turn criticises: foc. cit. paras.1.6-8, 3.16.
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In the following year, 1991, the infamous Birminghani 6 case was considered op
appeal.*” The six Irishmen had been convicted along of the bombing of two Birmingham
pubs in 1974, the most deadly [.R.A. attack on the British mainland. The prosecution case
rested upon confessions, forensic tests similar to those used in the Guildford 4 and Maguire
7 cases, and highly circumstantial evidence purporting to demonstrate that the six were
Republicans and that their movements were suspect. After a refusal of leave to appeal in
1976, there was a further failed appeal in 1988 before the Court was finally persuaded by
further revelations concerning the police fabrication of statements (especially of Mcllkenny)
and new uncertainties about the quality of the forensic tests.

The continued failure of Home Secretaries to use their powers to refer cases such
as these back to the appeal courts, coupled with frustrations with the dismissive handling of
those which were referred by Court of Appeal, led to the establishment of aRoyal Commission
on Criminal Justice.* The Commission, reporting in 1993, called for the establishment of a
new independent body to investigate miscarriages of justice removing the ‘political
embarrassment’of a referral by the Home Secretary and replacing the politically tainted
and under-resourced process of petitioning the Home Office. This reform, implemented by

Part Il of the Criminal Appeal Act 1995, created the Criminal Cases Review Commission
(‘CCRC’).

When the CCRC began work on | April 1997, 279 cases were transferred to it
from the Home Office and 12 from the Northern Ireland Office. In the latter caseload, the
majority of files related to terrorism convictions.** Those cases reflected the ‘very stringent
methods employed by Northern Ireland in dealing with suspected sectarian and paramilitary
offences during the Emergency’.*Such methods were found to include interrogating suspects
for up to five days, sometimes for more than 12 hours a day, most often without legal
representation for the first 48 hours.*’ This applied to suspects regardless of age or
vulnerability.** Such methods resulted in confessions, many of which proved to be false but
were nevertheless treated as crucial evidence sufficient for conviction:*

S R v Hill and Others The Times 16 August (1975) p.1, The Times 31.March (1976) p.9; Mclikenny and Others

v Chief Constable, West Midlands [1980] 2 All E.R. 227; Hunter and Others v Chief Constable, West Midlands

[1981] 3 W.L.R. 906; R. v Callaghan and Others [1988] | W.L.R. |, The Times 29 January (1988) p.5, (1988)

The Times 22 March (1988) p.1; R v Callaghan and Others (1988) 88 Cr. App. R. 40, The Times | April (1991);

R. v Mcllkenny and Others [1992] 2 All ER. 417. Commentaries include: Gibson, B., The Birmingham Bombs

(Chichester: Rose, 1976); C., Mullin, Error of Judgment (Dublin: 3rd ed., Poolbeg, 1990); Blom-Cooper, Sir

L., The Birmingham Six and other Cases (London: Duckworth, 1997). The prosecutions of three of the

detectives involved in the case was abandoned: R. v Read. Morris and Woodwiss (1993) The Times 8 October

pp.1, 3, J. Rozenberg, The Search for Justice 314 (London: Hodder & Stoughton, 1994). '

The Commission was established in 1991 and reported in 1993 (London: Cm.2263).

L. Elks, Righting Miscarriages of Justice? 288 (London: JUSTICE, 2008).

% Ibid., p.288.

# See: R v Gorman (NICA, 29 October 1999); R v Magee [2001] NI 17, [2007] NICA 34; R v Green [2002]

‘ NICA 14; Re Boyle [2004] NIQB 63, [2008] NICA 35; R v Hindes and Hanna [2005] NICA 36; R v McCartney
& Anor. [2007] NICA 10; R v McMenamin [2007] NICA 22; R v Morrison [2009] NICA 1; R v Walsh [2010]
NICA 7. For convictions upheld after referral, see R v Latimer [2004] NICA 3; Re McCrory [2007] NIQB 93.

© Spe R v Adams (Robert) [2006] NICA 6 who was 16 at the time of arfest; R v Mulholland [2006] NICA 32 who
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at the time of their arrest.
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:Consideration of the Commission’s Northern Ireland cases mus? ra‘ise the question
whether they represent the tip of an iceberg c?f wv0|'1gtul convnct_ions secured on
the basis of coerced and unreliable confessflc‘)n ew'dence‘.l.po‘hce neglected to
observe elementary and obvious standz‘ards.of’rmrness in ques‘uqnmg. ..and the legl;ql
rightsavailuble. werewholly inef‘rectn:e The. Iegal fr'flm'e».vdorkl for t te
interrogationof suspects established by the Emergency justice to individual suspects

could be lost to sight.”

The importance of this review work, as well as the pervasive potenttal;?r
< carriages of justice in terrorism can be illustrated by the final person to be se;ntence 0
o st the United Kingdom, namely, William Holden. Holden had been convicted of the
- m'n Belfast in 1972 of a sold'ier on 19 September 1973 (just before the statutory
mufﬁf'fo:] of capital punishment).'He was sentenced to death, but the sentence was
abgsz:luentiy commuted to life imprisonment. Following a revigw and reference back t'o
S;: coctlrts by the CCRC, the Northern Ireland Court of Appeal in Rv .Ho!denquashed'hls
t«,oenviction.sc’lt was sustained that there had been a breach of rggt_nlﬂttgns bi/ the solc:;e;s
who had arrested him in that he was held far longer than p!srmlssuble in mi Iifall'}f cfus nc)é
before being handed over to the police for ?nterrogatl.on. This created a potent;z: in ereUCh
of wrongdoing, though his allegations of 1llttreatment were no .das {;;that
sustained.Nevertheiess. in light of the material now disclosed the Court' co:;s_i erffdence
there was a real possibility that the admissions would not have llveen adm!ttsl Ill)'l etvhl 2
and that if they had been admitted they may not have been considered reliable by the jury.

Cases such as these from Northern Ireland h.ave daf'npened any ir!clination to bnr:g
back the death penalty in terrorism cases, though it conpnucs to _be raised frc;_rtn :nrr:fsts
time.”' The potency of its deterrent effect m.ust surely ‘b‘e in doubt in th? gaseho (5 1;: duc,;
who already risk death or contemplate suicude:. In addltu')n,'the threat_o 52ea'c m'agl/l g
public cooperation with the police and the wilhlngm?ss of juries to convict, Ues;:ec:zll( i}:'l -
light of miscarriages of justice in Irish terrorist trials. In any event, the r(nj: e nti(gm "
government has now ratified the 6th and 13" Protocols to the European Lonve

Human Rights,* which largely forbids the use of capital punishment.

Internationally, the pattern of miscarriages of ju§tice in cases invo‘livmgcl oifferlllcil::-:-s
who are depicted as ‘enemies of the states’ has been replicated and has pro ;:ce S;E;iang
notorious miscarriages of justice. In the US, one suchcqntroversy concerns tfetw;o - 4
Nicola Sacco and Bartolomeo Vanzetti.** Following a failed armed robbery of a shoe factory

% 12012] NICA 26. ‘ - _
A Eiee C‘-].P. Walker, The Prevention of Terrorism in British Law (Manchester: 204

Press, 1992) pp.305-306. ; w Criminal Law Review 750 [1956].
T ds, "Capital punishment in Northern Ireland” Crimina .
3 gg: Jkl\?rr;[a;ﬁgl?trs Act 199‘)8, Sched 1: Crime and Disorder Act 1998 s 36, Human Rights Act 1998 (Amendment)
. 2004/1574). . o e
b (S):g c}rl éG[Ehr(ri;nnonhe Case) That Will Not Die: Commomvealth vs. Sacco ;nri Vau_efér ((l?(;ﬂg:t-ot{“:f;ig:;z
o Y - i fanzelti: hist Backgroun rin 2 _
9); P. Avrich, Sacco and Vanzetti: The Aﬂarc‘ , ' i
:Jnndivgr::yp?’l::gsl?géz)' M. Temkin, The Sacco-Vanzetti Affair: America on Trial (New Haven: Yale University

Press, 2009).

ed., Manchester University
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in April 1920 which resulted in two murders, Sacco and Vanzetti were arrested and later
charged, in spite of strong alibis (and later, confessions from other known criminals). Their
trial took place at a time of intense political repression — the ‘Red Scare” - in the United
Statesfollowing World War I, and the two had been previously pinpointed as militants who
took part in anarchist actions including strikes and the spreading of anti-war propaganda.
Police questioning of the pair had focussed on this political activity rather than the robbery,
with them lying in response. Their lies about their radical leanings were then used against
them at a highly charged political trial, marred by perjury and illegality on the part of the

police, prosecution, and federal authorities. They were sentenced to deathin 1921 and
executed in 1927.

Australia’s first domestic terrorist attack of the contemporary era, the Sydney
Hilton Bombing of February 1978, led to similar controversy and conspiracy theories. A
bomb in a rubbish bin outside the hotel detonated and killed three people, while numerous
politicians and government officials were at the hotel to attend the first Commonwealth
Heads of Government Regional Meeting. Members of the ‘neo-humanist’
group,AnandaMarga, were named as suspects in the coronial inquest held four years after
the bombing. Tim Anderson,Ross Dunn and Paul Alister, weresubsequently convicted of
conspiring to murder of the Sydney leader of the National Front. Charges relating to the
Hilton bombing against Dunn and Alister were dropped, and Anderson was acquitted at
trial. Numerous incidences of breaches of due process have been noted during the
investigations, inquest and trials. A judicial inquiry into their convictions for the conspiracy
to murder conviction led to their pardon and release in 1985.° However, Tim Anderson
was re-tried for the Hilton bombing and convicted, winning an appeal in 1991, based on the
unreliability of the Crown’s principal witness.*No-one has ever been successfully prosecuted
for the terrorist attack, which prompted greater powers for the Australia Security Services
(Australian Security Intelligence Organisation - ASIO) and the formation of a Federal
police force for the nation under the Australian Federal Police Act 1979 (Cth).*’

REASONS FOR THE OVER-REPRESENTATION OF TERRORISM CASES IN MISCARRIAGES OF JUSTICE

There are various reasons why, despite any difficulties, prosecution remains an
attractive option for governments to pursue against their enemies, including terrorists. At
the outset, it should be recognised that this attitude is not universal, and a dissenting note
was sounded loudly by US President George W Bush, who announced a “war on terror’
and asserted a state of exceptionalism whereby ‘it is not enough to serve our enemies with
legal papers’.® Many countries followed suit, participating in military action in Afghanistan
and Iraq and constructing extraordinary legislative counter-terrorism codes. Yet, with the

5 Justice Jaines Wood, Report of the Inguiry held under s. 475 of the Crimes Act 1 900 into the convictions of

Timothy Edward Anderson, Paul Shawn Alister and Ross Anthony Dunn on 1/8/79 (Sydney: New South Wales
Government, 1985)

% R v Anderson (1991) 53 A Crim R 421.

s P Wilson, "When justice fails: a preliminary examination of serious criminal cases in Australia" 24 Australian
Journal of Secial Issues 3 (1989).

% George W Bush, State of the Union Address (Washington DC: 20 January 2004) <http://georgewbush-
whitehouse.archives gov/news/releases/2004/01/20040120-7 html>
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First, and most evident in recent years, criminal law can allow for prescient

intervention before a terrorist crime is completed. This impact can be achieved by ‘precursor
crimes’ - the criminalisation of acts in preparation of terrorism. The prime contemporary
examples in United Kingdom law are sections 57 and 58 of the Terrorism Act 2000.9
Section 57 criminalises the possession of materials relevant to terrorism, and section 5§
deals with the possession of information relevant to terrorism. Next, by section 5(1) of the
Terrorism Act 2006, an offence arises if, with the intention of (a) committing acts of terrorism;
or (b) assisting another to commit such acts, a person engages in any conduct in preparation
for giving effect to that intention. The scope of the preparatory acts is deliberately broad.
In this way, these offences extend the reach of the criminal law to a point where, often
based on equivocal evidence, the prospect of harm is uncertain and where the only immorality
has been the imagining of wickedness rather than its materialised infliction rather than the
traditional predicate of criminal law which is proof of immediate or inflicted harm. Yet, the
more remote is the harm. the less certain it is that harm will actually occur or has actually
been committed. It is simplistic to say that preparatory acts, such as the collection of
information useful to terrorism, are not worthy of moral criticism or legal reaction.®® But
treading beyond the realm of clear attempts of clear criminal offences inevitably increases
the possibilities of miscarriages of justice unless care is taken.

Second, there can be net-widening through the criminal law, so that peripheral
suspects can be neutralised. Aside from net-widening through the use of the term ‘terrorism’,
as defined by section | of the Terrorism Act 2000, it is common to find net-widening
through the extension of offences aimed at enemies of the state to their activities on foreign
soil. This effect is achieved in relation to a range terrorist-related offences by the Terrorism
Act 2000, section 59, and the Terrorism Act 2006, section 17, so that extra-jurisdictional
acts can be criminalised in the case of enemies of the state. However, the possibility of
miscarriages of justice is again evident. Domestic criminal process must now rely on the
gathering of evidence from other jurisdictions in situations which may be ripe for political
manipulation as to whether cooperation will or will not be forthcoming.

Third, criminal law can reduce obstructive “technicalities’. First, it is hoped to favour
prosecution by reducing obstacles which safeguard the defendant and thereby apparently
fail to reduce the risk of non-conviction. Second, an inherent problem with criminal proof
arises from the disclosure of secret sources, techniques and data which can be damaging
to state interests. A major aspect of this technique has been played out around the use of
reverse burdens in special precursor criminal offences. The problem is relevant to
membership offences and to the offences of possession contrary to sections 57 and 58 of
the Terrorism Act 2000. Once again the danger of miscarriages arise through the over-
extension of the burdens on the defendant, a trend which was curtailed, but not wholly
averted, by a series of court judgments in 2008 and 2009.°
& C. Walker, Terrorism and the Law (Oxford: Oxford University Press, 2011) chap.5.
® Compare Tadros, V., ‘Justice and terrorism’ 10 New Criminal Law Review 658 at p.675 (2007); Special

Rapporteur on the. promotion and protection of human rights and fundamental freedoms while countering

terrorism, Report to the General Assembly (A/61/267, 2006) para.ll,
% C. Walker, Terrorism and the Law (Oxford: Oxford University Press, 2011) chap.5.
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be inflicted on those who have asserted their rights to free speech in opposition to state
policy, whereby espousal of a political cause such as independence for a territory can be
readily associated by the state with an outlaw group. thereby making it an outlaw viewpoint,

Sixth, the criminal law can bolster symbolic solidarity with the state’s own citizens
and with the international community. The requirement to support other states is expressed
forcefully by the seminal UN Security Council Resolution 1373 of 28 September 2001.Other
Security Council resolutions which demand action by way of criminal law against terrorism
include resolutions 1456 of 20 January 2003, 1566 of 8 October 2004, and 1624 of 14
September 2005.” The extent of the expression of solidarity may be evidenced by the
volume of legislative activity against terrorism in almost every country, as monitored by the
UN Counter-Terrorism Committee. Many of these laws are also ‘symbolic’ in the sense
that they have never or rarely been invoked. The dangers of miscarriages of justice can
arise here through the untamed international meanings of ‘terrorism’, a term which is sounded
as a demand for legislative action but is recognised as a potential means of repression
against political opponents. These dangers were recognised (though not effectively
countered) by the international community when it endorsedUN Security Council resolution
1456 of 20 January 2003, which demanded ‘accordance with international law, in particular
international human rights, refugee, and humanitarian law’, followed by the more ambitious
United Nations Global Counter-Terrorism Strategy.*® More tangible restraint was provided
in 2005, when the Commission on Human Rights, in resolution 2005/80, decided to appoint

a Special Rapporteur on the promotion and protection of human rights and fundamental
freedoms while countering terrorism.*'

The priority for criminal prosecution impelled by these six adaptations, especially in
the context of a ‘militant democracy’ which seeks to use laws aggressively against
terrorism,* comes at a price which can be paid through miscarriages of justice. The demand
for public proof beyond doubt in a climate of precautionary and secretive risk management
required by high levels of security has fostered a slide towards lower standards of due
process. Thus, states have made adaptations to their criminal justice processes and criminal
offences which sometimes struggle to produce positive counter-terrorism outcomes while
still affirming the primacy of prosecution, due process, open justice, and respect for human
rights standards even in a crisis. The tensions have certainly showed in Northern Ireland,

where it became necessary to abolish trial by jury in terrorism cases after 1972.% Equaily, -

changes are afoot in civil proceedings under the Justice and Security Bill 2012-13 in order

™

See P.C. Szasz, "The Security Council starts legislating” 96 American Journal of International Law 901 (2002);
E. Rosand, "Security Council Resolution 1373, The Counter Terrorism Committee and the fight against
terrorism” 97 American Journal of International Law 333 (2003).

See Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while

countering terrorism, First Report to the Human Rights Commission, Promotion and Protection of Human
Rights (E/CN.4/2006/98,2005). :

UN General Assembly resolution 60/288 of 8 September 2006.

See http://www.ohchr.org/EN/Issues/Terrorism/Pages/SRTerrorismIndex.aspx. 2

See K., Loewenstein, "Militant Democracy and Fundamental Rights" (Pt 1) 31 dmerican Political Science
Review 417 (1937), Sajo, A. (ed), Militant Democracy (Utrecht: Eleven International Publishing, 2004); M
Thiel, (ed.), The “Militamt Democracy’ Principle in Modern Democracies (Aldershot: Ashgate, 2009).

See C. Walker, Terrorism and the Law (Oxford: Oxford University Press, 2011) chap 11. '
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two fundamental considerations which will aid most legal systems to guard against
miscarriages of justice: observance of fundamental human rights even in times of crisis;
and explicit mechanisms which can provide for expert, non-political review in cases of
alleged miscarriages of justice.

As for the observance of fundamental human rights,especially in times of crisis,
the standards are readily available in international laws such as the International Covenant
on Civil and Political Rights (ICCPR). Article 14 sets the most pertinent standards, basically
requiring ‘a fair and public hearing by a competent, independent and impartial tribunal
established by law’. It is up to the courts to act as prime guardians against the infliction of
miscarriages of justice on individuals” and of abusive processes within their own institution.
I'heir task is not to assert the “bogey of human rights’, as in the dismissive words of the
Supreme Court in Devender Pal Singh Bhullar v State of N.C.T. of Delhi,” but to
maintain the integrity of the legal and constitutional systems. The jurisprudence of the
European Court very clearly establishes that the overall fairness of a criminal trial should
not be compromised, even in cases of terrorism, by pre-trial®® or trial* accommodations,
bearing in mind also that ‘the court is not a laboratory in which technicians generate truth in
a test tube. It is the arena in which the power of the State and the rights and liberties of the
individual defendant are in opposition. The contest could barely be seen as an equal one’.”
However, the re-interpretation of due process rights is acceptable if reasonably directed by
national authorities towards clear and proper public objective and if representing no greater
qualification than the situation calls for.” Those states which cannot observe these standards,
and especially those which resort ‘in time of public emergency which threatens the life of
the nation” under article 4 to measures derogating from their obligations, should probably
seek alternatives to the solution of criminal trial for their enemies, though should imperatively
recognise the need for a return to normal standards of justice.

Given the inevitability of miscarriages of justice being perpetrated against the enemies
of the state, the second suggested pre-requisite is an effective post-conviction review.
Here, consideration can be given to the Criminal Cases Review Commission (‘CCRC”)
which, as described earlier, was set up in 1995 as a response to the crisis created by
miscarriages of justice in the Irish terrorism cases.” The CCRC receives its cases by

o

See Roach, K., and Trotter, G.. "Miscarriages of justice in the war against terrorism" 109 Penn State Law
Review 967 (2005); Zeduner, L., "Securing Liberty in the Face of Terror" 32 Journal of Law & Society 507 at
p.524 (2005).

* Supreme Court of India, 12 April 2013, para.40.

% See (John) Murray v United Kingdem, App nol8731/91, Reports 1996-1; dverill v United Kingdom.App no
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has a modest set of staff and resources 10 invc_stigate further a
. of the most troubling cases. It cannot determine the outcome of the ca:t;cs that Anl
selectlf)“ but it can refer a case back to the Court of Appeal.ln order to refer a case
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Pojifisd)l-lal cases ai:\d has failed to undertake a broader analysis and aud:t of systeml;‘: f?:ngllr{ecs
. d necessary reforms. This aspect of inquiry would be ‘value-added wo;;k that the
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Ihe political and policy focus of many states in recent years has been on the ability of their
criminal justice systems to reduce crime and, above all.to counter ‘threats’ to their security,
However. these aims have often been at the cost of process values and the ultimate quality

of justice. The emphasis on tangible ‘outcomes’(arrests and convictions) has been to the
detriment of principle:'”"

“The priority afforded to instrumental goals in Britain over recent years has been
consolidated to a very remarkable degree by the tendency to approach problems
of criminal justice without reference to a principled basis.’

Whilst rules may not be universally good, nor universally applied, it is the honest pursuit of
a fair process that affords the criminal process legitimacy:'*

“We have seen that people drawn into the criminal process do not have the right to
the most accurate possible procedures for testing the charges against them. But
they do have two other genuine rights: the right to procedures that put a proper
valuation on moral harm in the calculations that fix the risk of injustice that they will

run, and the reiated and practically more important right to equal treatment with
respect to that valuation.’

This paper expresses the hope that values of due process will be cherished above
all, alongside some recognition of system fallibility and the need for systemic review when
dealing with the enemies of the state. After all, “The kind of criminal process we have
depends importantly on certain value choices that are reflected, explicitly or implicitly, in its
habitual functioning.”'® In that light, and returning to the recent judicial developments before
the Indian Supreme Court, as set out at the start of this paper, it is advisable to take heed of
the view of Lord Justice Rose in R v Mattan,'™ which was the first case ever to reach the
Court of Appeal on referral from the CCRC. Mahmood Hussein Mattan was a Somali
former merchant seaman who was wrongfully convicted of the murder of a woman in -
1952 and then hanged. On quashing his conviction in 1998, the judge commentated that‘capital
punishment was not perhaps a prudent culmination for a criminal justice system which is

human and therefore fallible’.

W Rutherford, A., Criminal Justice Choices 14 (London: IPPR, 2001)
v Dworkin, R.. "Principle, Policy and Procedure”, in C.Tapper (ed), Crime. Proof and Punishment: Essays in
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policing" 17 Psychology, Public Policy and Law 419°(2011).

H.L. Packer, The Limits of the Criminal Sanction 152-153 (Stanford: Stanford University Press, 1969). See
also Damaska, M.J., The Faces of Justice and State Authority (New Haven: Yale University Press, 1986)

™ (1998) The Times 5 March.

34

lMPLEMENTING IDEALS OF HUMANISM :
AN ODYSSEY IN TO HISTORY OF HUMAN RIGHTS
D.P. Verma*

1. INTRODUCTION

ine emerged after the World War 11, the concept of human rights i§ of recent origin.
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A Common understanding of history is an important aspect of any discussion which may
explain conceptually the idea of human rights. This does not necessarily means a historical
research on human rights. One maybe confronted with a paradox as to whether it refers to
the history of idea of human rights or it deals with concrete aspects of human rights and
their abuses. Further, considering multiple layers of history as a part of its grand narratives
also does not mean providing any coherent details of their various meanings. The basic
issue about the idea and concept of human rights in to be clarified from a historical
perspective. Though history of human rights points to historical research on human rights,
but recently it has covered the entire humanity in an equitable manner. However. it is at the
same time extremely difficult to find research focused particularly to the study of a specific
right in a historical context.” Hence, there is a need to examine historical perspective in
order to capture the trend and development of the structure and process of human rights,
Three dimensions of its historical process deserve particular reference.

First, stages in the Conceptualization and operationalization of human rights found in
their idealization, positivization and realization. Idealization refers to the development of
ideas on natural law, natural rights and rights of man along with human freedom and good
governance, as articulated by thinkers, philosophers and publicity. which influenced the
thoughts of people since the ancient age to modern time. Similarly, positiviztion means
transformation of ideas from soft law to hard law, to normative standards, from morality to
law and also development of this idea from international law to domestic law. On the other
hand, realization is the other part of the process of conceptualization anc' operationalization
of human rights, when its is concerned with the evolution and creatioi: of conditions are

important for implementation of normative standards into actual practice by means of wide
range of measures by the states.

Second, the broadening of the content of human rights, which had started with an initial
concern with personal integrity. due process of law and fair trial, freedom of expression
and religion and protection of property. Later, it moved towards recognizing wide ranging
rights to association, assembly and political rights. Subsequently the contents of human
rights widened to include economic, social and cultural rights particularly after the World

War I, and the development of third generation of human rights giving dimension to the
debate on individual versus collective rights.

Third, the geographical expansion of the concern for human rights leading to
universalization of human rights. Having emerged in the triangle of Britain, the United
States and France in the 17" and 18" centuries, it became a subject of international concern
through the charter of the United Nation after he World War Il and finally universally

recognized by the Universal Declaration of Human Rights in 1948 and the World Conference
on Human Rights held at Vienna in 1993.°

* A. De Beats, “History of Human Rights™, 7012-7018 at7012 in : Neil J. Smelser and Paul B. Bates (ed.),

International Encyclopedia of the Social and Behavioural Science. Vol. 10. (Amsterdam/ Paris/ New York/
Oxford/ Shannon /Singapore/Tokyo : Elsevier, 2001).
¢ Eide, Supra Note 4, at 48-49.
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TION/ AT1ON OF HUuMAN RIGHT
2 CONCEPTUALIZATION AND OPERATIONALIZATIO

(A) Idealization of Human Rights

izati i i ed with th;: idea of natural
> the philosophical level startec
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i at the time of considerable intellectual interaction between _n?any: :31;,50 § thé
y ) ; ) d.
pberl(;f;l;?n‘g the eastern end of the Mediterranean, including North Africa, Arab Wo
or

|ndian sub-continent and possibly further afield.’

' - 00 in Sophocles and Aristotle, but it was ar.ticulated
The;(’“::ﬁ;:iﬁ:: %Lﬁﬁ:&iiﬁn::rrgg “ {"nifyul:xad II.?)elie,ved that natural la(;v cmbo.ctilctli] :tlsrsee
g b inci justi i «rioht reason,” i.e. accordance with nature,
e bl pn(;wipﬁiloijl“ﬁ:;cfi;ew(?:z:kvgzie;lionccived of an egalitariar‘l law of r-latul_rle
o ty e'ti the' right reason, or Logos, which they claimed to be inherent in t e
o CU“fOT'_th: 1' rdin tgo Sophocles, when Antigone was rebuked by crcon .for hav:rt\lg
- m“tljd. thcut)ies i%e her having been forbidden to do so, Antigone had reghed tha‘F she
e hel’_ acco dan[z:e with the unwritten and unchanging laws of heaven. PFOpOSltll;)l['l
e EllclCor were not based on general experience nor deduced from observahE;
B ot h&lW were considered as entailed by the intrinsic nature of man apd (‘; ;1
iy tial property of man. The standard of natural law was determine )(;
gl essenhadpr'eason. Thus the seeds of the idea of human rights can be f(:‘un
Feat;onczszxf Ec:ﬂl::lﬁ:al[‘:ural law developed in the ancient Greek society from the Nicomechean
in the

ics of Aristotle." |
oy ed the essential features of natural law. According tg
hich revealed to him the distinction between good an
f the absolute and eternal morgl rul.es. The' hlgl’lﬂ;
and unjust law, and the identify “isonomia arl\
which had emerged a few generations aﬂerAAflstot e,
f the development of natural law characterized by

The Greek philosophers has develop
Socrates, man possessed “insight”, W
bad things and thus he was aware 0
insight was the basis to judge just
«isotonic”.> The stories philosophy,

ignificant in the history o '
:f;isn?t;);tef\;fgeen regularity of nature and general regularity.

i ic equality of
i lawyers emphasized upon the basic i
by the Greek Stories, the Roman asi _ S
lﬂﬂu?::::: i: their common possession of reason. The Justinian Institutes sh‘ow‘.?. ‘chei ‘1! in;; o
f:: :atural law, where justice was defined as the “constant perpetual desire 10 g

7 Id, at5l.

5 | : ve l“ -40 at ll ill B Ka[cl
Y .l Zab:) “HiStNOI'ical Foundatioﬂ Of Humal’l Rights and Subsequenl Dc Llopmt:n ’ ]. l
mre . s

' J is 82) Revised and
Vasak (ed.) The International Dimension of Human Rights. Volume 1 (Paris: UNESCO 1982)

i i iti Philip Alston. _ . "
K ;"{11:?‘-::%? ts:lf:lg(,)lrlls‘:nfid:\t/llg?kbé Muri;)hy, What is Justice ?Classic and Cotemporary Readings. Seco
obert C. § .

Edition. (New York/Oxford : Oxford University Press 2000).

' Equality before law.
12 Equal respect for law.

37




r

every human being what [was] due to him.” A categorical distinction was made betwegy
Jus Civile(Roman national law) and Jus Gentium(law common to all nations), while Jy
Natural (natural law) was considered as established by nature.” In this connection, it j
important to note that Cicero, the great Roman thinker, had views very similar to Plato ang
Aristotle. The task of justice, according to him, was to discover the nature of things in
given situation and not based on the revelation by insights. Emphasizing that human bein
was the only creature in the world of nature possessing the capability of logical thinking ang
reasoning, Cicero stressed upon the oneness of human Kind. He considered that the
foundation of law was natural inclination to love fellow being. Natural law, he observeqd,
was one immutable and eternal law applicable to all human beings at all times, because the
entire universe was one commonwealth of which both God and men were members ang
that there was law valid for them. The other Roman Jurist, Ulpian found in justice the idea
of taking care and not to cause harm or one’s neighbours. This is similar to the principle of
just law giving every person to which he was entitled."

This heritage of Greek and Roman thought could not continue after the onslaught by German
invaders which brought the collapse of the Roman empire. Early medieval era is Europe
was ot conducive to further development of this time of reasoning and it was taken over
mysticism and theology. However, Saint Thomas Aquinas of this period, believed under the
influence of Aristotle, that natural law was derived from reason. Considering that natural
law was higher to positive law and that it should therefore be obeyed by all, he was of the

view that any order, which contravened natural law, should not be allowe.: to continue in
the society."

The heritage of Athens and Alexandria was taken over by the Islamic philosophers during
the 10® and the |1 centuries. Of particular importance were the thinkers like Al-Farabi,
Avicenna and Averroes. Al-Farabi, a great philosophical authority after Aristotle, interpreted
the ideas of Plato and Aristotle and carried the tradition of the Hellenistic masters of Athenian
and Alexandrian philosophical schools. The other scholar, who was inspired by and further
developed the thoughts of Plato and Aristotle, was Avicenna. He is said to have penetrated
Islamic theology and mysticism, giving it universality and theoretical depth. Averroes was
the other Islamic philosophers in Europe. He was judge by profession with expertise on
Islamic law. His chief concern was the relation between the law of divinity and human
reason. He was of the view that philosophers were authorized by the law of divinity to
analyze and interpret according to scientific method, and that the theologians has no authority
to intervene in the this activity or to judge its conclusions. Averroes had thus opened the
road in philosophy to realism, and his contributions turned out to be significant for subsequent

13 PS. Jaswal, Human Right and the Law 5 (New Delhi : APH Publishing Corporation, 1996); V.T. Thamilnaran,

Human Rights in Third World Perspective 28-29. (New Delhi : APH Publishing Corpotation, 1992)
at 28-29.

14 Charles Howard Mcilwain, The Growth of Political Thought in the West 125-126. (New York : Macmillan
Company 1963).

'S Tony Burns, “Aquinas’s Tow Doctrine of Natural Law™ 48 Political Studies 929-246, at 930-931 (2000).
'“ Eide, Supra Note 4, at 51-52.
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ual development. It was anfortunate that the period of philosophy based on reason
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inwlz;;dued by theological mysticism in Islam at later stage.
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Sincenatural equality and liberty in that state of nature had made life so intolerably in
secured, that there was a need to abandon law of nature. Men in the state of nature,
according to Hobbes, were under constant threat of war, where every man was against
every man. Establishment of a civil society with an unchangeable sovereign was the need
of the time to create a stable or tolerable social structure. For Hobbes, there was no
question of a people first constituting itself. then contracting with its ruler, and thus imposing
limits on his power.”

The natural right to self- preservation was realized as a subject of chief concern; and
therefore men entered into a social contract with each other because their reason prevailed
upon them that they could best ensure their self-preservation by surrendering all power to
a sovereign is the only means to enforce social contract and make it binding.”* Hence all
the powers of sovereign had to be combined in one institution to hold absolute power. This
was the only guarantee by which human beings would be protected from each other. No
person was obliged to act in accordance with natural law if he thought that it was harmful
to his own security. A solution was found in the possibility of promise among individuals that
the command of a sovereign would be respected.? The goal is to ensure protection against
one another. Turning to their arms and expecting from the sovereign to police their
surroundings and defend them against aggressors will be all they require of a political
state.”> Hobbes view of assertion of natural right is inherent in his argument for political
obligation. According to him, it is the surrender of natural rights that results into political
obligation. It is a matter of self-interest and practical efficacy rather that moral compulsion.
Hobbes made a decisive break by deducing natural right to self-preservation from the old
natural law tradition.? '

The breakthrough in human rights thinking came with John Locke, Who emphasized that
human beings were equal by nature and therefore nothing can compel anyone under the
authority of anybody else except through his consent. He departed from the Hobbessian
permission by considering that human beings in the state of nature had been free and equal,
most of them observing natural law. Thus rights to life, liberty and property were protected.
Natural law required them to keep their promises and also to secure welfare of others. In
his theory of social contract, men have agreed unanimously to come together as a community,
“ so that they can uphold each other’s rights.?” Natural rights, in Locke, are presented as
effective rights, which others have a natural obligation to respect. These rights are more

22 C.B. Machpherson (ed.), Thomas Hobbes Leviathan 186 (Middlesex/Baltimore/V ictoria: Penguine Books.
1968).

23 A.B. Waller (ed.) Thomas Hobbes Leviathan or the Matter, Form of a Commonwealth Ecclesiastical and
Civil. 87. (Cambridge/London : Cambridge University Press 1904), at 87; D.T.C Charmichael, “The Rights
of Nature in Leviathan”, /8 Canadian Journal of Philosophy 257-270, at 263-268 (1988).

24 Eide, Supra Note 4, at 55.

2 Christopher W. Morris, “ AHobbessian Welfare State™ 2 Dialogue 653-673, at 656 (1988).

26 C.B. Macpherson , “Natural Rights in Hobbes and Locke™, 1-15, at 2-5 in : D.D. Raphael (ed.), Political
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eaningful and specific. He used natural rights to establish a case for limited government,
med :

and to set up a right to revolution.”

The first natural rights is the rights to preserve one’s liffe, and h‘ence.to't‘he mear?s ?,f
. hsistence derived from the strong desire everyone has “of preserving h';s Ilt'c and b.emg :
'bu t is the foundation of a right to the creatures. The second natural right is the right t_o
I];-l;::dom from the arbitrary will of others. It is right not to be interferr::d ‘with‘. From this
follows the right to execute the law of nature, -Whlf.‘,h mclude:s two dlstlflctrlghts :Qne,
sunishing the crime for restraint; and the other, of tal'img reparation. The third naturaLrlght
is the right to property, which excludes 0theu"s fro.m if. to use. enjoy. consume or exc angte
it. The right to property. according to Locke, isa right prior to c?wl society and governm}eln_ ;
and not dependent on the consent of others toit. Men have desire not only to preser\i;e their
lives, and not only to maintain comfortable living, her also to acc.umulz'lte property gvonc.
the amount required for such living.® Locke was very preo‘ccupled \\lflth the prf)tele:;lon oli
property. which he believed as the main reason of e‘nt.ermg into a soc1.a! contract. ; e_ta;ls
of human legislation was to provide necessary precision to enforceability of natural rights
which had not existed in the unorganized of nature.

What characterizes human nature in Locke’s political philosophy is that the notion of social
contract involves two acts of consent :One, the unanimous consent to abandon'the sta{e of
nature and to establish a political society: and fwo, consent of people, within political society,

- to decide their own representatives. This concept derives its moral force from the fact that

each person has an equal right to freedom. which means that no one by'nflture is .unctl:lzr
subordination of anyone else. Since everyone has equal rights to fn?edom, lt- is conceivable
that people could voluntarily consented to by governed by the will of a smgle pelionkor
assembly of persons, provided their natural rights were not violated. According to ocl :,
even though political society was created by a social contraf:t, no su.ch agrf:ement exw{ s
between the people and the government. The ultimate sovereignty resides with the.peop e;
and whenever the government betrays their trust, people have the natural rights to

revolution.*

Jean Jacques Rousseau was another major philosopher of the soci‘al contract traditl;on. the
opening sentence in his main work Due Contract Social: the o'pen,:ng'sentence has ecogle
famous : “Man was born free, but every where he is in chains. ‘HIS argument was t at
men need not be in chains. If state could be based on a genuine §ocnal F:ontract, entered lll:to
by persons, who gave up their complete freedom which they enjoyed in sa'te of r}ature, :‘[‘ sy
would receive in exchange a better kind of freedom, nax‘nely true republican liberty. This
liberty would be sustained by obedience to law which was adopted by the people

themselves.”!

2% peter Laslett (ed.), John Locke s Two Treatises of Government. 270-271 Students (Cambridge/New York/
New Rochelle / Melbourne/Sydney : Cambridge University Press. 1988).

0 Medina, Supra Note 20, at 40-41. . ‘

31 Bide, Supra Note 4, at 57.
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According to Rousseau, the concept of state of nature was hypothetical construction of
mind and not a historical fact. The hypothesis was to present a theory of human civilization
starting from its genesis to the highly complex nature of society. For that purpose, he used
the concept to explicate the origin of political inequalities and logically divided the state of
nature in three stages : first, the pure state of nature, pre-social or primitive, without any
form of social intercourse; second , a quasi-social state, here different forms of social
relations gradually evolved into family and trible relations; and third, a highly developed
social state, having division of labour and significant inequalities ultimately leading to serious
threat to social harmony. He further stated that by entering in the civil society. “individuals
lost their personal freedom and mutual independence... Social individuals were now faced
with the inescapable dilemma....[They] were inescapably condemned to depend on others.
Consequently, people in entering civil society exchange personal freedom for social bondage.”

He also used the concept of social contract as a political and moral device to transform the
unjust status quo of actual political life into a just political order. He tried to reconcile the
claims of justice with the claims of liberty and the claims of self-interest with the claims
right to form a political union in which laws enacted by all of its members would protect the
interest of each without transgressing the interest of others. It was possible through education
and legal constraint to encourage the individuals of the community to desire or will only that
which was compatible with the general will of the community. According to him, liberty

was the ability to act on the basis of self-prescribed rules that respect the rights of others.

The self-prescribed rules of and individuals in a community must not conflict with the self-

prescribed rules of others in this community. This will is simply and extension of individuals

wills as they aspire to generality or the common good.” This applies in particular, his notion

of the “general will”, to which everybody must submit as a consequence of having entered

into a social contract.

Rousseau’s social contract was aimed to guarantee both the enjoyment of civil and political
freedom and the right to private property. It guaranteed the right to have an equal voice in
the making of laws and hence the right to vote. Thus, the right to political freedom was
derived from the natural right to liberty. He presented two aspects of freedom : positive and
negative. While the negative freedom consisted in being independent of the will of others,
the positive freedom in acting according to self-prescribed rules. These two aspects of
freedom were necessary but not sufficient to exercise one’s right to political liberty within.
The body politic. Two further conditions must be met if an individual was to be politically
free. One of the condition is the equal treatment before the law, while the other condition is
equal voice in the making of the laws. People were politically free only if they could govern
themselves. According to him, sovereignty was inalienable and it remained forever with the
people.® .

The political philosophy of Thomas Paine was also concerned with natm:nl ri ght?. Accordfng
pim, man did not enter into a society to become worse t!mn he was before by surrendering
= glnral rights but only to have them better secured. His natural right was the foundat.no-n
e l;fhis civil rights. Paine observed that the best political society is that in which the civil
= rnment in felt least. The government is required only to protect life and prol?erty and
B lace in the creative activity of its citizens. From this it follows that man’s natural
h'ash?o Shanged into civil rights by the acceptance of government, are sacred and could not
rl;g vis;la*ed. But despite his strong defence of the rights of man, Paine s.tr.ucke‘c.iﬁa new note
li)r;Engli;h individualism, for he was “atonce the champion Qf Lcir‘s.\-tr:w.:_{f;;;-e. .I.‘ ﬂ rll—iowever.
the conceptualization of human rights moved from natural rights to rights ob mag.

{B) POSITIVIZATION OF HUMAN RIGHTS

The conceptualization of human rights from the Gregko Roman dayls to thi: p;,r;lﬁgﬂ ;)Z
Renaissance and reformation in Europe reveals t'he hl.StOI.")’ and deve og?mi:r: 0k o
rights in which several centuries had passed. T!‘le ldeahgahon ofthlefc0.11aep '?i(:; k ol
shape in its journey from natural law to natur?li' n‘ght's paving the \'Ma)hogt.st!)c;ls;w e
different parts of the world. A story of its positivization begins with the r11|§ ! %n :
in 1216, as a turning point in the history of human rights and fundamental free oms.

(i) BRITISH MAGNA CARTA

During the Norman Conquest in 1066 A.D. and 1200 A.D., the growing powtel:‘;dc_;:‘i;lr\:;
British monarch was restrained by feudal lord on the one hand and customa;yth i
under which certain rights and duties were available to both the emperor t.':m ! 9&:9 o
and both of them were under obligation to respect them. However kmg.Jo nl ( - 9
was not satisfied with those powers and claimed more _rlght by bre.akmg t l:.e aﬁre;;e:lwas
with the feudal lords. This led to revolt of the barons against the empire a;d l':,lng 0 i
compelled on 13 June 1215 to yield to the demands of the barons. The Magna a,

containing these demands, was adopted and marked and important {andmark in the British

initi ing the feudal agree
nitially made to prevent the emperor from breacfhlng t dal agre pr
:Nere aa;;plicable t[z) protect the feudal, ecclesiastical and municipal right and privileges of

the feudal or land lords.™

Despite the fact that the contents of the Magna Carta were not meant t0 apply tgﬂ::i
common mass of the people, its provisions at subsequent stage proved tq be zfvedr)t/ l:rr:pustice
for the human rights of common man in England. The .Mag'na Carta promise a ﬁl e
shall not be refused or delayed. No person shall be 1m'pnsoned or exlteddnor 5 ?th N
freedom be destroyed except by the lawful judgment of his peers or 1l accor ancehwd s
law of the land. A confiscation of land or rent for any debt was prohibited so long the de

32 Jean-Jacques Rousseau s The Social Contract and Discourses 166-67. Revised Edition. (London/ Melbourne
. B.M. Dent and Sons Ltd.1983). Translated in English by GD.H. Cole; Medina, Supra Note 20, at 49.

¥ 1d, at 120-121. '

3 Id., at 182-183
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had the capacity for repayment of the debt. No person was to be forced to make bridge at
riverbanks, unless he was legally required to do so.”” Thus, several provisions of the British
Magna Carta in the form of a written document started the beginning of a new era fronm
soft law to hard law in the field of human rights. “The importance of the [Magna Carta] dig
not lie in what forms its main value for the constitutional theorists of today. To the barons of
Runnymede its merit was that it was something definite and utilitarian - a legal document
with specific remedies for current evils. To English lawyers and historians of a later age it
became something intangible and ideal. a symbol for the essential principles of the English
Constitution, a palladium of English liberties.”*®

The next articulation of hard law on natural rights was made in the ensuing years was also
made in public declarations and other legal instruments expressing commitments to a new
public order. This had included the English Bill of Rights in 1688. the American Declaration
of Independence in 1776, the French Declaration on the Rights and the Citizen in 1789, and
the United States Bill of Rights in 1791. It was the era of the century of foundations during
1688 to 1791.% The natural rights theory passed into the sphere of practical realism when
the sovereign had to acknowledge that there were certain rights of the individual that
cannot be violated even by a sovereign in whom all power were legally vested. The later
development led to enactment of the Petition of Rights as a statute by the British Parliament
in 1628 and it become a part of the positive law of that country.

The making of the Petition of Rights, 1628 begins with the story of King Charles I who had
broken up the parliament and had ruled England on his own. However, the parliament
member, Sir Edward Coke had to take initiative to prepare a draft of the Petition of Rights.
The emperor was reminded that the British Magna Carta was not respected by the sovereign
for 400 years. It was clearly stated that the Magna Carta had given right to the people, and
not to the king. Sir Coke’s petition made clear that the sovereign was not above the law,
and that the Englishmen were denied the right to trial by jury, protection from unjust punishment
or excessive fines, protection from unjust seizure of property or imprisonment and the due
process of law. King Charles I had to sign the Petition of Rights on 7 June 168. The Petition
of Rights sought recognition of four principles : (a) no taxation without the consent of
Parliament; (b) no imprisonment without cause; (¢) no quartering of soldiers or subjects;
and (d) no martial law in peacetime.®® It is seen as “one of England’s most famous
constitutional” instrument, but its principles were completely ignored thereafter.

During the period of Henry VIII and Elizabeth I, aristocratic powers were curtailed. The
led to the resentment of the commercial class which expressed that they no longer wanted

*7 Message of Freedom from Magna Carta to the Lahore Pledge. (Bombay/ Calcutta/ New Delhi/ Madras/

Lucknow/ New York : Asia Publishing House, 1963), at [ and XI. General Education Reading Material
Service No. 20 of Aligarh Muslim University.

% William Sharp Mckeshrie , Magan Carta : A Commentary on the Great Charter of King John,

with the Historical Introduction (Second Edition Revised and in Part Re-written, (Glasgow : James
Maclehose& Sons 1914).
3 Eide, Supra Note 4, at 54.

4 Retrisved from www.britanmic.com/E B checked/topic/454047/Petition-0f-Right.

44

ept the absolute power of the king. This tension was l'urt.hcr mnnil'es‘ted in halli-ﬂ—
4 P litical struggle of violent nature and finally the achievement of the GI@'muS
s 'p'o ?n 1(688 and adoption of the English Bill of Rights in 1689. The English Bill was
s fthat revolution, and this great charter of liberty and freedom cstablishcq the
aﬂlﬂll‘tcom? . nst‘itutionaliy Iin,1 ited government.“ It further consolidated the important rights
rlﬂC}Ple? cofthe eople by recognizing the right to trial by jury. [t was prescribed that law
e (f)' sgiould be imposed. Infliction of C ruel and unusual punishment was also
ofexce_SS:j"eT;lf;eEi“ provided the foundation on which the government rested afte'r t-he
.bll:: ﬁevolution. It did not introduce any new principle bl.LI'( explicitly declqred the eXl'Stll‘I g
e de the sovereign conditional on the will of Parliament and provided a freedom
o l;:lr)liir:ry government of which the Englishmen became proud in that century. It was
El:ri:idcred as the basic instrument of the British Constitution.*

proh i

not only affected England but also penetrated intq the
ssed through Thomas Jefferson into the American
Declaration of Independence in 1776. The American Colonies were Eomg to;vnr_cils;
! cisi in 1776 to break wi
i [ iti shy and a decision was taken in
frontation with the British monarch) |
glngland The American Declaration of Independence, drafted b()i/ Tho{m;m ;1 Eﬁ?eré(:‘ri ;Zieat;:
[ 4 ated equal and they are endowed by their Lreator,
Locke’s idea that “all men are crea ' : s
i i Life, Liberty and the pursuit ot Happ
i alienable rights, that among these are 4 to oin
s . Governments are instituted among Men, deriving their just
the governed, — that whenever any Form of Gov‘ernment
f People to alter or'to abolish it, and to

The political theory of John Locke
North American Colonies and pa

__ that to secure these rights,
' nt of
powers from the conse Ve '
i t is the Rights 0 .
comes destructive of these ends, 1 : let ol
ti):stitutrf, new Government, laying its foundation on munch principles and:i o}r{gan izing lti??r\::ll:
in sui t likely to effect their safety and Happiness. — 1155,
suit form, as to them shall seem mos | _ : :
:rl:e idea about liberty and equality was put in the classic phraseology in the Declaration 0

Independence.* The Declaration is the best known and perhaps the noblest of American

i ] i rpose
state documents. It set representational government as a since qua non of national purpose,

: ; .
and the political self-government assured by the Declaratlgn of_t[rltqepigtlien;fa:::a::e
i dment to the U.S. Constitution.™ in- ¥
enforceable through the Fifteenth Amen on it
i “tion of the monarchy was gaining ground. 1he HEEEP
movement in favour of the abolition 0 arc ; s
i i t and politicians was based on €0 :
between philosophers, social movemen ‘ s
from not?ons of natural rights and the necessity of government by consent. The Fre

41 Eide, Supra Note 4, at 56. . ' _
. R:etrieveﬂ from www. britanmic.com/E B checked/topic/503538/Bill-0f-Right.
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{Icf:l(fsrﬂtion of the Rights of Man and of the Citizens, drafted by Marquis de Lafayette, was
;pspired b;y th-‘a w_ork. of Jean-Jacques Rousseau and by the American experienée de;ivei;
Izgm l-,ocl\e as thinking. TI'V: Declaration was adopted on 27 August 1789,* and it made
\I’ht?rt]},lpropex.'ty and secr.lrlty as the cardinal rights of inalienable nature. The Declaration
vhich ‘md asserted that “Men were born and remain free and equal in respect of rights,”
|;ec‘ogéuzed.the. fo[lowiflg rights of men and citizens : (1) no person may be deprived %)f tl;e
El;fs : Iftl:ldq:::f ll?lable n%li.n_to propt-:rty unless it was required for legally established public
v an_d.(; . (i):n con monfof a just zu.'ld previous indemnity: (2) free communication of
e and p s was one o the most 1mp0rtar.1t rl_ghts of man ; (3) citizens had the right
ertain the need of public taxation, to supervise its use, and to determine its assessment
payment and duration; (4) the enjoyment of the right to liberty had for its limits only th ,
that assured other members of society the enjoyment of that right and limits detez’mil?sz
only be l.aW:_ (5) every man was presumed innocent until declared guilty, and in case of
arrest being indispensable, all necessary severity for securing the person (;f accused must
be se\ferely repressed by law; (6) no one might be punished except by virtue of a law
estabhsh_ment and promulgated prior to the offence and legally applied; (7) whatever was
sztsf:(r)l;nddelf bgf L;lfl'wsmay not be prevented and no one may be constrained to do so what
e p[‘;:SLI"l ed; (8) no man.mlght be accused, .arrested or detained except in the eases
ained by law, and according to forms prescribed thereby; and (9) all citizens bein

equal b.efore law, were equally admissible to all public offices, positions, and em lo, mentg
according to their capacity, and without distinction than that of virtues ;md talerfts.“); )

(1)‘?:1 Errle‘lnch ?ec;aratlfm qf the Rights c')f Man an}d of Citizens distinguished between right
= :j 1as natura and inalienable, :}nd rights of citizens as rights guaranteed by positive law.
e lstll'I'CIIOll was based on the idea that man appeared as a being who was imagined t
exI:st outside the society and was assumed to exist prior to society; while ‘::itizeng on thz
other he}nd, denote.d the one who was the subject of the state authority. For th,e same
:E:S?‘:I" it was cons;der?d that human rights had existed before the state, and the rights of
citizen were subordinate to dependent upon them.* The Declaration did not find stabl
place in the French constitutional system for nearly 150 years. It was inserted as a re:a.mble
t.o the French Constitution in 1791, but that constitation disappeared with the new coﬁstitutioz
in 1’1'923 and the French Declaration could not find express place in French Constitutional
, !aw until the. new constitmion was adopted in 1946.* However, it cannot be denied that “z:t
;s l‘ljnder the mﬂl_.lence of dfn.:ument that the conception of the public rights of the individual
ha fieveloped in the positive law of the states of the European continent “as” the
precious gift that France has given to mankind.”* o

16 Eide, Supra Note 4, at 39.
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_constitutionalism were accepte

The United States adopted the Bill of Rights in 1791. Its Art. 1, Contained the classical
human rights : freedom of speech and the press, freedom of religion, freedom of assembly
and the right to petition the government for redressal of grievances. Art 11 and [11 dealt with
the right of the people to keep arms and the quartering of soldier in private homes. Art IV
to VI1I were related with the right to privacy, freedom from arrest, procedural protection in
criminal trial and prohibition on taking private property for public use without just
compensation. Several of these rights were already in the English Bill of Rights, but the
American Bill went further.s' The United States Bill of Right set forth that the liberties of
people will be protected by barring government from acting in a particular area or from
acting except under certain prescribed procedure 1o safeguard the right of habeas corpus.
to forbid export facto laws, 10 guarantee trial by jury. to define treason and to limit the way
it can be tried and punished. Thus, “the provisions of the Bill of Rights that safeguard fair
legal procedures came about largely to protect the week and the oppressed from punishment
by the strong and the powerful who wanted to stifle the voices of discontent raised in
protest against oppression and injustice in public affairs.”

The Bill of Rights was added to the U.S. Constitution as its first ten amendments on 15
December 1791, after the French had incorporated the Declaration of Rights into their

constitution.”

Thus, within three western countries - Bhutan, France and the United States - the germs
were laid for positivization of human rights, “in the sense of its introduction into positive law,
be it at the constitutional level or in ordinary statutory law. Inspiration had also been given
to other countries to embark the on the same road.”* Some basic principles of
d by those countries which consolidated some kind of
democratic rules. There was basic agreement about a division of power between the
legislative, the executive and the judiciary, more or less along the lines proposed by
Montesquieu, and some basic guarantees for individual freedom, such as the principle of
non-retroactivity in criminal matters, freedom from torture, protection of property and
freedom of speech. The positivization of human rights led to the next step towards
implementation and respect is practice of the normative standards. This included the
establishment and proper functioning of courts, law enforcement agencies, welfare institutions

51 Michaedl J. Locey and KncedHaakonssen (ed.), A Culture of Rights : The Bill of Rights in Philosophy, Politics
in Law 1791-1991.451-460 (Cambridge/New York/Port Chester/ Melbourne/ Sydney : Woodrow Wilson
International Centre for Scholars/ Cambridge University Press, 1991); Bernard Schwartz. The American
Heritage of the Law in America. 368-369 (New York © American Heritage Publishing Co. Ine. 1974); Alfred H.
Kelly, Winfred A. Margison and Herman Belz, The American Constitution : Its Origin and Development 758-
760 (Sixth Edition, New Delhi, Tata McGraw-Hill Publishing Co. Ltd., 1986); ‘Tohn Mabry Mathews, The
American Constitutional System. Second Edition. 498-499 (New York/London : McGraw-Hill Book Co. Ing.,
1940).

$2 Hugo L. Black, “The Bill of Rights and the Federal Government”, 41-63, at 41-4
(ed.), The Great Rights. (New York/London : Macmillan/Compun)ICuIIicr-Mucmillnn Ltd., 1964).
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and others. But its also required acceptance among the public about the knowledge of their
own rights and respect for the rights of the other members of society.

(ii) Widening the Content of Human Rights

The process of widening the content of human rights passed from the classical freedom of
the 18h Century to the recognition of the economic, social and cultural rights of the 20"
century. This process had also to encounter hard-won political rights to the 19" century,
The period of classical freedom had a concern with personal integrity, due process of law
and fair trialand freedom of religion, expression and information. It had also included freedom
from arbitrary arrest and execution, freedom from torture and freedom from slavery and
sewitude. During the 19™ Century, major struggle, however, took place to win over the right
to association, assembly and political rights and this struggle continued in some countries in
the 20™ Century.

The process of broadening the content of human rights-further gave explicit support and
wider acceptance to economic, social and cultural rights, which had begun at the end of the
19 Century. making a headway after the World War L.

Widening of the content of human rights during the 18" to 20 century was not an essay
process, as it had to encounter a number of obstacles. The obstacles can be identified as
political development resulting into severe set-back to human right, traditionalism and
positivism as challenges to natural law, freedom-autonomy and freedom-participation debate,
challenges of extreme nationalism, communism and colonialism.

(iti)  Political Struggle

The first political development, in which human right suffered during this period, started in
England which had to face extreme misery because of the policies related to industrial
development severe poverty for large part of the population was caused by the formative
stage of the industrial involution and land closure acts. The Great Famine in Ireland in 1846
was the other worst disaster, when one million people died and others in equal number had
to leave their country. The Famine was the result of the failure of potato crop for several
years where most of the land under the ownership of rich and absentee landowners. The
consequences of the disaster could not be avoided in absence of adequate socio-economic
policy at that time. It has been observed that “[h]ad economic and social right then formed
the part of public conscience and government policy, most of ... death and deprivation could
have been avoided” and human right would not have suffered.”

The second political development had taken place in the United States, when slavery was
outlawed by the Thirteenth Amendment to the US Constitution in' | 865 after the American
Civil War. Despite the proclamation in the American Declaration of Independence that “all
men were created equal”, the wide-spread slavery continued to exist in the society and a
Negro was not entitled to right as a U.S. Citizen. Negroes were considered as property
because they were slaves and white man was guaranteed property right under the Fifth

*bid. .
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Amendment. Even any legislation or the Congress was unable to deprive a citiz_cn of his

erty without due process of law. and thus human n_ght L‘Ol.lk.i not be realized .iBut these
prop led to revulsion against slavery in the form of the Civil War, and the Fourteenth
factOFZmem in 1868 fina I?y included tl'le provision that “All persons born or naturalized in
Amf)nnited States, and subject to the Jurisdiction thereof, are Citizens of the Unileld States
e f the State wherein they reside. No state shall make or enforce any law which shall
and.O the: rivileges or immunities of citizens of the United States; nor shall any State
zbn:ii%z any I:Jerson of life, liberty, or property, without due process of law; nor deny to any
p:fson within its Jurisdiction the equal protection of the laws.™®

i itical development was turbulent in France. Napoleon had exploitgd patriotism
Igfvg:’;;i?(i):nsion in suI::h a manner that traditional feudal political system in othﬁr par‘;s
of Europe were seriously challenged. But the defeat of Napoleon led to repealeq upheavals
in 1830, 1848 and in 1870-1871. Though the rule of law was g{'adually estabh.sheFL but a
fully consolidated human right regime could not be possible until the new constitution was

adopted in 1946.

The fourth political development took place in Czarist Russig when a r.evolt \;\lfas; slf):vere:i.ft
repressed in 1905. However, it was taken over t.}y .the Bol$h§v1k revolution, v{ ich rr{)u&ts
a totalitarian regime in the Union of Soviet Socialist Republl'c. whgre se\ffzral uman :lg ed
recognized in the natural right traditions, were severely rest_rlcted'. The satuatlson c':otn [jm'l '
until President Gorbachev introduced Glasnost and Perestroika and the Soviet Unio

disintegrated in 1991.
(i)  Intellectual Critique of Natural Rights

The theory of social contract and equality of men mq‘»\‘fith strong challenge.s from the flde-a
of traditionalism and positivism. In England, this criticism agamit human right came from
Edmund Burke, who had reacted to the notion of “the rights ¢f man and popul.'ar sovermgnt');i
by arguing that democracy will be endangered if the unrestrained and unguided mass Wi
be allowed to rule the society by sheer numbers only. It would ca}lse‘thoughtless def;tn}ctllon‘.:
In contrast to it, the English constitution had the virme's of cqntmu ity. Thu's the pr:m}::lp eho
equality as fundamental natural right was challenged in the intellectual discccl)ljlrsie. Aurtt.er
analytical positivism in the 19* century, deyeloped by Jeremy Benth_e}m and John usdm%
blurred the doctrine of natural right by elaborating a theory of law‘t‘hgt it was acommand 0
the sovereign accompanied by sanction. The analytical sctiool of j urisprudence thus gave a

death blow to natural law and rights.”

v) Struggle of F reedom-Participation

The natural theory discourse had strengthened the cause of freedom by way of individual

autonomy. It had proved beneficial for those who were rich and powerful in economic

¢ Id., at 60-61. i . )

% Dav?d Lane, State and Politics in the USSR. 289-290(Oxford : BFISII Blac'kwell' Publishers LtdI‘ 1 :'85)‘(:

$ W. Friedmann, Legal Theory 314 (Fifth Edition, First Indian Reprint, Delhi : Universal Law Pubdl? mg,r ;Jd
P\;t. Ltd. 199:)); Julius Stone, Legal System and Lawyer s Reasoning's 63, 80 and 86 (Stanford : stanio

University Press 1964).
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system. Though freedom-autonomy was also available to others who were dependeni o
their own labour, but it did not help them much in finding jobs. They thought of freedom by
way of political participation and trade union activities and claimed extension of the right g
franchise, right to be elected and to hold public office. This idea was further inspired by the
French revolution, that population must participate in the political process so that inequalitie
of the old system should be removed. However it was resisted by the advocates of natur|
rights, who did not like the right to political participation for all. The first half of the 19t
century proved to be turbulent throughout Europe as demands for political participation hag
gained momentum. it was ouly towards the end of the 19" century and the beginning of the

20" century that freedom-participation was extended to all adult males and even to women
subsequently. **

(vi) Other Challenges to Human Rights

The widening of the content from freedom-autonomy to freedom-participation gave impetus
to liberalism and social democracy. These two major human right-oriented political
movements were chalienged by aggressive forces of extreme nationalism and communism,
The manifestation-of extreme nationalism, inspired by the ideas of Fichte, Schelling and
Hegel, tontributed to the outbreak of the- World War [, The condition further deteriorated in
the early=1930s because of internal unrest caused by great economic depression remitting
into the gféiirproblenis of inflation and unemployment.”” Extreme nationalism was practiced
by Mussolini in Italy, by Adolf Hitler in Germany and under the Franco regime in Spain.
On the other hand, highly centralized communism, with title concern for human right
dominated several countries in Europe, with the exception of Belgium, France, the
Netherlands and the Nordic countries. Further, Communism was the major challenge to
human rights in the 20* century. Under the colonial domination, most of the countries in the
African and Asian Continents, even introduction of human right system was not allowed.
However, the new nationalist movement in the form of was of national liberation used the.
human right language for national independence.®* Despite the fact that individuals were '
not considered as subject of international law prior to the World War L, an international
organization in the name of the League of Nations took several endeavors for the promotion
of human rights. The initiatives ofthe great significance were taken to protect human rights
of the minorities, refugees and the labour rights. The first initiative was made for special
arrangement of monitoring system for minorities treaties for those states of the Central and

39 Manfred Nowak, “Civil and Political Rights”, 69-108, at 69-98 in : Janusz Symonides (¢d.), Human Rights
: Concept and Standards. (Jaipur/New Delhi :Rawat Publications, 2002).

“0 E.D, Watters, A History of the League of Nations. 427-428 (London/New York/Toronto : Oxford University
Press 1969).

St Elton Atwater, Kent Forster and Jan S. Prybyla, World Tensions: Conflict and Accommodation. 114-125
(New York: Meredith Publishing Co. 1967).

62 John R. Thomas, “Wars of National Liberation : Internal and External Factors,” 14-29, at 14-15 in : Andrew
Gyorgy, Hubert S. Gibbs and Robert S. Jordon (ed.), Problems in International Relations. Third
Edition (New Jersey : Prentice-Hall Inc., 1970).

%3 D.P. Verma, “International Bill of Rights : A Perspective on Progressive Development of Human Rights of
Mankind™ 7 Universitas {-29, at 6 (2012-13).
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* systems and political aspirations of different countries.

..ctern Europe which were compelled to change thcir poi aeis ds @ }'-Cfil.lll ot 1hc‘ \.?\-urld_
ey s The second initiative is found in the international machiaery for the protection .0!
o ﬂe ing from the Soviet Union as result of the Bolshevik Revolution. Substantial
refll'gees eel‘ . re made for the protection and material assistance in the cased of refugees
aChlevemT;l;ii;?l1ip (;f FridtjobNansen.©The establishment of the International Labgur
uot:;:ihz?ﬂion was the third initiative. A system was developed to monitor the implementation

f standards for the protection of labour right and to create equal conditions of competition
0

i, the industrialized states.”
(vii) Recognition of Second Generation Human Rights

Th economic, sacial and cultural rights, which are recognized as the s?ef:ond genenfa;t{on og
. ,ad gained strength from competing sources such as the in Juncﬁtmns reflecte
ditions to care for those who were 1ot able to look after themselves
nd were in need of care and assistance. All the major religious !!]llillfc::i-tt?d c:]fieprfi.(;]n(igm
: i ilosophical thought of Thomas
_Other sources included the philosop ght .
for the poor and the oppressed . asphicg ol o, which
i ¢ Is. Further, the International Labour Org ,
Paine, Karl Marx and John Raw ' . | Labous O hip o
i atv of Versailles in 1919 to abolish the ijustice. !
as established by the treaty of 0 ha
:rivation suffered by workers and to guarantee them a fair and human condition. During

ternational minimum standards were adopted and those standards

the inter-war period, in i ‘ f et o
i ial rights. These included conven
were related to economic and soc g S e oursof

association, right to organize trade unions, forced labour, miqi(:nu:n \V?il‘l.il e
: . o the event of sickness, accident, and 1nv :

work, weekly rest, protection in ent 0 g 0

i rimination in employment. Another fac ’

insurance and freedom from discriminat . ) fesesiviriuroies
i 51 79-193 | which emphasized upon the nee r al prote

Economic Depression of 1929-19. : B e oF

However, it cannot be ruled out tha r
of those who were unemployed. , It & bl
economic and social rights was also conceived “as the response of western countries to th

ot g ion.”®” The
; T X ialism arising out of the Russian Revolution.
ideologies of Bolshevism and Socialism g ettt e the legal

; i i iohts occupied an increasingly
economic, social and cultural rig| P e ihangatis e

¢ and social rights.®® Since the

human right. h
in different religious tra

a number of states placed greater emphasis on economi

i i inorities” 277-300, at 280-281 in Symonides Supra
“The Rights of Persons Belonging t0 Mmor.;t'les 0, ymon :
g 5'1;1’5‘61;3“;‘ lTT,S;rx:na l%‘lnte:rrmtional Protection of Minorities and Individual Human Rights™ 24 Indian
ote 60; J.N. i 7
Int tional Law 38-35 , at 41-44 (1984). ' ) ) : -
L .l);?t‘:: a;(:;{:a’ltigt’:meith and GudmundurAlfredsson. AtleGrahl-madsen’s The Land Beyond : Collecte

Essavs on Refugee Law and Policy. 126-137 (The Hague/Boston/London MartinusNijhott, 2001).

1 stween Core - Rights and
66 Christine Kaufmann Globatization and Labour Rights : The Conflict Between Core Labour Rig

International Economics Law. 47 (Portland : Han‘l Pul?lishing, 2007)'. et {818 o
67 p. Alston,” Implementation and Guarantees of Social Rights - Internationa “oopl e ‘,l st
: .Recueilvdes Cours, Supranote 4; AsbjornEide, “Economic and Social Rights™, 109-174,a 8
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Supra note 60. _ _ el
i FOI; example, these right have been incorporated in the constitution of

Socialist Fedrated Republic (19 18), the Weimer Constitution of Germany
(1937)and Ireland (1937).

Mexico (1971), The Russian waict
(1919), Spain (1931), The USSR
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World War II, the constitutional recognition of both the civil and political right as well ag the
second generation of human right have become a wide practice.”” Some countries fing it
necessary to establish priorities in the realization of economic, social and cultural rightg
However, even a high level of economic development and elaborate legal system are not
adequate safe-guard of human rights, which requires a just socio-economic structure.” A
number of the second generation of human rights has been shown to be enforceable in the

context of domestic law provided their component parts are formulated in a sufficiently
precise and detailed manner.

(viii) - Emergence of Third Generation Human Rights

Human rights has always had a close link with man’s civilization wherever that concept hag
flourished, and even today their existence is symbolic of the standard of civilization attained,
Human rights date back to the very beginning of civilization and were enshrined in the grea
religion of the world.” The Indian thought of “AyamNijahParovettiGarhnalaghuchetsam/
UdarcharitamTuVasudhaivaKutembakam " as appeared in Panchatantra meant that
“narrow minded persons think in terms of mine and that of the others, but all beings on the
earth, appear to the broad minded persons, as belonging to one family.”” It appears very
close and identical to the foundation of third generation of human rights. It taught the idea
of the kinship of the entire world meaning thereby that all human beings were all Kith and
kins of one family. It was the three basis of encouraging the unity and brotherhood among
nations with an emphasis on the welfare of the human kind.

The third generation of human rights is a new concept in international law of human rights.
Its realization presupposes a common and solidarity efforts by all the members of the world
community. It tends to synthesize new human aspirations and attempts to define desirable
of the process ofthe widening of the content of human rights.” The subjective, objective
and implementational features of third generation of human right present basic difficulties
of qualifying strictly under the traditional concept of human right. The solidarity right has
been supported by the developing countries which attempt to find new possibilities for
realization of their vital aspirations.”The individuals, the local and regional collectivities
and the international human society are the subjects of the rights of solidarity. Being a
multilevel concept in a response to the rights of synthesis, its implementation will depend on
diversified subjective formula.” All these rights are in the interest of the international
“” The constitution of India, and the Constitution of the People’s Republic of China and that of Sri Lanka.

™ Vladimir Kartashkin, “Economic, Social and Cultural Rights™ 111-133, at 113-114 in KarelVasak (ed.), The

International Dimensions of Human Rights Vol. I, Connecticut/ Westport/ Paris : Greenwood Press, 1982).

7! Nagendra Singh, Enforcement of Human Rights in Peace and War and Future of Humanity. 1 (Culcutta/New
Delhi : Eastern Law Book House, 1986). -

"2 Vishnu Sharma, Panchatantra :Aparikshit Karak. 736 (Varanasi :Krishnadas Academy 1993), Verse 38.
Translated in Hindi by Sudhak Malviya.

 * V.T. Thamilmaran, Human Rights in Third World Perspective. 128-129 (New Delhi : Har-Anand Publication,
1992). .

™ KrzystofDrzewieki, “The Right of Solidarity : The Third Revolution of Human Rights™ 53 Nordisk
Tiddskrift for International Ref.26-46, at 41 (1984).

7 Jerome J. Shestack, “The Jurisprudence of Human Rights™ 69-105, at 99-100 in : Theodor Meron (ed.),
Human Rights in International Law : Legal and Policy Issues. (Oxford : Clarendon Press, 1984)
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pt has gained momentum and has k—:gil?male‘universal ﬂppliclaﬁion ’r"orI
comm* . d. The solidarity rights tend to ensure the protection of human VflllleS of_ g_loba
huma? K i .h are not comprised either by the first generation of human rlght§ (civil and
am‘:ter'.wmb the second generation rights (economic, social and cultural rights). Thc
itica o ce of third generation of human rights has such capacity to provnd.e
p o S'ubSt?:l e international society that it is considered as a revolutionary step. I_t is
DO 'Ot t]he existing content of human rights. As the first and second generation
tallzs (i)lad to pass through vast attempts to establish them an.d to ensure,j theu;
historical process is expected from the third generation o

nity- The conce

transfo
complemen

§ human gt 7w
;eaningﬁ‘l realization, same
human rights.

3 UNIVERSALIZATION OF Human RIGHTS

. realization of human rights is the third dimension‘ of historic-al pr:oces? of the
o vor f human rights. This process led to the geographical expansion of the c,.oncept.
deve.IOPmentO t of natural rights was confined only to the geographical territory of
Bt s concepd the United States. Moving beyond those boundaries of a few natfon

't become a universal concern only of the World War II through the United Natlo'n
o However, the universalization of human rights was not an easy process, rather it
;::: l;tc:: ;;llte(: thoug;l a number of difficulties and the phase of internationahzatlon of human

= ‘ i | relation could not be
he recognition of human rights as a concern of inter-governmental refation £ s
The ble till the World War 1, so long individuals was not considered a primary subjec 0f
?Otssrlnational law. Since the treaty of Westphalia is 1648, only states were th'e Sllb_]Cf)t ol
:-laflitional in international law and individual had merely the status of an O?e-d ot; Lnte;;lﬁt;zn:f
f Nation took significant initiatives during the
law.*Nevertheless, the League of Na ol it {0 .
iti i i i tecting the rights of minorities, refug el
traditional international law in protectir s ¢ e i e S
i i raditi international law in protecting individuals |
The inadequacies of traditional in g individ s
i ; incidents of barbarous acts of crimes ag 5
fits own government as well the inci ‘ ‘

t Oenocide iﬁ the gas chambers, horrors and shock of concent'ratlop camp a.nd tht:.1 us;:l ;)f
| fgtomic weapon on Nagashaki and Hiroshima led the iriternational comr;\-u:uty to e:r:fm‘enpt
inci tecti iohts of individuals as matter of inter-gover

rinciple and procedures for protecting the rig ' 7 . . ‘
goncel:n It w[;s realized that the effective protection of human right was essential for the

Britain, France an

258. Sixth Edition, New Delhi.: Cambridge University Press 2008:

s . Shaw, International Law. 257- . : ;
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}\’alions - An Introductions ta the Law of nations. 41-45 (Oxford : Clllarezdcn Pn:s§i ;53) )[;/[anl; 11( pg Eomwi:;z,
l 1 1 - York : Macmillan Company; H S.
Modern law of Nations : An Introduction. 15-18 (New : ‘ . : e
i i duals” 50 American Journal of Internati
“The Problem of International Personality of lﬂdl.\"l > g T esion B
cht, ts of the Law of nations™ 64 Law Quarterly
562, at 533-551; (1956) H Lauterpacht, The Subje‘t ns’ « Cppaigt
; “ f the Individual in Internationa
7-103, (1948) George Manner, The Object Theory o & T 1 o
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mantenance of international peace and security. A need was felt to establish an internatj
order with the idea of internationalization of human rights. With the adoption of the Upj
Nation Charter, the international community made a fundamental break with traditiy
international law by recognizing individual as subject of modern international law. The congg
of human right finding a place in a international instrument after the World War II wagg
unprecedented move it was a complete innovation in international law.”’

In the words of the US President Truman, the UN Charter “is dedicated to the achievemg
and observance of human rights and fundamental freedom”.” It is also evident from f
second preambuler paragraph of the Charter that the United Nation was created, “.__y
reaffirm faith in human rights and fundamental freedom, in the worth of human dignity,
also in the equal rights of men and women”. A reaffirmation is the starting point of
United Nation Charter to move beyond the territorial limit its realization to a few countrig
to the broader plane of international concern at the global level. Art.1 (3) of the Chartg
provides one of the purpose of the United Nation that international cooperation will i
sought in promotion and respect for human rights and fundamental freedoms. Thy
international cooperation, not being confined only to a few countries is to be used fg
finding solution to common problem and of achieving maximum support from the membg
states.” Further, it is also a matter of international concern, which finds manifestatio
inArt.56 of the Charter that all the UN member states have to cooperate by their separa
and joint obligations for promotion and respect for human rights. Thus the members stat
have pledged to undertake separate individual action at the naiional level and also

action jointly with other states at the regional or international level ultimately serving
cause of the internationalization of human rights.

The UN Charter had not spell out as to what these human rights were. Having given the
mandate the Un Commission on Human Rights started its work in 1947 and the d

prepared by it was finally adopted as the Universal Declaration of Human Rights by

UN General Assembly in 1948. The use of the word “Universal” in this instrument

human right was an evidence to the fact the international community had moved from the
stage of internationalization to the process of universalization.The Declaration noted in it§
preamble that it is the common standard of achievement for all people and all nations, to the
end that every individual and every organ of the society, keeping the Universal Dec_laratiorﬁ
constantly in mind, shall strive by teaching and education to promote respect for thest
rights and freedom and by progressive measures, national and international, to secure the
universal and effective recognition and observance, both among the people of member
states themselves and among the people of territories under their jurisdiction. Having-;

7 Verma, Supra note 64, at 6-7.

78 A.H. Robertson and J.G. Merrills, Human Rights in the World : An introduction to the Study of the Internationd
Protection of Human Righs. 26-27 Fourth Edition, First Indian Reprint, Delhi : Universal law Publishing
Co. Pvt. Ltd., 2005. ‘

79 Leland M. Goodrich, Edvard Hambro and Ann Patricia Simons, Charter of the United Nations : Commentary
and Documents. 21 Third and Revised Edition, New York/London : Columbia University Press, 1969; 5.L.
Bhalla, Human Rights ; An Institutional Frame Work for Implemantation. 6-7 (Delhi :Docto Shelf 1991).
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d a normative structure of declaratory humag rights, the process of the
atf: i f human rights, that had started with the universal Declaration of Human‘
l‘"ivers?hmtlgn : t a final seal of approval in the Vienna Declaration and Programme of
Rights ' o d I:%0 the W;rld Conference on Human Rights in 1993 that “All human rights
Action adopte_ d)'visible and interrelated. The international community must_ treat human
ae ”ﬂiverm!}[mir: a fair and equal manner, on the same fooling, and with the same
rigfllhs g'Ioal?lzliir)r:phusis added). The commitment to universal human rights was expressed
emp as1S.

by 180 govemments in that World Conference.
Y

form ul

e i iustification of moral force

into the history of human rights gives strength to the justification : i
Aues hts and to understand the structure of human thought in a manner wiic
i < fication of understanding about rights in a particular way. lt. is not a mere
e l'I;ﬂptones. and contribution to the historical process rather to “clanfy the essence
e Of:; . on human rights as its has evolved over time and direction in fohlch lI.IS
thhe'pk’l’ i lementation of the ideals of humnanism. The history of humfm .rlghts 'w1th
e\',olvl_ng o Hzglents and antecedents of philosophical thought extract rrgultl-dlmens:opal
hlstOl'lcal_ idn'o:ctional development of human rights at horizontal and vertical levels, which
anc:;ﬂrlilslzml l;:‘:msolid.':ltion of hard law and protection of the rights of man and of groups.
ga

Human rights law has dynamic and continuing process. If its evoltll:ion ;s tracte:ihl‘)aile( :50 ;:;
[ i i ts of great thin
idealizati | and philosophical norms 1n the thoug
B roces ot j f human rights law has also reflected
ici ss of development and adjustment ol hum ghts|
i i iti i izontal broadening of its catalogues through
i i i d political realism. Horizonta : ou
s i i d tability and recognition
istori d that new human rights need accep y i
the historical process has prove : o
i i i 1 lopment has linked conceptualizatl |
in the society, while vertical deve ment ha ! B s
: its idealizati d positivization to their enforcemen :
norms through its idealization an : - e ad i
i i : hich human right law has to respond,
cannot ignore new challenges to W righ '
2(:1:3 be ruled %)ut at the same time that further consolidation of hun::an tl:lghtsfs;irii;dteil;:
; 4 -
i ntrating upon the effective realization :
must be given precedence before concentrating i A
i iohts is a continuing effortto realize the 1 : -
rights. The struggle for human righ i
i i i ne the rule of law, political particip ’ .
to be operationalized by ensuring to everyo - Loy it
justi i ights gives meaning to the propositio :
and justice. The history of human rig i
i idi ional development of human rig
rocess has witnessed multi dimensional de . ' i
gonceptualization, broadening of its contents to its geographlcal e)'cpansmn resulting 1n
humanization of international law*' and universalization of human rights.

3 :Uni tions 1994).
% United Nations Action in the Field of Human Rights. 385, pa.am.S. (New Yorl\./.(}cge;ag.ou :lltje‘;i::a ;;I:;ouides,
*! Thomas Buergenthal, “International Human Rights in An Historical Perspective™, 3-30, al S2 1~

Supra Note 60.
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RESERVATIONS:
A JOURNEY FROM BALAJI TO UPPOWER CORPORATIOQN

Prof. Igbal Ali Khan’

INTRODUCTION ‘l

History is the witness that in every country there exist a community which has beﬁ
downtrodden. marginalized and poor for long. They have been tortured for ages. So the
main concern of any political society should be to eradicate the evil of inequality from
which some sections suffer. This inequality is to be understood as a historical continuum of
an erstwhile ethos of a society. It might have created a social inequality or economig
inequality or both and consequently causing political inequality too in the world of realpolitik
Hence constitutional guarantees to social and economic equality along with political equality-
have become the raison d’etre of the very system of government. This has been duly
acknowledged in the Indian Constitution as special provisions. Ambedkar himself argued j
the Constituent Assembly that these special provisions should not be allowed to “eat up’ the
general provisions of equality of opportunity for all individuals alike. These special provisions
continue to be in force, and it cannot be argued that, because they take collective identities
into account and perhaps even strengthen them, they are by definition hostile to the spirit of
equality.'

This article has been divided into four parts. Part-1 deals with the concept of reservation
and Part-1I deals with history, Part-III deals with various commissions report, and Part-IV
deals with the judicial decisions.

CoNCEPT OF RESERVATION

The concept underlying the cases relating to reservation can be easily understood if one
can discern the conflicting facets of the concept of equality. Whenever the legality and

legitimacy of reservation are discussed the concept of equality enshrined in Article 14 of

the Indian Constitution becomes the core theme. The policy of reservation is based on the
argument that it would be injustice to treat socially and economically backward people at
par with the ‘upper classes’. The very concept of equality needs to be examined for in
Politics as well as in Law. The concept has a Western import and obviously the semantic
content that West attributes to it may be alien to the Asian mind.

Reservation policy has its avowed objective the amelioration of BCs who were victims of
the prevalent caste system, a feature unique to the Indian social milieu. Therefore, a composite
definition of this policy has not been provided.

It is generally understood that the issue of discrimination generally, involve three aspects
positive discrimination, reverse discrimination and compensatory discrimination.

Dean & Chairman, Faculty of Law, AMU, Aligarh and Incharge, Dr.Ambedkar Chair of Legal Studies &
Research, Department of Law, AMU, Aligarh, E.mail: iakhan_1402@yahoo.co.in
Beteille Andre, Society and Politics in India 230 (1991).
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ination involves providing special treatment to those whc)' are susceptible to
verse discrimination is a sort of vindictive measqre. which 1nE0ther wo'rds
ation against those who had discriminated a particular class JOI-Cﬁlltlll'les.
mination involved adoption of measures to safeguard the interest of

ve discrim
exploitation: e
means discrimin

psatory discri . A
E-o ?;rif:all)' disadvantaged section of people.”
is

positi

-+ has its ramifications reflected mainly as natural equality, ‘social equztlity. pOllTlCE:il
Eq"al.lty . mic equality, legal equality, and ultimately international equality. The list is
i ec(_)nO. et it is interesting to note that in the social life of humans, a member of th.e
- EXhaL;St-:e; }’aces problems connected with one kind of equality or other. This rnu!tn-

1 '2r:;l Zspect of equality generates complex issues. Parlian'le.:ntary dem(_)crames, which
e ort of the majority in the legislature for the political executive, makes the
demnans Slllliltjhe: more complicated.’ Yet within a political society based on a legal frarqework
i lism these problems should be solved in amicable atmosphere observing the

laid down in the basic law of the land.

society

of constitutiona
legal principles
F.A. Hayek, another renowned thinker says, that it is just not true ‘{hat alee:naarlel: b;);g
e. u;ﬂ_ We may continue to use this hallowed r?hrase to express the ideal that ;ngy =

ly all men ought to be treated alike. But if we want to understand what this idea o
zll(ﬁllit))’/ can or should mean, the first requirement is that we free ourselves from the belief

in factual equality.® | |
He opines that there is a conflict between the concept of equality and the reality of inequality.

At the same time he believes that “equality before law’, which is a prerequisite of a free

society, would automatically entail equality in material welfare.

Equality becomes an essential ingredient for a bette.r life and be:ctgr life fo;-l thteu; }Tﬁ,r::):;:
is the aim of all political societies. A deeper analysis w'ou‘!d bring for?h the mrt el
positive aspect of equality is achieved only th?n there is “an appro.pnate opgo qc gsfm
each; what is to be equalized is not the opportunity to entera prof,essmn or tf’ 555'}1;:, -
in business but the opportunity to lead a good life, orto fulﬁll. one’s personah:ly. | er:med
the sense of justice demands that when the policy of reserv‘atlon is formula_te : ande‘:ievelo
it must have the nexus with the objectives sought, flamely to lead.a. good life an e;t ° n;:
one’s personality’. Whether this ultimate goal is achieved by the .poi{tlcal system, isape
question to be asked both by the decision makers and by the justice deliverers.

Modem democracy postulates ‘equality’ as the cardin'al_ pripciple of goverpanﬁe,gec_ag;:
of the very fact that democracy presupposes .the partlclpat.mn of Cltlzefls in :l e tzc;f;ke
making process, and the very decisions the citizens are making or authonze. qt el:rs -
on their behalf affects their future and thereby affects the future of the political society

* V. Santosh Kumar, Social Justice and Politics of Reservation in India: The Post-Mandal Phase 61-62
(Mittal Publication, New Delhi, 2008). ) .
¥ The political parties in their electoral fights encourage socio-

inequalities to persist.
4 F.A., Hayek The Constitution of Liberty 87 (London, 196(?). -
5§ Benand R.S., Peters Social Principles and Democratic State 119 (London, 3).
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which they are members. For the better functioning of democratic system political equality
becomes the most indispensable ingredient. All democratic states, therefore. ensure equality
of citizens by way of giving each one of them one vote. But this ‘equality’ is inadequate
because of the very fact that other inequalities, especially economic and social inequalities,
overwhelm the political equality. Thus ‘inequalities” in other spheres of life become significant
for this will breed inequities, which will, from within, disrupt the very democratic fabric.

Inequality is inherent in humans. The Marxian philosophy would proclaim that the inequalities
were caused by the fact of who owns the means of production. And hence the class
difference and consequently class-conflict between the “haves’ and ‘have-nots’ is inevitable.
The panacea for resolving this lies in the establishment of socialism. Thus the socialist’s
thinkers make the concept of equality an avowed norm for achieving the utopia of :lass
society. Obviously the emphasis of the socialist thinkers is on the economic equality. Criticizing
the Marxian approach Bertrand Russell says, “The greatest political evil is not inequality of
wealth as the Bolshevik theorists insist, but inequality of power.™

A positive egalitarianism, demanding similar treatment of ail, irrespective of any difference,
would clearly lead to absurdities. To sweep away all distinctions would be to commit injustices
as inexcusable as any under attack. Moral progress is made as much by making new and
justifiable distinctions as by eliminating established but irrelevant ‘inequalities’.’

Yet another cencept closely connected with equality is ‘social justice’. Justice is a word
with a host of semantic ramifications. It was the fulcrum around which the dialogue on
Plato’s Republic revolves. And ‘ideal state’ became the only answer to realize the ideal of
justice. Even today the concept is too elusive to be comprehended and too evasive to be
implemented. Yet one can safely proceed on the assumption ‘that justice is a positive ethical
social value.’s Stone has described this ethical value content in the following words: “Men
can (and often do) judge things to be just or unjust without formulating any norms attendant
on the vague notions which base their judgments; but to explain such judgments, they will
always be found to resort to propositions which are tacitly, if not-expressly, normative.”
But in realpolitik it has become a slogan to be used and a myth to be perpetuated. Covenants
and Constitutions, therefore, invariably incorporate this ideal.

The Preamble of the Indian Constitution too declares Justice, social, political and economic
as the noble objective. But unfortunately the Constitutional practice for over halfa century
presents a sad story of deviation, distortion and disfunction. Equality of treatment is one of
the cardinal principles of a democracy. But in a society that has been practicing inequality
as a way of life a sudden shift in the power structure that equality would bring about is
something intolerable. But social justice demands this power shift.

Secondly in an unequal society, social justice demands unequal to be treated unequally. In
other words those who were at the lower rungs of the social ladder must be given the

Russell Bertrand, Roads to Freedom. 111 (London, 1919).

Ben S., Peters R.S. 133 op.cit..

Julius, Stone, Human Law and Human Justice 31 (Bombay, 1965).
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efits of ‘protective discrimination’ for the obvious reason that Iheyl cnnnut.u)m.pclc with
o ho have already been at the upper strata. But here too social tension is created
1h0§€ . the process nl': ‘power shift’ from the classes of citizens who were enjoying it to
oIl lasses \z;rho were deprived of it. This again is to be resolved if social justice is
.ome reality. The period of transformation inevitably brings in points ot conflict. And
o mes the Judiciary that trics to restore justice by umpiring. Hence people often
hcreg‘agl(: the Court in the k;opc of getting justice. There are many laws including directives
: t:e Constitution for ensuring social justice to the people especially to the un(‘icrps'n tleged.
.nt ven today social justice in its philosophic content has come 10 become distorted at the
Y:;:gematic pla'ne. But this is not something confined to Indian condition. As V.R. Krishna

q0“16 othel‘ C

[yer comments:

“The Statute book of India contains much legislations designed
to lift the Dalits, (o abolish their disahilities and to give Hrgn
special opportunities for advancement in education um'l-n;r
employment. Bonded labour is by law abolished. Untouchability,
by Constitution, is forbidden.”

The Civil Rights Act goes a long way to eliminate injustice inﬂicte(.i on the Dalits. Especiall;;
stem punishments are prescribed for commission of gffences aga|n§t Schfeduled gastes’an

Tribes. but these magic remedies sleep as paper tigers. T!w social e\"ils continue. The
economic wrongs go on. The law is dead, vis-a-vis thcsc'ufnlom.mates. 1 l1eii'e are plans and
sub- plans, schemes and projects worked out by the administration E‘lt the Central ﬂfldls‘ti.ite‘
levels. There are special reservations for employment and .educatlon and t.h.ese facilities
look like reverse discrimination. But what are the raw realities? Tolstoy’s biting words set
the tone for a social audit of the performance. The abol'ition of slav.ery has gone on for a
long time. Rome abolished slavery. America abolished it, and we did. but only the words

were abolished, not the thing."’

In the Indian political scenario. social justice became an adjl_mc.t to the pol'itical dif;course
when Western political philosophies of ‘liberalism’ and ‘socialism’ made inroads into the
minds of the educated elite. The elite among the depressed and backward classes came to
consider ‘social justice’ an indispensable agenda and as muc.h important as fref:lng the
country from the colonial shackles. This ideal was symbol _lzed, in Ambedkflr and his e‘ﬁjorts
to give social justice its due place in the basic law resulted in the incorporation of provisions

for reservation.

The term *affirmative action’ has been used since the earl_y 60$: -'wh.en Presidf.nt Kennedy
employed it in Executive Order No. 10925 to describe public policies mtendt?d ‘to overco:ne
the present effects of past racial discrimination.” Also known as ‘preferential treatment” or
‘reverse discrimination’, affirmative action is based on arrangements, where'b.y the lflw
sanctions special measures or differences in treatment that, vf'hen certain cpndntmns exist,
depart from the principle of formal equality. Usually, such special measures aim at protecting,

" VR, Krishna lyer, Social Justice and Undone last 71 (New Delhi. 1991).
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or promoting the welfare of the members of a group previously discriminated against,
provided that the group desires such measures.”

HistorICAL DEVELOPMENT

The Reservation policy in India was introduced during the decades of the British Rule byt
such a policy was designed more to redress communal inequalities in the representation in
public services rather than a social engineering device to redress the rooted soc i0-economic
inequalities of the disadvantaged section of the society because of past societal
discrimination.’> The British India Government has introduced special provisions and
concession for the educational advancement of backward classes people, which was later
converted into Caste Reservation for Jobs."” The entry of a Scheduled Caste into an
educational institution in the country was recorded in year 1856." It was in June, 1856 that
a Scheduled Caste boy applied for admission into a government school in Dharwal, Bombay
Presidency. The incident had created furore in the administration which ultimately attracted
the attention of the rulers. The Board of Directors were then forced to formulate on
educational policy where it was stated that as long as the schools are maintained by

government the classes of its subjects are to be given admission without and distinction of
caste, religion and race.

This policy was further strengthened with the enactment of the Caste Disability Act, 1872.7
This Act was a severe blow to the social and legal inequalities suffered by weaker sections,
The demand for entry into educational institutions and for equality of opportunity was first
started in the south. Two southern States including parts of Maharshtra have witnessed
movements of the weaker sections for equality due to the pioneering work, done by Brahma
Naidu, Narayana Guru, Jyothirao Phule among others under these conditions, the first
government circular reserving certain posts in favour of backward caste was made in June
19-21, 1895 by the Mysore Government.'®

In 1856. the Government of Bombay had to consider the case of a Mahar boy, who was
refused admission to the Government School at Dharwar. It was announced in a press
note, “Although the Governor-in-Council does not contemplate the introduction of low caste
pupils in schools, the expenses of which are shared with Government by local contributors
and patrons who object to such a measure, he reserved to himself, the full right of refusing
the support of government to any particularly aided school in which the benefits of education
are withheld from any class of persons on account of caste or race and further pointed that

(]}
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|| schools maintained at the sole cost of government shall be open to all classes of its
a

subjects without distinction™."

political representntion as a means to emancip_at'e the b_ackward. sections of Indian suc‘iety
from the age old bondage was not given recognition 'durmg the mneteentll ce?nlury. Thus the
Government of India Act, 1858 and the Indian Council Acts, 1861 ‘dl"ld 1892 did not recognize
the special claims of the depressed classes.'® The dawn of twentieth c.cntury als? dnd- n(')t
herald their recognition as a political entry. In the Government OFIHF‘lﬂ /i\ct, 1909 Celtﬂil:
privileges were provided to Muslims, but there were no representation for the depressec

classes. For the first time the census report of 1910 divided the Hindu into three categories:

(a) Hindus
(b) Animists and Tribals
(c) The depressed classes or untouchables.

As a result the census report of 1910, giving separate importance to untouchables acquired
anew political dimension.

On the basis of representations received from the d?pressed commun ities, in 1918, the
Maharaja of Mysore appointed in the same year the Mlll.er Committee t?qrecommend stepe:
for adequate representation for non-Bmhmins‘ in the services of the state. The ,Governtr::en
of Mysore, on the basis of the above committee report., extends special bequﬁts to tesm:c
classes, in education and recruitment in the state services. In Madras PI‘GSIdeﬂT.y out ©
every twelve posts five had to go to non-Brahmins two to Brahmins, two to Muslims, two
to Anglo-Indians or Indian Christians and one to depressed classes.

The Govémment of India Act, 1919 recognized for ti.le first tir.m': in Indian His_tory the
oxistence of depressed classes and recognized their claim for poht.ncal represent.atlon._The
Government of India Act, 1919 provided for communal rep.re:_sentatnois for Muslims, i‘nkhs,
Ango-Indians, Indian Christians, depressed classos. Aborigines etc.” Al'nonfg the | ntc:ln:
official members nominated by the Governor-General to the central Feg.lslat:v§ Assem li.
one was the representative of the depressed cla‘asse's. ln. the Provincial Le.glslature the
depressed classes were represented by four nominations in _the Centr.al Provmces:jtwo in
Bombay, two in Bihar and one each in Bengal and the United Provmcei. In Madras ten
members were nominated to represent nine specified depressed classes.”

Dr. Ambedkar started for the social emancipation and political mobilization of the pfeop!e of
the oppressed state. He was effective in highlightin.g the {ﬂi}lfma'n tr?atment to wlh Kl:_l;' tt:iey
were subjected by Hindu Philosophy. He divided Hindu cn'\nll?anon mtfy tcn%chab e Hindus
and untouchable Hindus and pleaded for their representation in the leglslatwe. councﬂs_on
social point of view. His arguments before the Southern-Borough Committee was: A

7 The Bombay Chronicle, 31 (March 1924).

13 DN, Sandandhiv, Reservation of Secial Justice 24(Current Law, Bombay, 1.986). =
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20 parmanand Singh 82 op.cit. ‘ . o
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community may claim representation only on the ground of separate interests which require
protection. In India such interest are of three kinds only either they arise out of religious
antipathies which are pretty strong in India, or out of the backward state of a community in
educational matters, or out of the socio-religions disabilities to which a community may be
a subject. Confining ourselves to the Hindu communities there are communities who, besides
being very backward. are suffering under a great social tyranny. The untouchable classes
must have their own men in the council’s hall to fight for the redress of their grievances.
The non-Brahmins as a class arc subjected to the social and intellectual domination of the
Brahmins Priesthood and may, therefore, rightly advocate separate representation.™

On the basis of this. he applied two principles such as the standing of a community and
principle of minority to determine their quota of representation. The Montague-Chelmsford
reforms thus recognizing the differences and divisions within the existing social system
preferred nominations for depressed classes to the legislative council >

In 1923, the government issued a resolution that no grants would be paid to any aided
educational institution which refused admission to the children of depressed classes. A
resolution of the Govt. of Bombay Finance Department. dated | 7 September 1923, expressly
prohibited recruitment to the lower services from the advanced class of Brahmins and
others till a certain proportion of the posts were held by members of the intermediate and
Backward Classes. In 1925, a bill was introduced in the Madras legislative council to put
under statute the principle of a resolution passed in the previous session of the council
throwing open all public roads, streets or path ways giving access to any public office, well,
tank or place of public resort. to all classes of people including the depressed.™

The grounds on which the reservation of posts were supported, first, that the Brahmins and
other castes which had a very strong majority in the personnel of the services, could and
did harass the populace simply because they were non-Brahmins. Second. that in the selection

for fresh vacancies the dominant castes make it impossible for the non-Brahmins to get the
posts.”

It was in 1928, that the Government of Bombay setup a Committee under the Chairmanship
of O.A.B. Starte to identify Backward classes and recommend special provisions for their
advancement. In its report submitted in 1930 this committee classified backward classes

into three categories, i.e., “Depressed classes, Aboriginals and Hill Tribes and other Backward
Classes™. ™

The constitutional advancement involved the extension of the principle of responsible self-
government in the provinces. B.R. Ambedkar submitted a classic memorandum to the
Simon Commission for the safeguards and protection of the Scheduled Caste. He did this
on behalf of the Bahsikrit Hitkarini Sabha. The memorandum complained that those in

12
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harge of nation’s affairs always foraot the dumb millions and added that under the Vet ol
charge ¢ SR G N _ . i onstitute : {lith of the
P . - snressed classes who constitute one itith ol the
1919 grave injustice Was done to the dbplbbbtd‘ddbb‘- : e —_
l:tion of British India. It demanded 22 out of 140 seats in Bombay legislative council,
QPLLLd . ) 7 W P " 5 >4y o »
P Eemenﬂ\’ opposed the principle of nomination and insisted upon the extension of .tht
€ - ) s ; s ties: > sAtC
' inciple of election to the depressed classes. [t said that they needed political education
pri

d ministership which was very important privilege, they must find a place in the cabinet.-
an Y

The Round Table Conference held in 1930, mnrked.“-the heginnii.lg of tJh;’ f“.“’m_b ;LI.:II-
untouchables in the arena of the devolution of the [)Oll‘l‘lCﬂl p}')Ws:li ‘ﬁ_om‘ll} ; l.iI(l‘.‘-v 1 ! “‘.«,..I]h.‘:‘k.
the Indian natives.”™ In this conference Ambedkar shifted .h!h [‘JU.\ll]UH—‘J‘l 5_111 Il'l_ .'lllt-_\..:'. ‘.‘h‘-l\-_c
electorates for the depressed classes during a ten-year [J'Cl"l()kl. because restricied franchi:
would weaken the position of the depressed classes politically.

in this Second Round Table Conference in 1931, which was indeed very h:s'u:nc‘. l!i:
- ic [ erence and sce ' there began a historic ang
' ee .inate in the conference and sccondly g a
conaress agreed to participa ‘ i _ bagm e e
lun':drawnrcomroversv between Mahatma Gandhi and Dr. B.R. Ambedkar L?\ J:\hu p nlml\hi
[ l?w depressed classes in India. Mahatma Gandhi wanted to change the society with ”L
k) "< o o ’ » - .r‘ .I-\‘L\‘ .
willing consent of the orthodox, whereas Ambedkar was not ready: for any F Lluil' | 1;
was f(:r[hri"ht in first demanding adequate share tor the most dt’h‘.lnlill‘il{.\,\..t-‘-kl‘lllrr-l\,‘.‘ \1\
I;touch'lblz followed by fight for the backwards and other weaker sectmnla O d :m»u.ﬁ_ ;
I et ' i [ e he untouchables trom the
jorities inc akine the social bondage of the u '
These priorities included breaking th pehables from {1
Brflhmil:lical order followed by political independence. Mahatma Gandhi refused to Fumld': l;
y > -ll
bo(th the separate electorates for the depressed classes as well as nnly dform {u ;?5: -
i id i ittee, “1 do not m
ion i reserved seats. He said in the committee.
R v il istiani hould tolerate that, but I cannot
ing ¢ to Islam or Christianity. 1 shou ; , :
untouchables being converted hristi s peane
is i [ . are these two divisions set up
[ ; hat is in store for Hinduism if there 2 :
- o itical ri £ untouchables do not know India and do
i ak of political right of untouchabies ‘
every village. Those who spe tibles do not o1 with all the
i ‘otv is today constructed. Therefore. 1 wa ! .
not know how Indian society 1S 3 : s
[ that if 1 was the only person to resistth g oS
emphasis that | cannot command y perso his t ers
it tiFl’l mv life. Thus, Gandhi placed all the blame on the Divide and rule policy of the

Government asserting that the fate of these classes could be bettered by means of drastic

legislation. |
ards in the nature of either separate

. ; or ial safegu
While Gandhi was not prepared for special sa g asses. Ambedkar wanfe 4 Future

electorate or even the reserved seats to the c}ep:'essedhle R sy
ituti i ich as equal citizenship, é a fo y
Constitution to give same means st ). it
i g ivil rights and abolition of disabilities @ g out
w and possession of equal civi : : abilities 2 i
o ability. " equal right, protection against discrimination, special

untouchability. free enjoyment of ‘ against & e
departmental care and also representation of the depressed classes in the cabine

27 Sapdanshiv 7 op-cit.
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After the Third Round Table Conference in 1932, the communal Award was announced
under which the Mohammedan, Sikh and depressed classes would elect candidate by voting
in separate communal electorates. The most important part of the Award, namely that
relating to the depressed classes ran as follow:

“Members of the depressed classes qualified to vote will vote in a general constituency. In
view of the fact that for a considerable period these classes would be unlikely, by the
means alone to secure adequate representation in the legislatures, a number of special
seats will be assigned to them. These seats will be filled by election from special constituencies
in which only members of the depressed classes, electorally qualified, will be entitled to
vote. any person voting in such a special constituency will, as stated above, be also entitled
to vote in a general constituency. It is intended that those constituencies should be formed
in selected areas where the depressed classes are most numerous, and that, except in
Madras, they should not cover the whole area of the province. ™!

Against this communal Award Mahatma Gandhi undertook, fast unto Death. Ambedkar
Compromised for the sake of Gandhiji’s life. As a result Poona Pact was born. To actas a
compromise between the depressed classes and the Hindu community. It declared that the
scheme of reservation of seats for the depressed classes out of general electorates in the
provincial as well as in central legislature through election by joint electorates. It also declared
about the representation to these classes in public services. The number of seats reserved
for the depressed classes was increased to equal their proportion of population, with
representatives being chosen in general, from both the community.

The Government of India Act, 1935 took, care of the development arising from Round
Table Conference as well as the Poona Pact. The new chapter in our Social and constitutional
history said good-bye to Manu and adopted the code of Modern Manu Ambedkar. The
excluded got included. The expression Scheduled Caste which was first coined by Simon
Commission was introduced in the Government of India Act, 1935. Under it the *Scheduled

Caste’ replaced ‘depressed classes’ and separate list of scheduled Caste were notified for
various provinces in 1936.

The First Schedule Part 1 Section 26 of Government of India Act, 1935 defined that the
“Scheduled Castes means such castes, races or tribes or parts of groups within castes,
races or tribes being castes, races, tribes, parts or groups which appear to His Majesty-in-
Council to correspond to the classes of persons formerly known as the “Depressed class™
as His Majesty-in-Council may specify”.*> Under the Government of India Act, 1935 the
proportion of seats was as follows: council of state, British India; Total membership-156

and Scheduled Castes-7: Central Assembly: Total membership-250 and Scheduled Castes-
19. :

K.S. Padhy and Jayashree Mahapatra 20 op.cit.
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I 1942 the Government of India decidedto fixa Ccl"::liril percentage of J\:l'l\ forthe \L_‘p‘rc_-_;i.ul
’ es in order to give them necessary stimulus to equip themselves with beter qualification
?|a55t3{5‘ to become eligible for post and services.™ Several steps like age coneessions,
o in examination fees etc. were taken. [n 1943, 8.5 percent of job-reservation was
rcdll(f“??;mti]; Depressed classed and it was proposed to consider the question of raising
prf}-\rld?’:enta“e .as Soonk;'ls sufficient number of qualified candidates were found available.
1}?:\\['):\"61'. ths percentage ol the Scheduled L".zlsles p(.apnl.minn ;wc\urdin;_‘z to 1931 ¢ ensus
was 12.75 percent. This reservation was applicable onl_} in case'ul l‘CCl'-lI-lll.n‘lL‘lll ,;_md IT,UE in
case of promotion. In 1946, however, the pxjrccntngc of reservation was raised from 8.5 to
12.5 percem con‘esponding to their population.™

= - - g S ey v December

The Constituent Assembly had its first and second, meetings on 9" and 13 tof December
« ) * 3 L) cacmryvatic s
1946, for making a resolution to provide constitutional reservations.

Dr. Ambedkar expressed the hope that given “time and circumstances. nothing in the world
will prevent the country from becoming one.™

After setting up of Advisory Committee, in the Congituent Assembly on J:'lﬂl.liil")' 29, l94|7 _-
Govind Ballay Pant laid emphasis that “We find ‘Ehat in our country we have to L:llea pa'rtlcu d.l
care of the depressed classes. the Scheduled Castes and the 'bzfcl\w:u‘d Ci'c\S&it?.b. \\16:3 mu:l
do all that we can do to bring them upto the general lcvl’cl and itisa real necesfsll}- a‘:;]n?m,}
in our interest as in theirs that the gap shoul.d be bm.iged-. The stu'qutl} of th)e ¢ ';;n is
measured by the weakest link of it and so until every link is fully revitalized, we will not

have a healthy body politic.™’

The Draft Constitution was prepared by the constitutional advisor in f)ctober,l?ﬂ‘; lf
prohib"lted discrimination on the grounds ofreligion,.race. caste or sex and Els‘SLI.I‘ﬂ’&,d‘ I‘xc‘us?
to shops and places of public resorts and reservation of posts in favor o.t a?}j class ‘0

citizens who, in the opinion of the state, were not adequately r.eprcsented- in the serv L;(,ss
under the state. The Draft Constitution as settled by the': Drafting Committee heade ! [\/
Ambedkar was submitted to the President of the Constltue.nF Ass?mbly on F?bnfa_r}_fr" 1:
1948. it was suggested that before the words “Class of citizens’ the word ‘backwarc

should be inserted.™

On December 30, 1941, however, after taking into consideratipn the seriOl}s implicationsf of
reservations of seats for the minorities. at the meeting: of Afiwsory committee, a resqlunon
was moved to abolish reservations of seats to all minorities. It was done w1.l1\1 a \Iu'e'w .to
check the growth communalism in the country. Ho_wever‘, the (?onsmucnt f\S:.'t mb1 y t;nlitsi
decision taken on May 25, 1949 retained reservation of seat in favour of the Schedulec

M [bid. )
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Casts and Scheduled Tribes. Jawaharlal Nehru described this crucial decision taken in th
Constituent Assembly as a “Historic turn in our destiny.™”

The importance of this policy K.T. Shah declared in the Constituent Assembly “Thj
discrimination is in favour of particular classes of our Society, which owing to our unfortunag
legacy of the past. suffer from disabilities or handicaps. Those. | think many require specig|
treatment, if they require it, they should be permitted special facilities for sometime so tht
real equality of citizens be established.™”

The entry of the Intermediate and backward caste group into politics and the struggle tg
dominate Congress party or assess a proper share in the structure of the party and the
sovernment were further established with achievement of Indian’s independence. In thi
way. the tools of the constitutional provisions regarding protective discrimination in favoy
of the backward classes goes back to the decade of freedom struggle, where, in fact, the
freedom movement itself was strengthened by the “commitment on the part of the nationa|
elites to the welfare of the casts and tribes™."

The ers of emancipation of these depressed castes from the legacy of the past began with
the ady ent of the British rule when major spokesmen like Ambedkar and Mahatma Gandhi
took keen interest in their affairs. But the real constitutional provisions on it came since
1950, with special justice as the fundamental constitutional end. The constitution makers
were fully aware of this fact and hence resolved, to constitute India into a Sovereign,
Socialist Secular,*> Democratic Republic and inter-alia secure justice. social, economic and
political as enshrined in the preamble. The Constitution is an instrument for social, economi
and political transformation. It has therefore, provided in Article 37.% under Directive
Principles that the state shall strive to promote the welfare of the people by securing and
protecting as effectively as it may a social order in which justice. economic and political
shall inform all the institutions of the nation life. The state shall also strive to minimize the
inequalities in economic and ensure to eliminate inequalities in status, facilities and
opportunities not only among individuals but also among groups of people residing in areas
or engaged in different occasions. It has further been provided in Article 39,* that the state
shall direct its policy towards securing that citizens men and women equally have the right
to an adequate means of livelihood, that the ownership and control of the material resources
of the community are so distributed as best to subserve the common goal, and that the
operation of the economic system does not result in the concentration of wealth and means
of production to the common detriment etc.

Article 16 alone controls the area of employment. offices and appointment under the state
and preferences within this area must be within the scope of Article 16(4). This includes

RK Hebsur, A Comparative study of four States in a Report submitted to the Backward Classes
Commission, 143 Vols. [T o VIL

I'he words, “Socialist™ and *Secular™ were added by the 42 Amendment Act, 1976.

Ihe Constitution of India 14 (Ministry of Law & Justice, New Delhi, 1986)
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judicial offices as well as administrative posts, but not elective offices. Article 16(4) covers
not only preferences in initial recruitment into government services but also preferences in
promotions within the services.* _

The legal provisions are embodied in part XV1 of the Constitution of India. which is entitled:
“Special provisions relating to certain classes.”™ From these provisions it is evident that in
1950 the Constitution makers visualized need to make special provision only for the following
classes:

Scheduled Casts and Scheduled Tribes; Anglo- Indian community: and socially and
educationally backward classes, for these special categories of persons. the Constitution
makers provided for different level and type of concessions. For the Scheduled Casts and
Scheduled Tribes, under Article 330 and 3324 seats in Lok Sabha and Vidhan Sabhas were
required to be reserved on the basis of their population. It was envisaged that these reservation
of seats would be available for a period of 10 years only. But with subsequent amendments
to the Constitution, this period has been extended from time and these provisions are still in
forces. For the Anglo-Indian community the facility of reservation of seats in the Lok
Sabha was also provided to the extent to two seats by nomination by the President of India.
in case he found that this community did not have enough representation. A similar provision
was also made for the representation of Anglo-Indians to the Vidhan Sabhas. However,
there is no provision in Part XVI for representation of seats in legislature for socially and
educationally backward classes.

The special provisions for other Categories’ under Part XVI relates to appointment to
services and posts in connection with the affairs of the union or of a state for the scheduled
Castes and Scheduled Tribes and the Anglo-Indian Communities. For the Anglo-Indian
Article 336* provides reservation in the railways, custom, postal and telegraph services of
the union government on the same basis as they were available to them immediately before
August 15, 1947. These reservations. however. were to be reduced every two years by
10% and it was also envisaged that there should be no reservation for them from year 1960
onward.

Article 335% of the Constitution of India provides for Scheduled Castes and Scheduled
Tribes, that consistent with the maintenance of efficiency of the administration the claims
of the members of the Scheduled Castes and Scheduled Tribes shall be taken into
consideration in the making of appointment to services and posts in connection with the
affairs of the union of the states. There was no cut off period of two years or ten years in
the matter of recruitment of Scheduled Castes and Scheduled Tribes to the services and
posts in the Constitution.

= Ibid.

e fbid

37 Ibid

Supra note 32 at 39

9 The Constitution of India 16 (Ministry of Law and Justice, New Delhi, 1986).
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A r'terllndcpemienc.c, out of the posts filled directly on an all India basis by open competitive

cx‘ummation_ 124% were reserved for SC. and 5% for ST. These percentages were

raised 1o 15% to SC and 7 %% ST in 1970 of the post filled on an all India basis c;therlhan

tl)%.)f?(?);;cn competition, 16 7/ % are reserved for SC and 5% for ST (raised to 7 2% in
0).

As regards the socially and educationally backward classes. now popularly called “OBCs”
the only special provision for them is under Article 340° of Part XV of the Constitution. lr;
consonance with the provision of Directive Principles of State Policy, under Article 340 of
the Constitution, provision has been made for the appointment of Commission to investigate
lhe conditions of Backward classes which states that the president may by order appoint a
Commission consisting of such persons as he thinks fit to investigate the conditions of
socially and educationally Backward classes within the territory of India and the difticulties
under which they labour and to make recommendations as to the steps that should be taken
by the union or any state to remove such difficulties and to improve their condition and as
to the grants should be made, and the order appointing such Commission shall define the
procedure to be foliowed by the Commission. The provision under Article 340 is supplemented
by Article 15(4) which state that nothing in this Article (Article |5 relates to prohibition of
discrimination on ground of religion, race, caste, sex and place of birth) or Article 29(2)
(Article 29 relates to protection and interest of minorities) shall prevent the state from any
special provision for the advancement of any socially and educationally Backward classes
of citizens or for the SC’s and ST’s.

In pursuance of the mandate contained in the Preamble, of the Constitution and the Directive
Principles of State Policy, the Government of India appointed the First Backward Classes
Commission under article 340 on January 29, 1953 under the chairmanship of Kaka Saheb
Kelkar. The Commission submitted its report on March 30, 1955. On the basis of criteria
evolved by it the Commission listed 2. 399 castes as socially and educationally backward.
It recommended various welfare measures for OBC’s including reservation in government
services and educational institution. The Central Government did not accept the
recommendations of the Commission on the ground that it had not applied any objective
test for identifving backward classes. |

When the Central Government changed in 1977, the backward classes problems received

the attention of the Janata Party government and the second Backward Classes Commission

was appointed in December 1978 under the chairmanship of B.P. Mandal. The Commission

presented its report to the President on December 31,1980. The Commission recommended

tbhe.various welfare measures for the castes listed as socially and educationally backward
y it.

Subseguently changes in the Government at the Center and National Front Government
came into power at the Centre in December 1989. One of the promises in the manifesto of
National Front was the implementation of Mandal Commission Recommendations.” Hence

50 National Front 36 Manifesto, 1989,
st Gopal Singh, 23 op cit.
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the Government declared its decision on the implementation of some recommendations of
Mandal Commission Report regarding reservations in employment on 7" August 1990.

After declaration of the decision of the Government there was a spate of reactions by
ple representing different walks of life. The decision of the Government to implement
come of its recommendations in a participated manner agitated the minds of the Indian
public, particularly in the Hindu heartland. There was unprecedented loss of young lives
and valuable property, which caused extreme distress, but the Government showed non-
paradoxable insensitivity towards the feeling of young people.

PCO

However the new Government of Congress (1) at the Centre had given a new twist to
whole of the issue by providing ten percent reservation to the poor among forward Castes
and also by introducing an economical criteria to the OBC’s. This policy of the Government
_was stated in the affidavit submitted to the Supreme Court. The Court referred the Case
to nine-judge bench and ina majority Judgment the Supreme Court upheld Job reservations
for backward Classes in the central Government and declared valid the V.P.Singh
Government order on 27 percent job quotas but struck down the economic Criteria inducted

by the Narasimha Rao Government.

IIT EVALUATION OF RECOMMENDATIONS OF VARIOUS COMMISSIONS

[dentification of castes/communities as the OBCs and their listing had a long history. After
1806, listings in the colonial period were undertaken on an extensive scale on the basis of
administrative reports and assessments. This process gathered momentum through the
census from 1891 to 193 1. In the post-Independence period, the Kalelkar Commission was
first asked to indicate criteria for \dentification as also to recommend communities to be

listed as the OBCs.

The government of India then advised the state governments to prepare their own OBC
lists. Various state governments set up Committees/ Commissions to identify the OBCs in
their respective states. However, not all the states formulated their OBC lists and despite
legitimizing mechanisms of the Committees/ Commissions, the exercise of listing and the
extent of reservation for different groups of communities remained a constant juridical
issue before the higher judiciary in India. The Government of India then appointed a second
Backward Classes Commission (Mandal Comm ission) for providing identification criteria
and names of the communities to be listed as the OBCs. The report submitted in 1980,
remained under processing for over a decade until the V.P. Singh Government issued its
order of 13 August, 1990, which was challenged before the Supreme Court by Indra Sawhney
and others. A nine member Constitutional Bench arbitrated 14 major questions arising there
from and gave its historic judgment on | 6 November 1992. Among other things, this judgment
also directed Constitution of a permanent mechanism for identification of the OBCs at the
national level as well as in the State/Union Territories, although it left actual scheduling in
the hands of central and state governments. These permanent mechanisms have been
active since 1992 and identification of the OBCs has been handled through these routes

since then.
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The term OBCs did not figure in the Indian Constitution though the debate of the Constityg
Assembly had indicated that this was a group which needed special treatment and it wag,
stratum higher than the Scheduled Caste in social hierarchy. It was also indicated thy
these OBCs were to be locally designated meaning that there was realization of difTiculgg
in prescribing universally acceptable tests of backwardness given the diverse local SOciaL
economic and cultural conditions in different parts of the country.

Before the Constitution came into operation, several states had not only declared OBC jg
and offered several benefits. they had also expanded such lists to include many moy
communities. The Government of India too was persuaded to extend its scheme of pe
matric scholarships to the OBCs and while doing so, it compiled its own list.”

Different approaches in fixing up the criteria for identification of OBCs by differg
Commissions reflect the absence of uniform basis of backwardness. The two Centy
Commissions had different outlooks while State Government Comm issions had other outlogy
having different considerations. Wide differences between these Commissions on varigy
issues. in some cases even irrational. have not only expressed “absence of uniform polig
but also became a source of constant bitterness. Some people though better oft enjy
privileges of backwardness in various states and the Central Government services. Olheré
who really deserve privileges, suffer because they belong to castes outside the jurisdictio
of backward class. The situation calls for an analysis of ditferent Commissions constitufg
by various State Governments, including the existing situation and approaches towardsth
reservation policy for OBCs.

Kaka Kalelkar Commission (First BCs Commission)™

The central government appointed the first BCs Commission under the chairmanships
Kaka Kalelkar on 29 January 1953. It submitted its report on 31 March 1955. On the bas
of criteria evolved by it. the Commission listed 2339 castes as socially and educational
backward. The Commission made the following recommendations.

I. In all science. engineering, medicine, agriculture, veterinary and other technic
institutions. a reservation of 70 per cent of seats should be made for qualifie
students of BCs till such time as accommodation is provided for all the studen
eligible for admission. The remaining 30 per cent and also all seats unavailed ofb
BCs should go to rest of the students. N

2. In making selection to the reserved quota of seats, qualified candidates fro
extremely BCs should be taken into consideration first, and in making distributiof

A selection Committee consisting of some of the representat ive of all communities
(not necessarily of the backward alone) should be set up to assist the educational
authorities in the selection of deserving candidates.

(S )

4. Prestige, power and influence. scales of pay. security of employment and scope to
distribute patronage all these have made government service attractive. So long as
it continues to be so. claims of OBCs for adequate representation in the service
should be recognized by providing reservation of definite quota of vacancies in
each class.

5. The interest of the state. the cfficiency and the running of the administrative
machinery and the increasing role of welfare state which the administrative services
have to play in relation to masses of the country-all these demands that reservation
should, where education is sufficiently high among the communities. be in proportion
to the population of the communities of the OBCs. Taking all these factors into
consideration the conclusion reached by a majority of the members of the
Commission is that in all government and local body services. the minimum basis of
representation of OBCs should be as follows:

Class 1-25 per cent of vacancies
Class 11-33 per cent of Vacancies
Class |11-40 per cent of Vacancies
Class 1V-40 per cent of Vacancies

This percentage would be over and above that which has already been conceded by
the government in the case of scheduled castes and scheduled tribes.

6. Atthe end of ten years, the adequacy of representation of OBCs should be reviewed
in the light of the statistics then available as a result of the 1961 or earlier censuses,
which may contain all communities listed by the Commission in the OBCs group.

7. For the purpose of distribution of the reserved quota of posts among all the
communities comprising the OBCs no hard and fast rule need be followed. The
circumstances and the social conditions prevailing in the country necessitate greater
consideration for the most backward and unrepresented communities in the group.
Some system of rotation worked out in the conditions prevailing in the respective
state is called for. Communities should be conveniently grouped according to the
degree of advancement in each state and representation in the reserved quota be
granted beginning with the most unrepresented groups. This method need not be
adhered to for all times. After a period of 15 years the position should be reviewed.

the principle of favouring the lower of the two claimants among, the candida The Central Government refused to accept this report on the ground that no objective

from the various communities should be followed.

criteria were applied in the identification of the BCs. Five out of the 11 members of the
Commissions had given notes of dissent. It is also urged at the same time that the best

~_ candidates should as a rule, be recruited by means of a competitive examination without
2§ K. Singh and A.K. Singh OBC Women Status and Lducational Empowerment 80-82 (New Royal Bod any regard to caste consideration. In his forwarding letter, Kaka Kalelkar, the chairman

Lucknow, 2004).
3 Report of Kaka Kalelkar Conumission on Backward Classes (1933).
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stoutly opposed caste being made the basis of reservation in public service. He emphatically
wrote. “1 am definitely against reservation in government services for any community for
the simple reason that the services are not meant for the servants but they are meant for
the society as a whole. Kaka Kalelkar recognized the central role of public administratiop
in the society and favoured recruitment of only the men available in the land. He ridiculeq
the practice of reservation by categorically declaring: ‘Reservation of posts for certaip
backward communities would be as strange as reservation of patients for particular doctors,
The patients are not meant to supply adequate or proportionate clientele to all the doctors,
whatever their qualifications’. He recommended the principle of ‘no reservation’ but generoué
preference. His firm view was that backwardness in society could be tackled on a basis
other than caste. The Kalelkar Commission has classified .a very large section of the
population as backward, and if special assistance had to be given to such large numbers,
the government argued, the really needy will be swapped by the multitude. The g()vernmeni
preferred economic criterion for the definition of BC.

Mandal Commission (Second BCs Commission)™

The Second BCs Commission was appointed under the chairmanship of B.P. Mandal on 1*
January 1979. The Commission submitted its report on 3 st December 1980. In its findings
it found that the SC and ST constituted 22.5% of the population and the OBCs 52%. Thus
in accordance with the principles of justice 52% of the posts under central government
should be reserved for them. But since the Supreme Court has firmly laid down that
reservation should be restricted to 50%, the Commission recommended that total reservations
should be 49.5% i.e. 27% for the OBCs and 272.5% for Scheduled castes and Scheduled
Tribes. The Commission also recommended that reservations should extend even to the

private sector which is aided by the central government.

The V.P. Singh government accepted the recommendations with a minor modificationon? |

August 1990 after a span of nearly ten years since the Commission had submitted its
report. The government decided that candidates belonging to socially and cducationally
backward castes recruited on the basis of merit in an open competition on the same “standards
prescribed for the general candidates shall not be adjusted against the reservation of 27 per
cent. This was quite contrary to the recommendations of the Commission which stated
that it shall be adjusted against the reservation of 27 per cent.

The acceptance of this report led to agitations on a national scale. Unprecedented violence
and destruction was a consequence of the governmental decision. V.P. Singh government
which was a coalition put : even its partners in a fix. Unlike the Kalelkar Commission report
which was discussed in the Parliament, the details and procedure adopted by the Mandal
Commission were not even discussed in the cabinet. :

Mandal Commission has adopted some criteria of education to identify backwardness over
and above the caste criterion. It recommended two separate criteria for identifying the
backward section of the Hindu community and of other communities where caste system

is non-existent. In respect of employees belonging to the Hindu Community. the following
criteria were adopted: (i) an employee was deemed to be socially backward if he does not
pelong to any of the three-twice born Varnas i.e.. he is neither a Brahmin or Kshatriya nor
a Vaishya and (ii) he was deemed to be educationally backward “if neither his father nor
gmnd Father had studied beyond the primary level” As regards the non-Hindu communities
(i) an employee was deemed to be socially backward: if either (i) he is a convert from
those Hindu communities. or (ii) in case he is not such a convert, his parental income is
below the poverty line. i.e., Rs. 71 per head per month, (iii) he was deemed to be educationally
packward “if neither his father nor his grand rather had studied beyond the primary level”.
Moreover it is stated that the Commission had traveled all over the state, perused the
various reservations, schemes prevalent in the state, conducted interactions, with various
groups and over and above to all those conducted an extensive socio-educational field
survey before arriving at its decisions.

Ranganath Mishra Commission Recommendations™

Justice Ranganath Mishra recommend that in the matter criteria for identifying backward
classes there should be absolutely no discrimination whatsoever between the majority
community and the minorities; and, therefore. the criteria now applied for this purpose to
the majority community - whatever that criteria may be - must be unreservedly applied also
to all the minorities. As a natural corollary to the aforesaid recommendation he recommend
that all those classes, sections and groups among the minorities should be treated as backward
whose counterparts in the majority comm unity are regarded as backward under the present
scheme of things. To be more specific, he recommended that all those social and vocational
groups among the minorities who but for their religious identity would have been covered
by the present net of Scheduled Castes should be unquestionably treated as socially backward,
irrespective of whether the religion of those other communities recognizes the caste system
or not. He also recommended that those groups among the minorities whose counterparts
in the majority community are at present covered by the net of Scheduled Tribes should
also be included in that net: and also, more specifically, members of the minority communities
living in any Tribal Area from pre-independence days should be so included irrespective of
their ethnic characteristics.

As the meaning and scope of Article 30 of the Constitution has become quite uncertain,
complicated and diluted due to their varied and sometimes conflicting judicial interpretations,
he recommended that a comprehensive law should be enacted without delay to detail all
aspects of minorities, educational rights under that provision with a view to reinforcing its
original dictates in letter and spirit. The statute of the National Minority Educational Institute
Commission should be amended to make it wide-based in its composition, powers, functions
and responsibilities and to enable it to work as the watchdog fora meticulous enforcement
of all aspects of minorities, educational rights under the Constitution. As by the force of
judicial decisions the minority intake in minority educational institutions has, in the interest
of national integration, been restricted to about 50%, thus virtually earmarking the remaining

% Report of Mandal Commission on Backward C. lasses (1980).
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50% or so for the majority community he strongly recommend that. by the same analogy
and for the same purpose. at least 15% seats in all non-minority educational institutions
should be earmarked by law for the minorities as follows:- (a) The break up within the
recommended 15% earmarked seats in institutions shall be 10% for the Muslims
(commensurate with their 73% share of the former in the total minority population at the
national level) and the remaining 5% for the other minorities, (b) Minor adjustments inter se
can be made in the 15% earmarked seats. In the case of non-availability of Muslim candidates
to fill 10% earmarked seats. the remaining vacancies may be given to the other minorities
if their members are available over and above their share of 5%: but in no case shall any
seat within the recommended 15% go to the majority community, (¢) As is the case with
the Scheduled Castes and Scheduled Tribes at present those minority community candidates
who can compete with others and secure admission on their own merit shall not be included
in these 15% carmarked seats. As regards the backward sections among all the minorities,
he recommend that the concessions now available in terms of lower eligibility criteria for
admission and lower rate of fee, now available to the Scheduled Castes and Scheduled
Tribes should be extended also to such sections among the minorities. In respect of the
Muslims who are the largest minority at the national level with a country-wide presence
and yet educationally the most backward of the religious communities.

Sachar Committee Report and Recommendations

Notwithstanding the fact that even after many years when Sachar Committee Report was
handed over to the Prime Minister and despite the government distributing few thousand
scholarships to Muslim students. the government is yet to come out with any concrete
proposal for the overall revival of the beleaguered community. The Sachar Committee
recommendations were aimed at effecting systemic changes in institutional functioning and
improvement in governance. which are essential to enhance the inclusiveness of the
marginalized communities. But the poor performance of the Ministry for Minority Affairs is
shocking; it has failed to deliver any noteworthy service.

The Central Government and some states have been “implementing the recommendations
of the committee” in a piecemeal manner. In fact, every policy measure that can potentially
affect Muslims is being attributed to the Sachar Committee. irrespective of whether or not
it had a place in the report. Typically. community specific recommendations, which were
quite minor in the overall framework of the report, are being focused upon and actually
enhanced. As a result, the main recommendations, which were not community specific, are
getting sidelined and even being re-cast as Muslim-specific. For example. the Sachar
Committee Report had proposed an Equal Opportunity Commission (EOC) on the lines of
the UK’s Race Relations Act to provide a remedy against discrimination. It was made
abundantly clear that the EOC should cover all under-privileged groups that could potentially
face discrimination, including Dalit, women, and Other Backward Classes (OBCs). The
Group of Ministers (GoM), however. recently decided that the EOC should exist only for

minorities. which is being touted as an implementation of the Sachar Committee Report’s
recommendation. It is another matter that EOC, as currently envisaged as an “advisory”
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pody, may turn outto be a toothless entity. The UPA has not only picked up recommendations
in isolation, but has also highlighted the community-specific programs and its implementation
in its election manifesto and other communications. Obviously, the government does not
recognize its role in the overall state intervention strategy that the Sachar Committee Report
envisages. For example, while promotion of the Urdu language is welcome, the report
gives equal importance to the employability of persons who study in schools and colleges.
The issue of employability is also critical vis-a-vis any policies with respect to Madarsas,
apart from the fact that less than four percent of children in the school-going age group
attend them. It would be unfortunate if the perspective on Muslim education gets dominated
by Urdu and Madarsas.*

Apparently, the mainstreaming measures recommended by the Sachar Committee had much
less political utility than promises of com munity-specific benefits and programs. If one goes
by past experience, these large numbers of minority-specific programs that are not only
under-funded but largely uncoordinated, are unlikely to have a significant impact on minorities.
More importantly, a more progressive policy of mainstreaming efforts that might sharply
bring out discrimination and under-development of the minorities gets bypassed. Furthermore,
as a negative externality, association of minorities with vote bank politics gets perpetuated.
The benefits that can accrue to minorities, if they are able to effectively participate in
mainstream programs, are €normous, not only due to the potential reach of these programs,
but also due to si gnificantly larger resource outlays.

It is important to recognize that mainstreaming would require a significant change in the
nature of politics. Most issues critical for Muslims, such as education, security, political
participation, and employment are decided much more by state governments than by the
national government. The central government can, at best, “advise” state governments to
do certain things (e.g., enhance participation of minorities in Panchayats) or increase the
financial outlays of centrally- sponsored schemes, but not much can happen without the
support of the state level machinery.”” Apart from the purposes of better monitoring, detailed
information on the socio-religious- economic — caste, religion, income, gender — profile of
beneficiaries and regional patterns of service provision needs to be collected and made
publicly available. Collection of such information on a regular basis is bound to put soine
pressure on the implementation agencies to be fairer and thereby reduce discrimination. In
order to make it work, collection and reporting of this information by the implementation
authority will have to be made mandatory by the government.'Modifications will be required
in large data collection exercises including those undertaken by the state agencies. Without
such a data collection exercise, neither the data bank nor the monitoring authority would
serve any meaningful purpose. And the civil society that could play an important watc_:hdog
role, given the right'to information, would also be ineffective. While these insights help
broaden the scope of the gender-injustice debate, several other findings of the Sachar
Committee Report can help break myths about Muslims that relate to falling fertility rates

% Rakesh Basant, “India in Transition: Perspective of Muslims in India-Sachar Committec Report and its

Aftermath™ (h‘ltpg:llgasi.sas,upgngjedg[iiubaganl) (2007). .
%7 Shiksha Singh, “Reasonable classification under Article 147 (www.legalservicesindia.com).
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and the increased use of contraceptives. Unfortunately, while civil society has made little
use of this wealth of data, the government has gotten caught in narrow community-specifie
initiatives. Making the Ministry of Minority Affairs the nodal agency for implementing the
Sachar Committee recommendations was a grave error. and has probably gotten in the
way of mainstreaming this process. Most of the recommendations of the Sachar Committee
favor general programs with better inclusion of all under-privileged groups including Muslimg
rather than Muslim-specific programs. It is critical that the policy action is not seen only
through the “minority lens.” The policy-making and implementation task should lie witha
general ministry — such as the Ministry of Home or Finance —to obviate this bias. Anything
that can be done to enhance the use of the committee’s findings in the public discourse
would be very useful.

1V Jupiciar DECISIONS

One of the important objectives stated in the preamble of the Constitution is “social justice’,
The court is expected to interpret law in such a way that this avowed objective could be
made a reality.

Dr Ambedkar stated that “the report of the Minorities Commiltee provided that all
minorities should have two benefits or privileges, namely representation in the
legislatures and representation in the services.” ™

“India’s first President Rajendra Prasad assured the Nation that the assembly and the
Government’s aim was to “end poverty and squalor to abolish distinction and
exploitation and (o ensure decent conditions of living”.*

Reservation is mainly in the area of admissions in educational institutions, employment in
government services and seats in the legislature. Regarding reservation of seats in the
legislatures including Union Parliament, there is practically no dispute. Moreover this
reservation is only for scheduled castes and scheduled Tribes and originally this reservation
were only for 15 years but it has been extended through amendments to the Constitution.
Other backward classes (OBC) do not enjoy any reservation of seats in the legislature. But
in the sphere of education and government services OBCs do enjoy reservation. In some
states like Kerala. OBCs have become a dominant force in the bureaucracy. Thus, the
transience of backwardness has given rise to clash of interests both at the political and
legal levels.

In this article most of the cases relating to reservation that came before the Supreme Court
of India have been discussed and analyzed critically to get a clear picture of the nature of
judicial activism vis-a-vis social justice.

58 Articlesonlaw. files.wordpress.com/20 10/ 12/ reservation-in-india.odt.
3% Ibid.
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[n State of Madras v. Champakam Dorairajan.™ the court was unwilling to uphold the
(e . N 5 - E
validity of the Communal Government order of Madras Government, for the impugned

order went against the principle of “equality before law™ enshrined in the Constitution.

[n M.R. Balaji and others v. State of Mysore" the Couﬁrt was trying to keep jus,.t a
palance between the conflicting interests o_f those who W()I:ll‘d like to have as muu"h rcservu} ion
as possible and those who might lose their chance even if they‘m-c the ?ieservmg_ ones. I 1‘1_&'
issue in this case was about the admission to the Medical course. Acc_ordmg to the pel'ltl?nCL.b.
the impugned order, they were entitled to the admission in

o

but for the reservations made by ; :
* The impugned Order was issued on

the respective colleges for which they had applied.”
31-07-1962 and it reserved seats for candidates belonging to the backward classes whose

average students population was the same or just below State average. This 68 percent of

s available for admissions to the Engineering and Medical Colleges and to the other

eat
) ackward classes, Scheduled

technical institutions were reserved for backward classes. n?ore b hed
Castes and Scheduled Tribes. The classification of the socml_ly bz'lckwm'd clz'xsses of citizens
maae by the State, proceeded on the consideration only of their cnslcs-wnh.oul regard to
other factors, which were undoubtedly relevant. It was ai'gtled t.hat this might lcfigi‘ to a
virtual reservation for nearly 90 per cent of the population. which m‘lghl come under (flt'ff:rem
categories of backwardness. This was being at the expense of t‘hose classes of people
whose members might perform well but could not get an opportunity.

After analyzing facts and probing the legal nuances. the Court came to the conclusion that
caste alone could not be the criterion for backwardness. The Court also observed that

reservation should not go beyond 50 per cent. The Court said:

“When it is said about an executive action that it is a fraud on the
Constitution it does not necessarily mean that the action rs actuat'ed
by malafides. An executive action which is patently and plmnly ?uts.rde
the limits of Constitutional authority conferred on ‘the Statcf in t{mt
behalf is struck down as being ultra vircs the State's authority. If on
the other hand, the executive action does not putef?riy. or overtly
transgress the authority conferred on it by rhe‘(‘m?.s'mut:on, but rhe‘
transgression is covert and latent, the said action Is struck down c;.s
being fraud on the relevant constitutional power... We have alrefn ly
noticed that the impugned order in the present case has carega_r:t':ed
the Backward classes on the sole basis of caste which, in our opion,
is not permitted by Article 15 (4) and we have also Iw!d‘ that _!he
reservation of 68 per cenl made by the impugned o.r'c?’er is plarfﬂ’y
inconsistent with the concept of special provision au!hlorrze‘d by Article
15 (4). Therefore it follows that the impugned order'.rs a jj'aud c?(n the
Constitutional power conferred on the State by Article 15 (4).”"

(]

AIR 1951 SC 226.
ol AIR 1963 SC 64Y.
Ibid.
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On the whole it is submitted that the apex court succeeded in giving a well-balanced judgm
Caste could not be the sole criterion for identifving social backwardness. But castes p(:v .
occupation, place of habitation are some of the relevant factors for determini;}g goef‘_ty,
backwardness. It is unconstitutional to classify backward classes into backward ar;d(}lljll
most backward. Above all the court observed that the upper limit for reservation could o Ie

. be 50per cent. It is open to question whether by fixing the upper limit, Court was .
interfering in matters of policy, encroaching thereby the domain of legislature. Mure(;:m
fixing a limit on such a question would become inappropriate when the socio—econorn(‘er
changes become more manifestly rapid. The Court changed its observations in accordanc’c
with the provisions in the first amendment to the Constitution namely, Article 15(4) is helz
to valid and not contradictory to Article 15(1).A reasonable extent of discrimination was to
be permitted by law. But the honorable Court did not go into the essential social data
regarding the proportional strength of the communities in the whole of the population, the
educational progress made by each community and the standard of life enjoyed by tI;em
The Court simply went on to pronounce the judgment based on the recent amendment t(;
the Constitution and the philosophy behind the amendment. Perhaps the honorable Court
took the stand that was politically correct at that time.

,l,“ T. Devadasan v. Union of India,” the Supreme Court by majority (4:1) struck down
the carry.forward rule. The majority held that Article 14 envi's—aged equality among equals
and not absolute equality. Article 16(4) provides for reservation for the backward classes
who are not adequately represented in the services. But if the reservation was so excessive
that it practically denied a reasonable opportuni-ty to members of other communities, the
latter have a valid complaint. Relying on M R Balaji v. State of Mysore.* the judgr;aent
stated that while reserving seats for backward classes, the government should bear in mind
thé'rep_er'cussions from year to year. What precise method should be adopted was a matter
for the government to consider. But it must strike a reasonable bal-ance between the
claims of the backward classes and claims of other employees.

_The court held that Artic-le' 16 (4) was a proviso or an excep-tion to Article 16 (1). Therefore
aproyiso cannot be interpreted to nullify or destroy the main provision. To hold that unlimiteci
‘fé;éﬂ'zitipn{c@ﬂld be made under Clause (4) would in effect efface the guarantee of equality
'trv1‘~',(~'3}aj1_'f§e (1) or-at best make it illusory. No provision can be so construed as to destroy
another provision in the Act, the majority judgment said. Reservation in excess of 50 percent
would be unconstitutional. )

Howe_ver_. .I ustice Subba Rao wrote a dissenting judgment in which he held that Article 16
(4) was independent: o_f Article 16 (1). It grants unlimited power to the government in
'rés_ervat‘-ipn. The only two conditions are that there must be backward citizens, and they are
not adequately represen.ted in the services. Just be-cause too many posts g(’) to rese);ved
candidates is no reason to assail the carry forward rule, unless “unreasonabl

disproportion-ate” number goes to them. i
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Levitable that there would be some deterioration in the standard of service, but the

It is Ir S
t be held to be bad on that account, the dissenting judge said.

provision canno
n R Chitralekha v. State of Mysore,” the Supreme Court dismissed the appeal. The
dgment asserted that caste was only a relevant circumstance and it could not be a dominant
test in ascertaining the backwardness of a class of citizens. Backwardness could be
ascertained without reference to caste. 1f the government does not take. caste into
consideration, its order will not be bad in law on that account if other criteria have been

taken into account.

Articles 46, 341 342 and 15 (4) together make special pro-visions for the advancement of
backward classes. Article 15 (4) speaks of classes, not castes. If the constitution-makers
wanted to take castes also as unis of social and educational backwardness, they would
have said so as they have said in the case of SC/ST. :

[n Abdul Latiff v. State of Bihar,” the High Court accepted the petitioner’s argument and
allowed the writ petition. It ruled that Article 15 (4) was not an independent or substantive
enactment but was an exception or qualification of the main guarantee under Article 15 (1).
The exception could not destroy the general rule.

The High Court followed Balaji case where the Su-preme Court struck down excessive
reservation in favour of SC/ST candidates in technical institutions. :

In Triloki Nath Tiku v. State of J & K,% the court noted that the government had not
placed on record any order specifying the backward classes or the criteria for backwardness
for fixing a proportion between backward classes and others in the matter of promotion.
There were no census figures to analyze the social situation of the different communi-ties.

The government statement was a bald assertion unsupported by any acceptable data. .

Therefore, the Supreme Court directed the High Court either directly or through a district
court to gather the necessary data to identify the backward classes. The report shall be
submitted to the Supreme Court in two months. :

The Supreme Court rejected the argument of the government that under Article 16 (4),
‘backward classes’ are those not adequately represented in public services. If that stand
was accepted, however advanced a class may be educationally and socially, if it was not
represented adequately in the services, it was a backward class. This theory would exclude
the really backward classes from the benefit of reservation. Therefore, the court asserted
two condi-tions for valid reservation=(l) the class of citizens must be social-ly and
educationally backward and (2) it is not adequately repre-sented in the services.

The report was submitted according to the order and the constitution bench considered it.
It was found that the scheme of distribution of posts was community wise. It was contrary
to Article 16(1) and (2) and not saved by Article 16(4). The promo-tions were held void.
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[he judgment added: " This will not prevent the state from devising a scheme consistent
with the constitutional guarantees for reservation ol appointments, posts or promotions in
favour of any backward class of citizens which in the opinion of the state is not adequately
represented in the services under the state.

In Desu Rayudu v. Andhra Pradesh PSC,™ the High Court dismissed the petition. The
term ‘back-ward classes” in Article 16(4) could not be decided exclusively on the basis of
“caste. The High Court followed the Supreme Court judgment in GMS Railway vs.
Rangachain®™ and T. Devadasan vs. Union of India”® Two conditions are necessary to
invoke Article 16 (4). Firstly, there must be a backward class of citizens and secondly that
class. in the opinion of the state. was not adequately represented in the services of the
state. Excessive reservation would also be bad in law, as it would be derogatory to the main
clause in Article 16. On the same analogy. under Article 16 (4) caste could be one of the
several factors for determining the backwardness. but it could not be the sole or predominant
basis. The earlier list was exclu-sively based on caste and hence was bad both under
Article 15 (4) and Article 16 (4). The state government was perfectly justified in
canceling it.

The court also stated that the Governor could make rules regulating recruitment and conditions
of service until the legislature made such provisions, It was also held that under Arti-cles
340. 15 and 16. the President could not issue instructions to states which would have a
binding force. The memorandum of the Backward Classes’ Commission was not binding
on the states. It could not have greater validity than the Supreme Court rulings which had
stated that backward class lists based on caste were bad.

In C.A. Rajendran v. Union of India,”" the petition was dismissed holding that the
government can make reasonable classification of employees for purposes of appointment
and promotion. Articles 14, 15 and 16 form part of the same constitutional code of guarantees
and supplement cach other. Article 16 gives effect to the doctrine of equality. It follows that
there can be a reasonable classification of employees for appointment and promotion. The
equality of opportunity in Arti-cle 16(1) means equality as between members of the same
class of employees, and not equality between members of separate, inde-pendent classes.

It is well-settled that Clause (4) of Article 16 is an exception clause and is notan independent
provision and it has to be strictly construed. Article 16 (4) should be interpreted in the
context of Article 335. In other words, in making a provision for reservation the government
has to consider not only the claims of the mem-bers of the backward classes but also the
maintenance of efficien-cy of administration which is a matter of paramount importance.

The court agreed with the government that in class I and II posts a higher degree of
efficiency and responsibility was required and therefore reservation was considered harmful
to those classes.

o AIR 1967, A.P. 3533,
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P Rajendran V. Stare of Madras, this case. the list of backward classes has been

fied by caste. But (hat does not necessarily mean that caste was the sole consideration
d 1o to these castes are also nota class of backward citizens. The
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the history of the backward class list starting from 1906. The

main test was back - i
¢ found to be backward. they were put in the list.

ole caste wer s o
e pted that though the list showed ceriamn

amended and updat-ed. Theretore. it must be acce g
castes. the members of those castes were really classes of backward citizens.
In State of A.P.v. P Sugar, ™ the Supreme L'uurl. S‘.l.'C.SSUd l‘hulI .‘\l:liClC .'|5 .( i ] gu‘nuntg‘({
1 fundamental right of far-reaching .!Illp(‘-l'li}lfct‘, Within certain de-| mud'l!nmls. .ull ‘L‘.l\\.up 'n]l‘
‘ln‘; been engrafted upon Clause ( 1). but being an exception. the conditions w m' 1 _|\.l5'.l- \
" strictly shown to exist. A merc asseruon by the government that it had

\parture must be 80\ R
o ol be sutficient under Article 12

acted in good faith in listing the backward classes w ould n _ "y
€ g = - g o L N o o, o sad rioht
(4). When a question arises whether a law which primit facie infringes a guarantecd right

de it on material placed berore it. A mere assertion by e

is valid, the court must deci
aavernment that the rule was made
was within the scope of Article 15 (4)

after full consideration of the relevant evidence and

would not be sufficient, the judgment said.

(3

| that no materials at all were placed betore 110

he High Court had repeatedly observe : \ oed
; i a by the Supreme Court were followed.

enable it decides whether the criteria laid dow

In this case reservation was made in favour of castes. and not classes. ']ht‘l'&’;[k[l\.. nl
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infringed Article 15 (1). The criterion for determining backwardness must not Lu... ai 1sui

solely on reli-gion, race. caste, sex o place of birth. The backwardness being social anc
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educational. must be similar to the backw ardness from which SC/ST suffer.

In ¥S. Hariharan Pillai v. State of Kerala,” thc 'Kcral:a High Court by m_aJorltfy Linsn::s,tsl.[e)cri]
the petition, stating that the reservation was within {\rFlclE? 16. The e;(te\nf(;r{a)n I(i \:,:E:\l; q;id "
to judicial service with retrospective effect was .vahd in view OfAl'tIC!L _u: : N { rm(; e
it was not based exclusively on caste or religion. The _members of t‘hu- LEI'S |TS .T e
mentioned in the government rules were backward. socially -and educationa \I ‘ Z ;Vere
government had further applied its mind to the ?)F{)blel’_ﬂ and found thai th'l:j);s?du a:LZ e
not ade-quately represented in the services. Articles 15 ('4) :}nd 'l 6 (4) ena | e ‘lpl S;ﬁmﬁ(;n
treatment in favour of ‘weaker sections’. Since the Qonsutuu'on S se?u!arf t 1e]x, a“s. § _t’ -
cannot be made only on the basis of caste or religion. Quoting R. Umrc.n.'c"k 1(1 ulla :\ft‘.‘
Mysore.” the High Court stressed that only where by and large the entire mem-bets © <

community belong to backward class that a classifica-tion could be made by listing them o
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the basis of caste.

i e GOV J ake ¢ aited study of backward
The court also advised the state gov ernment to undertake a deta z

classes for a fresh appraisal of the questions involved.
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In B. Subhas Chandra Shetty v. State of Mysore,” the government had listed certain
occupations as contrib-uting to social backwardness: actual cultivator, artisan, petty
businessman, inferior service and occupations involving manual labour. The court said that
the occupations contemplated by the government order were not casual or temporary
occupations, but the habitual occupations of families. Otherwise a person may claim to be
treated as backward in one year and forward in anoth-er as it suited to his advantage. Any
other interpretation would also result in one member of a family being classed as belonging
to the backward class while another not.

Regarding income, the government order treated the family as one unit for purposes of
classification. Therefore, what has to be seen is whether a particular family to which the
candidate belonged was backward. When the family is considered as a unit for classification,
one member cannot be treated different from the other. Moreover, it was not disputed that
the annual income of the family exceeded Rs.1,200. Though technically the income of the
undivided family was not the income of its individual mem-bers, the social status of a
member of a joint Hindu family had relation to the wealth and income of the undivided
family.

After retirement, it could not be said that the retired teacher became socially and educationally
backward [Article 16(4)], merely because he chose one of the occupations specified in the
govern-ment order. It is common knowledge that even after retirement, a school teacher is
held in the same esteem in society as before he retired. He could not be regarded as
belonging to backward class-es merely because he took to agriculture after retirement.
The petition was thus dismissed.

In Makhan Lal v. State of J & K,”” the Supreme Court rejected the government’s
contention and reversed its promotions. The judgment clarified that the ear-lier decision not
only struck down scores of promotions, but also laid down clearly that the distribution of
appointments, posts and promotions on the basis of communal policy was contrary to the
Constitution. The law so declared was binding on the government in all instances, whether
the teachers were parties to that case or not. The court quoted instances where Kashmiri
~ Muslims who were juniors were promoted and posted above Kashmiri Pandits in spite of
the earlier decision because of the government’s policy to avoid the impact of the court
ruling. The court also observed that it was abundantly clear that the promotions of those
who were not parties in the earlier case were based not merely on the basis of merit but on
communal criterion, which had been struck down.

In A. Periakaruppan v. State of Tamil Nadu,” the court observed: There is no basis for
the contention that the reservation made for backward classes is excessive. The court is
not told why it is excessive. Undoubtedly we should not forget that it is against the immediate
interest of the nation to exclude qualified and competent students but then the immediate
advantages of the nation have to be harmonized with its long-range interests. It cannot be
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denied that unaided. many sections of the people in this c.n:umr:\' cannot compete with
advanced sections of the nation. Advantages .securcd citfc to historic reasons shf)uld_ not be
:;onsidered as fundamental rights. Nation’s interest will be best served t'al.un.;% a rlen'g—
range view—if the backward classes are helped to march forward and take their place in
tune with the advanced sections of the people.

The judgment then analyzed the earlier Supreme Court rul-ings on caste and cl::ss‘ Il(ti
concluded the discussion on ‘backward classgs’ thus‘: All the same the governmes'ﬂ slwuld
not proceed on the basis that once a class Is considered as a backward class 1tl51o’u
continue to be backward class for all times. Such an ap-prqach wo_uid“defeatf‘; e \.Tei)
purpose of reservation because once a class reaches a stage of progress (“‘take-0 | stla;_,e )
then compe-tition is necessary for their future progress. The gove.rr?ment should a wal)ls
keep under review the question of reservation and only the clus'ses which are really socially
and educationally backward should be allowed to have t‘he benefit of reservation. Reservation
of seats should not be allowed to become a vested interest. The fact that the backward
classes candidates have secured 50 percent of the gencr:-ll puo! seats doe§ show tha_t the
time has come for a de novo comprehensive examination of the 'que.st.mn. lt_ must be
remembered that the government’s decision in this regard is open to judicial review.

In State of Punjab v. Hira Lal, 7 the Supreme Court struck down t'he High Court ruling
and upheld the reservation. The Supreme Court observed that the ngh Court was swayed
by the hypothetical cases under which reservation could .1ez|d to various anomalies such as
the SC mem-ber leaping over several seniors. A head asswtfm‘t f.‘.k"JLlld thus.end up as deputy
secretary. But the High Court had not shown that such possibilities were imminent or even
likely.

The equality guaranteed in public employment undfer Article 16(1? is .subject to sevc;ral
exceptions. Article 16(4) authorized the state to provide for reservation in promlotlon also.
The extent of reservation to be made is primarily a matter for 'the state to de-cide. But' its
decision is subject to review. The reservation must be only to give ade:quat? repre:sentahon
to the SC/ST/i)ackward classes in the services. The exception provided in Article l6‘(4)
should not make the rule in Article 16(1) meaningless. The mere fact that the res&?rvatlon
made may give extensive benefits to some persons does not by itself make reiervatlon bad.
“The length of the leap to be provided depends upon the gap to be covered.

It is an inevitable consequence of any reservation of posts that junior Qfﬁcers are allowed
to take a march over their seniors. This is bound to displease t.he seniors. Som'e of them
also may get frustrated. But the Constitution-makers have given the protection to the
backward classes in the interests of society, the judgment stressed.

In State of A.P. v. US.VS. Balaram,*” the Supreme Court held that the High Court view
in this matter was wrong. It stated that factually the classes em‘lmelrated as ba'ck\fvard
classes were really socially and educationally back-ward on the application of the principles

™ AIR 1971 SC 1777.
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laid down by the apex court in M R Balwji v. State of Mysore 3 R. Chitralekha vs. State
of Mysore ™ and State of 4.1 vs. P Sagar®. The social and educational backwardness
need not be exactly similar in all aspects to that of SC/ST. If an entire caste was found to
be socially and educationally backward, their inclu-sion in the list of backward classes by
their caste name was not violative of Article 15(4). A caste was also a class of citizens and
a caste as such may be socially and educationally backward. [f'a caste was found to be so,
reservation for such group was valid notwithstanding the fact that a few individuals in that
group may fee above the general average.

The Supreme Court rejected the criticism that the commis-sion had used its personal
knowledge for characterizing a particu-lar group as backward. I the personal impressions
vathered by the members of the commission had also been utilized to add to its data, it could
not be said that its report was vitiated by that factor.

In Janki Prasad v. State of J & K. the Supreme Court set aside the selections made by
the promotions committee. [t pointed out various defects in the rules and stated that until
they were cured they would not be given effect to. The court said: It is unfortunate that
this controversy is going on from 1965, The net result has been to deprive schools of their
headmasters. There can be no doubt that considerable dam-age must have been done to
overall discipline in schools.”™

The court observed that it could not be a coincidence that the same rtmber of Muslims and
Hindus could have been selected. Such a selection could not be cai:ed a selection at all.

According to the ruling, the expression “backward classes of citizens™ in Article 16(4)
means the same thing as “any socially and educationally backward class of citizens” in
Article 15(4). It is not merely educational backwardness or social backwardness which
makes a class backward. The class must be both “educationally” and *socially” backward.
Poverty is not the only test.

Though the two words are cumulatively used, one may find that if a class is educationally
advanced, it is generally also so-cially advanced because of the reformative effect of
education on that class. The words *advanced’ and “backward’ are only relative terms.

In identifying backward classes. one has to guard oneself against including sections which
are socially and educationally advanced because the whole object of reservation would
otherwise be frustrated. It must also be remembered that in appointments and promotions
to responsible public offices, greater circumspec-tion would be required because efficiency
and public interest must always remain paramount.

In A.R. Choudhary v. Union of India, the petition was dismissed. following the rulings
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in M.R. Balaji v. State of Mysore™ and T. Devadasan v. Union rg/'hff/iu_“‘ The court
held that reserva-tion for a backward community should not be sp 'uxcuism\ ¢ ;:u; to create a
monopoly or unduly disturb the legitimate claims of other L‘U[r‘llnll!illlf,‘ﬁ. I~u||u\\‘ ing ll.;c ;'ﬁmvc
two judgments. the govern-ment had modified the “carry forward™ rule to fall \\.‘uhm the
Supreme Court rulings. The Railway Board prcpured‘a model m_‘qlcr on lhlil.h(lbiﬁ. It was
further clarified that “if there be only one post to be filled, selection nh.uuld iy :n'mhl):_ be
held for two posts i.e. one actual and the other to cover unforeseen circum-stances.” In
this case. @ SC teacher was promoted in the chal
The Supreme Court dis-missed the challenge. raling that reservation could be carried for-ward
to the next year and it would be available t

carry forward quota. which was challenged.

wen even if there was only a single vacancy.

In GK. Gupta v. Union of India.™ the High Count dismissed the petition and held that
for SC/ST was within the scope ol Article |5 of'the Con-stitution. [t said that
the allegations in the petition were vague. It was not stated who were the SC/ST candidates
who were selected though they had not secured the qualifying marks. Nor was there any
assertion as to the qualifying marks. The allegation that those who got only 10 percent
marks were admitted was vague. The petitioner made two further arguments. Firstly. that
{he reserva-tion was not protected by Article 15 and secondly. admission could be controlled
only by an ordinance framed under Section 28 of the Institutes of Te«:hnolog)“‘Act and fml
by any executive direction issued by the government. Answering the second point. the Hl.gll
Court said, that no ordinance had been framed. nor was there any administrative or executive
order. Therefore, there was no violation of the Act.

reser-vation

Regarding Article 15, the court stated that the reservation was saved by clause (4) of
Article 15. Clause (4) makes the equality provision of Article 15(1) inapplicable if the state
makes special provision for the advancement of socially and educational-ly backward classes
of citizens or members of SC/ST. The gov-ernment by making special provision for admission
of SC/ST to technical institutions must be held to have done so for securing their
advancement. Such a step would not be hit by Article 153(1) or Article 29(2) but would be
within the scope of Article 15(4). The purpose of reservation in this case is to make seats
available to SC/ST as they cannot be available to them without reservation, Once reservation
has been made, the method of filling up of re-served seats may be different from the one
adopted for filling up unreserved seats. The qualifying marks for this class may also be
different or there may be no qualifying marks at all, the High Court ruled.

The court rejected the argument that the quality of engineers would be affected by the low
qualifying marks for SC/ST. It said that the concession was granted only at the stage of
admission. No concession is being granted in passing the final examination. Unless they
qualify themselves through the education given to them at the institute they would not pass
and the country would not get engineers who are not fully qualified.
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In State of U.P. v. Pradip Tandon,” the court held that reservation for candidates from
rural areas was unconstitutional but reservation for those from hill and Uttrakhand regions
was valid. The hill and Uttarkhand areas in the state are instances of socially and educationally
backward classes of citizens. Backwardness is judged by economic criteria like population,
standard of living and fixed property. From an economic viewpoint the classes of citizens
are backward when they do not make effective use of resources. When large areas of land
maintain sparse, disorderly and illiterate population whose property is negligible, the element
of social backwardness is ob-served, the judgment explained.

When effective territorial specialization is not possible in the absence of means of
communication and technical processes as in the hill and Uttrakhand areas, the people are
socially back-ward classes of citizens. Neglected opportunities and people in remote places
raise walls of social backwardness.

Educational backwardness is ascertained with reference to these factors. The hill and
Uttrakhand areas are inaccessible. There is lack of educational institutions. People in these
areas illustrate the educationally backward classes because lack of educational facilities
keeps them stagnant.

On the other hand. reservation for rural areas cannot be sustained on the ground that those
areas represent backward classes. In UP, 80 percent of populations in rural areas are not
a homoge-neous class. Poverty in the rural areas cannot be the basis of classification to
support reservation for rural areas. Poverty is found in all parts of India.

Moreover, reservation on the bass of place of birth is violative of Article 15 of the Constitution.
Incident of birth in rural areas cannot be the basis of reservation. The burden of proof is on
the government to establish that the reservation is for back-ward classes. It has established
that in the case of hill and Uttrakhand areas, but not in the case of rural areas.

In State of Kerala v. N.M. Thomas,” the Supreme Court upheld the validity of the rule
and set aside the High Court judgment. It stated that ¢quality of opportu-nity should not be
confused with absolute equality. Article 16(1) does not bar reasonable rules for selection to
any employment. Promotion to a selection post is also included in the matters relat-ing to
employment. Article 16(4) provides for reservation for ap-pomtments and selection posts.
In doing so the state has to take into consideration the claims of backward classes consistently
with the maintenance of the efficiency of administration.

The classification of SC/ST employees separately for allow-ing them an extended period
of two years for passing the special tests for promotion is just and reasonable. Such special
treatment was an integral feature of the service conditions in Kerala and its predecessor
states. Rule 13AA only made it statutory. The rule was also in tune with Article 335 dealing
with the claims of SC/ ST in appointment in services. Promotion to upper division clerks
was governed by seniority rules. The temporary relaxation given to SC/ST was warranted
due to their inadequate representation in the services and their overall backwardness.
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A rule in favour of an unrepresented backw ard community specifying the basic needs of
efﬁciencvoledministralion would not violate Articles 14. 16(1)and 16 (2). The rule in the
present case did not impair the test of efficiency in administration as SC/ ST members

had to acquire the qualification of passing the test. The only relaxation was in giving them
two years more time to do so.

In K.S. Jayasree v. State of Kerala,” the Supreme Court dismissed the petition, accepting
the government’s arguments and relying on its earlier judgment in R. Chitralekha vs. State
of Mysore, AIR 1964 SC 1823. It also referred to the report of a Backward Classes’
Commission which had stated that the rich segment of the backward communities was not
suffering discrimination, though they have not acquired a high level of education.

[n ascertaining social backwardness, caste cannot be the sole test. Backwardnéss could
be the result of poverty. Therefore, both caste and poverty should be considered, not just
one of them.

Moreover, determination of backwardness is not a simple thing. This is the function of the
state. The court’s jurisdiction is only to decide whether the tests applied are valid. In this
case. the commission had determined the class which deserved special pro-tection on the
basis of the principles laid down earlier by the Supreme Court. Therefore. the petition was
dismissed.

In Nishi Maghu v. State of J & K, ** the Supreme Court held that this classification was
vague and therefore invalid. The nine selections were thus struck down. However, the
challenge to reservation of seats for candidates from bad pockets and areas adjoining the
actual line of control was held valid as the residents of those areas were indisputably
back-ward.

The court rejected the challenge to reservation for “social castes.” Such castes were listed
ina schedule. They were identi-fied by a committee as backward. The basis of identification
was their occupation. Therefore, the list was valid. There was objec-tion to a Christian
candidate’s selection, as Christians did not belong to any of the castes listed. But the court
stated that as the category was based not on caste, but on occupation, the objection could
not be sustained.

In Chotey Lal Pandey v. State of U.P.,” the backward classes list was held to be
unsustainable and reservation on the basis of that was struck down. The 1945 list was
presumably prepared on the basis that those castes were at that point of time educationally
backward, though the tests applied have not been disclosed. The phenomenal progress
made after independence in the fields of irrigation, mechanization of agriculture, community
development and the like has led to the Green Revolution transforming the face of the
countryside. There-fore, many old social handicaps have disappeared. Moreover, successive
general elections based on adult suffrage at all levels have led to shifts in centres of influence
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and prestige in society. Therefore, to proceed on the basis of the 1945 list “would fly in th
face of the repeated exhortations of the Supreme Court to constantly review the provisig,
of different classes in the context of backwardness and cannot to allow reservation of
seats on the basis of backwardness to become a vested interest A. Periakakaruppan yy
State of Tamil Nadu,” the High Court emphasized. The government was directed not
make reservation of posts for backward classes based on the prescribed list.

In Akhil Bharativa Soshit Karamchari Sangh (Raitway) v. Union of India,” the Supremg
Court dismissed the challenge in a unani-mous but three separate judgments of the divisigg
bench. The main judgment of Justice Krishna lyer stated the state may clas-sify, baseq
upon substantial criteria, groups of classes. This process did not necessarily violate Articleg
14-16 of the Consti-tution. Since there is a great dividing line between SC/ST and the reg
of the community the fundamental right of equality of oppor-tunity has to be read as justifying
the categorization of SC/ST separately for the purpose of *adequate representation’ in the
servic-es. The classification is just and reasonable and valid under Arti-cles 16(4) and 46,

However, reservation should not be applied with overkill. Obsession with backwardness
and politicking with castes may in appropriate cases, demand judicial examination.

Reservation for SC/ST in matters of promotion has already been upheld in (1962) 2 SCR
586. The other provisions in the railway circulars were also upheld in the present judgment,

Further, the judgment underlined that constitutional ques-tions must be answered in the
social milieu which gives it living meaning.

In Bihar State Harijan Kalyan Parishad v. Union of India,” the Supreme Court reversed |
the High Court ruling and allowed the appeal. It stated that the two letters were contrary to
the presidential directive. The directive assumed that reservation did apply in the selection,
but prescribed a separate procedure for that. The Steel Ministry has done a “volte face”,

which was sur-prising, the judgment said. It was asked to give effect to the interpretation
given by the court.

In K.C. Vasantha Kumar v. State of Karnataka,” since there is no ruling as such, the |

following are some views expressed by the individual judges, These can be used to buttress
one’s arguments.

Reservation must continue as at present (1985), without the means test, for at least |5
years. The test of economic backward-ness ought to be made applicable even after 2000
AD. Reserva-tion policy must be periodically reviewed (Chandrachud).

The time has come to review the criterion for identifying the backward classes ignoring the
caste label. The only criterion should be economic backwardness. Benefits of reservation
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I so far been snatched by the creamy layer of the backward castes. This must be
1ave 5 ¢ ’ : 31 )
qvoided at all costs (D.A. Desat).

There is neither statistical basis nor expert evidence to stlp-purt the :15'5}1mpti-w1 l}'ﬁlt emucm\i
will necessarily be impaired if reservation e,\'cced‘s 50 per cent, if reservation is Ld.”_lb'(,
forward, or if it is extended to promotion pOSIS ... (‘,lﬂss poverty. not ||1L?|v’|.d-u‘uu‘}n])\::|1 l\b;s
the primary test. Other tests are the stan-dard of living, the place in the hierarchy. the habits

and customs ete. (Chinnappa Reddy).

Fconomic backwardness is the test to determine backward-ness. Caste should be used
- N Ly . . apn e
v for identification ... Since the problem of reservation cannot be resolved through litigation
only : ; i G4 . . ‘ litigation
the Central Government should consider setting up of a permanent national commission fot
packward classes (A:P. Sen).

[t is now necessary to re-determine the question of back-\vn:'d£1css of 1rhe vur_i?‘us c..:as;tt_es.
tribes and communities in the light of the latest figures and 19 1:ei ix the extent Uf}l;.S@:Vﬂ)lOﬂ)
for backward classes... There are in all castes and comm Llnll‘[lL‘S pf’“f' .pfeople W U Les;,r:l:
to be given liberal grants of scl*nolarship§ and other educational facilities to attain a hig
degree of proficiency (E.S. Venkataramiah).

In Gundla V.S. Raov. Dist. Collector, Khammam,” the High Court rule_d that the petl-t;-(infi
belonged to Goud community in respect ot‘Ager}cy tracts and was_enutled toa c::lm 1;2;;
showing his community as ST. The court vsffent into s'everal_ OI'(:lCl'b p(.wssed ovek: he :iders
and interpreted them to arrive at this conclus.:on. The discussion 1s p'artlcu]ar to those 0

and regions of the state and not of general interest, and hence om itted here.

In Bharat Sevashram Sangh v. State of Gujarur,”'f the Supreme Court dlSl’l'l.ISSC(;'l altltthh&i
arguments against the law, including the point relating to SC/ST. Th.e court p(r}lmte tou nd:r
a large number of teachers whose salaries are met by the grants given by t ;:dsttz:] f: ufore
the grants-in-aid code are em-ployed by their managements. The State should, here ' r
have a voice in the method of recruitment. The state shm_tld also make provision fo
reservation of certain percentage of seats for SC/ST underAmcl‘e l6(4). of the Constltlfn;c.m.
The insistence on having teachers belonging to SC/ST is also in put:'ullc mtel.'est‘. Chil liﬁ
should be brought up in an atmosphere where there is: an opportu-nity to mix freely \};‘1
students and teachers belonging to tradi-tiona!l.y disfavoured .co.mmumtles also. bllz
opportunity to show reverence to teachers belonging to S(;/ST \\"l” in t.he .lofng run SE?ST
the child brought up in that atmosphere to shed the feeling of super_lont) over ) t
Section 34 serves this laudable objec-tive. Even the tea‘chers belonging u? SC/S[' m:;f
possess the requisite qualifications for the posts. Therefore. there was no ille-gality, the

-court ruled.

In Comptroller & Auditor General v. ML. Mehrotra,'” the Supreme Co.url overruled
this view and held that the circular was valid and binding. It said that the High Court was
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” AIR 1987 SC 494
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not right in stating that there could not be an administrative order directing reservation. The
rules did not provide for reservation. But the government could direct reservation by executive
orders. Administrative orders cannot be issued in contravention of the statutory rules but jt
can be issued to supplement the statutory rules. (See also Akhil Bharativa Soshiy
Karamchari Sangh (Railway) v. Union of India. AIR 1981 SC 298).

The High Court had also faulted the circular as it was not issued by the President after
consultation with the Comptroller. The Supreme Court stated that the circular was not
issued by the President, but by the Comptroller. There was, however, proper consultation
between the government and the Comptroller for is-suing the circular. The fault pointed out
by the High Court was only in the form, and not with regard to substance. The circular
ought to have been issued in the name of the President. But since the government had
approved the circular, and since it was in accordance with the declared policy of reservation,
the Comptrol-ler cannot be restrained from enforcing-it.

In AP State SC Welfare Association v. Director of Engineering, Indian Airlines, '"' the
High Court dismissed the petition, after dealing with the two main issues. The first was
whether there was any fixed quota of 25 per cent in this matter. A reading of the presidential
directive showed that there was no such definite quota. It only recommended that adequate
margin should be provided to as many SC/ST candidates as were sponsored by the ministries
and that it would be useful to earmark 25 per cent of the seats to SC/ST wherever possible.
The court also noted the airlines statement that an SC candidate had indeed been selected
on merit.

The second issue was whether the merit of SC/ST should be assessed inter se or in relation
to the general candidates. If selec-tion was made on inter se merit, efficiency would have
to be compromised. The lives and safety of hundreds of passengers would depend upon the
expertise and efficiency of such personnel. “The question in all such matters is not whether
a particular person belongs to a particular caste or not but that the best dvail-able persons
irrespective of their caste or any other consideration should be put in charge of such
operations which are of a highly sophisticated nature,” the judgment underlined. It was held
that since there was no rule of relaxation in the qualifications required, no one could claim
selection on the basis of reservation. It was more so as there was no positive reservation.
The court cannot substitute its opinion in place of expert guidelines of the ministry.

Since the question of efficiency crops up frequently in the debate about recruitment of SC/
ST, it would be useful to examine certain passages from Supreme Court judgments on this
subject. In Ashok Kumar Gupta v. State of UP'” this question was-raised by engineers
‘who lost promotions be-cause of caste reservation. The judgment ridiculed the argument of
efficiency in the following terms: ’

“Efficiency in service attracts the well-known hyperbole that insanity cannot be cured until
‘married and marriage cannot be celebrated till sanity is cured. Unless one is given opportunity

"L AIR 1991 A.P. 88
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T

ity by promotion to hold an office or a post with respon-sibilities, there.would.be no
A rove efficiency in the performance or discharge of the duties. Without
Oppo'rtunlt)f N p‘:nnot be pro-moted. How to synthesize both and give effect to the
efﬁm'e s OTZ:imation to effectuate the principle of adequacy of represgntajion in all
cmslts:l::'tg:sases of posts in all cadres, service or grade is the nagging question.
po

. -ussing the question of “efficiency in administration”, the‘ Supreme Court "? DTC v.
DISC,US gd - Congress'”, “if a superior officer develops liking towards a sy.copham.
i Mﬂzrr‘:(”t he w‘%}ulc'i to,lerate him and find him to be efﬁcieqt and pay encomiums: ar’ul
s it pSl’lCh cases stand no impediment. When he finds a sincere, devqted and hom_,st
C({)i;ir:ei:t:z[:);ninconvenient, it is easy to cast him/her off by writing confidential reports with
0

delightfully vague language imputing to be “not upto the mark’. “wanting public relations’.

At times they may be termed to be “security risks’ (to their activities). Thus they spoil
efc. e )

the career of the honest, sincere and devoted officers. Instances either way are galore in
this regard.” -

State of Karnataka,' the Supreme Court said: \\-c_t%o not
be altogether discounted. All that we meant to say is that
camouflage to let the upper classes take advar}tage
d to monopolize the services, particulaf'ly the higher
afraid we have to rid our minds of many

In K C Vasantha Kumar v.
mean to say that efficiency is to
it cannot be permitted to be used as a
of the backward classes inits namg an
posts and the professional institutions. We are “
cobwebs before we arrive at the core of the prob-lem.

: . : - d
In Sida Nitin Kumar v. Gujarat University, the High ijrrt aiiow.fe‘d the;rthpee:::ﬁzrz;;v
i i i both categories. The decision O 3

d the uni-versity to consider them for' > de :
Zii;ing the petitioner’s claim to the seats in the com-mon merit list was held to be illegal

and void.

rved for the backward classes, they could not

be asked to occupy only the reserved seats/posts. They wquld bfz apd should b:dfre:S::

occupy any seat or post including unreserved posts. But while clalrr.nng unreserv i (p:n Tc;

they should prove their merit like any other citizen who was not entitle;d to ref;r::l (l) un.t o
' i t othier than the seat reserved wou

deny them the right to occupy any seal ot eser

denzing them the right to equality under Article 14 of the Consti-tution.

The court said that while the posts were rese

ompartmentalization of society, the judgment

se would result in ¢ E ! .
B Const f society and not at disintegration of society

stressed. The Constitution aims at cohesion 0
into castes and communities. |
or scheme of reservation or special provisions conferring

vision of law '
e coent he weaker sections can be interpreted so as t0 lead to

benefits on members belonging to t
disintegra-tion of society.
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I'he policy and procedure iwopted by the university ask a candidate to waive his fundamenta|
right of being treated equally and claim seat from unreserved pool of seats on his own
merits. In turn, the university relieves itself of its obligation to enforce the fundamenta|
rights of the citizens. The “pernicious” result flowed from the **generous steps™ of granting
choice at the stage of filling in the form and again at the stage of interview. He is in fact
asked to waive his fundamental right of equality. To claim the benefits of reservation or
special provision, he is not required to waive his fundamental right or his right cannot in any
vay be truncated.

Maoreover, a student belonging to backward classes would be tempted to opt for reserved
§.ats only, since he would not know what would be in store for him if he waited till his turn
reached in the common list. Thus a meritorious student. even though he may be one of the
first ten topping the merit list, would be tempted to secure a reserved seat. He would thus
deny seat to another candidate belonging to the reserved category. defeating the very
pur-pose of reservation.

In Indira Sawhney v. Union of India,'"” forty-three yedrs after the founding of the Indian
republic. the Supreme Court was asked to settle the law on reservation for backward
classes. The occasion arose when the short-lived V.P. Singh government at the Centre
decided to implement the Mandal commission report. It was followed by riots in most parts
of northern India. '

Though the Constitution guarantees equality of opportunity in matters of public employment,
it also provides for reservation of posts in favour of any backward classes. A commission,
called the Kaka Kalelkar Commission. was set up in 1953 to study the conditions of the
socially and educationally backward classes. Its report did not find favour with the then
government and it was not discussed in Parliament. The second commission (called the
Mandal Commission) was set up in 1979. The report was submitted in 1980. However, no
action was taken by the governments at the Centre till 1991 when V.P. Singh decided to
implement the recommendations of the aforesaid commission. It was seen as a political
ploy to defeat his opponents in Parliament. There were howls of protests from the upper
castes, and many youths in the northern cities immolated themselves against the government
decision. Southern states, where reservation was a fact of life even before the Constitution,
re-mained comparatively calm. Ultimately the issue was taken to the Supreme Court through

- nearly four score petitions. They were decided by a nine-judge bench. The majority view
was delivered by Justice Jeevan Reddy. Only a very brief summary is given here.

The claim of Other Backward Classes and Other Weaker Sections must be considered
consistently with maintenance of ef-ficiency in administration. Complex social, constitutional
and legal questions upon which there has been sharp difference of opinion in society could
more satisfactorily be settled by political processes. The issues have been relegated to the
Judiciary-which showed both the disinclina-tion of the executive to grapple with these
sensitive issues as also the confidence reposed in judiciary. Provisions for reservation in

5 AIR 1993 SC 477

favour of backward classes need not be n?ade necessar_ily by Parliament or legislature.
They can also be made by the executive wing of the Union or the state.

When reservation is made by an executive order. it becomes ef-fective and enforceable
the moment it is made. Enactment into law or incorporation into the rules is not necessary

to make it enforceable.
For assuring gquality of opportunity. it may well be neces-sary in certain situations to treat

unequally situated persons un-equally. Article 16(1) permits such reasopable classification
to promote equality. Article 16(1) and 16(4) should be read harmo-niously. The second

provision is not an exception to the first.
Under Article 16(4), not only reservation, but also all sup-plemental and ancillary provisions

including exemptions, conces-sions and relaxations are permitted. Reservation under Article
16(4) is not exhaustive. Reser-vation can be made under Article 16(1) also in exceptional

cir-cumstances.
The phrase ‘Backward Class’ in-Article 16(4) is not anti-thetical to “caste’, and caste can

be taken as a backward class of community. In identifying backward classes, caste can be
a con-sideration. Test to identify backward classes need not be uniform.

In identifying backward classes. the theory of *lingering ef-fects” of past discrimination is
not relevant as discrimination is still prevalent in the country. Identification of only those
who suffer from lingering effects of the past would not be proper.

Article 16(4) contemplﬁtes social backwardness, and not so-cial and educational
backwardness.

While reserving posts, the creamy layer must be excluded to make the c.lass a truly
‘backward’ class. The government was asked to specify the basis of exclusion whether

based on income, land holding or other criteria.

Neither the Constitution nor the law prescribes the procedure of identification- of backwa_rd
classes. The court cannot lay down the method either. It must be left to the authority
appointed to identify them.

The satisfaction of the state as to the inadequacy of repre-sentation of backward classes in
services is open to judicial scru-tiny.

Economic criterion alone cannot be the criterion for identify-ing baclfward classes. It may
be only one, in addition to social backwardness and occupation-cum-income.

Further classification of backward classes into backward and more backward is not
permissible.

Reservation for services under Article 16(4) should not ex-ceed 50 per cent. The rule can
be relaxed only in extraordinary situations.

At :




T

A SC member getting selected in open competition on the basis of merit should not b
counted against the reserved quota.

Article 16(4) does not contemplate reservation in promotion as well. It is true that the
expression ‘appointment’ takes in appointment by direct recruitment, by promotion and by
transfer. But the question of promotion should be answered by a combined reading of
Article 16(4) and Article 335. Reservation theoretically means impairment of efficiency,
There cdn be no justification to multiply “the risk’ by holding that reservatiqn can be made
in promotions also. Otherwise it would affect the rule of equality.

Reservation for backward classes is not against merit. Effi-ciency, competence and merit
are not synonymous concepts.

Reservation must be consistent with requirements of effi-ciency of administration. There
should be minimum marks for SC/ST candidate also. Reservation for backward-classes
cannot be made in posts where merit alone counts, as in defence services, technical posts,
airline pilots or super-specialties in medicine, en-gineering etc.

Ordinarily, there should be no judicial review of reservation for backward classes. [t isa
matter of policy of the government. The court would normally extend due deference to the
discretion and judgment of the executive.

The court directed constitution of a permanent body to iden-tify and deal with complaints of
inclusion and non-inclusion of backward classes.

The Mandal Commission report wagnet invalid because it was based on 1931 Census. Nor |

would its implementation result in discontent and demoralization. It would not curtail the
concept of equality.

Reservation for backward classes should be estimated with reference to representation in
different grades and categories.

The States found the implementation of the Mandal judgment difficult for political reasons.
Identifying the “creamy layer’ and excluding them from the benefits of reservation would
alien-ate the vote banks. The case of the Kerala government was typi-cal. It passed the
Backward Classes (Reservation of Appoint-ments or Posts in Services) Act in 1995 declaring
that there was no ‘creamy layer’ in the State. This was done retrospectively. In Indira
Sawhney v. Union of India,'" the Su-preme Court struck down the relevant provisions of
'the Kerala Act, on a writ petition moved by the Nair Service Society. The court said the
law violated Articles 14 and 16 of the Constitution. Quoting the Akhil Bharatiya Soshit
Karamchari Sangh v. Union of India, ' judgment, the judgment said: “... to politicize

Atticle 16(4) for com-munal support and party ends is to subvert the solemn undertak-ing
of Article 16(1).”
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In Malkhan Singh v. Union of India,'™ the Supreme Court agreed with the petitioner but
pe the time the judgment was delivered, he had superannuated. The court examined the
p;-ovisions of the brochure on reservation for SC/ST issued by the government. especially
Chapters 8 and 1 1. Referring to exchange of reservation between SC/ST. Para' | 12 says:
«Wwhile vacancies reserved for SC and ST may continue to be treated as reserved for the
respective community only, ST candidates may also be considered for appointment against
a va-cancy reserved for SC candidates and vice versa where such vacancy 'cou!d not b‘f
filled by SC or St candidate even in the third year to which reservation is carried forwa_rd.'
This was the case of the petitioner. This view was reaffi rmed by the Supreme Court in K
N Sreenivasan vs. Flag Officer.'”

In Sate of Bihar v. Bal Mukiund Sah,"" the majority stated that the Act covered not only
ordi-nary services, butalso the judicial service. Section 4 would di-rectly conflict with the
constitutional provisions if it is applied to judicial service. Butit would operate validly in the
rest of the public service. The court read down the controversial section so as to exclude
the judicial service from reservation. The judgment said that reservation in judicial service
can be made only after consultation with the High Court. The independence of the judicia-ry

also mandated it. The constitutional limitation of “efficiency in administration™ in Article
335 should also be taken into account. the judgment pointed out.

In K. Ameer Khan v. A. Gangadharan, i the Supreme Court, passed orders to correct
the imbalances in the recruitment of SC/ST candidates to the post of assistant controllers in
Southern Railway through uepartmental competitive examination. The railway did not reseive
the requisite number of posts for SC/ST candidates. Out of 7 posts, at least 2 posts should
have been reserved for them, which was available against 30 per cent quota. Therefore,
the Administrative Tribunal gave certain directions to offset the imbalances caused by the
wrong application of the instructions issued by the Railway Board. The Suprc?me Court
upheld these tribunals order. It further stated that those who had been working in the post
quite some time after promotion need not be disturbed. The board was asked to enlarge the
panel to accommodate two more SC/ST candidates in the next recruitment to balance

equity.

In Komirisetty Rama Rao v. Collector, 12 g former sarpanch of a village challenged the
collector’s decision to reserve a village as scheduled caste constituency for purpose of
panchayat elections. According to him, there were only 94 scheduled caste voters in that
particular village, whereas the neighbouring village had 325 such voters. He showed the
voters list to show the composition of different villages and to prove that the collector’s
decision was arbitrary and illegal. The Andhra Pradesh High Court pointed out that under
Article 243-0 of the Constitution, dealing with panchayats, the validity of any law relating to
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delimitation of constituencies or allotment of seats to such constituencies shall not pg
questioned in any court. Therefore the scope of judicial review is very limited. The narrgy,
ground is when delimitation was done without inviting objections and hearing them. The
court said that there was force in the submissions made by the petitioner that the §¢

population in the hamlets was not considered and the concerned panchayat and the persopg :

interested were not heard by the Collector. The High Court discussed case law unde;
Articles 243-D. 243-0 and 243-K and stated that having regard to these provisions, the
complaint should be considered by the state election commission. Under Article 243-K, the
superintendence, direction and conduct of panchayat elections is vested in the state election
commission. The High Court allowed the petitioner to move the state body with hjg
representation.

In All India SC & ST Employees Association v. A Arthur Jeen,'" the Supreme Court
dismissed the appeal against the order of the Madras High Court affirming the selection
process and reservation made in employment of Khalasis by the Railway Board. After
analyzing the complicated facts in the case, the Supreme Court stated that no fault could be
found with the direction of the High Court to issue appointments only to available vacancies
on merit out of the candidates included in the panel of selected candidates following rules
of reservation and to reserving 3 per cent seats to physically handicapped. It further
emphasized that merely because the names of the candidates were included in the panel
indicating their provisional selection, they did not acquire any indefeasible right for appointment
even against the existing vacancies and the state is under no legal duty to fill up all or any

of the vacancies as laid down by the Constitution bench of the Supreme Court in Shankatsan
Dash vs. Union of India.'” '

In Balagopalan v. Kerala PSC,"* the Keral. |ligh Court, asked the petitioner to prove
that he belonged to a “non-creamy layer” community to claim reservation in state government
jobs. He applied for a post mentioning his caste as Hindu Gurukkal (OBC). The Public
Service Commission asked him to produce the community certificate. In the certificates he
had produced, it was stated that he belonged to Hindu Yogi Community which is OBC and
not in the creamy layer category. I'he commission, however, classified him as a member of
the forward community and not one from the non-creamy layer category. He argued that
Gurukkal and Yogi Communities were the same. The High Court stated that there was no
evidence to accept the argument. Therefore, it allowed the petitioner to prove his contention

before the commi--ion within a month. If he cannot prove it, the commission can reject his
claim.

In Unni Krishnan, J.P. & Ors. v. State of Andhra Pradesh & Ors,"'® the court held that
right to establish educational institutions can neither be a trade or business nor can it be a

|

profession within the meaning of Article 19(1)(g). This was overruled in TMA. Pai ‘
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and PA. Inamdar vs. State of Maharashira,'”

undation vs. State of Karnataka."'

" ourt ruled that reservations cannot be enforced on Private Unaided educiiional

gupreme €
jnstitutions.

Coelho (Dead) by LRS. v. State of TN."”, the Ninth Schedulp law has .u!n.-:nd}
S { by the court. it would not be open to challenge such law again on the principles
o uphelt l)' s jud 'me;lt However. if a law held to be violative of any rights in Part [1l is
de;la;e]i:tyl; ili::(J)rpj;"lted i-n the Ninth Schedule after 24 April 1973, such a violation/infraction
subse :

hall be open 10 challenge on the ground that it destroys or damages the basic structure as
s

i i fi i ticle 14 icle 19 and the principles underlying thercunder.
indi rticle 21 read with Article 14, Article _ _
oo as a result of the impugned Acts shall not be

Action taken and the transactions finalized
open to challenge.

In Ashok Thakur v. Union of India and r;r/zwuf““ ha:llca? as M:_mda%l ll..lhe ?uprcmc‘-
Court’s constitution bench has cleared the way h_n' sgcnal .|usl|§:e in !Hg}-l(‘.‘l Cd(t;l...ltl();‘l. l“.
jour separate judgments running to 369 pages, !wc Judgcs V_('thih.t, St‘-lp;enjfm.lu-:r;]il?i
attempted to answer about 25 questions on [ndia’s pursuit of affirmative action 1 ghe:

educational institutions. The Bench was disposing of certain publi‘c il’l‘tc:et;;_r')t'tiliani
challenging the constitutionality of 93% Const'n_utwn Amendment Act, enautedll}:i HtU lD#lLSel'tu‘}.f__{
Article 15(5) of the Constitution. The petitioners also chaliengeq fhe Vall'dl y x: \Jem'n‘d
Educational Institutions (Reservation in Admission) /.\ct‘ 2906: Wl.]th p-r(-)\ ides I.L;.ervatﬁun
- admission to certain Central Government run educational institution for studn?mb elongm;:_'
;ZRSC ST and other OBC categories. Hearing the arguments from both the sides the Court

pronounced this monumental judgment on 10" April, 2008 which provides that-

The 93 Constitutional Amendment Act, inserting Article | 5(5)_. doe§ noft v:t.;)late the ?as;c
structure of the Constitution so far as it relates to aided educational 111§htutlort115, Asl ?rt;-:s
private unaided educational institutions are concerr‘xed,lfmfr out of f.EVtaDJFx;lEes. J;1;:(3 ; t : Je.
question open in the absence of challenge by such institutions, while Dalveer Bhandari J.

has held that it violates the basic structure.

»  The Central Educational [nstitution (Reservation in Admission) Act, 2006, is
constitutionally valid subject to the excluslon.of creamy layer.

= The quantum of 27% reservation for OBC’s 1s not llleg?].' _ ‘

= The 2006 Act is not illegal merely because a time limit is not prescribed for

reservation. ' ' ’ _
«  There should be a review of the lists of socially and educationally backw ard classes

every five years.

the Supreme Court rightly excluded creamy layer from the

i aforesaid judgment, : ' .
Lt j also vehemently negated the policy of reservation regarding

list of other backward classes. It
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promotions. The intention of the Parliament was clear that they wanted to include creamy
layer for the purpose of reservation. The term ‘creamy layer’ in simple words means the
elite from the lowest caste. Popular perception is that this term was first coined in Indirg
Sawhney vs. Union of India.

Contrary to popular belief, the said term was first coined by Justice Krishna Iyer, in State
of Kerala vs. N.M. Thomas, wherein he observed that ‘benefits of the reservation shall
be snatched away by the top creamy layer of the backward class, thus leaving the
weakest among the weak and leaving the fortunate layers to consume the whole
cake'. This term was cited again by Justice Krishna lyer in Akhil Bhartiva Soshit
Karamchari Sangh v. Union of India and by Justice Chinnapa Reddy in K.C. Vasanth
Kumar vs. State of Karnataka raising similar concerns. The roots of this concept can
however be traced back to the case of K.S. Jayashree v. State of Kerelu wherein the

people belonging to backward class, but whose family income exceeds Rs. 10000, were
denied the benefit of reservation.

However, in Indira Sawhney v. Union of India the Supreme Court dealt with “creamy
layer” at length. That case dealt with reservation of backward classes in case of public
employment. Justice Jeevan Reddy stated that *creamy layer’ can be, and must be excluded
from the purview of reservation. He emphasized that upon a member of a backward class,
reaching an advanced social level or status, would no longer belong to the backward class
and would have to be weeded out. After excluding the creamy layer alone, would the class
be a compact class and such exclusion would benefit the truly backward. The Supreme
Court had observed that ‘the backward class under Art. 16(4) mean the class which
has no element of creamy layer in it. It is mandatory under Art. 16(4) that the state
must identify the creamy layer in a backward class and thereafier excluding the creamy

layer extend the benefit of reservation to the ‘class’ which remains after such
exclusion. "%

In Ashok Kumar Thakur V. State of Bihar, unreasonable conditions were prescribed to
identify the creamy layer. Unlike in Indira Sawhney case wherein it was stated that children
of any IAS or IPS officer would be denied the benefit of reservation, in Ashok Kumar
Thakur v. State of Bihar an additional condition was laid down that the IAS or IPS officer
should also be earning a minimum salary of Rs. 10000 per month, which condition was
quashed as discriminatory. In Indira Sawhney v. Union of India (II), also known as the
Kerala creamy layer case, the Kerela Legislature passed an Act declaring that there would
be no creamy layer in the State of Kerela. The Supreme Court in this case further explained
the rationale underlying the rule of exclusion of creamy layer. As the creamy layer is not
entitled to the benefits of reservation, non-exclusion thereof would be discriminatory and
violative of Articles 14 and 16. Thus the Act was declared unconstitutional.

The above cases were with respect to the exclusion of creamy layer from reservation in
public employment. The issue of exclusion of creamy layer from reservation in educational

! Indialawjournal.com/volume3/issue. .. /article_by_rusminsunny.ht.. (2007).
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. eieione was dealt with in Ashok Kumar Thakur v. Union of India. The main conlenti?ll
m:c,ntut!O v : sels appearing for the Respondents regarding inclusion of creamy layer for
raised bY L(‘)Uljjfl‘rese[:'F:'at'u)nmccnlered on the idea that the objective of reservation under
be _pUFPOFSCSd Al’til?lt‘ 16 is different. The contention was that reservation under Article 15
értlctlz | zszﬂy alleviation programme nor is it a programme (o ff"f‘dim.te uncmployme‘nt
i it a programme to educate all the backward classes. It is to bring about cqus‘ihty
- ;'Sf;r'e;elr)lt é:astes Therefore it was contended that if the lower castes are deprived
amongft l'l't.ies and op;')ortunities in the name of the creamy layer, then it will be counter
Df;:;ﬁctﬁ:a 1and \‘vould frustrate the very object of reservation, namely to achieve equality in
;

status, facilities and opportunities.

Chief Justice K.G. Balakrishnan, addressing the aforesaid contention s;ind that the PEOP}:C
; ing to the backward caste, but being economically advam':ec.'l do not l“\.‘ql.tll'e t e
belong';lioi of reservation. He stated that the creamy layer principle is mtrm_iuccd merely to
pmw‘; ection of a particular caste on the ground that they are economically :nc'h‘fnnujcd
exglud:cjltsi'onally forward and unless they are excluded, there cannot be proper ‘idem'ifulcatfon
grflbzckward class. If creamy layer is not excluded, theulthﬂt _would mean thaql lldcmﬁxiagz;);
of OBCs would be solely on basis of caste and th}1s wo_latlve of Artu._:le 15( )rztm - in.
Moreover reservation of OBCs under Article 15 1s des;gned to provide opis)o l:‘llla o
education thereby raising educational, social and economic levels of those who are lagging

behind.

By excluding those who have already attained economic well bgillgfo;hecitliz:tel:;:(:
advancement, the special benefits provided under thc_fse f:la-uses cann‘ot -bﬁ'? urthere o
to them and if done so, it would be unrcasonablef, discriminatory o1 a bltl:?_ry. resu ngBC
reverse discrimination. Thus, if the creamy layer is not excl.uded. the 1de.nt; wau(c;nn(l s
will not be complete such non-exclusion of ‘cre:fmy layer’ may not be in a(ci:clc;r 5;; adkisss
Article 15(1) of the Constitution. The word ‘socml’_ under_A‘mcle 15(4)' an “ (J laharlal
wider and also includes ‘economically. Former Pr{me Mm'lster 0~f ln(.iia, S rlc.l a“tf. .
Nehru said that ‘economic’ was included in the *social” portion of *social anc! e:1 ulc5a 1:)) o t)(;'
backward’. Only ‘social and educationally baclkward’ was added 1}nder Al;tll-c e ; -
maintain symmetry with Article 340 also. Had it not been for.a desire to ac hleve s::n 5 :;)rr
in drafting, ‘economically’ would have been include.d. Had thfs been don.e, t :;:l:e . l); v)ei
would have been excluded ab initio. Thus the objective of the founding atiels ry
clear that they intended to exclude creamy layer from the benefits of reservation.

The persons included in the creamy layer are already adv.anced and can bglc??%g;fatg
the so called forward section of the society. They can l?e treated as equals with lde iy
section of the society. Thus the contention that echuS{on of creamy layjrlwotu d?;cmsmﬁ
about equality as those people would remain backtwarcl, is not well founde b ns e::l e ot
of creamy layer would mean unequal persons bel.ng treated as equal thus being t;overs
Atticle 14. 15 and 16. Another important issue with regard to the creamy layer cgrg rh . l)er
is whether the restrictions imposed on the creamy layer wou‘ld apply in ca?f: of Sche :tler
Caste and Schedule Tribes also. The Supreme Court held that “creamy layer’ is a parame
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l'Oi" I wk-xasame ~ oo srofore T 1 :
' dentify backward class. Therefore this principle cannot apply to SCs and §
are separate classes by themselves. e

they

f[ most respectfully differ from the said view of the Hon’ble Court. The Court s
nn:(\i e;;,;ll;_i;}?\il;:}t[ éhirlf 1;:51;0 ;(umy 'la_yer ‘from amongst the persons belon ginzttkul)ngcm
o T ﬁOIVefr:; r-;;gjl_:ﬁi\/dfi@ﬂ Is to see {0 it that backward clusses.:ld\-'ancz
forward, For aver 50 yea 8, feser ations haveAbeen given to SCs and STs and it would b,
p at certain sections of SCs and STs would have advanced or will advance forwa z
T

(‘ .\) o p
S( P(',[d”\ ll[l(l e{,()“(”“lca” . lhe same [02“.. l!’ld the same |all0 [ 2 < (
< ”lle 1S lt 1 )IILSt

I W € cC . V' S Y

m' flddeagrqj V. Union of India. that creamy layer from SCs and STs also needs t
excluded. The Supreme Court seems to have overlooked the said observation e

;ﬂ Ashok K.'un‘rar Thakur V. Union of India, Justice Balakrishnan, CJ, did not lav d
| nﬁ 1(11ew pr-mupl!e for determination of backward classes. but followed the pl‘im:ip]s 1sown
aid down in earlier judgments. The questi byt
. : on dealt was whether the list fi
- e ’ r the list formulated b
tional Commission for the Backward Classes and the State Commission of B'lck\);;h;
a r

Classe consi i
es has considered all relevant factors and criteria apart from caste for determin

of backwardness. ation

(\:;a;rsnous ;r';)mlmissions had_he_ld public hearings at various places for determination of backwa d
o r;es: 'atnonal Commission held 236 public hearing before it finalized the list. Natio rI
mission recpmme.ndefi 297 requests for inclusion and at the same time re';a'cted 2‘;;1
;ectlu‘?stds ctl"or the inclusion in the final list. The Commission had taker-' into coﬁlsidemt' :
etailed data with regard to social, educational a ic cri ‘ cod
: ’ z nd economic criteria. It had also |
: . ook
:)r:tgo:;l:s:f:s:ytl;ere ftl_ad bsffn z;]nyflmprovement or deterioration in the condition of the caset:
mentioned in the final list) during the past 20 Th i i
in his judgment held that identification : i sy
of OBC’s was not done solel
Parameters were followed in identifyi i § i
entifying the backward class. Th i
: ' . . Thus Act 5 of 2007 is
;;\Ialﬁ fotr sugh purpose. Justice Dalweer Bhandari, in his dissenting opinion raised vari:::
portant points. He stated that the ultimate itution i
. goal of the Constitution is to h
society and determining backwardness on i e e
the basis of caste would i i
| _ : ! ould instead give a fresh
ease of life to caste system in India. He propounded that economy shouldgbe the sole

; 10 (s S and c i i

[ most respectfully differ from the opini
: ¢ opinion of Hon’ble Justice Daly i
. ctf iff . ; eer Bhandari. We a
! ::lh .the m‘aJorxty opinion of_.lusf:ce KG Balakrishnan that caste ought to be considere%ir::
lnd'ajol.' Cl’lt?‘lon for determination of backwardness. Caste system has been prevalent in
1a since time immemorial. Every individual b l
4 elongs to some caste or the
_ | other.
:;ackwa{'dness 9f people. in India can be traced to the caste they belonged to. Eve " ‘Is?e
Citizsomatc.ad :;:Ith a pa];'tlcular occupation. That relation could not be severed 'An ega;'lp!z
was in the case by learned Counsel Ravivarma K i '
: : _ umar, appearing for the Uni
India, that throughout the country in 6.5 lakh villages, it is the barber co%nmunities a:()inﬂ?:
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lone. which carry on the traditional occupation of hair cuttings and no
aken up the said occupation. Though it may be said that people have
ation and became doctors, engineers, lawyers, etc, but these people
ation nexus exists till date in India. Thus the

parber comim unities a
other community has t

deviated from that occup
y small number. This caste-occup

whole caste on the basis of the occupation they follow could be called backward. ™

s a criterion cannot totally be ignored. So far as people belonging to these
Ily and educationally well off, are concerned, they would fall within
would thus be denied the benefit of reservation. Thus no person
anted the benefits of reservation. As far as the goal of forming a
casteless society is concerned, it is not reasonable to expect to achieve such goal in the
immediate future. Till such time, affirmative action needs to be adopted for the advancement
of castes which are backward. When it is felt that these castes have become sufficiently
advanced. then caste as a criteria for backwardness can be disposed off. However, we
concur with Justice Bhandaci on the view that time limit needs to be propounded for caste-

based reservation.

Thus caste a
castes, but economica
the creamy layer and
would be wrongfully gr

123 the Supreme Court held that a private,

In Indian Medical Association v. Union of India.
dmits students only on the basis of their

non-minority higher educational institution that a
scores in an entrance test is in violation of Article 15(2).

In Suraj Bhan Meena v. State of Rajasthan,”** court held that. in view of M. Nagraj &
Ors v. Union of India and Ors.'> if the state wants to frame rules with regard to reservation
in promotions and consequential seniority it hasto satisfy itself with quantifiable data that is
there is backwardness, inadequacy of representation in public employment and overall
administrative inefficiency and unless such an exercise was undertaken by the state
government the rules in promotions and consequential seniority cannot be introduced.

Reservation in promotion is dependent on the inadequacy of representation of members of

SC. ST and backward classes and subject to the condition of ascertaining whether such
reservation was at all required. As no exercise was undertaken to acquire quantifiable data
regarding in adequacy of representation. The Rajasthan High Court rightly quashed the
notifications providing for consequential seniority and promotion to the members of SC and
ST communities and the same does not call for any interference. S. Balakrishnan v. S.
Chandrasekar,' and the Government of Tamil Nadu v. Registration Department SC/
ST'?” the Madras High Court has held that reservation in promotion is available only to SC
and ST and not to backward class (OBC) and most backward class (MBC) Sudam Shankar
Baviskar v. Edu. Off. (Sec), Z.P. Jalgaon,'* The court held that consequential seniority

is not available to VINT.

122 Ibid.

123 ATR 2011 SC 2365

124 (2011) 1 SCC 4667
128 AIR 2007 SC 71

126 (28/2/2005)

127 (9/12/2005)

12¢ 2007 (2) MhLJ 802

101



In UP Power corporation Lid. v. Rajesh Kumar.,'” the Supreme Court held that Arts.
16(4-A) & (4-B) and Arts. [6(4) & (1), 335, 14, 141 and 309 - Reservation in promotion
with consequential seniority for SCs/STs - Valid manner in which may be provided - Law
providing for (i.e. R. 8-A of 1991 Rules) are invalid on account of: (a) non-compliance with
mandatory requirements laid down in M. Nagaraj,"* and (b) non-consideration of parameters
of Art. 335 - State Government of U.P. by R. 8-A of 1991 Rules providing for consequential
seniority in promotions to STs/SCs by virtue of rule of reservation/roster - For introduction
of said Rule, State Government neither identifying nor collecting any quantifiable data
showing backwardness of the class, inadequacy of its representation in public employment
nor taking into consideration issues relating to efficiency of administration; all mandatory
preconditions laid down in M. Nagaraj case- Government only relied on fact that: (a) M.
Nagaraj case had upheld validity of Arts. 16(4-A) and (4-B) to make law thereunder r/w
Art. 309, and (b) that S. 3(7) of 1994 Act provided that reservation in promotions by virtue
of any government orders (which reservation was in force as on date of commencement of
1994 Act) would continue to be applicable till such government orders were modified or
revoked - R. 8-A of 1991 Rules and S. 3(7) of 1994 Act, held, are invalid - Arts. 16(4), (4-
A) and (4-B) are enabling provisions and State can make reservation laws thereunder only
on basis of a clear and certain factual basis or foundation - Concepts of efficiency,
backwardness and inadequacy of representation are required to be identified and measured
- How best the conflicting claims of reserved and unreserved category can be resolved
without compromising efficiency of administration, depends on facis and data - Such
conflicting interests must be balanced and harmonized because they are restatements of
principles of equality under Art. 14- Government can only provide reservation after being
satisfied about said facts and data - Therefor=, final judgment of Division Bench of Allahabad
High Court at Allahabad, set aside and judgment of Division Bench of Allahabad High
Court, Lucknow Bench affirmed on this issue - However, any promotion that was given

based on dictum of Indira Sawhney and without aid or assistance of said S. 3(7) and R. 8-
A to remain undisturbed.

On the basis of aforesaid decision the following principles can be carved out:

i) Vesting of the power by an enabling provision may be constitutionally valid and
yet ‘exercise of power’ by the State in a given case may be arbitrary, particularly,
if the State fails to identify and measure backwardness and inadequacy keeping
in mind the efficiency of service as required under Article 335.

i) Article 16(4) which protects the interests of certain sections of the society has
to be balanced against Article 16(1) which protects the interests of every citizen
of'the entire society. They should be harmonized because they are restatements
of the principle of equality under Article 14.

2% AIR, 2012 SC, 2728
13 (2006) 8 SCC 212
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i)

v)

v)

vi)

vii)

viii)

X)

Each post gets marked for the particular category of candidates to be appointed
against it and any subsequent vacancy has to be filled by that category
candidate.

The appropriate Government has to apply the cadre strength as a unit in th.e
operation of the roster in order to ascertain whether a given glass/group is
adequately represented in the service. The cadre strength as a unit also ensures
that the upper ceiling-limit of 50% is not violated. Further roster has to be post-
specific and not vacancy based.

The State has to form its opinion on the quantifiable data regard'in‘g adequ'acy
of representation. Clause (4A) of Article 16 is an enabling provision. It gives
freedom to the State to provide for reservation in matters of px'oan?tlon, Clause
(4A) of Article 16 applies only to SCs and STs. The said clause is carved out
of Article 16(4A). Therefore, Clause (4A) will be governed by t.he ’Ewo
compelling reasons — “backwardness” and “inadequacy O.f representation”, as
mentioned in Article 16(4). If the said two reasons do not exist, then the enabling
provision cannot be enforced.

If the ceiling-limit on the carry-over of unfilled vacancies is removed, the other
alternative time-factor comes in and in that event, the time-scale has to be
imposed in the interest of efficiency in administration as mandatejd by Article
335. If the time-scale is not kept, then posts will continue to remain vac?ant for
years which would be detrimental to the administratif)n. Therefore, in e:‘ich
case, the appropriate Government will now have to introduce the duration
depending upon the fact-situation.

If the appropriate Government enacts a law providing for reservation 'withou_t
keeping in mind the parameters in Article 16(4) and Article 335, then this Court
will certainly set aside and strike down such legislation.

. The constitutional limitation under Article 335 is relaxed and not obliterated.

As stated above, be it reservation or evaluation, excessiveness in either wou.ld
result in violation of the constitutional mandate. This exercise, however, will
depend on the facts of each case.

The concepts of efficiency. backwardness and inadequac.y of representation
are required to be identified and measured. That exercise depenc.is on th.e
availability of data. That exercise depends on numerous factors. It is for this
reason that the enabling provisions are required to be made because'ea.ch
competing claim seeks to achieve certain goals. How tl)e.st one shc.m[d optimize
these conflicting claims can only be done by the administration in the context
of local prevailing conditions in public employment.

Article 16(4), therefore, creates a field which enables a State ?0 provide for
reservation provided there exists backwardness of a class and inadequacy of
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l'e[?r@entati.on in employment. These are compelling reasons. They do not
exist in Article 16(1). It is only when these reasons are satisfied that a State
gets the power to provide for reservation in the matter of employment.'?!

CONCLUSION

Reservation has done a wonderful job in uplifting the weaker sections of the society. It h

also ser}/ed the cause of social justice. One can see the people of SC/ST and ba)c/'kw a;
clas‘ses in every office. These people have to much extent, come into mainstream of ?111

society. Much have been done for their benefit and much have to be done. In thi; regard i
is e'flrnestl.y submitted that the time has come to implement the principle of.'creamv I'lig‘er tlt
alli u?cludmg SCs & STs. This submission is based on the fact that the person ;'vhtoy]“rll0
w1_thm thfi category of “creamy layer” has the capability in imparting education for t;: X
ch:lc?ren. in the best available institutions. It is the motive of justice is that this rincielIr
applies in cases of backward and most backward classes but not in SCs and Sst "Il‘jhe
ethos and spirit of the Constitution framers underlying behind the enactment ofArtiL;le lg
& 16 would be achieved in earnest if the people falling in creamy lawyers belonging to SCs
& STs come forward and give up the benefit of this provision to their unprivileged brothers.

l.t is also subm!tted that the benefit of the policy of reservation is visible in every sphere of
life so our I_’arlmment and legislatures should take a daring step for reducing the yell':z:c-‘:nta0
of reserv'at'lon (may it be one percent). This will not only enhance the notion ofpefﬁcienge:
and administration in state machinery but also boost the morale of general class. - y

The \;vhole philosophy f’f equality revolves around the premise that equality should be among
thua. s and unequal being treated unequally. Legislation must be enacted for the unequal’s
reating them as a separate class. This is the rationale of the entire reservation policy.

1 AIR, 2012 SC, 2728
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THE SIGNIFICANCE OF RESEARCH METHODOLOGY IN
HUMAN RIGHTS: ABIRD’S EYE VIEW*®

DR T.S.N.Sastry**

INTRODUCTION

Human rights compare to yester years are more complex in the contemporary era.
From their evolutionary phase as claim rights, they underwent phenomenonal change in
their growth, outlook, thinking process, significance, applicative percepts, norms, forms and
procedures in the modern epoch. Accordingly. any study or research in human rights needs
to be examined from different dimensions. Firstly. the theoretical foundations of Human
Rights in their development need to examine legal and non-legal perspectives. Secondly,
the legal base, evolution of it from municipal to international. and vice-versa needs a detailed
examination. Thirdly, the senerational impact and development of various rights requires an
examination in the context of the fourth phase of economic oriented era of globalization.
Fourthly, the role and perspective of the international organisations and their contribution in
the promotion and advancement of rights and their propagation through education necessarily
play a lead role in their augmentation, requires in-depth study. Sixthly. the functioning of
various international and national institutional mechanism, methods and percepts for which,
they are created need a critical analysis. Seventhly, the role of social actors and advocacy
groups, researchers and scholars requires an extensive deliberative research. Seventhly, to
help students and researchers what methods need to employ, expose. examine and analyse
violations of human rights and their consequences in their promotion and dissemination.
Eighthly. what would be impact of science. technology and other disciplines in the law
making process of human rights? Ninthly, the role of international and national judicial
organs and their jurisprudential vistas in the promotion and remedial mechanism provide for
the arrest of violations, calls for investigation. Tenthly. what are ethical and moral implications
of human rights research and advocacy? Finally. it requires comprehensive examination
through employing various methods that require motivating students, researchers to rise
above disciplinary and professional divides and explore new techniques to stren gthen their

research design and implementation.

The proliferation led to the systematic evolution and development of legal standards,
protective mechanism to address stupendous changes in the relations amongst comity of
nations, scientific and technological temperaments, the process of change in gloablisation,
and other economic, social, cultural aspects. However, one thing remains common and
permanent in the saga of theirs is persistent and continuous violations. The challenges
posed to them in evaluation to anc ient periods magnify from day to day, due to the perceptional
transform of ethical, moral, social, behavioural outlook of individuals, in their approach and

* This is the revised version of the Paper presented in the UGC sponsored National Workshop DEVELOPMENT
OF HUMAN RIGHTS ADVOCACY SKILLS: POLICIES AND STRATEGIES, conducted by the Department of

Law, University of Kerala in January 2014,
#*professor of Law and Coordinator, Human Rights Education Programme, Department of Law, University of

Pune. Pune
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practice mostly rely on the realisation of their rights, than to discharging the duties casteq
on them. To encounter the violations, and to address increasingly mature regime of specific
rights characterized to suit specific needs of every society due to the proliferation of indivisible,
interrelated nature of international law of human rights, it has developed an array of
systematic legal standards, supervisory mechanism at the international and national levels!,

The extraordinary growth needs a systematic study from every angle to understang
the acrobatic dimensions of human rights, and its educative impulse to erect an ethicg
world to enjoy the fruits in an equitable distribute approach, to augment the basic tenets of
equality before law, life and liberty without any discriminatory practices. To address the
gamut of international law of human rights, and its adaption to diverse subjects, situations
and issues to deduce the positive and negative impact on its actors. a number of research
methods and tools have had been developed in the contemporary era. The subjective and
objective factors of development of these techniques is to motivate the researchers and
students to undertake in depth studies to address the causative factors for their hindrance
on the growth and promotion of international law of human rights and its educational
objectives.

The paper examines to focus on some of the important significant factors of
techniques of research to measure and understand the dimensions of human rights with
reference to Meaning and conceptual perspectives of research Methods, Implications of
Methodological perspectives, the necessity of snap shot issues, Significance of Ethical and
Moral percepts, Significance of Survey, Statistical and case study methods, and the various
tools and methodological percepts to carry research through the above methods in Human
rights to measure the results and their implications.

MEANING AND CONCEPTUAL PERSPECTIVES OF BESEARCH AND RESEARCH MEETHODS

Research can be defined in simple terms as any systematic study to inquire any
aspect with an in-depth investigation to gain new knowledge. It further denotes to answer
a question or to find out a solution to a problem with new techniques or procedures to be
adopted with original thinking process. Further it seeks to find explanation to unexplained
concepts, to clarify the doubtful facts and to correct the misconceived facts. In the words
of Karlinger, research is a “sysiematic, controlled and critical investigation of hypothetical
proposition about the presumed relation among natural phenomena.™

This means a researcher need to adopt a good hypothesis to guide the researcher
in a good perspective without looming large on various aspects or to fall in dark. However,
since research fundamentally guides one to proceed in a systematic fashion to acquire new
knowledge and to find out solutions in a fruit-full manner, it can also be preceded without
hypothesis. In fact in areas like human rights which, is highly interdisciplinary in nature
many a times it may not be possible to fix a hypothesis with a single agenda. In issues
relating to socio, economic and cultural perspectives, the researcher may examine the

' flias Bantekas And Lutz Oette, International Human Rights: Law and Practice, 8-30 (Cambridge,2013).

2 Karlinger Fred. W, Foundations of Behavioral Research, 11 (N.V. Holt , Rinchart and Winston, 1975)
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issue under study from different dilnensiqns t?y drn‘wing a sc_l ui‘spccj fic ol'Jjeuti.vcf_; ui.' ll?u
study. In such a case, since the aim and Ob_jt?f.:tl\’e of r.esenrch is 1 curel.ul_ study of a bub_llep't,.
especially in order to discover new facts or information about it'. thc issue of hypolt.tfisxs is
not a necessary ingredient to proceed further and may lead to find out a hypothesis.

RESEARCH METHODS

The present century has opened up wlfi.th a number of challen_gesjto be ;gdress‘led
basing on the economic, social, cultural, polltlcal'and legal perspectlve&.._To a | rtc?ss the
various issues that are plaguing the comity of nations to evolve Iopg las.tmg‘ s? u ;on's, a
ndmber of tools are required to investigate each issue to temper with scientific solutions

that need to have a legal basis.

In comparison with sciences. in social sciences. a_nd esp.)eci.ally.. law l?eing a
normative science, each issue needs a systematic and through-mvest;gnt1011iromfdtffzre1'1t
angles. In a subject like human rights, which has an over be.zmng of every field of study m.
it. it needs every issue a proper examination by afioptmg various rc?seal'ch methods, patterns
depending on the type of issue under consideration for investigation.

Before employing the methodological aspects to examine the problel'ns and per\‘:epts
of human rights, the main tool that is required to have a research des!gn. Prior to framing a
research design, in social sciences a researcher needs to have two fundamental tools lhal

is descriptive and explanatory types to investigate the problem.

DEescRrIPTIVE METHOD OF RESEARCH

Descriptive and explanatory research mainly leac.is a researcher to collect data_by
probing through what and why issues. This could be considered as the base for d;velopm;g
a research design. It will in turn lead to examine and deals W.llh thfz type 0 re‘s‘ealtm
questions, data analysis that need to be applied to the problem under. tnvestlgation. .Desc,rslptnte
.method is concerned with ‘what is ‘might be applied to questions to _lnvestlgatcf. This
method is mostly employed with respect to state sponsored .reseal_'ch wnth.respecuv: -to a
number of issues by employing a number of indicators. The _mtentnop ot" th|§ research is to
produce a statistical data. In issues of human rights to give, an indication to stat; 0;
international organisations to find out the type of schemes and methods require to a ot;:
and to access the impact of the schemes that are introduced by it. The data ne.eds to be
collected either singly or in various combinations based on the type of research issues are

at hand.
EXPLANATORY METHOD OF RESEARCH

Explanatory research deals with “why’ type questions and goes beyond. descripti9n
and tries the reason for the phenomenon that the descriptive study already provided. In this,

T Oxford Learner's Dictionary , on line edition available at http:/’lwww.0xf0rdlearncrsdlctmnarlcs.com/

iti i ! ¢d14.5.2014)
definition/english/research_1 (Last updated14.5.20 ‘ o - o
4 Reena Gautam, Sources of Research In Indian Classical Music, 3 (Kanishka Publishers, New Delhi, 2002)

s What is descriptive research, httD:!/Icarngen.orm’—-aust/EchcthooksMECT HANDBOOKY6/41/41-
01.html, (last updated, January | 2013)
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one may employ causal questions for probing the issue and then proceed to expand

area W.lth number of players. In issues of human rights. it can be started prob‘ir?r7 i tthe
single issue, which may be expanded to study to the same issue with reference to dti‘ﬂl"z o
contexts and countries. For example, issues like exploitation of disable and vuinerabl ’rem
causes for their vulnerability in different contexts and other number of aspe s b
examined through explanatory method. e e

. i.?:oth the methods lead to answer the theoretical percepts,” which are highly intri
and significant in the context of social sciences in general, and human rights in gartic:late
Th'e obse:rvational aspects by employing descriptive and explanatory methods would Iea;
to inductive and deductive reasoning to arrive at a set of propositions based on the theoreti;'ll
percepts. Ip a way, it would help to find out the authenticity of the theoretical base of‘
number of issues of human rights since many of them evolve out of an account of economi fi
socio, cultural and legal process. -

SIGNIFICANCE OF RESEARCH DESIGN

. ResFarch design means the integration of various issues to study in a coherent and
logical fefshlon there by on¢ could examine the issue under study effect}vely with the hel
of analysis of data already collected by employing various methodologies. A research desi E
!1elps to address the proper concerns of research and guides a researcher to fill if aﬁ
lnac'lequacies found while, procuring further data. In view of a number of designs’ a .
avalilab‘le to examine the research data, especially in human rights research chgosin N
Eiesngn is the most important aspect since each issue and problem are complex ;Lnd intric":’;ta
in nzllture.‘For an easy and quick understanding of a design, the significance and th "
applicability in a specific context, the paper subtly, examines few of them. o

1. Action Research Design

An action-based research mostly helps in community-based research activities. It
focuses on pragmatic and solution driven research than to adopt s'imple theoretic‘:al
perspectwes.-fﬁll serious studies have a direct and obvious relevance to practice. This
methodo_logy is commonly employed in community-based research to examine the .olic
perspectives, l?eneﬁts derived and to suggést the necessary implementation mechan[iJsm tﬁ
redress the grievances. It also helps to suggest to access the national and international

* Th ] g
sy:;r:jﬂr;ga:,?:; .:fsit of mrerr;;fared c;ns!rucrs (concepts), definitions, and propositions that present a
: of phenomena by specifving relations among variables, with th i1
predicting phenomena. (KERLINGERF.N. anp Lee H.B. | F g | e e
mena.. N. .B. , FounpaTiONS OF BEHAVIOURAL RESE 15 0),;
Jor a clear description theory and ildi i B Dot
v and theory building see Jason A. Colquitt and cindy P. Z
in Theory Building and Theory testing : A Five D y o the g e paekn
ity by g ive Decade Study of the Academy of Management Journal, 50,
For a detailed study and method i
; : ! s and designs see www. _ibguides.usc
g)ntentx)hp?pld=83009&s:dﬁ818072 and the literature cited there in (last updated 152 2014). uasl;::et/
thcerncmat ! .Hgfhaway,d[)o Human rights Treaties makes a different,? 111 YaLe L] 1935-20.42 (20&)2) wheré
author discussed some of the models that need to be applied i - : " bindi
e e i s pplied in the context of binding nature and
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olicy framework on major issues such as Environment, Right to Development, and to
address the various issues of group rights.

9. Case Study Design

Case study design is normally applied in two ways in legal research. One is to
understand the perspectives oriented in a practical problem. This will help to understand
and examine an issue in particular context and facilitate to analyse with the theoretical

arameters. Another one is to examine the cases decided by courts, and to examine them
in the social context with an analysis of practical and theoretical purposes of the value of
judgment and its impact on the enjoyment of a number of human rights. A number of cases
decided by various courts, especially, the Supreme Court of India expanding the provisions
of the constitution through Public Interest Litigation are highly hel pful to study by employing
this method. It further helps to study, how and in what perspective individuals can demand
the state for the implementation the non-justiciable rights or Economic, Social and Cultural
rights through the prism of Fundamental rights or Civil and Political rights, when the directives
are neglected and which have a substantive bearing on the enjoyment of the first generational

* rights.

3. Causal Design

This type of research in human rights will help to understand the impact of a specific
change on the existing social conditions, norms and the futuristic assumptions that one can
lead to study a number of aspects ina causal fashion by interaction with various individuals
on various aspects of human rights, or with a particular group of people whose rights are at
peril. This type of research will help the researcher to understand at what point of time, the
other methods can be initiated either individually, or collectively asa mixture to broaden the
research to study whether claims mechanism need to be included for the various violations
of the rights, if so, what type of mechanism need to be employed to address or to suggest
the redress mechanism to the victims of rights.® This type of observational skills led a
number of people to evolve the Social Action Litigation in India which could provide a
aumber of durable solutions to a number of rights of various sections of people to augment
their rights as guaranteed by the constitution in its true spirit. ~

4. Cohort Design

This is normally a design employed in medical sciences. However, human rights
being an applied social science, this type of design help to study the behaviour and attitude
of particular populations and the way they exercise the rights and inherent difficulties that
they face in a new orparticular locality. This method is mostly useful to study the problems
and perspectives of Migrant and causal labour, refugees and internally displaced persons

etc.

% For a discussion on Claim research, David J. Harding and Kristin S. Seefeldtee, "Mixed Methods and
Causal Analysis" in Stephen L., and Morgan (eds), Handbook for Causal Analysis of Social Research 91-

113( Springer, New York, 2013)
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5. Cross Sectional Design

Cross section studies provide a snapshot outcome and basing on the studies of
researcher to draw inferences from the existing difference between people, subjects angd
the various measures that have been taken in the enjoyment of human rights. In this survey
method is mostly employed to collect data”.

6. Descriptive Design

Descriptive research is employed to obtain information about the current status of
the phenomena and te describe what exists with respect to variables or different conditions
in a situation. As discussed above, basing on the variables adopted by a researcher, the
problems will be addressed with a set of questions to investigate further what type of
methods and mechanism need to be employed to undertake further research.

7. Experimental Design

Experimental research is employed in limited time span to understand the issue
under study with a particular perspective to collect the evidentiary value of the issue.
Before proceeding further, the researcher need to develop a blue print with a set of aims
and objectives or a hypothesis to reach the conclusion about the independent or group
issues of the conceptual perspective of human rights of the particular group, or independent
issues which have relevance to the study with the help of corroborative substances such as
policy framework, statutory framework, judicial decisions etc. Before undertaking an
experimental research to verify the result oriented framework, it is always advisable to

undertake a pilot study which may help in the longer run to experiment with a single larger
group or different groups.

8. Exploratory Design

This is conducted in an area where there is no much research is undertaken. The
main objective of the research is to gain to obtain the insights and familiarity for later
investigation and to encourage further research. If a researcher would like bring a new
conceptual perspective, basing on the general aspects of human rights, or to articulate a
new right basing on the substantive rights which has not been advocated either directly or
indirectly in any of the texts and documents adopted either at the international or national
level. For example, Right to participate which is an important right constitutes as one of the
basic rights of the concept of life and liberty. Though this might not have been advocated in
any of the documents, basing on the necessity, the researcher may develop the thesis to

address the rights of an individual or a group whose rights might have been effected basing
on this concept.

For a discussion on and the conceptual perspective on cross sectional design, Chris Olsen and Diane Marie
M. St. George: Cross-Sectional Study Design and Data Analysis, 2004, available at http:/
www.collegeboard.con downloads/yes/4297 MODULE_05.pdf , (last updated Dec.12,2013)
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0 Historical Design

The purpose of a historical research desit?:n is to collect, verify, and s‘ynthcswe
vidence from the past to establish facts that defend or ret_"ute your hypothesis. lj[ uses
" dary sources and a variety of primary documentary evidence, such as, logs. diaries,
Sef?‘i?al‘l:gcords, r‘epoﬁs, archives. and non-textual information [maps, pictures, auc!io and
Sis:.ml recordings]. The limitation is that the sources must be both authentic and valid.

After adopting the design, one need to undertake the various i?sues under sjtu:g
mostly by employing the ethical and moral percepts of each problem, sn;n::e 111uman rif bs
are the synonym in the contemporary era t.c) consu.lcr the value based et ica ;,)ei;‘cepthic ;rl
observing, adopting, restraining and respecting the rights of gthers. B)‘r employing :: :;»_ e
and moral standards and their measurement through ob_sewallon. practice, sur'vey (;)r; a ;st :
methods through cross-cultural percepts, case SlleleS? one could understand t e h:l :l;le
regulatory norms to be evolved to make everyone to derive the benefits of hi:m:ian n% nsc ! i
way they are guaranteed. This method and design most!y centre‘s roundl the ltgy c,lorati ;)n
as advocated in the rights paradigm, especially through Article 29 of the Universal Decla

of Human Rights.'

IMPLICATIONS OF METHODOLOGICAL PERSPECTIVES AND THE NECESSITY OF SNAP SHOT ISSUES

The significance of human rights could be tested only in a pr-actical petrstgecn:f;e.
Any right or any issue of human rights (?ould be measured only on !ts |mpl¢;:rtne;rl11 a't :;r:;‘ *
extent of enjoyment and the benefits derived there from or the nega‘tlve aspects af issue
could be assessed by employing a number of rx?sea.rch metho(.is f'gr 1nvest1g?':lon 0 ar;{ e
under study. For example to study the implications and significance 0I luman eﬂ%od
Education, a researcher need to gauge various met'h.ods to resort. In.emp oying a Th o "
aresearcher in Human Rights need to have the quLl.lSlte tools such as 1_nforrpat10n gathert g,
types of information required for the study, interview, survey, statistical mptgs, mter_x;n;:’;
etc.!! After acquiring all the data one need to select a specific method of study to sul

design that is already planned.

To understand quick results to examine an issu‘e ur‘xder study, snap ‘Sh;)t rﬁearcl: enrs
one important tool, which is handy to employ in analyzing issue of _hur‘nan rights. owiv iﬂ;
one need to be cautious while adopting this pattern. Thls pattern is oii fEwo tybple:n i
respect to human rights perspective is concerned..One is to 'study a specific lproh e -
time frame and analyse the context in which the issue Is raised. For example td :: m‘:)}: .
assessment of a judgment of a court ora problem and other aspects that can lead to obta

quick results.

Secondly, snap shot issues in human rights may be studied by obsgrvation'al metho;‘is
of a photo type study and analyse the issues that need to be mapped basing on the

10 For a detailed discussion see OHCHR: Human Rights Indicators A guide to measurement and

entation, 2012, especially chapter II . '
g {‘zﬂl:rﬁ::ham Pillai’s Lecture on Human Rights Investigation and their Methodology available at www.

OHHCR official website.
| Il




understanding of the researcher. In this also a researcher need to choose the focus group
or focus area of research. which is vital.'? This methodological perspective could be adopted
in most sensible issues of human rights to understand, study the magnitude of the problem.
To assess the impact of the the judgment of the Supreme Court of India on various issues
such as Section 377. Prostitution, Trafficking, Child abduction. and other vulnerable and
disadvantaged sections problems, Environmental concerns of human rights etc., this method
is highly useful. Itis a handy tool, especially, for media and student researchers to study in
depth with respect to a small issue and to understand its significance in the context of study.
In litigation and trial monitoring aspects also these mrethod can be employed easily to obtain
quick results through observational percepts.

SIGNIFICANCE OF SURVEY, STATISTICAL AND CASE STUDY METHODS

Survey and statistics and case studies are other vital resource for conducting human
rights research. Survey is a method of data collection to describe, compare or explain
individual or societal knowledge feelings. values, preferences and behaviour. Human Rights
being a mixture of number of aspects, it needs to be studied form different dimensions and
angles. Hence survey plays an important tool to collect data.

Statistics is the most important tool in human rights research. This will help to test
the information in a comparative perspective. It is an extended tool to conduct qualitative
research by employing a number of questions like, what, which, how, what parameters,
how many samples are needed etc. This will further lead a researcher to find out the
multiplicity of problems surrounded in the free enjoyment of rights and would lead to find
out solutions for such problem to ensure the enjoyment of such rights without any violation
in future.

Case study is another- important method for human rights research. In this, the
researcher need to focus on a small area and observe the perceptional aspects involved in
it. Case study method requires a long term perceptional ideas and to study extensively the
problem under study from a number of angles. It fequires to analyse the behaviour patterns
of people of a particular society or group, obstacles encountered by them in the enjoyment
of their guaranteed rights, the various dimensions of socio, economic, political, cultural
issues involved in the enjoyment of such rights, the actions and reactions of the people,
reverse discriminations, the affirmative action’s of the state and society etc.

METHODOLOGICAL TooLS

- In the methodological tools a researcher generally require information, analysis of
the information, applicability and relevance of the data are necessary to carry forward
research. The researcher needs to have a thorough understanding of the issue under study.

The theoretical base would help the researcher where, how and what type of data is
required for the study. This classification would help to analyse the progressive nature of

12 Kristin Reed and Ausra Padskocimaite: The Right Tool Kit, April 2012 p.38 available at http:/
www. law.berkelev.edu/files/ HRC/Publications_The-Right-Toolkit_04-2012.pdf (last updated june 12 2012)
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the human rights issues to study. For example, human rights cducat_ion is not simply' meant
to study the various documents and literature. It udvuczll?s studying a number of issues
such as the affected groups. their rights; the legal scenario and other aspeclsl?eed to be
combined t0 obtain accurate research data to ilippl‘)" to ?hc probl(?m under study'’. At‘tlmes,
simple issue may bring in a number ot"complncatmns involved in the area of\researgh_ Flor
instance a particular group or com:mfmty may become vulnerabl_e due 'to th.e changes in ;1 he
legal policy. or other aspects of behayroural and other patterns. In SL-K?I'I SItuatlogs ; researcl: er
need to have patience and to investigate all the laspeuts from every ar_lgle and then Ena yse
the reasons which are most suitable in the given case that a particular group became

vulnerable and suggest remedies to reverse the situation.

After obtaining the data basing on the theoretical perspecti'ves or literature, one
need to give a sharp focus on the skills of interviewing. Interviewing is not an ea:%y_task aml:l
should not be taken ina simplistic perspective. It nce.ds a cgmprel\wnswe prf:palatl.on Wl:,1
a few sample questions. lack of focus on the art of interviews, framing of qun\estt(c;nsi ihe)
adequacy of language, who should be the targeted group, !mw and when to t,oln uc 'lki
interview, the socio, economic, cultural differences, behavioural patterns etc play a vila
role in developing the various perceptions of research.

CONCLUSION

Research in human rights is still in its infancy. The various r.netl?odological perc':epts.
theoretical dimensions need to be augmented with practical application at every point l:c:f
time. In the ultimate analysis human rights in every Fontextual problem of study need to. e

“interpreted with legal rules and regulations. Accor‘dlr_lgly, one needs to 1.1ndertake maptpt)lmg
exercise as rightly pointed out by UN High Commissioner for Human nghtsNava}nee am
Pillai. Mapping exercises is a three pronged ap.proach, s_uch as 1) docl:lmerll]tmg fcg;l;f)ss
human rights violations committed during @ partlcul.ar period, (2) astsessmg t1 e'em? m;gi
capacities within the national justice system t0 deal v.vnth such.h'uman. ng!lts vio al.]tmt.ls, ar;
(3) formulating proposals for the creation of appropriate trans itional JLISTICC mzc f}msm::»4 0
address the legacy of these violations in terms of truth, justice, reparation and retorm.

This would lead a researcher first to search for the docu.ments.. Inthe colntempor?ry
era, due to technological advantage of internet, mammoth‘ data.rf‘. available for mfo;_r,r;\z;tlog
and search. Various Academic and publishing houses, ‘Umversmes, GOV.efrl[Il.ctllitS, . andv
other non-governmental organisations developed a mu‘lttpronged an'd multi dl‘SCIp inary :a.s;ed
research information on various facets of human rights and their educative process an

procedures. Among the various resources, the electronic resource guide developed by the

i i s Pirk iai +t.al., Methodology and Tools for Human
12 discussion on Methodological Tools Pirko Poutiainen et.al, : ' :
F?;,ht; ;L;;:d Assessment and Analysis, 2004,0HCYR and UNDP Project report available at http://

R . ;
www.ighrp.urg[ﬂles/papwsllS(_)/impacL assessment_human rights_approach paper.pdf (last updated

.5.2012 o o .
s iloavnectha)m Pillai : Lecture delivered on Human Rights Investigations and their Methodology; 24

i http:l!gmigpal.gn.orglUﬁ[SEAL.ﬁSE/!!I
b 201, available at -
FQ§22;L5;;)Y§846756F6§525760500574710#sthash.SrD1w2QM.dguf (last updated Januyary 10 20l4:_)



American Society of i i
‘IJLI ican fﬁ.ouei) of International Law is regarded as one of the exhaustive list of resources
n human ights. The advantage in this e-resource guide is various links and their resources
are provided in a most easy and convenient fashion."

/ , 3 :
l\lf\ hatever may be the type of research or the problem that need to study on human rights
1ey need a small and humble beginning to develop and address the issues from their close;

circle as rightly observed by Mary Robinson, the Chair person'® i
) an » air person'® of the Univer . i
of Human Rights that: p of the Universal Declaration

“.where, after all. do universal human rights begin? In small places
close to home so-close and so small that they cannot be seen m;
any map of the world. Yet they are the world of the individu-a!
person; the neighborhood he lives in; the school or college he
attends; the factory, farm or office where he works. Such are the
places every man, woman, and child seeks equal justice, equal
0_{)portrtirity, equal dignity without discriminafion.‘ Unless these
rights have meaning there, they have little meaning anywhere
Without concerted citizen action to uphold them close }o home wc;
shall look in vain for progress in the larger world .” , |

_ The. above statement clearly advocate research in Human Rights and the promotion
of Human R.lghts Education need to augment in every Institution irrespective of their disciplin
of study. It is the duty of the academic institutions, especially the scholars of law to bezﬁ thg
cudgels of wrong beliefs, and other cultural perceptions to promote human rights for all
equa_lly. To this end, it is necessary to focus more on the strategies and tools ;f research
and its mn?thodological percepts in human rights. The research perception if highlighted
nurtur.ed, lmpaned to students of law in particular and various scholars and every segmen;
of society in general, it becomes easy to prevent the distortions and violations that su:f'ound
the'mos't famously infamous area i.e., “Human Rights.” The above brief discussion is
mainly intended to create awareness amongst the various researchers in India to further
stuc.!y to develop research patterns in human rights applicable to both international and
national scenarios and especially by legal scholars. ' o

'* Marci Hoffman: International Human R i
. ; iehts Law, electronic Resource Guide http:// asil.org/sites/
default/files/ ERG_HUMRTS.pdt (last updated August 28,2013) e iemasligS

'“ Draft of the UDHR Presentation In Your Hands: i i i
U U b i ands: A guide for Community action for the Tenth Anniversary
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sTRATlFICATlON OF MASTERS EDUCATION IN LAW IN INDIA: A
DEBATE ONONE YEARLL.M.ASAN ALTERNATIVE ORA CASH COW.

Prof. M.R.K. Prasad

The debate on the purpose of higher education is increasing in the wake of
Jiberalization and globalization particularly, in developing countries like
India. The growing concern for overt emphasis on market oriented education
which undermines the social value of education, is a challenge which the
present educational reforms has to face. Revamping of higher education in
law by introducing One Year LL.M. program has generated greater concerns
than industry oriented education. This article seeks to look at these concerns,
such as the possibility of stratification in legal education and using the One
Year LL.M. progranm as a cash cow by elite and private institutions. This
article also focuses on various expectations from higher education by
different stake holders and argues that the higher education cannot fulfill
its expectations without the contributions from various stake holders.

Traditionally, educational institutions are expected to create and disseminate knowledge.
Higher education being described as liberal education is naturally pre-supposes the inculcating
of critical thinking and developing advanced ideas and beliefs.! However, professional
education may have an additional goal of training in professional skills and values. The
change of social values particularly due to the emergence of economic liberalization,
globalization and market orientation raises the debate of higher education asa public good
versus private benefit.’ Corporatization of higher education further takes this debate to its
pinnacle as it advocates that higher education shall prepare its pupil to be industrial oriented
and suitable to the modern job market contrary to the conventional academic and scholarly

ideas discourse.

Legal education in India is no stranger to this debate. Firstly, the debate is on whether it is
a law school or lawyer’s school and secondly, whether the law schools need to cater to the
needs of the market or the society at large. Efforts to reform legal education dates back to

pre-colonial era and has continued in the post-colonial period.’One notable omission in
these efforts was lack of focus on Masters Program in legal education which is mandatory

* Dr. M.R.K.Prasad, Fulbright Scholar, Head of the Department, V.M.Salgaocar College of Law, Panaji, Goa.
The author likes to thank Dr. B.S.Patil and Dr. Mrunmayi M. Vaidya, Assistant Professors of V.M. Salgaocar
College of Law for their valuable inputs. The author also likes to thank Abigail Fernandes and Yashwant
Bohra for their research assistance. ;

i See Roy Y. Chan, ‘What is the purpose of Higher Eduction/ comparing Student and [nstitutional Perspectives
on the Goals and Purposes of completing a Bachelor 5 Degree in the 21" Century . Paper presented at the
Annual Association for the Study of Higher Education Conference, St Louis, Mo, 2013.

* For aims, goals and purpose of higher education See: J.H. Newman, The Idea of a Universily (1873); Peter
G. Taylor, Making Sense of Academic Life _ Academics, Universities, and Change (Buckingham: SRHE &
Open University Press, 1992); S.V. Barnes, "England s civic Universities and the triumph of the Oxbridge
Idea”\, History of Educational Quarterly 36; P. Ramsden, Learning to Teach in Higher Education (London:
Routledge,1992); N.J. Entwistle and K.A. Percy, Critical thinking or conformity? An Investigation into the
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for the teaching faculty in law.

The LL.M. program has failed to receive the attention that is received by the LL.B. program
It is ironical that Masters Program receives such a treatment when the execution of reformg
in legal education largely depends on the faculty.

It is not to say that there arc no cfforts. Several reports do mention the deterioration iy
standards of teaching.Occasionally. there are references to improving the quality of teaching
standards.” For example, there is a great deal of discussion on ‘non inculcating skillg’
which finally led to the introduction of four practical papers by Bar Council of India (BCI)
in LL.B. curriculum in 1998.However, practically no measures were undertaken by the
BCI to equip the faculty in offering these practical papers.

I. MicHER EpucaTion ixn Law: GoaLs, PROBLEMS AND PERSPECTIVES

LL.M. stands for Legum Magister. which means Master of Laws.It is a Latin
abbreviation.°The LL.M. (Master of Laws) is a postgraduate law degree usually obtained
by completing two years full-time program in India. LL.M. program in India was designed
on the line of other postgraduate programs like M.A., M. Sc, M.B.A and M.Com. Several
advantages in obtaining an LL.M. degree are indefinable. One may pursue LL.M. for
academic interest in the higher learning, or to acquire knowledge on a special subject,
mastering a super-specialized area in law, or to change the career.

V. Wish, identifies seven reasons why students opt for LL.M. in USA’

. To upgrade once C.V. by opting a better Law School
. To qualify for appearing in USA Bar Exam

. To develop a specialization

To improve English

To get a job

To get some international experience

To learn research and to publish

N R W=

Though there may be many other benefits to undergo LL.M. program,like some may choose
it just as an additional qualification or for promotion. The main purpose one could say is to
choose a career in teaching law in Indian context. LL.M. is made mandatory to become a
law teacher in India though it may not guarantee the job as time and again several other

Aims and Qutcomes of Higher Education, Research into Higher Education (London: SRHE, 1973) and R.
Barnett, The Idea of Higher Education(Buckingham: Open University Press and SRHE, 1990).

3 See Law Commission of India 14th Report 1958; Gajendragadkar. J, Report of the Committee on the
Reorganization of Legal Education in the University of Law, Delhi, (1964); Government of India, Ministry
of Law, Justice and Company Affairs, Department of Legal Affairs, Report of Expert Committee on Legal Aid
: Processual Justice to the Peaple(1973): Report of First Regional Workshop on Legal Education. (1975),

Government of India, Ministry of Law, Justice and Company Affairs, Department of Legal Affairs, Reporton

National Juridicare: Equal Justice — Social Justice | (1977); Report of the U.G.C. Workshop on Socially
Relevant Legal Education. (1977). UpendraBaxi, ‘“Towards A Socially Relevant Legal Education ” (University
Grants Commission 1979) (reporting on the University Grants Commission Workshop on “Modernization
of Legal Education); Report of Committee for Implementing Legal Aid Schemes 1981; Report of All India
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._sbility criteria have been prescribed by UGC. l-lowever.‘lhe.re ib a new Itrend that has
Y India; to get an LL.M. degree from a better institution particularly whc.n
e - l; f;(;ill a less known institution. Emergence of National Law Schools in
LL"B‘ degliee ;ntributed tc; this development. For better employment prospective sludcm‘s
g 'gﬂ?mlicM rograms offered by National Law Schools. It is not to say that LL.M. is
oﬂeﬂjoml / ‘rel-es'mt to attaining the higher learning of law. Many atime’s stud(_:nts do
comp::tLBI:\l\l/; wh(;n they realizehthat what they have learnt in LL.B. is not sufficient, as

ursu M.

quality of legal education offered by majority of law colleges in India is dismal.

-am is expected to cater to the

refore, an LL.M. program IS ¢Xpec thes : s o

Fl;:]eexpectations, the mushroom growth of LL.M. programs all over the;ndl:l )les.ul:mals

o r standards and in a sense it became continuation of LL.B. Many 0 thLSL'tp}ioct ‘rm\,

p;(;ted offering the same subjects that are taught in LL.B. program t‘lziat t?d\.vf:l? erou any
zpecialization. Further. the teaching levels both at LL.B. and LL.M. did not diiter.

above expectations. Converse to

“the educations systems that are created in.anciént times are not
designed for masses, they were in fact, crez}tc(eid fo{r theti:lt?dz{ig (;F:L::ildg;rr[:t ;Fl&zyw :jeri
i and creati t § =
Cﬂ?at'ed lcOrlthe P;‘ftil’lfész;s?":;é;‘gifl‘;“ ienntl ;’;;"{;‘llt";ﬁ over thge world. [ncrease in terms of
e ity Ottligc‘ational in;titutions turned. what started as centers for elite, into centers for
iy ;-l;'ehtlm subsidized higher education in India which is offered through F,everal ?ytate
mi;sg:;ltrz:lgUl}lliversities provided access t0 the populace.” A massive expansion of hlght.ar
:gucation particularly at Master’s level brought both, desirable and undesirable changes in

the focus of higher learning.

Dung Niuyen writes.

Due to this mass expansion the intellectual discourse that is centre to the l;z:rnmgy ll'; ;:::
, iti i ing taught eve .
’ tones and repetitive topics being !
ter’s program gave way to mono :
¥;§ tremf is %Vident if one can see how often the core curriculum of a:d LL.M. prograz :;
iversi issi i ters’ progra
i y Commission which controls the Mas
odified. Further, University Grants : i \ u
;‘uﬁa creates the model curriculum and most of the Universities offering LL.M. prog

blindly adopt the same thereby killing the innovation and local needs.

These trends of less emphasis on dynamic curriculum and good teachfers ar}d mc;tl'e foc.:lt‘:s
* onmarks and grades and timely graduating with their degree “the rgmat:f:;: notion of learning
for the sake of increasing one’sunderstanding is no longer practiced.

oy . . . t

are adopted for the same have diluted the very purpose of higher eCl e
result there are several teaching institutions that have mushroomed an

Report of the Curriculum Development Committee ( l98§-90)_k?§\:: z;sl
Baxi ittee: Justice Ahmadi, Report on Reforms in Legal E_,duc_atlon pnd Regarding F:_rnry :JI'; fnd
rof C?mmlli‘;f)i' K. Koul and V.K. Ahuya, Ed.s, Legal Education in Indian 21st Century: Pro cr;l.zs o
E:gi‘:)seséﬁ:‘nil‘)‘)‘))rrc[.aon of the proceedings of All India Law Teachers Cong:;css ;Sé((i) .J ?;:::i alionai
1999 at Universiy of Del; Report of Currewiurt BEEEREL, U0 ot Law Schoolof India
8?1?\5'::2?; “l;:af;,f:lt:r?g: fll;lf::isotgzl;c[%:w Commission of India, 184th Report on The Legal Education and

Law Teachers’ Conference 1981;
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policy that is adopted in education system has further opened the flood gates to private
actors in higher education. A new directionin higher learninghas been heralded with the
entry of private institutions. The public expenditure on higher education has dwindled ang
existing public Universitieshave suffered severe financial crunch and new appointments
have almost reached to nil.

[n addition to all these problems, distance education which was meant for reaching the
unreachable, created a new opportunity to amass wealth and contributed to further decline
in standards of higher education. LL.M. is no exception to this and many Universities
started offering LL.M. by distance education practically without orvery little class room
teaching. The mandatory requirement of submission of dissertation at the end of two years

became symbolic and travesty in the absence of qualified guides to guide the students in
research.

The neglect of LL.M. program resulted in poor teaching standards at the LL.B. programs.
Mediocrity in legal education is largely evident and in fact mediocrity became a hall mark.
The eligibility criteria adopted by the UGC for teaching faculty made LL.M. program
redundant at least for those who opted LL.M., to choose teaching as career. The ability to
teach, comprehensive knowledge of the subject, communication skills, research skills and
most importantly teaching aptitude and integrity of the prospective teacher had been absolutely
ignored by the NET/SET examination which is mandatory for becoming teachers. The

new Academic Performance Indicator (API) adopted by UGC had a potential to further
deteriorate the teaching standards.

2. ONE YEAR MASTER’S PROGRAM IN LAw

In the year 2009, the Ministry of HRD, Government of India constituted a Round-Table on
Legal Education. The purpose of such consultation was to advice and make recommendation
for transforming the legal education system in India. In one of its meeting, the issue regarding
restructuring of the existing LL.M program was raised."" In order to attract the brightest
graduates in law towards the post graduate program, reducing the current LL.M. program
duration from two-years to one year duration was considered.

One of the core objectives of such consideration is to improve the traditional post-graduate
study in Law in the University system.'* The task of restructuring the LL.M. was entrusted
to UGC. Accordingly, the UGC constituted an Expert Committee."”

Professional Training and Proposal for Amendments to the Advocates Act and the University Grants
Commission Act, 2002; and Knowledge Commission, Compilation of /recommendations on Education
2007.

It is not to say that there are no efforts to reform LL.M. For example two notable attempts were made by
UGC for revamping the curriculum of LL.M. first one in eighties by Curriculum Development Centre and
the second one in 2001 by Curriculum Development Committee. £

The Report of the Curriculum Development Centre in Law (volume 1), UGC, 1992, First National
Consultation Conference of Heads of Legal Education Institutions held at National Law School of India
University, Bangalore on 12.8.2002; 184th Report on The Legal Education and Protessional Training and
Proposal for Amendments to the Advocates Act and the University Grants Commission Act, 2002; and
Knowledge Commission, Compilation of /recommendations on Education 2007.
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The Expert Committee subm

itted its Report in favour of introducing one year L-L.F?’l. Program
Draft “UGC (Introduction of LL.M. I-Year Course) Re‘:gulallon_. 20107. H?\-\"et\{eh

»ting of Round Table it was suggested that‘the U.G..C ; m?y expranrd thel‘..\ls ujg
gt i . on restructuring legal education for ensuring wider cun.sultatmn: As a
et 'Commmeil'{nnof Jlnl\-’ 2010 sz LExpe,rt Committee of 13 members was cousmu?ed
res‘flt' e m(C)‘r: i mnﬂiﬂ_ of f;rof. (Dr.) Jose P. Verghese. The Committee after holding
prd el ‘ml;lul‘v iOIPO to February 2011 submitted its final Report based on the

ittings during : d .
o 21:11 r%lade bvrthe subcommittee.'* The Report consists of two parts. The first part
propos )

emester 5 g nsists
s the requirements of the program arrangement of semesters. The secon?{ part :0
it i i g are as
t'c;:";'tles of the courses to be taught. The main recommendations of the Report are
of Ul |

follows:

along with

= = i i i il’] ester
ne car MﬂStBl’ S D‘.r l(‘!C n La ou - ! . W r “ 1 ‘;I. ’

s recommended to have four components such as: (1') Foundation / Comput!sory (l;‘apde.:s
lZiSa ers of two Credits each): (2) Optional/ Specialization P?tpers (ﬁ? papers oth‘ci).t r)e its
Eaagh)? (3) Practical Teaching Exercise (four Credits): (4) Dissertation (four Credits).

It is mandatory for the [nstitution offering One Year LL.M. prg%ram :()j zsl::lt;lﬁ:vge;ttle; aostt"
Excellence for Advanced Legal Studies & Research (CEALSR), a i T

lified Professors/Associate Professors of Law, as regular teaching ‘ l
f0:1 rl gtl::ngth should not be less than 10 in number, and other necessary researc personnel,
::1; sufficient non teaching staff, to start the above said Course.

an application for recognition as a Center of

i uggests that :
B R formation and an undertaking to observe the

Excellence shall disclose all necessary inform
guidelines/norms issued by UGC from time to time.

w the plural form when used in abbreviated form. Therefolre ML
i 3 sans law and it denotes a general concept
i - » as Legum is a plural form of lex. Lex means !
lealShoﬂ ?::a?;,el;r; haeansg“speciﬁc laws” See, What is an L.L.M.. LLM, G;feie.d;\ggs.rg; ifztgln:\;
ragrai Worldwide, available at http'.//www.llm-guide.conﬂwhm-1s'-an-llm (last .\‘;;Sl ¢ e Fotd
z ff'?i/gf'f;m; Ro ns H,’hy Lawyers Do An LL.M.?, ELM. Guide, available at http://www.llm-guide.
T Wish, easo

isi 2-02-2014)
icle - «-why-lawyers-do-an-lim (last visited 0 : ' ' ‘
8 Enlclt}';(’g%; r;'?uszo;"]r:: P:{rposvyof Cbllege and Higher Education, a_vgllablc at :izllt%é/ l\\;ww.dcltm.ollcge.edu}
l:I;I;ge1t%w'.)r(ind‘s/DWOnline()()ithe:trua:.purposeofcellegc:.htrf’ll(Iz_tst\usncd]2-90 - L '\)f;;;sities J—
* g: per UGC there are 659 Universities in India out of which 312 are State Unt i
s

Universities, 173 Private Universities and 129 Deemed Universities, available at http://www.uge.ac.in/

0ldpdf/allUnivcrsity.pdf(last visited 10 - 04 - 2014).
10 Dung Nguyen, supra Note 8.
I 1 7% November 2009. b
2 ittee on Restructuring Legal Education, ’ .
I'z _Ti;i%;;ﬁ?;ciirggm;om Chairman and five other members. Prof. (Dr.) Jose P, Verghese was appointed
as a Chairman.
4 Supra Note 12.

6 In Latin, a letter would be repeated to sho
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The CEALSR is expected to maintain highest standards of academic excellence both i,
teaching. research and capacity building. Different courses must be designed for this ong
year program and these coursesshall not be the same as arealready studied at graduate
level. It is also suggested that this course being intensive in nature, the graduates of One
Year LLM may be exempted from NET Examination for being appointed as a law
teacher.The recommendations also allow the students to undertake a semester in another
law school in India or abroad under Student Exchange Programs by transfer of credits,

Based on the above recommendations,University Grants Commission permitted the
introduction of one year LL.M. programin India from the academic year 2013 — 14
However, it is pertinent to note that there are several changes that were made in the fina|
guidelines issued by UGC (hear in after the Guidelines).

The nomenclature of Center of Excellence for Advanced Legal Studies & Research
(CEALSR) is changed to Centre for Post-Graduate Legal Studies (CPGLS). Though the
new guidelines issued by UGC state that post-graduate education in law can be introduce

only after fulfilling the minimum requirements but it failed to provide any measures to
ensure such compliance.

Provisions regarding application for recognition, mechanism for post recognition monitoring
of compliance to the guidelines, were conspicuously missing in the UGC guidelines. At
several places the Guidelines stress on the quality and standards, but unfortunately, in absence
of monitoring mechanism there is no guarantee that the one year program is going to be any
different from two year program except reducing the duration of the course.

The original recommendation made it mandatory to disclose the staffing pattern and
infrastructural facilities in the application and undertaking to observe the guidelines/norms
of UGC. However, the Guidelines are not only silent about it but it mentions that the Centre
of Post-Graduate Legal Studies shall disclose similar information only through its prospectus/
website. As a result, the basic idea of improving standards of LL.M. would be defeated
particularly when 200 and odd Universities/institutions that are offering LL.M. program in
India'®decide to introduce One Year LL.M.The recommendation that the course should be

offered by trimester was also diluted by the Guidelines as it gives a choice to the Colleges
to opt either for trimester or semester.

It is not to say that there are no positives in the Guidelines. It has inserted a specially
designed curriculum'” to orient students towards te;aching and research, which if offered

by the Institutions would have a greater impact on improving the teaching standards in law
colleges.

15 UGC Circular No: D.O.Ne.5-1/99(CPP-11) dated 18" January 2013
16 See, http://www.telegraphindia.com/1110616/jsp/nation/story_14120327 jsp (last visited 02 - 02 - 2014 )

17 The guidelines in its Annexure mentioned six specialization in which the sixth one focus on LL.M. (Legal
Pedagogy and Research).
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3 STRATIFICATION OF MASTERS EDUCATION IN Law

| education in India being mass education,'® poses serious restrictions on quality. dcl_uh

B s Gon relevance. On the other hand LL.M. is expected to attract few

per insights to the study of law which would be able to address

er. it is evident that thc&&_]ﬂsting two year LL:M. has f(ll'ﬁ(.i to do

e. LL.M two years course is mostly viewed as an extension of L‘L,.B. . The idea of

o Sa'mnv'Onc—Ycar LJL.M on the lines of Universities in US and UK is to improve the

p::l:‘;‘::gs of learning and research. However, the rising cost of one year LL.M. seriously
S =

Le
and its contemporary

students and provide dee
there restrictions. Howev

Jents this idea.

Three factors: raising tuition fee, low teaching stam‘iards, a1-1d high ?XPCC(&HIOYH u-pEE tll}[e
dents with time constraint, undermine the very 1dea.of introducing One Year M.

!,;at\l{:ter Jooking into the fee structures of institutions offering One Year LL.M., one can say

that it would have worst possibility of causing stratiﬁcmlon of post graduatellelgal educa(t)l;rl:

in India. It has the effect of reserving better/quality education (though have (r)r;)é o

doubts about it and I strongly believe that the number of years would make no impr

in quality) to the rich and urban middle class.

It creates a social stratification among the students of One .Ye.ar LL.M(.i gnttti Twuoal\i’gzas
LL.M. as students of One Year LL.M. are vieweq as more sophlsucale’d a[er ;[ er. c;ntens'wé
Sucha view is made possible by the very description of the One Ye.:.ll‘ d. . czilst e
course and the report says that the One Year LL.M. program was introduced to

LL.M.

But in reality it may so happen that the students who can afford high t:i:res w;)ll Ogor :;rO:eS
Year LL.M. program and students who cannot afford, will go'For Two hear:ratif:gc atio.n :
a result, the student of two years program _who already suffers duetot eds . y;ar
also in a disadvantageous position of studying one year more where as students

would be able to get gainful employment a year before.

Further, most of the traditional Universities are not in a position to introduce One Year

g ;

LL.M. due to several reasons such as establishing a se.parate centn:e for LL.M];Jan_d mﬁf;iv

of (:ledicated faculty to the program. Universities of single facul‘ges such. as ?tl'onnt?oduce

( i iversiti deemed Universities are in a position to 1

Schools, other private Universities and :

one year LL.M. as changing the nomenclature to Centre for Post—Grad_uate. L‘ega: lStu;lllzi

i 3 ti-faculty Universities as there is minimal lev 7

is easy and simple compared to the mul‘ y Uni :

scruti)r(ny due to in-house monitoring. This trend is evident through readlr_lg of t.he {iata tltlltz:t
. . ultic

out of 10 institutions that are offering one year LL.M., there s not evén a single m

‘facult)./ Universities are offering one year LL.M.yet."”

1% There are about 1,100 law college in India, http:llwwwbarcounc_i_!{fﬁndia.orgfy_vp-content/uploadsf20l 0/05/
List—of-Law-Collegcs-ZO13-as—0n-lst-Jan.-2013.p<!f (last visited 02 - 04 - 215)11\: 2) TE——

19 The data is based on the information available on internet search _for the L“. M On : o
could be a possibility that the information about the institutions which are offering one year prog

not have been available on internet.
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In almost all the institutions offering LL.M., the fee structure is very high, the lowest beipy |
Rs. 45000%°and the highestRs. 4,00,000/-2'Privatization of education is one of the maj,
reasons for escalation of costs in higher education. The requirement under the one yey
LL.M. guidelines that minimum ten dedicated faculty members of which at least four shoyyg
be either Professors or Associate professors, requires a lot of financial support. The facy]

salary alone would be between 8 to 10 lakhs a month leaving apart the infrastructural apg
administrative costs. This imposes a huge financial burden on any institution that offers,

one year LL.M. course keeping in mind that the cap on admission is 20 students. Furthe
implementing the workload requirements under UGC regulation would not be possible dyg
to the fact that the number of teaching hours would be much less than the UGC norms?2

The high costs of legal education would have an adverse effect and often force students tg
complete the basic requirements mechanically thereby restricting any effort to gain knowledge
for personal enlightenment. The effect of stratification leads to the belief that certai
institutions or class of institutions are meant for particular courses where as others would
not be in a position to offer such courses.

As the Marxists point out, the economic base determines the shape of the superstructure
i.e. society — culture, the State, and education; higher education becomes a certification of
class membership.It legitimizes the system of inequality in the educational structure. The
Marxist idea of educational institutions trains the rich to take up top jobs while conditioning
the poor to accept their lowly status and restricting their chances in taking top jobs in the
class structure, stands vindicate.

Institutional differences such as One Year or Two Year LL.M. influence the degree of
education that students obtain and perpetuate continual income and social differentials in
the education system. Further, grading of institutions tend to concretizinginequality in education

L

structures. Grading tends to separate students by class and limits opportunities for students.”

The most significant factor that determines the quality of education is quality of teaching,
availability of the qualified teachers and adopting best teaching practices. The teaching
method adopted in India particularly in legal education is lecture method. Though of late,

™

» [ndian Law Institute, Delhi, available at http://www.ili.ac.in/courses.pdf

21 Jindal Global Law School, Sonepat, available at http://jgls.edu.in/content/eligibility-and-fees

2 As per the UGC regulations Professor and Associate Professor are expected to engage in minimum 14 hours
of direct teaching and learning process whereas Assistant Professors are expected to engage 16 hours per
week. However a relaxation of two hours may be given to Professors who are involved in extension
activities and administration. A simple calculation would reveal that 10 dedicated faculty for LL.M.(4
Professors/Associate Professors + 6 Assistant Professors) would require about 152 hours of direct teaching
and learning process per week.

23 Dr. GB.Reddy describes that introduction of One Year LL.M is with “the sole object of facilitating the
entry of Law graduates from National Law Schools, who pursue one-year LL.M from US and UK
Universities, into law teaching posts in national Universities*. R.Ravikanth Reddy is of the opinion that
‘Only the future of National Law Schools has been kept in mind’. See, Proposed One-Year LLM leaves
some teachers fuming, The Hindu, available at http:/!www.thchindu.comftodays-paper{tp-national/tp-
andhrapradcsh/proposcd-oncyear-lIm-Ieavcs——somc-tcachers-fuming/’arlicle4042293.ece, (last visited 02 -
02 -2014)
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i { aine in lecal education. the use of
ther methods of teaching have gained momentum 1n legal educa

ture method is still prevalent. This is a widelyused method.particularly in LL.M.
[ecty o

fLL.M.. needs to address the issues of quality of teaching, methods of teaching

ing o . ‘ Hgetiyons i
Bovae i acity of the prospective teachers. These issues in fact should be in

puilding the cap ; teacl se issues in fact shoule’ 5¢
nndfont as in India, LL.M. is a basic qualification to choose the career In academics.
fore r s € (]

fortunately. no effort was made in this regard. Even the Expert Committee lor.O‘nc
) ; . = 5

. LL.M. failed to address this problem. However. Prof. Madhava Menon while submitting
I AVLs : B . g s S . - title
“;ea uidelines to UGC introduced a specialization 10 address these issues under thi u?::
- R ' b oreatine such a specialization is to builc
‘Legal Pedagogy and Research’. The idea behind creating such a speci

teaching capacity and quality of academicians.

important step towards improving the quality of teaching, nevertheless.

e A ffer this specialization thus

jori instituti ering, Year LL.M do not o
majffﬂty }?f " ;?th:m:s:iljn?it:;:.“}bilﬂ;:w only one institution offered this specialiéation.:‘
makmg:.o:lsf%?\;uch a[;)athy from the majority of the institutions is that students may not opt
E:resf:h a specialization as it would restrict their career option onl'_x' l()__tejaffl;fdg'{i :: .:::Z

me time what about the students who have opted for other streams as specializa :n
z«aould later like to opt for academ ics? They have no exposure to the legal pedagogy. 1he

[ndian Law Institute reconciles such a problem by making available two papers on legal
pedagogy to all streams of LL.M.

High expectation from the students, with time constraint, results in ignoring the deeper

understanding of the subject. Rushing through the course within in one year make the
students more concerned about completing the course within time afnd getting good gradf,
than real learning. Obtaining the degree on time becomes the primary conceri overb the
central idea of learning by challenging well established thoughts, c.iocl:tnnesgnt(li probing
jous i learning for the sake of learning” is lost an here is no
sterious ideas. In the process, learning for the : .  aiiitiRre e
?ilr)rrle for idyllic learning and exploring the possibilities of broadening the t)el s.pt,ultwes. Fe.w
i i fear v sting the course in
i i i LL.M. confirm the fea that completing
interactions with the faculty offering . car : i
ime i i i ality of learning, improving researc !
time is more important than the learning. Quality ( : :
and honing the skills become secondary 0 obtaining the grades. As a result the very idea of

starting One Year LL.M program, is lost.

4. ONE YEAR LL.M. A Castl Cow
eling that one year LL.M. has become Indian ‘cash cow
i , 707 at s i M.
program’ for many institutions. For example in early 70%s to late 90 s in USC,ll\, tLL .iid
program was basically aimed to attract foreign students. Very few Am;:lnv;m‘st;tj Se; 3 use t
‘ ion i 5 : 0 no
; .ialization in tax laws. Most of the law schools 1n
to opt for LL.M.. such as specializa ool e usually
i g -ately to LL.M. students. LL.M. stu g
offer any special courses Of classes separal n ‘
take theysa‘:ne courses of JDs*. However, LL.M. students pay the same tuition fee as

In such a scenario one gets the fe

i i i ' issi ertisement2013.pdf
M [pstitute of 1 awNirmaUnivcrsity, http:/,’www.mrmaum.ac.mﬂ'law/admlsswnﬂ.l,MAd\. ertisemen P

2 Dung Nguyen, Supra Note 8 ' ‘
% JD in USA is equivalent to LL.B. In India.
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IDs. There are no special efforts from the law schools in LL.M. and even the placementg,
In spite of this the LLM students in USA consist of about 7 percent of law school enrollments
and the total number of LLM degrees has increase to 65 percent in the last decade. Ag g
result critics describe LL.M. program as a “cash cow” and still growing in popularity at law
schools in USA.”

By looking at the manner in which one year program was introduced and also considering
the point that the dilution of standards with no accountability and scrutiny on how thjs
course is being run by the institutions,it would have the effect of turning it in to an Indian
Cash Cow Program. For example, the requirement of ten dedicated faculty as already
discussed, is not feasible. In the absence of any scrutiny. the institutions tend to use the
same faculty of LL.B. thereby enjoying greater financial benefits. Therefore, the institutiong
may like to introduce the program for monetary gains. This belief would be further
strengthened by looking into the treatment given by the elite law schools to their LL.M.
programs. It is an open secret that the elite law schools focus on LL.B. program and
LL.M. gets a step motherly treatment. Unlike in USA, institutions in India though offer
L.L.M. as separate course with special class, there are no special efforts from the institutions
in strengthening the students.

It is not to say that pursuing an LL.M,both in India and abroad, has no benefits and if so,
why is there a growing popularity for obtaining LL.M. nationally and internationally? LL.M
abroad may help in international network and gaining admission to the bar in USA.*® The
globalization of legal norms particularly in trade matters requires international perspective
and training. An LL.M. from a reputed law school may improve employment opportunities.
The advantages may be indefinable as in terms of exposure to other legal systems, different
law school environment, challenging traditional and doctrinal limitations, interactions with
different students and faculty gives an edge than having mere LL.B degree.

Though these benefits cannot be ignored, reducing the term without improvement has an
adverse impact giving an undue advantage to elite and private law schools. Short term also
means quick money, no time to reflect what is happening both for the institution and the

students. Paying high fee one way guarantees degree. There is no time for improvement,
review and rectification.

5. ExPECTATIONS FROM HIGHER EDUCATION

Educational institutions particularly at the higher learning bear higher responsibility in
designing the courses and curriculums as they impart education to the students who are
supposed to play a pivotal role in the socio, economic, political and spiritual development of
society. This burden is more due to the fact that being humans we need a greater amount
of care and education to become the doable members of the society. Unlike animals,

37 Bryce Stucki. LLM: Lawvers Losing Money, THE AMERICAN ProsPECT, available at hitp://prospect.org/
article/llm-law yers-losing-money (last visited 02 - 02 - 2014).

2 Por instance. an LL.M. degree from an ABA-approved law school allows a foreign lawyer to become eligible
o apply for admission to the Bar (license to practice) in some US States, such as New York.
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d f protection and training to survive in society. As Richard R. Ernst
s RS el e ion i ' ake the humans ready for “social
. ts that several years of education 1S necessary to make the ans ready
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understanding, and responsibility.”

Bl

g [ rhi > its 7 s it simply
hen education determines the fate of human society, what would b} its goal. Is it su.np:l
N e'r:i' g information and offering knowledge? The ultimate goal of the higher cdu:{llu;:m
) ; ‘ i [ ting know 6 isd /isdom
o idi infort nd imparting knowledge but wisdom. Wis
L ons is not providing mere informationa parting ledg .| r
B s achleve s ing i ation and providing opportunities to gain
i i -ating information and pr g ,  gai
t be achieved simply by generaling VidBTS: fnities :
canmf)iedﬂ'e by reading facts from heaps of documents, textbooks and internct. [_ducratmn n;
. i i : inds | “bias-free an
knoectedbto liberate the minds of its pupil. To liberate the minds it should be hm;l leib“ "
2 i : Sl ey . ‘!
l;xp'tless openness, combined with critical thinking, and most importantly, combinec
imi )

7% 30

wisdom and compassion”.

Ider of the society has a great expectation from the educational

truly skilled professional with values: indusnty expects tlu-:t

raduates who are properly trained and prepared to satisfy the demand of ll:ldlll:u :Ve‘:}::

S ‘ i ive citi expects better results. Ho A

i ductive citizens. Everyone exp
State expects law abiding and pro : : O e e il halddls
ectation of educational institutions 1t ;
one needs to understand the expec el instinutions from LR s it
ibuti . stake holders to the institutions in shaping :

and the contribution from these s : L s I Eighet
i tions as these expectations pose s¢ { ;
crucial to answer these ques _ . |
education because each stake holder’s expectations are different from others

As a result every stake ho
institutions. Profession expects a

Therefore, it would be shortsightedness to believe that the educational :psltltutlot:;s ::; g:t,at;e:l
st for industry and for fulfilling its requirements‘. It WOLEld be foolishness to ac P

illiztsec::rorporations could just pick and enjoy the fruits of trained studentsl. ar;)d mlft’ltt;pw?,i'th ;u:

imi i ion could not expect to reap the bencll

profit. Similarly the society. thfe professmn.(,oulwr(m A e
contrib‘}ti_f‘f‘% . t:il::%)ﬂr(:::z?;:; igr?; lr:sl;::ces to tﬁe edufational institutions in shaping
WSPO“S‘b“'tli afl‘) market oriented and industrially suitable? Is it not the duty (‘)f the State
:Ledsttl?: ;:(t)?'e:si:n to step in improving the intellectual and infrastructural requirements of

the LL.M. program? Unfortunately the efforts of State in revamping the LL.M. program

i i serving
hasresulted in creating a cash cow to the elite law schools and depriving many de g

students who cannot afford the fee.

An increased cost of education has a direct impact on the‘pz:lth th{? st:li:il::;j Li:}t;sitsl,t ‘:z
bvious why most of the LL.M. programs offer only in l.lStl‘)f 0 . e
cpecializt It would be unfair to expect that these students would choose
Spem?'hmr'z:&:rs teachers, judges or researchers and thereby contribute to the Lleve}?p?}ent
?)‘:‘it)t?elsguntry. A‘s a result’both one year and two year LL.M. fall well short of expectations

of other stake holders.

{ v = Wnersonen/ emeritus/
29 Richard R. Ernst. Heading towards a Better World, available at htip://ww \\*_dmb.t.lzz.l.;gx;.‘r;;mm eme
29 Richard R. s E ' o Hidpo s
rerns‘l;'publicatinns/Headingf‘I'm\ ards_a_Better_World.pdf last ¥ isited (20 - 0
*0 1hid
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[n conclusion, it i i e i isis in hi
usion, it is obvious that there is a crisis in higher education in | isi
runs deep. The so called reforms i ot ( £ UL BT, B
e s g orms in legal education particularly at LL.M. are superficial
e 0 . - - =9 iy . T 1 ) - B l - : )
puh(o | Ita Idress the problems in a systematic manner. These reforms need to aim at
" ca . . . - - « r . £
teqc‘lﬁl 2 Iﬁlﬂl;:g anl;‘,l by garnering institutional support for innovative, practice oritntc;d
aching approaches. Further. any cl i i iy - 1L ai
] 4 changes in the higher education i i
: . on in law shall :
romoting an . sterit's ; e ‘ e
p g and producing competent and socially sensitive legal professionals. The idea of
. - O

revamping LL.M. shall not be confined to providi
0 ’ ra y o w H
i i providing knowledge effectively but should focus

Industry ori é i I
ende“é ;entflz((ji legal education may be necessary for better job opportunities but such an
e E g ; :
Ofmo‘ie ' _mnl nlotd[gnort the need for buildinga just society. Therefore. in the n'1r;1e
dernizing legal education by revampi : : it
) g A mping LL.M.. merely reducing its ti i i
b ’ . gl . 3 ing its time duration without
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Ethical paradigm for regulation of Cyber-Space
Amar Pal Singh’
INTRODUCTION

As the ICANN, which performs the functions of top level numbering and name assignments,
prepares to relinquish part of its functions to a more internationalized system. the jostling
for more space in internet governance has increased at the international level. While
countries like Russia, China and Saudi Arabia bat for multi-governmental body under the
International Telecommunication U nion of United Nations. US insists on multi-stakeholder
oversight body. India apparently has been trying to hide its lack of preparedness under the
grand-standings like greater say to governments and accountability on the nature of civil
society. It is worth noting in this context that while a multi-lateral government takeover is
apparently a bogey, the multi-stakeholder concept and the way it works, may end up in
serving the needs of powerful corporations with the imprimatur of civil society. In such a
scenario securing a healthy democratic space with due respect o the values of freedom of
speech, human rights and privacy rights in the internet governance is going 10 be a major
challenge before the new government in New Delhi which swears by the name of e-
governance.

May we take note of the fact that irrespective of the approaches of the governments
towards internet and e-governance it cannot be forgotten that today IT sector is deeply
integrated with the global economy and contributes nearly 8 percent of India’s GDP. Besides
India is world’s third largest group of internet users and therefore India does not have the
luxury of quixotic pursuits. Our negotiating positions have got to be firmly rooted in our
economic interests and issue based coalitions with a firm belief in securing that democratic
space in internet governance. It is in this background that this paper seeks to explore the
quality of control mechanism in internet governance, the regulatory pattern that the
international community would negotiate and seek to establish with an overall objective of
international peace and prosperity. Obviously this cannot be in the form of all or nothing
rule systems, the black letter law or the “hard law approach™ as an international law
practitioner would put it. rather it would require soft law approaches in the form of ethical
principles. and mechanism for creation of trust and fiduciary relations slowly maturing into
hard law approaches. At the same time mere cthical framework too would not suffice for
ensuring a viable and long-term structure of cyber-governance. If history tells us anything,
frontiers and public commons do not fare well without government protection. The seemingly
limitless space for growth for the nascent internet is likely to face the “Tragedy of Commons”.
In fact we already face the threat of sex and money having carved deep channels into the
[nternet environment that will require serious intervention and reclamation efforts on a
very wide scale, which only governments are equipped to do.

* M.A.English, (Meerut Univ), LL.B. (Poona Univ), LL.M. (Constitution), M.D.S.University, Ajmer, Ph.D.
(Rajasthan Univ), LL.M. (Legal Theory), European Academy of Legal Theory, Brussels (Belgium), Professor
(Law), Dr. Ram Manohar Lohiya National Law University, Lucknow (UP).
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[he paper has been divided into five parts. Part-1, which seeks to explain the import of
“cyber-ethics™ is followed by a discussion as to the exact import of hard law vs. soft law
approaches in Part-I1. Part=IIl would make an attempt at deciphering the soft law
approaches in-terms of ethics and trust building and part-IV would take into account the
necessity of balancing soft law approaches with hard law approaches so as to avoid the
‘tragedy of commons’ a la Hardin'. Part-V would sum up the paper with concluding remarks
and suggestions on the topic.

1 Cyper-ETHICS

The term “cyber-ethics” refers to a code of safe and responsible behaviour for the Internet
community. Practicing good cyber-ethics involves understanding the risks of harmful and
illegal behaviour online and learning how to protect ourselves. and other Internet users,
from such behaviour. It also involves teaching young people, who may not realize the
potential for harm to themselves and others, how to use the Internet safely and responsibly.
While it is a matter of great satisfaction that we live in an exciting time in history, where
widespread availability of computers and [nternet connections provides unprecedented
opportunities to communicate and learn. there are some who exploit the power of the
Internet for criminal or other nefarious purposes. An internet user is constantly subjected to
the fear of a hacker phishing for his bank details, spammer filling up his email in-boxes with
unwanted advertisements for everything from sexual aids to Russian wives, and with
apocalyptic prophecies of cyber-terrorist attacks that may have substantial real world
consequences. Undoubtedly, regulating the internet is a big challenge for the governments

all over the world. Free speech content control in cyberspace. intellectual property in cyber-

space, safeguarding internet privacy, securing the electronic frontier and allowing the global
e-commerce to flourish throughout the world would require fine tuning of not only the

existing legal regime but even coming up with imaginative and ultra-modern e-tools to
ensure that internet is harnessed for the services of humanity.

11 Harp vs. SOFT LAW APPROACHES:

Regulation strategies have historically been classified into two viz soft law approaches and
hard law approaches, those who think that people will comply with the laws when only
confronted with tough sanctions and those who believe that gentle persuasion works in
securing compliance with the law. Further, the emphasis of the sanction approach is post-
monitory, i.e. reacting to violations of the law with penalties once they are committed. On
the other hand. the persuasion approach is premonitory, and tends to ensure compliance
with law before violations occur. The latter approach is typically known as soft law approach.
At a time when we are talking of pre-litigation mediation processes, soft law approach is
something which also accords with current trends of law. The argument made by those in
the soft law camp is that persuasion is cheap, and punishment expensive. Furthermore, the
argument is that it is better to spend your money up front to proactively prevent violations,
than to invest your energies in violations that have already occurred. The administrative

1

Hardin argues that the open public spaces shared by the community in general which Hardin calls ‘commons’
necessarily collapse because of the inherent selfishness of people over shared resources.
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action. Rather, for him the law is about “bad men” who would try to avoid the legal stricture
of society, and who need the prospect of punishment as a deterrent for doing so. Apg
therefore Holmes would put it that Law is hard by definition. It must be taken note of, j,
this context that Holmes’ analysis is steeped in Anglo-American jurisprudence that borrowg
from Austin’s positivist notion of law as “commands backed by force.” The intention of
this author here is not to provide argument for or against soft law vs. hard law approaches,
but to explain the standpoint for building an argument for an element of ethics in Cyber.
Governance. And therefore in the next section we make an attempt to understand the
dynamic of ethics in the governance of cyber space.

LI Evnics A LA Sorr Law ApProACH

Lthics can be explained as « set of rules of behaviour we expect and will accept from one
another. As an ideal our ethics allow us to live together. productively and in harmony. Ethics
represents the core value system we use for everyday problem solving. They create a
framework for determining “right” versus “wrong” Terms like medical ethics. legal ethics
and so on indicate something common and that is that a group of like-minded people have
decided that there are particular limits within which one’s actions may be deemed to be in
accord with social/moral conventions. Golden Rule of course lies in what Holy Bible would
put it, “Do not do to others what you do not want them to do for you™

Let us take the case of ethical input in the e-business first. For any kind of a business to
flourish there is always a need of consumer-seller confidence. This element which is an
essential input of ethical behaviour in a marketplace appears to be conspicuous by its
absence in e-business. Despite a lot of euphoria about use of internet in business processes
and e-shopping it is a fact that only a very small percentage of Internet users shop on-line,
and a majority of them express extreme dissatisfaction with e-business. The major concern
of such shoppers is about the security and reliability of online shopping. The basic fact is
that consumers do not have sufficient trust in e-commerce, corporations and the Internet.
Businesses do not trust consumers either. For instance, a senior executive from an e-
business admitted that we can deliver goods only when we make sure the payments have
been transferred to our account. Unfortunately, this process is not under our control and
could last weeks. As a result, e-business’s distrust of consumers reinforces the latter’s
digtrust of e-business, because consumers have no good reason to extend trust to an e-
business when it insists on delivering goods only after obtaining hard currency. It is not
surprising that doubtful of the safety of payment online through credit cards, many online
buyers tend to choose slower. inefficient, yet safer methods of remittance. Buyers and
sellers perceive the threats to safety not only from third parties, or hackers, but also from
the contracting parties. Accordingly, for electronically modulated business to flourish, there
must be greater mutual confidence among the buyers and sellers.

For building up consumer and seller confidence, trust is the keyword, which is a very
important component of ethically good behaviour in business processes. This element of
“Trust™, in fact has become an Internet buzzword. Companies such as Microsoft talk about
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Encryption allows parties to a transaction to keep others out of the transaction.” Thus,
encryption used for privacy keeps personal information away from those transactors tha
do not want to have it. Encryption used for contractual purposes, such as digital signatures,
verifies the identity of business parties. Digital signatures keep out those who want to
impersonate a contractual partner. Encryption used for the protection of intellectual property
prevents illicit duplication of protected material. This creates confidence amongst business
partners that the business is dealing only with intended parties to the transaction. This level
of trust is created when a sovereign clearly defines, patrols and enforces borders, or in the
absence of sovereign action, when parties define, patrol and enforce borders for themselves,

L.G. Zucker has differentiated among process trust, person-based trust, and institution-
based trust.¢ Process trust is tied to a record of past expectations: by seeing a record of
success after going through a process, one has confidence that an additional engagement
will lead to satisfactory results. Person-based trust is tied to similarities between people;
one trusts because one has an expectation that the other party has some degree of affinity
or affiliation. Finally, institution-based trust is tied to formal mechanisms such as
professionalism and insurance. This kind of affiliation blends process and person trust,
because one establishes an affinity with others on the basis of a set of process standards to
which members of an organization commit themselves. In all these trust situations, if we
revert to what we have noted in the introduction to this article that hard law in all or nothing
situations is neither possible nor desirable to be made applicable. The three levels of
establishing trust by way of ethical behaviour in business situations is possible only in a
gradual way, flexibility and negotiability being the essential qualities of such legal mechanism.

IV GLoBAL CoMmONs OF INTERNET : A LA “TRAGEDY OF Commons’

But does that mean that hard law would have no role to play or that the government
interventions by way of legal mechanism would never be required ? The answer would be
a big no. The global commons of internet, if we call it that way on the pattern of “tragedy
of commons” in natural eco-systems, is as vulnerable to tragedy of commons as Hardin’s
natural eco-systems. However before we move on to Hardin’s tragedy of commons, one
thing has got to be taken care of. The present author is using the analogy of Hardin’s
tragedy of commons for a limited purpose only, i.e. for the purpose of making an argument.
This does not mean endorsing Hardin’s view of tragedy of commons. Let us understand
the tragedy of commons first.

The commons were defined as an expanse of land under collective or open use. The
commons embody not only the rainforests, rivers and natural resources, but also the
indigenous knowledge and practices connected with these commons and the cultural
meanings involved. Hardin’s article argued that the commons necessarily collapse because
of the inherent selfishness of people over shared resources. The example of an open pasture
illustrates the thesis: every individual will add extra animals to their herd to maximise their
benefits from the common pasture, so the pasture will end up being ruined. Hardin’s article,

American Bar Association, Digital Signature Guidelines Tutorial, at http://www.abanet.org/scitech/ec/ise
6 Institutional Patterns and Organizations: Culture and Environment OUP, London (1988).
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which has become the rcfcrcncc point for subsequ'fT d.'?cl"?'sttjt'?? o thf: is;sm_?. argues that
the commons and its ine.\'tncal?le 1ﬁ,-agedy.huve no technica :1 .u‘ ion, e_-:.uepP privatisation or

ublic-based coercion. Hardin first coined the le‘r,m to describe situations where two
ists a “commons,” a resource shared among a group of

iti st. there ex
nditions are met, first. t . m L : -
con idual decision makers, free to dictate their own actions

cople. and second, there exists ind‘fV 3 e s -

: rending to achieve short term gains ‘rr(')m .explonmg _thb resource but do not pay, and are
mﬁen unaware of, the cost of that exploitation except in the long run. The sum total of all
?he individuals acting in their self-interest, add up to a total activity with a life of its own.

Eventually, the individuals fall, as the economic activity itself collapses due to over-

ex_plﬂitation.

Using the analogy of Hardin’s tragedy o‘f'comn-wns, f)ne can S{\fei)" assume thz'lt the unlimited
use or abuse of the internet space has its perils. Hls.tory telli us th‘at. h'u.nn_ers and public
commons do not fare well without govern me}lt pr'olec’uon. The seemin gly | .nmtless horizons™
of natural eco-systems and western mpchmg in the latter. half of the nm'etet.:nth century
collapsed within 100 years and overgrazing, reduced vegetation cover, resulting into drought,
and storms took a terrible toll on cattle, ran_chers- and the land and now threaten the very
existence of humanity ala global warming. c.hmate change and ozone d?pletef:l environmental
cover. Unfortunately. the ultimate losers In the tumult are the la-nd'.s native ecosystems.
The seemingly limitless space for growth for the nascent mte.met is likely to face the same
fate. In fact we already face the threat Qf sex 'Ell'ld money ha.vmg carved deep channels into
the Internet environment that will require serious intervention and reclamation efforts on a

very wide scale.

Vv CONCLUDING REMARKS

It is obvious from the above discussion that foF a viab_le internet governance hard law
approaches may not be the only solution..Trust buildi ng withan elemen't of morality playing
a dominant and leading role might provide a better mfrellstructure for internet governance.
Obviously mere trust building would also not_be sufficient, as has been seen abc?ve_ Hard
law approaches shall have to play a supportive and _supplementary r.ole In assisting the
process of ethics building. While hard law would provide a procedtlrz}l infrastructure for an
institutional basis of trusting behaviours, the 'soflt l‘aw approa'ches. in terms of ethics and
trust building would provide the sound basis for mdlyiduah_deah_ng erthe'r with institutions or
processes to have confidence that they can rely on either WItl_l I'llmll“l:lal. risk ff)r opportunism.
This would encourage individuals and companies to pfactlce basic mte:grtty that deepens
into interpersonal and institutional trust. What 1s required to be f‘oted is tl_mt contracting
based on hard law approaches cannot govern every aspect of bt'lsmess.atfalrs.. Legal rules
have got to be somewhat general and broad in view of the myriad variable situations that

arise in human affairs.



THE MAURITIAN INTERNATIONALARBITRATIONACT 2008:IS 1T 4
PLATFORM FOR INTERNATIONAL COMMERCIALARBITRATION)
REFLECTION ON CHALLENGES AND PERSPECTIVES

Rajendra Parsad*

L INTRODUCTION
According to the Prime Minister of Mauritius, Dr the Hon. NavinchandraRamgoolam':

“The Government of Mauritius has embarked on an ambitious project to
establish Mauritius as an international arbitration centre. the first of its kind
in the region. Our aim is to offer a modern and attractive jurisdiction for
international arbitration™.

Apart from some éloges which are reported in Doing Business 2011 Report and which
ranks Mauritius 1* in Africa and 20" worldwide and the Economic Freedom Index, which
ranks Mauritius 12" and 4, according to the Africa Competitiveness Report how arbitration
grew up is also of concern because with the establishment of and consolidation of the
Permanent Court of International Justice in the 1920 the procedure of arbitration through
the Permanent Court of Arbitration (PCA) began to decline.

Historically, arbitration began its burgeoning in Europe in the beginning of the twentieth
century. A Protocol on Arbitration Clauses was signed in Geneva ¢ : the 24" September
1923 followed by a Convention on the Execution of Foreign Arbitral Awards which
was signed in Geneva on the 26" September 1927. Both protocol and convention were
given effect in the United Kingdom by enacting Part I of the Arbitration (Foreign Awards)
Act 1930 which was subsequently re-enacted as Part I1 of the Arbitration Act 1950, and
in India which pased the Arbitration (Protocol and Convention) Act 1937.

Maybe the Geneva Protocol Arbitration Clauses 1923 was among the first protocols to

recognise the right of parties to agree to arbitration prior to any dispute. Its Article | provides
that:

“Each of the Contracting States recognizes the validity of an agreement
whether relating to existing or future differences between parties subject
respectively to the jurisdiction of different Contracting States by which the
parties to a contract agree to submit to arbitration all or any differences that
may arise in connection with such contract relating to commercial matters or
to any other matter capable of settlement by arbitration, whether or not the

arbitration is to take place in a country to whose jurisdiction none of the parties
is subject”.

¥ Associate Professor, University of Mauritius
! www.pea-cpa.org
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ritius has passed the Convention on the Recognition and Enforcement of Foreign
Mﬂli. -aql Awards Act 2001 and the International Arbitration Act 2008 (Act 37) very
,-tr‘b”’tf’ lAn arb'itrmion culture is also developing rapidly in Mauritius but apart from the
rfgi]th}t;l'e are also highly reputed institutions providing for the conduct of arbitration and it
:5 jmportant to mention a few of them here:

—The American Arbitration Association ‘

_The Inter-American Commercial Arbitration Committee

_ The International Centre for Settlement of Investment Disputes
_ The International Chamber of Commerce

— The London court of International Arbitration

_ The Stockholm Chamber of Commerce

ghaw, who is one of the most respected authors on Public International Law. explained
clearly the burgeoning of arbitration worldwide such that:

“The procedure of arbitration grew to some extent out of the processes of
diplomatic settlement and represented an advance towaf'ds a developed
international legal system. In its modern form. it emerged with the Ja_}* Treaty
of 1974 between Britain and America, which provided for the establ_xshment
of mixed commissions o solve legal disputes between the pa'mes.. The
procedure was successfully used in the Alabama Claims Arb{rratfon of
1872 between the two countries, which resulte‘d in the UK h'avm:g t9-pay
compensation for the damage caused by a Cc')nfederate warship built in fhe
UK. This success stimulated further arbitrations, for example the Behring
Sea and British Guiana and Venezuela Boundary 92 BFSP. P.970
arbitrations at the close of the nineteenth centu!'y. The /899 Hague
Convention for the Pacific Settlement of Df'sputed m.cluded a number of
provisions on international arbitration, the object of which was deerped to be
under Article XV, ‘the settlement of differences between Sta.tes by Jut'iges,. of
their own choice and on the basis of respect for law’. lntema’itlonal arbitration
was held to be the most effective and equitable man}ter of dispute sefttlemem,
where diplomacy had failed. An agreement to arbitrate under Artlcl(? ?{V[[
implied the legal obligation to accept the terms of tl}f: award.. In addition, a
Permanent Court of Arbitration (PCA) was established. It is not I't?all)'( a
court since it is not nominated by the contracting States (each one nommatm.g
a maximum of four), comprising individuals ‘of known‘ compet{?ncy in
questions of international law, of the highest moral reputation and disposed
to accept the duties of an arbitrator’™.

International commercial arbitration in the settlelpent_ of fii?plltt?s is rather C(.)mpie}.( in terms
of technicality. Therefore, the structure of this article is divided into four major sopl'cs which
cover arbitration worldwide ina Mauritian perspective. Aﬁt‘:r a general mtr(f) luction g—l—),
the debate begins on the choice for arbitration (-II-), the.alm-a‘nd scope ci. mtefnat'lonal
commercial arbitration (-111-),the awards (-IV-) and the arb itrability and public policy in the
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settlement of commercial disputes (-V-). The paper will close with a conclusion (-VI-) ang
a list of relevant materials (-VII-) for scholars and researchers who wish to go further j,
depth in this emerging fieldin Mauritius.

II. A CHOICE FOR ARBITRATION: ‘DOES 11 LOOK Go0b? DoEs 11 Taste Goop? Is 11 Gogy
FORYou?’

Actually, States now have a choice between the WTO settlement of disputes mechanismg
and international commercial arbitration litigants. However why Mauritius makes it g
attractive for international arbitration. second why and where is the importance of the PCA
in the Mauritian International Arbitration Act 2008 (Act 37 of 2008), the major piece of
legislation in this emerging field of the law and, finally but not the least, third is there any
conflict of law in Mauritius?

Whatsoever, prior to commencement, it is also important to point out that for long there has
been judicial suspicion on arbitration! Justice Blackmun of the United States Supreme
Court in the famous case of Mitsubishi Motor Corporation v. Solar Chrysler-Plymouth
Inc. 473 US 614, 627:

“We are all well past the time when judicial suspicion of the desirability of
arbitration and of the competence of arbitral tribunals inhibited the development
of arbitration as an alternative measure of dispute resolution™.

Similarly, in the USA the United States Federal Arbitration Act (9 USC' 1) was passed in
order to reverse centuries of judicial hostility to arbitration agreements and to place them
on the same footing as other contracts for example. In Channel Group v. Balfour Beatty
Ltd 1993 A.C 334, 364 Lord Mustill of the House of Lords spoke of the **partnership
which exists under English law between the arbitral process and the courts™. Jan Paulsson;
one of the most respected authors on ADR, has gone further than that.In an article entitled
‘Discrimination in Favour of International Arbitration by National Courts. Does it look
Good? Does it Taste Good? Is it Good for You?’; wrote that:

““] rather imagine that the will to favour or to disfavour international arbitration
depends on the perceived answer to the third question: is it good for you? At
different stages of social and economic development, the answer is likely to

evolve. A country which lacks sophisticated negotiators and which has no high-
value added export industry, let alone nationals who invest abroad, may view
arbitration as very nasty-tasting medicine indeed. In time, and given greater
development, such a country may come to see the process in a different light-
not something to be feared and resisted, but something to be used and relied
upon”. '

Second, there is nothing more which can be added what two eminent scholars, Redfern
and Hunter have written on the PCA. jurisdiction of which has been introduced in the
Mauritian International Arbitration Act 2008 (Act 37 of 2008). According to the principle
of Kompetenz-Kompetenzarbitrators have the power to decide upon their own jurisdiction
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put in Mauritius and under the IBA 2008 any arbitrator may be challenged and the PCA has
u é

wer, among others, and not the court to decide on the challenge. The two respected
Q ) =4

quthors wrote that:
« Arbitration involving either disputes between States or be.tween States and
private parties, or disputes in which a State organisation 1s mvolved., may be
held at the PCA. The parties can choose the procedural rules that will apply,
from either the rules of The Hague Convention of 1899 or 1907: th.e P(;A
optional Rules or other appropriate rules such as the UNCITRAL Arb;tratlpn
or Conciliation Rules. The fact that the parties are allowed such a broad choice
shows a great deal of modernity and forward-thinking by 1h.e PCA. An
arbitration held under the auspices of the PCA will take place_ in the Peace
Palace at no charge; for a moderate charge, the PCA can provide r(‘)mn.s for
hearings and the services of the International Bureau in other nrbllratfons.
Givenhthe time and expense involved in conducting a major international
commercial arbitration, the excellent facilities of the Peace Palace have much
to commend themselves to parties. The only requirement for recourse to the
PCA is that. except under the optional rules. the State concerned should be, or
should become a party to either of the two Hague Conventions. By the end of
1996. more than 80 States had done s0.”

And according to Shaw:

“When contracting States wish to go to arbitration, they are entitled to ch‘oose
the members of the tribunal from the panel. Thus, it is in essence m?chmery
facilitating the establishment of arbitral tribunals. The PCA also consists of an
International Bureau, which acts as the registry of the Court and. lﬁeeps its
records, and a Permanent Administrative Council, exerci§ing z-ldml'mstratlve
control over the Bureau. Administrative support was prov1de_d ln.thl,S, context
by the Bureau in the Heathrow Airport User Charges arbitration™.

A third question relates to the seat of arbitration? Erovided itisan internz_lt_ional arb |tra_tmni
the arbitration shall be, in accordance with SBC.thl'l- 3(?:) of the' Mauntmn ln:cernatlon:

Arbitration Act 2008, the juridical seat of the arbitration in Mauritius as determl.n.ed by the
arbitration tribunal, and if it is not yet constituted_the Supremc? C(?urt of Ma.untlus 01('1 t e
Permanent Court of Arbitration may make a provisional determination of the issue pending

the determination thereof by the arbitral tribunal®.

IIT INTERNATIONAL COMMERCIAL ARBITRATION

In most ADR cases the term ‘commercial’ is often the gist of the agreement and is' cal!ed
for interpretation. The UNCITRAL Model of law on International Commercial Arbitration
as adopted by the United National Commission for International Trade Law defines the

term ‘Commercial® thus:

2 Section 5 (a) and (b) of the International Arbitration Act 2008 (Act 37 of 2008)
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“The term ‘commercial’ should be given a wide interpretation so as to cover
matters arising from all relationship of a commercial nature. whether
contractual or not. Relationships of a commercial nature include, but are not
limited to, the following transactions: any trade transaction for the supply or
exchange of goods or services; distribution agreement; commercial
representation or agency; factoring leasing, construction of works, consulting,
engineering, licensing, investment, financing, banking, insurance. exploitation
agreement or concession, joint venture and other forms of industrial or business
cooperation, carriage of goods or passengers by air, sea, rail or road.”

Prior to commencement on international commercial arbitration it is important at this stage
to understand what is meant by international commercial arbitration? It can never be denieq
that most domestic and international arbitration deals with commercial contracts. Though
there is no proper definition on the subject matter, the Apex Court had this to say in the
Indian case of TSM Infrastructure Private Limited v. UE Development India Private
Limited 2008 14 SCC 271 '

“The term ‘international commercial arbitration” has a definite connotation.
It. inter alia, means a body corporate which is incorporated in any country
other than India. It was contended that since the central management and
control is exercised in any country other than India. and thus, despite the fact
that the company is incorporated and registered in India, its central
management and control being exercised in Malaysia, it will come within the
purview of section | (1)(f)(iii) of the Act. Whenever in an interpretation
clause, the word ‘means’ is used the same must be given a restrictive
meaning. ‘International commercial arbitration’ and *domestic arbitration’
connote two different meanings. The Arbitration and Conciliation Act, 1996
excludes domestic arbitration from the purview of international commercial
arbitration. The company which is incorporated in a country other than India
is excluded from the said definition. The same cannot be included again on
the premise that its central management and control is exercised in any country
other than India. Although sub-clause (iii) of section 2(1)(f) of the 1996 Act
talks of a company which would ordinarily include a company registered and
incorporated under the Companies Act but the same also includes an

association or a body of individuals which may also be a foreign cornpany™.

Both Mauritius and India have their legislations on arbitration. What is arbitration? Redfern
and Hunter (supra) have co-authored a book on the Law and Practice of International
Commercial Arbitration. Both authors explained the place of the term ‘arbitration” in
*Alternative Dispute Resolution” (or ADR):

*It might be thought that the term ‘Alternative Dispute Resolution’ would be used
to describe any methods of resolving disputes, other than those adopted by the
courts of law as part of the system of justice established and administered by the
State. On this view, arbitration would itself be classified as a method of alternative
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dispute resolution-since it is a very real alternative to the courts of law. 'E-lu\wvcr_
the term ADR is not always used in this wide (or, it might be said, precise) sense.
Accordingly for the purpose of this section, arbitration is not included™.

The two authors went on to quote another two respected authors on ADR: Carroll and
e

pixon, who wrote that:

« Arbitration presents an alternative to the judicial process in oﬁcnrng Frw?:t).;ltl(:
the parties as well as procedural flexibility. However, 1L 1S nonctlﬁeiessf R;I‘l(. f’.n:lnye .1 e
the same in that role of the arbitrator is judgmental. Th'e fu.nctmn 0 t1e’_u‘1 o rr;(,st
the arbitrator is not to decide how the problem I'ESl.lllt.lr}g in the d[spul:tl LanADR
readily be resolved so much as to apportion respons:;blhty for that ‘priu .e;n-.bm h',;
like liiigation and arbitration, will often involve an t_ndependen.t Fhll’( par :1 “ bes.t
function is fundamentally different from that‘ of a judge or .mbltmtt(])r anrt.eS -
described as a neutral facilitator. He does notc impose a deciston on t etim i elwg,
on the contrary, his role is to assist the parties to resolve the dispute themselves.

o .33 e PN ot in
He may give opinions on issues in dispute but his primary function is to assist 1

achieving a negotiated solution™

[n India, the Indian legislature, respecting the mandate of the GheneJTz:]! (?]??{IRTYMPS(?ZT{ t:l:;
trati “onciliati -oely based upon the :
tration and Conciliation Act, 1996 large ¥ ! : s o

A;?i'the Conciliation Rules. Similarly, the Mauritian International Arbitration ftIcr 2 02}‘30;(11;

;?Vo 37 of 2008) is mostly based on the UNCITRAL Modf! Law as a:;endfe(: ;?riggm.m I{O
i [ tions are analogous it is thereto
since local cases are rare and since some secti : sriog

i Iso an abundant literature on ar
to some Indian precedent cases. There is also i .
l;z:lria?ion and conciliation elsewhere but local doctrine on the subject-matter 1s eventually

inexistent. Why arbitration? William W. Park wrote that:

it litigation, parties to letters o
delay of such documentary credit lmng L | dit som
agre)é to submit their controversy 10 arbitration under the rules of an institution that

has developed experience in documentary credit disputes. Sucé1 instit;n;i(ins r::;:;f-ﬁ
i ICC), the London Court of Internation
the International Chamber of Commerce ( =C). 1 e
itrati i +ation Association, and the recently create .
Arbitration, the American Arbitration . R ki
i i -actice. Special care must be taken in
of International Banking Law and Prac ‘ f R
itrati f credit. since the dispute may impit '
an arbitration clause for a letter o ‘ | e mor
than two parties. For example, if a controversy involves an ap;:llcant ﬁr b;:(;l;f:g ::21 )c
issui ine banks, the arbitration clause shou
as well as the issuing and confirming 5 ! _ v
idati i - 1ole arbitral tribunal. Otherwise, @
or consolidation of all claims before a sing . 58
ltr-nay be caught in the middle between inconsistent results of multiple arbitral and/or

court decisions™.

* Appendix Table |




Where is the legal basis of arbitration in Mauritius? The main source of arbitration is the
newly passed legislation. the International Arbitration Act 2008 (Act 37 of 2008) o
IAA 2008. Actually, the IAA 2008, the Supreme Court (Mediation) Rules 2010 (GN No,
180 of 2010%) coupled with The Convention on the recognition and Enforcement of
Foreign Arbitral Awards Act 2001 and The Investment Disputes (Enforcement of Awards

ng'! 969) form the ossatureof our domestic law on arbitration, mediation and conciliation,
Mr Salim A.H. Moolan wrote:

“Mauritius is a signatory of the New York Convention® and of the Washington
Convention®. The legal system of Mauritius being a hybrid one, these two
Conventions were transposed into domestic law, the first through Act no. 8 of
2001 (The Convention on the Recognition and Enforcement of Foreign
Arbitral Awards Act 2001) and the second through Act no.12 of 1969 (The
Investment Disputes (Enforcement of Awards of 1969). The accession of
Mauritius to the New York Convention was made subject to the reservation
of reciprocity, but not that of commerciality™.

Very recently in Mauritius, since the case of Francoeur v. Francoeur’, les

travauxpréparatoires which were long forgotten as an important source of law have -

gained considerable importance once more as a rule for statutory interpretation for example.
Some respected authors like Redfern and Hunter (supra) have explained the intention of
travauxpréparatoires when they wrote that:

“The travauxpréparatoires of the Model Law make it clear that the public
policy provision is intended inter alia to cover the possibility of setting aside an
award if the arbitral tribunal has been corrupted in some way, or if it has been
misled by corrupt evidence. This was considered necessary because doubts
were raised as to whether the other provisions adequately covered all the
circumstances in which awards might be set aside”.

Most academics and scholars affirm that arbitration and ADR have a number of advantages
over traditional courts but are there any disadvantage? It is time to set up what are the
major advantages and disadvantages of arbitration®, Shaw wrote that:

* Arbitration is an extremely useful process where some technical expertise
is required, or where greater flexibility than is available before the International
Court is desired- Argentina-Chile Casel1966. 38 ILR p.10 where the
arbitration tribunal consisted of a lawyer and two geographical experts. Speed
may also be a relevant consideration. Arbitration may be the appropriate
mechanism to utilise as between states and international institutions, since

Government Gazette of Mauritius, No. 86 of 23 September 2010

Mauritius has signed the Convention on 19 June 1996 and acceded to the Convention on 17 September
1996

Mauritius has signed the Convention on 2 June 1969 and acceded to the Convention on 2 July 1969
Francoeur v. Francoeur 1989 MR 31/5C] 74
¥ Appendix, Table 2
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only states may appear before the ICJ in contentious pru.ceed'mgs. The
establishment of arbitral tribunals has gﬂen been undertlaken in .order to df;rai
relatively quietly and cheaply witha series.of problems with Fertam cate\gNones,
for example, the mixed tribunals es.tabhshe'd after tht_e Elrst Wgr‘]d a(;; tz
settle territorial questions, or the Mexican Claims commissions which handle

; . R
various claims against Mexico™.

iti d to traditional courts, have trust in

tent do litigants, who very oftenare use . . E

Tobi‘;:?:)rzz In 1845 Justice Story of a US court said of arbitrators in the case of Tobey v.
r ! . '
Eounty of Bristol 23 SED CAS 1313, 1320:

“They are not ordinarily well enough a(:,quainted. with the princigl;:s of la}:vhz;
equity, to administer either effectually, in .comphclated cases; an: Bl:lC?'ll -
often been said, that the judgment of arblt.rat(n.'s is such a rusfacu_nyuc :u_z.u .
Indeéd so far as a system of com pulsive‘arb itrations has been tried in Amer ;ET,
the experiment has not, as I understand lt., bee.n’such asto ma}ke any favourable
impressions upon the public mind, as to its utility or convenience™.

It is time for an international arbitration culture to take its envolin Mauritius and the Maun’ggg
legislator may even bring some amendments on interim measures to make the [AA 2
m%)re attracﬁve and certainly to make arbitration more accessible.

The task to challenge other jurisdictions is fherefore not easy as most tllntlgantz .::’;{i ;?
traditional courts too often and the challeng.e is great but we must know wdat 1; ,ar Albrahan;
“where we are, and we could then better JUfige what to c'io and how to % ;a \Lhose -
Lincoln said. Whatsoever, an invasion of armies can be resisted, but not an ide

has come, Victor Hugo added.

Anyway, do arbitrators like judges? Or do arbitrators like that courts intervene in their
’ 3 z ) /
private and confidential matters? Redfern explained that:

“It is undoubtedly too severe in its demarcation of the line b'etw?en courts and
arbitrators in its apparent concept that an international arbitration agreement

272

acts as a warning notice to the courts: “This is private property- lfeep out’.

About usages of intemafional tradé, which are rare in arbitration cases, one ICC case No.
5721, Clunet 1990 p.1020 the arbitral tribunal found that: -

“The autonomy of the arbitration clause, widely recognised nf)waday.s, lSl
justification for referring to a non-national rule deducted solely from international
trade usages.’.."

So. domestic law and international cohabit when arbitration and awards are in lssﬁe:\nd to
wl:'at extent they cohabit has rightly been pointed out by Shaw when he wrote that:

« Agreements sometimes specify that the decisions should be r_eac:hcled u}
accordance with ‘law-and equity’ and this means that the generlal princip esl(:
justice common to legal systems should be taken into account as well as the
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provisions of international law. Such general principles may also be considered
where there are no specific rules governing the situation under discussion- Re
Competence of the Conciliation Commission. The rules of procedure of the
tribunal are often specified in the compromise and decided by the parties by
agreement as the process commences. Hague Convention I of 1899 as revised
in 1907 contains agreed procedure principles, which would apply in the absence
of express stipulation.™

IV THE AWARD

Over and above the outcome of the arbitral proceedings, and this is what parties to the
dispute are awaiting of., is in the form of an award of the arbitral tribunal made by the
arbitrators. In the case of La Pine Technology Corporation v. Kyocera Corporation
909 F.Supp. 697, 705 N.D. Cal. 1995 the arbitration was cormenced on the basis of the
following arbitration clause:

*“The arbitrators shall issue a written award which shall state the basis of the
award and include detailed findings of fact and conclusions of law. The United
States District Court for the Northern District of California may enter judgment
upon any award, either by confirming the award or by vacating, modifying or
correcting the award. The Court shall vacate, modify or correct any award: (i)
based upon nay of the grounds referred to in the Federal Arbitration Act, (ii)
where the arbitrators’ findings of fact are not supported by substantial evidence,
or (iii) where the arbitrators’ conclusions of law are erroneous™.

So what everybody is expecting from an arbitral tribunal is the award of the arbitrators.
And what is an award is still not properly defined. Under the section 2 of the Employment
Relations Act 2008 (Act 32 of 2008). a (domestic) award is an award made by the
tribunal (Employment Relations Tribunal). Under the International Arbitration Act 2008
(Act 37 of 2008) there is no definition under the interpretation section of the same Act.
And whether an award is domestic or international not to say foreign award therefore
depends from one country to another.

In India, under the Arbitration Act 1940 (the Arbitration and Conciliation Second
Ordinance 1996 is now replaced by the Arbitration and Conciliation Act of 1996) and
the Foreign Awards (Recognition and enforcement) Act 1961 even if an award is rendered
in London this award is still a domestic award as much as the entire arbitration proceedings
were governed by the [ndian Arbitration Act, 1940, as it was held in several Indian

precedent namely Oil and Natural Gas Commission v. Western Company of North
America 1987 SCC 496.

In National Themal Power corporation v. Singer Company AIR 1993 SC 998 a single
Jjudge of the Delhi High Court affirmed that an interim award made in London by an arbitration
tribunal constituted under the ICC Rules of Conciliation and Arbitration was not a domestic
award but a foreign award but the Indian Supreme Court on appeal took a different approach
and confirmed that since a provision in the contract declared that the laws applicable to the
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. . % siz e / e 3 ot aw. ihc L.‘““l-l
& oree ! ] -““PLI lcl\\ was llll ll'ldlﬂﬂ !.
N = > laws 1n force 1n Indhia, the I
ract v UUld hL. ‘.hL la (
‘;Ol'ltltlb

erved that: | | B
. «Ap award is ‘foreign’ not merely bCifflllSB it is mu'dc m lhc.wrj'lz)ila.l,:it;
foreign state, but because it is made m_such a territory on an k:u.l ' "ti_m
fecaient not governed by the law of India. An award m:}dc onan ar 31_ ri i
:ire;.ment govérned outside India, is.attracted‘ by the saw-s i:.g Lliﬂll .:cl : ]nd:: c,}l I:)li
9 of the Foreign Awards Act and is, therefore. not treated 1 ok
foreign award.” |
appeal is now of authority :m({ was Ioolnlowcd
hority of India Ltd v. SIP C 14[’,.-40 S4 AIR
England for example) the proper
hen it ought to be determined by

The decision of the Indian Supreme Cczur} on
- the Delhi High Court in the case of (;fxb' :4 u't rity o
ljn994 Delhi 75. However, in some foreign jurisdiction (:ll e
law of commercial contracts is not chosen by the parties, t
the conflict of law.

English Arbitration Act 1990 provides that if there is no chglce or ug,re-e;ncnt'kt:i);;h;
The' < th -ibunal will apply the law determined by the conflict of la\?f ru (::',S W
or o ll't‘mbie- Sumitomo Heavy Industries V. Qil and Narr'omfl (uf.\' C ommm.sf(zré
ii’%jd]e?lgﬁg;;ep 45 at 57. Justice Steyn explained in the case of Smith Lid v. H&!

International 1991 2 Lloyd’s Rep. 127 at | 30 that:

“What then is the law governing the arbi‘fration‘? It is. az:j th(e1 prtiierr;; la:l:)h;)l-ll :
trenchantly explain, a body of rules which sets a stafn fi; i}; et ;)f e
arbitration agreement, and the wishes.of t.he parties, orth emles i
arbitration. The law governing the arbitration co.mpr‘lses e ion %f e
interi es (e.g Court orders for the preservation or storag Jod : 5
;Illl:ae?lweglzar:;;wering the exercise by the Court of sup[_)omve measuft;sthc;
assist an arbitration which has_ run i;xt‘(; ?[:gf::‘il:fs E;.t,‘gefl?nnegc ;avrzcs:z?)ci r:d s
" . Al -
corlpofét:?c;:; ft:: tl?::t::;it:g::bt:/nthe Court of its superv iforyjurisdictlon over
::bei:rgtions (e.g remov 'mg.an arbitrator for misconduct)™.

Article 1008 providesthat: | ) |
| p - laquelle les parties a un litige né

j ' ention par
A sise est la conventio | »
Le compron e ou pIHSIE’IH'S [)(:’I‘S()HHE.S ¢

soumettent celui-ci a 'l ‘arbitrage d'un

M il W . . . 1 -

that:
i itrati ith re atters
“Consent to the reference of a dispute to arbitration with n.garc‘i to mae s
& ‘a vy - a C a8 B
that have already arisen usually expressed by means ot a compromis. Ot sl)m ‘e
b - =1 - > s C 2
aeement and the terms in which it is couched are of extreme 1Import
agr ’
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rhlS.I.‘? because the jurisdiction of the tribunal is defined in relati
provisions of the treaty or compromis. whichever happens to be thmn It .
Fiocument inthe .particular case. However, in general, the tribunal may Z;;ft;‘jmt
::]S ttii:n::[;f‘:;;en;le mI interpreting t}.le C(.JI’IUJFD.}?TiS .and other documents concen:::
aee t.he.’ rl:' aw fo be applied in arb.ltratfon.proceedings is international
s parties may agree upon certain principles to be taken into account
y the tribunal and specify this in the compromis. In this case, the tribunal
Z};plydthe r;ge; specified. For example, in the British Guia:?a and V:rfezzl:z
undary FSP, p. 970 dispute, it was emphasis i
years should be accepted as constituting a pres[‘::ripti:t:i ttiillittgiz::ﬂ;t}(t)loniozs'o
the Tmii Smeltercase 3 RIAA, 1938, p. 1908; 9 ILR, p. 315, the :.y tn o
applied was declared to be US law and practice with r;aga;rd to’su h uesti .
as well as international law™. PR

:: tl:le)USA, thc? I‘egislator came out with the US Federal Arbitration Act and a Conventi
| ‘;Sgulr’e;]ognmon and enforcement of arbitral awards was adopted im New Yorkm"rl
. In the case of J.P. Corcoran v. Ardra Ins b s
- ! i urance Co. Ltd, R A Di Loreto and
i Loreto® the US Supreme Court took the wording of the arbitration agreement ‘11:1:(5;)

consi i i
consideration and went on to say that since the New York Law governed the arbitration -

2§;zzr§::ttelmd sinﬁe (;tf\( provisions were modelled upon the New York Insurance Law, and
ntly applied New York law it can be concluded final i ;
arbitrable. Subsequently, UK itrati e Al e
i passed the Arbitration Act 1975 and India wi 1
brmble qu with th
fi! [m} c;’; gRgcogn:t:g{r and Enforcement) Act 1961 and the Arbitration and Cﬂfl(f:;;;i::g;
. By inspiring from the UNCITRAL Model L 1 ]
Arbitration 1985 therefore most ¢ i rndle sdettions wrinise
. : ountries have now tailor-made ad i
commercial disputes and other procedural difficulti i S enti e
erci iculties. In Africa, the tr ishi
Organisation for the Harmonization of Busi i = o ——
. usiness Law in Africa (OHADA
Joint Court of Justice and Arbitration b ol
ut had heard not yet heard iti
the New York Convention 1958 m i y e e
ost ¢ i i ions i
o dfon Jomk o onventions were devised by the United Nations in

V ARBITRABILITY AND PUBLIC POLICY IN THE SETTLEMENT OF DISPUTES

In the case of Scherk v. Alberto Culver i ;
ol o Culver the American Court had this to say on international

W i
wat:r;:anncl)t l?avle trade and commerce in world markets and international
exclusively on our terms, govern
ed by our law
e X | y s and resolved by our

P ; ot "

' (l)l;:‘;;::’lo&'c, inan ?r}?“mtm" culture domestic or municipal courts and an arbitral tribunal
nd some of their powers may also overlap. Autk hi interi

. ( rs me p. Authors think aloud to interim measures

r example. If there is an arbitration agreement between the parties and a clause which

? J.P. Corcoran v. Ardra Insur: c i i
e ance Co. Ltd, R.A di loreto and J.S. Di loreto, Yearbook XV1 1991 pp. 663-668,
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beating the system. Kaplan, a

jon tribunal to avoid
bitration wrote that:

he courts recognise that they have a role to play in support
but that their intervention should be very much as a
lear that most courts would more readily
case than in an international

«t seems clear that t
of the arbitral process
matter of last resort. [ think it also ¢
become involved inthe arbitral process ina domestic
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one”.
ample it is common practice that the losing party usually rely on
ask the court to set aside the award because it is not enforceable
s against public policy. In fact, article 1026-9. alinéa 1 of the
de Procédure Civile providesthat:

de la sentence arbitrale,
porter atteinte a I’intérét

In arbitral awards, for ex
‘public policy’ and, thus,
in that country as the award i
Code de Commerce et Code

“Le Ministere public peut s’opposer & I’exécution
tion est de nature &

lorsqu’il estime que cette execu

public.
ublic policy are too numerous to confirm same. Whatsoever,

es on arbitrability and p hatso
e icy’, also linked with arbitrability (refer

‘udges on appeal are very cautious with ‘public pol tra
Jto %‘he Attorney General of New Zealand v. Mobil Oil New Zealand Limited 1989 2

NZLR 649 a case under the New Zealand Commerce Act where Justice Heron ordered a
stay of proceedings) when the court is asked to set aside an award on ground of public
policy for examp rtant cases have been dealt in this book-

e and is not is granted. Two impo !
Fertilizer Corpor: nt Inc 517 F. Supp. 948 1981 530 E

ations ofIndia v. IDI Management In _ ‘
Supp. 542 1982 USDC Ohio and a decision of the English Court of Appeal in the leading
case of DST v. Rakoil and Shell International Petroleum Co., 1987 Lloyd’s Law Reports
Vol. 2, p. 246 to enlighten us on enforcement of a foreign award. In the first case the
American court held that:

itral award may be denied on this basis only

«“Enforcement of a foreign arb ‘ i
sic notions of

where enforcement would violate the forum State’s most ba

morality and justice” .

And in the second case the English Court of Appeal went on 0 say that:

«Considerations of public policy should be approached with extreme caution.
It is never argued at all, but when other points fail. It has to be shown that
there is some element of illegality or that the enforcement of the award would
be clearly injurious to the public good or, possibly, that enforcement would be

whether national courts apply different standards when
ards in international cases as contrasting with domestic
orting an international arbitration culture? In Internatio
ulture, General Editor: Albert Jan van den Berg

The Hague, p.204, Kluwer Law International.

10 Neil Kaplan: A case by case examination of
assisting arbitral proceedings and enforcing aw
disputes. Is there a worldwide trend towa{ds supporting
Dispute Resolution- towards an international arbltr'atw.n c
with the assistance of the Permanent Court of Arbitration,
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wholly offensive to the ordinary reasonable and fully informed member of the
public on whose behalf the powers of the state are exercised. Asking myself
these questions. [ am left in no doubt that the enforcement of the award would
not be contrary to public policy™.

VI ConcLusion

Mauritius would probably become the tiger of the Indian Ocean attracting foreign direg |
investment(FDI) from China, India, France, South Africa.the United States of America and |
settle international commercial disputes. It has also great ambitions to settle an Islamj; |
bankinghub in the country promoting and enhancing small and medium enterprises to develop
creating job opportunities for young entrepreneurs. In addition to all these opportunities i,
investments, the Republic of Mauritius is a stepping stone for emerging economies like
China and India to reach the African continent, which are deeply involved like many developing

and under-developed countries in regional and international trade and finance, coupled with
regional economic partnership agreements (COMESA. SADC, IOR), to which Mauritius
is proud of and to which it is a full fledged member. It has also signed and ratified a large
number of treaties and conventions with a view to promote human rights, labour and education
and business and finance. The Indian Ocean Commission (IOC/COI) is also headquartered
in Mauritius and a good opportunity is offered here to tie bilateral relations with other
islands (Comoros islands, Island of Reunion, Seychelles or Madagascar) with a view to
share knowledge and business opportunities.
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Appendix
INCITRA INTERNATIONAL UNCITRAL Model Law
R T s
-w #1/0F 2008) ’::T-” .
tion 2 Article2 | Section 15 Article 14
z:::;tion 2(1(, (3)s Article 3 Section 16 Article 15
- a'nd ("S) Article 1(1)] Section 20 Article 16
Section 2 )
m) Article 1(3) | Section 21 Artl-cle (7-17G
Section 3(2) and 3(3) Article 4 Section 22 Art1‘cle 17 H-171
Section 3(7) Aricles | Section23 | Article 17J —
Section 3(8) Article 2A | Section 24 Artfcles 18.19 an
Section 4 Article 7 Section 235 Artlicle 23
[Section 5 Adile8 _|Section26 | Article 24
Section 6 Article 9 Section 27 Am.cle 25
Section 9 Article 21 | Section 28 Am‘cle 26
-g;tion 10 Article 20 | Section 29 Artl'cle 27
-ggc?tion 11 Article 10 | Section 32 Aru.cle 28
Section 12 Article 11 | Section 34 Artlicle 29
Section 13 Article 12 | Section 35 Artllcle 30
Section 14 Article 13 | Section36 Am'cle 31
Section 37 Article 32
Section 338 Article 33
Section 39 Article 34
Section 40 Article 35 and 36
Section 42 Article 6
(Table 1)
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ADVANTAGES

DISADVANTAGES )

Parties are free to appoint the arbitrator(s)

The scope and ambit of an arbim
strictly limited and is not open to criming|
proceedings, divorce matters or cases of
alimony just to name a few

upon procedural rules to be followed during
the arbitral tribunal proceedings

The parties set the arbitration clause and agree

; , —=
Domestic courts and proceedings are oftep

assessed as being slow but all
documentary evidence, experts, witnesseg
make the system more rigid but, may be
in return, they are more efficient

Less expensive than a domestic court

It is not always true that the fees for
arbitrators are low

Less time consuming than domestic court
proceeding

If the arbitrators are challenged and
removed the dispute may be settled with
a certain quantum of delay

The arbitrator may arrive to a fair and Jjust
award which satisfies both parties unless one

of the parties to the dispute appeal against
the award

—

Injunctions in domestic courts are always
speedy. Injunctions may be granted in
arbitration only in special circumstances-
anti-suit injunction

The dispute is settled amicably and there is
freedom for appeal to domestic court

In case of multiplicity of parties to join in
the same dispute, it is relatively more easy
to consolidate the parties in traditional
courts than in arbitration proceedings

Privacy and confidentiality of documents are
protected and may not fall into public domain
whereas domestic courts may decide that
documents are kept as a matter of public policy
orrevealed to the public, again as a matter of
public policy

The award may be too profitable and
beneficial to party to the dispute in an
arbitral award but it could be disastrous to
the other party in return

The arbitrator is neutral to the dispute and it
ensures a fair trial

The arbitral tribunal or the court may
refused to set aside an award as objections
by one of the parties to the dispute have

Y"

been made a very late stage

(Table
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THE DIABOLICAL CRIME OFACID ATTACKS:
AMEDICO-LEGALANALYSIS

Vageshwari Deswal*
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(“f)ncel:nra[ed Sulphuric acid is known as oil of vitriol as it has a yellowish oily ars
S[l:lC'C Sulphuric acid is the most commonly employed acid in acid '1llaLL’I\‘s Il t a{)P“;“"uﬂCe.T
‘vitriolage’. .The crime of acid attacks covers C{lSéS of attacks by :lcidS 1!11':lllke l lt‘-ﬂame
other corrosive substances too. Both acids as well as alkalis (l;aqes) .1|e. h‘i 'IISIETS We“‘as
chemicals, and their strength is measured on the pH scale. Burns }e51lltin y tl‘cl . ;FaCtlve
known as chemical burns. pH below 7 is considered as acidic, pH at 7 isie:frel and
abow? 7 1s alkali. Both acids® (H2SO4. HCL. HNO3 etc) an& alkalis? (Li nl et p'H
cﬂ'LlSnc potash etc) can cause chemical burns, However, alkali burns are m [ -B‘ a““?mﬂla,
ac‘ld burn-s because they penetrate the tissues more rapidly and more‘dee l?’rcfilev?le th':m
of burns is directly related to the pH of the acid/alkali usc;d. its concentm[:iEJﬁ de'sc'verlty
contact, volume and physical form of the agent. In cases where nature (;fthevab::l?t“iznnzf

EFrFECTS OF ACID BURNS

accidemB;JmZ is the severes?: form of injury suffered by human body. Acid burns are rarely
al an se‘ldom homicidal. Usually the intent behind using acid as a weapon is (.
destroy looks, disfigure or maim. Acid burn injuries are not hypothermic ‘b[ t "il“
consequence qf tissue reactions to noxious substances. They usually give a :[r' llld ‘“; =
pattern ‘m.d.lcatmg the area that first came into contact. The worst scaldi are‘f lcd ; e
area of mm‘al contact and it decreases in intensity as the liquid flows away. The zun ol
of wounds in acid injuries is indicative of the acid or alkali used in ti:2 attaz-k Sul Iljlpe‘?uﬂanc'e
aﬂ"ected areas turn grey or black, nitric acid produces yellow brown discélor I: “”Cfa e
f;k.u}. Strong alkalis react with skin and tissue lipids to give the wounds a slimy | ; Il(on " th'e
initially grey and later turns brown in appearance. B

Aci i i i
d burns cause multiple cascading effects, some of which are visible and others invisible

Ell’lgfrcff:::t The :mmedigte_ effects of contact with acid and other such corrosive substances
re “swift and devastating™'® and ultimately permanent. Once acid burns the skin the effects

The term *Oil of Vitriol” was coined by the 8th-century Alchemist Jabir ibn Hayvan (http://

www.alchemylab.com/arcana. htm# Vitriol).
Acid I i
o 103\, a:z prlotonldonurs anq so they release hydrogen ions and reduce pH from a neutral 7 down to values
i (S trzujro. Hydrogen ions are reactive and protenate any amine or carboxylic site. This causes a
:m - :Ll:r; to w'l lapse. After sorn-c‘t[me, hydrogen ions catalyze protein hydrolysis into constituent
ca[cmm; ‘ S. .”orr[j{e 3Lu:15. produce the effect of heat generation and dessication. Some lead to chelating of
well. Hydrotlouric acid is somewhat differe er acids i i i
- nt from other acids in that it produces a liquefaction
Alkali ce 3 3 i i i
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- This causes protein structure to collapse and alkalis cataly i i 3
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cause tissue destruction. Alkalis typically inj e Aot o
: ypically produce a more severe injury involving d i i i
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ooma Shah, "Brutality by Acid: Utilisi M
: Shah, y by : ng Bangladesh as a Model to Fight Acid Violence i (istan"
Wisconsin International Law Journal 1173 (2008-2009) eas el

150

T

&
L

annot be climinated, erased, reversed or forgotten. It takes only 5 seconds of contact for
e o . . - - .
gupf_:,rir'u:ial burns to happen. After that the acid rapidly eats into the skin melting all flesh,

nd even bones unless it is promptly washed off or medical aid is provided. Lack of
arding administration of first aid to acid victims leads to delay in treatment
able damage is caused. Survivors have described their initial

quscle d
qwareness reg
during which time irrepar
reaction to being attacked as though it were water thrown at, or poured on, them: and their
subsequent horror at the immense burning heat searing through their body, with the terrifying
realization that their skin is dissolving away'". Acid affects the skin. eyes, ears. joints and
other body areas and acid burns are one of the major causes of systemic inflammatory
olving most of the organs because of the various inflammatory
a oceurs in burn patients. it becomes almost impossible to
1 burn patients is as high as 150% of normal individuals.
are tremendously high to maintain the immuno-

response syndrome inv
mediators released. If septicemi
save the patient. The metabolism t
Thus their nutritional requirements
competence. Also there is tremendous protein loss from the denuded body surface so extra

requirement is in addition to the daily requirement.

The long term effect is irreparable physical damage. The skin dissolves as the acid
cats into the skin and if the concentration is higher and the acid is not washed off, the acid
may go deeper and even melt the bones. The recovery is slow, painful and involves lots of
expenditure on treatment and reconstructive surgeries. There is uneven resurgence of skin
and lump formation over affected areas and the victims suffer from various disabilities

such as lack of vision, hearing. movement of joints etc.

Economic: As a consequence of acute physical disabilities resulting from acid attacks,
many Survivors are no longer able to perform even simple tasks without assistance and
support. Thus they have to face a perpetual struggle to earn their livelihood. People are
reluctant to hire them and for those already in services, it becomes increasingly difficult for
them to retain their employments. Their financial dependence on family members coupled

with expensive treatment adds to their stress.

Psychological: The psychological problems arising out of the shock and syncope resulting
from acid attacks are as debilitating as the physical effects of acid burns. Victims are
terrorized when they see acid eating away their skin. Despite extensive treatments it is
impossible to regain normalcy. Their bodies are scarred and deformed and the infirmities
have debilitating effects. They suffer from various disabilities such as lack of vision, hearing,
movement of joints etc. The physical appearance is spoilt due to formation of lumps and
uneven re-growth of skin over affected areas. For unmarried girls the marriage prospect is
finished and every day is a struggle for survival. Public perception and reactions further
traumatize the survivors and there is lack of self worth. Of all the causes, disfigurement
plays a powerful role in the subsequent psychological and emotional trauma experienced

by survivors."”

I Roksana Noor Khurshid, "Acid Attacks On Women in Bangladesh", Proceedings : 1st Annual Symposium
- Graduate Research and Scholarly Projects, Wichita State University, pp.121-122

» On the relationship between physical deformities and psychological traumas. se¢ Ronald P Strauss,
"Culture, Rehabilitation, and Facial Birth Defects: International Case Studies" Cleft Palate Jouwrnal 56-62

(Jan. 1983).
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The survivors often suffer from feelings of depression and there is loss of loss of self.
esteem. They live under perpetual fear of another attack and this leads to several problemg
such as insomnia and headaches. Many people develop suicidal tendencies too. There
have been cases where acid survivors have filed for mercy killing before the courts. They
are scared to testify against offenders for fear of another such attack against them or their
other family members.

Social: Acid survivors are scared to face the society because they feel embarrassed by
their looks. They cover their faces and other affected body parts for fear or ridicule or
repulsive looks from others. People shun them and avoid their company because it evokes
strange feelings in them to see such deformed bodies and faces. The other aspect is stigma
associated with such offences. People suspect the woman survivor to have done something
wrong and the general perception is like ‘she asked for it’ or ‘she deserved it’. People
question her behavior, her conduct and aspersions are cast on her character. Thus the
victim is looked down upon and placed at par with the accused. Some people also associate
their misery with their misdeeds in this or previous lifetimes and consider the victims as
unlucky. They are seldom, if ever invited to any functions or social gatherings. The society
largely treats the victims as social outcasts due to which they avoid going out. All this
eventually turns them into a social recluse.

CLASSIFICATION OF BURNS

Depending upon thickness of the affected area burns are clinically classified as
partial thickness burns or full thickness burns for medico legal purposes. In partial thickness
burns there is loss of the outer skin layer i.e. epidermis and part of dermis. Such burns are
more painful. In full thickness burns there is loss of whole epidermis and dermis and along
with it the nerves causing sensations also get destroyed due to which these burns are
painless. First and second degree burns are known as Epidermal burns. These result in
formation of blisters and inflammation of the affected part, but on healing scars are not
formed. Third or fourth degree burns are dermo-epidermal burns in which there is loss of
cuticle and full thickness of skin. On complete healing there are resultant scars. In Deep
burns there is charring of external and internal tissues and they are categorized as fifth and
sixth degree burns. In these even bones are charred and nerve endings are destroyed.
Upon healing such burns result in formation of scars, contractures and deformities"’.

BURN SURFACE AREA ASSESSMENT

Total body surface area (TBSA) is an assessment of injury to the skin in burn
cases to draw estimates regarding severity of the case. Such assessment is very important
for treatment (Fluid resuscitation) and transfer decisions. When calculating burn area, both
the size of area covered as well as the intensity (depth) of burns are to be taken into
consideration. Erythema should not be included as it may take a few hours to fade, and

13- Asdescribed by Dr. Sujéta Manohar, Sr. Consultant, Burns and Plastic Surgeries Department at Safdarjung
Hospital, New Delhi in an interview conducted by the author as part of her Project on Vitriolage sponsored
by National Commission of Women.
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result in overestimation of actual injury. During assessment, it is important that all of the
purn is exposed and assessed. The environment should be kept warm, and small segments
of skin exposed sequentially to reduce heat loss. Pigmented skin can be difficult to assess,
and in such cases it may be necessary to remove all the loose epidermal layers to calculate
purn size, However, it should be understood that total burned surface area is not the only
thing that determines if a burn is critical or not. The usual methods employed in estimating
burn areas are the Wallace rule of nines", Palmar surface" and the Lund and Browder

chart'®

MEDICAL AID TO ACID VICTIMS

First aid is the help or assistance administered to a victim first in point of time.
Assistance of experts is not always handy yet doctors advise the following simple steps to
be taken immediately to reduce the intensity of burns. First is removal of the cause of burns
which can be done by copious hydrotherapy i.e. continuous washing of the affected area
by clean water to dilute the acid. Dilution of the chemical is of paramount significance.
Dipping the affected area in bucket or tub of water is not a good idea as the water would
also get contaminated by the washed off the surface and may add to the severity of burns.
Removal of clothes or jewellery soaked in the chemical is equally important. Sometimes
the chemical has to be brushed off before flushing the affected area e.g. if it is powder like
such as lime. In case acid is ingested, the victim should not be made to vomit as gastric
emptying is not advised. Dilution with milk or water is contraindicated if any degr.ee .of
airway compromise is present. After initial hydrotherapy the affected area of the victim
should be wrapped loosely in a dry, sterile piece of cloth to protect the wound from any
contamination or infection and immediately shifted to the hospital. During transfer safety of
the victim is more important than speed and if possible an ambulance with adequate equipment

i This is a quick way of estimating medium to large burns in adults. By dividing the body int.o areas uf‘;:‘%,
the “rule of nines™ can be used to determine the total percentage of area burned for each major anatomical
section of the body.

To account for inequities in shape and'size of the victims, burned surface area is calculated as a percentage
of total body area. In an adult the configuration is taken as head and neck 9%, front of trunk. 18%, back of
trunk 18%, upper limb each 9%, lower limb each 18%, perineum and exrer_'nal geni'ial:a 1%. Added
together these entire surfaces amount to 100%. Children have relatively disproportionate body part
surface areas, thus using ‘Rule of Nine’ for a child can lead to wrong estimation of the extent of area burnt.
.In applying the rule of nines, all the areas of the body that are burned deep enougp to cause blisters or
worse are added. Utility of the rule of nines is that it is intended to quickly determine if victims need to
go to a specialty burn center. Once the victim is in a burn center, more advanced techniques are to be used
to determine the exact burned surface area. ‘ A
1S This method employs usage of human palm to assess the area affected. The surface area of the‘ victim’s
palm (including fingers) is roughly 0.8% of total body surface area. Palmar surface area method is useq to
estimate relatively small burns i.e. less than fifteen percent of total surface area or very large burns i.e.
more than eighty five percent burns, when un burnt skin is counted or areas of irregular or non-confluent
burns. For medium sized burns, it is inaccurate. )
16 This method involves the drawing of a cartoon on a chart, and an associated age specific table is used to
calculate the body surface area involved. This chart, if used correctly, isAthe most accurate method. It
compensates for the variation in body shape with age and therefore can give an accurate assessment of

burns area in children.
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and a qualified doctor should be arranged. In cases of extensive burns the initial treatment
has to take care of airway, breathing, circulation and resuscitation with intravenous fluids
hence a fully equipped ambulance in very important. '

Dury or Doctor 1O INFORM THE POLICE

Acid attacks fall under the category of medico-legal cases where in investigations
by the law-enforcing agencies are essential to fix the responsibility regarding the causation
of-‘the burns. All burn injuries caused by corrosive chemical substance. injuries caused by
friction. lightning,. electricity, ultra violet of infra-red light rays, X-rays and corrosive chemical
substances are classified as burns for medico-legal purposes'”.

Informing the police is necessary whenever

e The victim asks the doctor to inform the police; or
After eliciting history and examining the patient, the attending doctor suspects
some foul play and feels that some investigation by law enforcement agencies is
essential to establish and fix responsibility for the case. ‘

The doctor should intimate the nearest police station of the case without undue delay
Preferably in writing and obtain a proper signed acknowledgement. Alternatively, where i;
is not possible to give written information, the police may also be intimated by telephone. In
cases where information is conveyed orally or through telephone then the doctor should
diligently ask for the diary number as proof of intimation and properly document the number
in the patient’s records. n all acid attack cases the doctor should take the consent of the
patient for registering the case as an MLC. Consent for such a registration may be refused
by the patient and the doctor has no right to force anything on the patient. Whe;-e the victim
refuses to register an FIR, it is the duty of the doctor to carefully document all the findings
and inform the nearest police station regarding the same, giving reasons for his actions.
Even where the patient needs to be referred or shifted to another hospital for better
treatment, it is the duty of the attending doctor to issue a referral letter stating whether it’s
a MLC or not. Ifit does so, then he must register the case as an MLC and make a serially
numbered entry in the medico-legal register maintained in the casualty of every hospital for
this purpose. '

. A medico legal report is a report given by an expert and is of confidential nature
and is not a public document. As such the accused or respondent is not entitled to get a’
copy of the same during the investigation of the case. In such cases a no objection certificate
should be obtained from the police authorities investigating the cases before a copy is
supplied. Every hospital should ideally maintain a medico-legal register in its Casualty ward
and details of all medico-legal cases should be entered in this register in duplicate/ triplicate
on tl‘}e prescribed ptjoforma. Such an entry should contain the details of the time and date of
receiving the case, the time and date of examination and the name of the doctor who has
examined the case for easy future reference. Doctors should take care to avoid abbreviations

17 Modi s Medical Jurisprudence and ‘ibxicolog_v, 23rd edition at page 641
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and over writings as the information recorded here in is very vital to the case. Corrections
wherever necessary, should be initialed with date and time. Many times, during court
proceedings, defence raised the issue that in the case history sheet drawn by the doctors,
the name of the person who had thrown acid on the victim was not recorded. This argument
is without substance, because the doctors are normally concerned with the injuries and
their treatment and not with the fact as to who had caused the same."

Under medical ethics all cases should be examined after obtaining consent. Consent
should be taken before starting the procedure and after clearly explaining the patient or his
attendant who may be a friend or relative, what exactly is to be done. If the patient is a
minor or less than 18 yrs of age consent of the guardian is necessary for examination of
private parts. In case of women, it is preferable that a lady doctor should conduct the
medical examination. Wherever this is not possible, a female attendant should be present

during the examination.

[n cases of severe burns where the chances of survival are slim, the doctors should.
inform the police to arrange for a magistrate to record the ‘dying declaration’. Doctors are
not required to attest the dying declaration or act as a witness in case when police or
magistrate records the dying declaration. However in critical cases where there is immediate
likelihood of death and it is not possible to contact a magistrate, the doctor should himself
record the dying declaration in the presence of another gazetted officer or two responsible
persons, either fellow doctors or qualified nursing staff. Statement of the witness shall be
recorded, preferably in the vernacular of the patient in which he/ she speaks. In all such
cases medical officer should obtain either signatures or thumb impression of the patient.
The original dying declaration shall be sent to the SDM concerned ina sealed cover through

the Medical Record Department.

In case the patient dies then the Doctor is duty bound to immediately inform the
police and send the body to the hospital mortuary for preservation, till the legal formalities
are completed and the police releases the body to the lawful heirs. The dead body should
never be released to the relatives. It should only be handed over to the police or be sent to
the hospital morgue, pending the arrival of the police. In such cases a medico- legal postmortem
examination is necessary to ascertain the details of death.

However, the first priority in every case is to save the life of the patient. Thus
doctors should first administer necessary medical aid to the patient. All legal formalities are
to be suspended till the patient is resuscitated. In the case of Pr. Parmanand Katara v.
Union of India & Ors", Justice Ranganath Mishra observed that “Every doctor whether
at a Government hospital or otherwise has the professional obligation to extend-his services-
with due expertise for protecting life. No law or State action can intervene to avoid/delay
the discharge of the paramount obligation cast upon members of the medical profession.
The obligation being total, absolute and paramount, laws of procedure whether in statute or
otherwise which would interfere with the discharge of this obligation cannot be sustained

18 Sudershan Kumar v. State, ILR 1970 Delhi 504.
12 AIR1989 (SC) 2039
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and must, therefore, give way™. The court further said that, “Institutes should be asked to
provide the immediate medical aid to all the cases irrespective of the fact whether they are
medico- legal.cases or otherwise. The practice of certain Government institutions to refuse
even the primary medical aid to the patient and referring them to other hospitals simply
because they are medico-legal cases is not desirable. However, after providing the primary
medical aid to the patient, patient can be referred to the hospital if the expertise and facilities
required for the treatment are not available in that Institution™. There are no provisions in
the Indian Penal Code, Criminal Procedure Code, Motor Vehicles Act etc. which prevent
Doctors from promptly attending seriously injured persons and accident case before the
arrival of Police and their taking into cognizance of such cases, preparation of F.I.R. and
other formalities by the Police. There can be no second opinion that preservation of human
life is of paramount importance. That is so on account of the fact that once life is lost, the
status quo ante cannot be restored as resurrection is beyond the capacity of man. The
patient whether he be an innocent person or be a criminal liable to punishment under the
laws of the society, it is the obligation of those who are in-charge of the health of the

community to preserve life so that the innocent may be protected and the guilty may be
punished”.*

Under Section 39 of the CrPC, there is a duty on every citizen to inform police of
any incident affecting human body. Doctors are also required to inform the police in case of
any suspicious acid injuries. This is an extension of their duty as a responsible citizen. This
process of informing must be started as soon as the patient is stabilized.

The Criminal Laws Amendment Act, 2013 has introduced Section 357C?' in the

CrPC which makes it mandatory for all hospitals public or private, to immediately inform
the police of any incident of rape or acid attack, when they receive any victim of these
offences for treatment. Thus reporting has been made a legal duty.

Section 357C of the CrPC casts a twofold obligation on the hospital administration to

° proﬁde immediate first-aid and treatment, free of cost to the victim of acid attack;
and

e immediately inform the police of such incident

Earlier Section clause (6) of 357A CrPC had provisions where under the State or the
District Legal Services Authority could alleviate the suffering of the victims of crimes by
ordering immediate first aid facility or medical benefits to be made available to the victim
free of cost, subject to the production of a certificate of the police officer-in-charge of the
police station or a magistrate of the area concerned certifying such requirement. Now
357C of the CrPC provides for treatment of victims and makes it absolutely mandatory on
2 fbid

1 357C. Treatment of Victims:

All hospitals, public or private, whether run by the Central Government, the State Government, local
bodies or any other person, shall immediately provide the first-aid or medical treatment, free of cost to the
victims of any offence covered under Section 326A, 376, 376A, 376B, 376C, 376D or Section 376E of the
Indian Penal Code (45 of 1860), and shall immediately inform the police of such incident.
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art of all hospitals, public or private, whether run by the Central Government. the Sl_mc
g'e pcrnment local bodies or any other person, to immediately, provide the first-aid or medical
oV s ‘

treatment, free of cost, to the victims of acid violence.

.ompliance with the provisions of Section 357C CrPC has bgen made a‘punish:.lblc

T e pd r Section 166B% of the IPC. Thus; where a person in charge of a hospital,
offef}Ce o iiatLe whether run by the Central or the State Government, local bodies or any
o Oz:ggtraveqnes the provisions of Section 357 CrPC i.e. either refuses to z'idmlmster
erSOf.l:j to victims of acid violence; or charges money for the same: or fails to Enform t‘he
i egarding such incident, the law provides that such person will be punished with

olice 1 / :
3 nment for a term up to one year or with fine or with both.

impriso
RECONSTRUCTIVE SURGERIES OF AcID SURVIVORS EXEMPTED FROM Tax

Treatment of acid attack survivors need mul%iple and extensive re?constructi've
ies to restore ones’ appearance and body functions.. AH recgnstructwe surgeries
fﬂ.u;lge:tlaken to restore one’s appearance, anatomy or bodily functions _atjfected due to
:;lznzenital defects, developmental abnorm-alities', _degener‘ti‘ve diseases, m_uu;)'/ (;l'rtl:r)ell:sr?jg
would be outside the scope of *service’ for mln[JOSlth[l of Service ta'xx on Co?mf: ic e
Surgery Service under the Finance Act, 20097 . Processes undertaklen to‘ cgllreut u;[:; e
caused by burns, fractures or congenital flbnf)rmaht;es hke; cleft lll[: e::,. El;een o Ostely
non-taxable. Thus reconstructive surgeries in cases of acid attacks have purp

kept out of the ambit of taxable services.

DEVELOPMENT OF LAWS AGAINST AcID ATTACKS

Earlier there would be stray incidents of acid attacks and the): would. be cqvered
under Section 326 of the Indian Penal Code, 1860 as offence of ‘voluntarily causing grievous
hurt by dangerous means or weapons’. The police too enjoyed a great dezl (if d1licregu_)ge1:

isi i ri
i i i f clear cut provisions relating to such attacks. ;
imposing charges in the absence 0 | : ttacl ribe
rei:oncfived ggender notions, bias etc were several factors influencing ﬂ:IEII'.dISCI‘.etIOII in
geciding the sections under which the accused was to be charged. "ljhew dlscretlonT\::s
heavily loaded with their own notions of morality and charact:r ;rsalts (l)f ":OTen‘ Siné
i id vi der sections 320, 322 and 325 (voluntarily cau
would register cases of acid violence un ey
grievousghurt) and 326 (causing grievous hurt by danger.ous weapqn: o; meanzlroti) 18
i 5 d could be sent to jail for a period of oney
IPC. Under these sections, the accused col ' :
ears. If the victim lost her life in the incident or due to it, then the accu_sed was b(?o‘l\cd
?mder' relevant clauses of Sections 2997 or 3007 [PC. But all the above mentioned provisions
s i _treatment of victim Section 166B: . '
&ll?;zl;[:fn;ﬂﬁirgﬁ?lnchargc of a hospital, public or private, whether run by the Central Government, the

p < p C

S[ate (i()Ve nment Lal b dics or any (3[1"&-1 erson, contravencs tlle rovisions (lrs 357

rnm 3 10 [§] y ection Ut [Ilb
Code 0' Cl lllllnal l IULLdLlIC, 19]3‘ Sllﬂ'“ be pl"“bhbd “’lL!l ””]" ISOImIClIl lUI aterm Whlch may cxtEHd to

ith fine or with both. ‘
(é::v);:: rTz; \i\; posed from 01.09.2009 vide Notification No.26/2009-ST dated 19" August, 2009.

Available at http:/indiabudget.nic. in/ub2009- 10/cen/dojstru2. pdf
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were insufficient to deal with the multidimensional harm caused by this offence. Acjq
violence leaves indelible scars on not only the body but also the mind and soul of the victim,
The existing definition of grievous hurt was found to be lacking in the coverage of the
complex and different kinds of injuries resulting from corrosive substances like acid. Italso
failed to cover cases wherein the victim was forced to drink acid. This definition also dig
not account for the various social disabilities, stigmas and discriminations faced by acig
survivors. Moreover in cases of acid throwing, if the victim managed to escape unhurt, the
accused could also not be prosecuted. The punishment prescribed under these sections s
the maximum awardable in these cases which leaves a great deal of discretion with the
judges to award lesser punishment.

The statistics too, showed an alarming rise in the incidences of acid attacks over
the last decade thus prompting the Government to take cognizance of the problem. The
state has tried to adopt a two pronged approach by enacting specific provisions criminalizing
acid violence and limiting the accessibility to acids by regulation of its sales. At present the
law to check Acid Attacks in India is piecemeal and scattered. We have two provisions in
the IPC (326A & 326B) declaring acid attacks as a specific crime, one section in CrPC
(357A) dealing with compensation, the Supreme Court order on acid attacks in Laxmi v,
UOI (Criminal Writ petition 129 of 2006), an Advisory issued by the MOHFW regarding

the free treatment of acid attack victims dated 2" May, 2013 and the Poisons Possessions
and Sales Rules, 2013.

SECTIONS 326A% anp 326B% IPC, 1860.

Criminal Laws Amendment Act, 2013 introduced two new sections in the Indian
Penal Code, 1860 dealing specifically and exclusively with acid attacks.

27 Voluntarily causing grievous hurt by use of acid etc

Section 326A. Whoever causes permanent or partial damage or deformity to, or burns or maims or
disfigures or disables, any part or parts of the body of a person or causes grievous hurt by throwing acid
on or by administering acid to that person, or by using any other means with the intention of causing or
with the knowledge that he is likely to cause such injury or hurt, shall be punished with imprisonment of
either description for a term which shall not be less than ten years but which may extend to imprisonment
for life, and with fine:

Provided that such fine shall be just and reasonable to meet the medical expenses of the treatment of the
vietim: '

Provided further that any fine imposed under this section shall be paid to the victim.

Voluntarily throwing or attempting to throw acid

326B.Whoever throws or attempts to throw acid on any person or attempts to administer acid to any
person, or attempts to use any other means, with the intention of causing permanent or partial damage or
deformity or burns or maiming or disfigurement or disability or grievous hurt to that person, shall be
punished with imprisonment of either description for a term which shall not be less than five years but
which may extend to seven years, and shall also be liable to fine.

Explanation | —For the purposes of section 326A and this section, “acid” includes any substance which
has acidic or corrosive character or burning nature, that is capable of causing bo dily injury leading to scars
or disfigurement or temporary or permanent disability.

Explanation 2.— For the purposes of section 326A and this section, permanent or partial damage or
deformity shall not be required to be irreversible.
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] Section 326A, an accused can be held guilty if he causes either grievous hurt (as
Undefd- nder Section 320 IPC) or permanent or partial damage or deformity to. or burn
fie_ﬁﬂe udisﬂ r[lrement or disability to, any part or parts of the body of a person. All kinds of
o to t?;le body, whether pérmanent or temporary, total or partial, reversible or
ﬁjamage?ble have beeni covered under Section 326A. It also covers injuries that result in
|rre\"3l'5|rt of deformity, disfigurement or disability. If a person is maimed owing to such act
e cused, that wojuld also attract punishment under this section. Burns resulting from
i ai irres ,ective of their degree would also attract punishment under this provision.
e acmbit 0[; this provision has been expanded by including all sorts of grie.vous l‘mn
Thu:r:d under Section 320, as atype of injury qualifying for punishment un'dt_ar this .sect‘w‘n.
cov Iy condition being that the cause of grievous hurt or any of the above injury, dnsab:l.lt},
Ir:izgguremem should be throwing or administering ofacidlor any other sim ilar n}o‘rrosge

pstance; and the act complained of must have been .d(){ae with either _the intent of causing
zﬁch injury or hurt; or with the knowledge that his act is likely to result in such injury or hurt

The legislators have purposely included both intention as well as know‘ledgettt())r
conviction under Section 326A. Now an accused who t.hrovtfs_ac.nd at a person c,fat?ln(i r:el
allowed to argue that he never intended to cause such serious Injuries. Ir;cluslon.ow sf et:;; :
‘Knowledge’ paves the way for inclusion f’f all such cases within twfirlrwe Corie
section as in criminal law, every person Is presumed tc') be aware (l; the (::)LL“ .
consequences of his actions irrespective of whethgr hf intended to tn"mg a‘edS e
consequences or not. Thus for conviction under Section 326 the Prosec(:iu tior} ne oo a)r/l
prove that act of acid throwing was done by the accused volunta}rlly an ; ein Jubry. L
accidental injury such as when he never wanted to -splash acid on al uma: e;rig.mher
would be no defence that he intended to thro.w acid on someone else an st;o L
person accidentally got in the way. Punishment in such cases would be irrespective ©

considerations.

Punishment for an offence under Section 326A has been prescribed as imprisonment for a
minimum term of ten years and maximum life imprisonment and also fine.

The proviso to Section 326A further clarifies that the amount of fine payable un_deli
this section shall be paid to the victim and should be sufficient enough tc‘)dcove;'1 j(he qnfed:;s
id victi ho had thrown acid on his wii€
enses of acid victims. In a case®, a husband w ' : \
f)):gered to pay a meager amount of Rs 2,000. Medical procedures in aC}d cases r;gol(;lﬁo
several lakhs of rupees and still complete recovery is not Pos.smlc.a. A\'Jvardmg of Rs in
such a scenario would tantamount to a mockery of the criminal justice system.

To attract liability under Section 326B there must be thirowing or attempt at'tltllrgl\\ft;;%e?;

administering acids or other means and such act or attempt should be dorfe W3|'; s ?t s

to injure damage, disfigure, disable or maim any person. ThL1§dur;1der Sectlonadmin ilstle .
i i ttempts at acid throwing or

only the actual act of acid throwing but also a : : -

whi:h have been made punishable offences. Explanation -1 appended to this section further

2 Balu v. State, Cri. App. 1078 of 2004 (Mad H.C.)
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bn.:ac.ien the ambit of this provision by defining acid in broad terms to cover all substances
ofncildic or corrosive character or which have a nature to burn. Thus any substance capable
causing bodily injury leading to scars or disfigurement or temporary or permanent disability
will be included in the term “acid’ for purposes of conviction under this section. Explanationb-
Fl clarifies that all kinds of damages permanent or temporary. total or partial, reversible of
irreversible. would be covered here in.

Offences covered under both Sections 326A and 326B have been made cognizable and
non-bailable.

RIGHT OF PRIVATE DEFENCE AGAINST ACID ATTACK.

Clause Seventhly of Section 100 of the IPC gives a person the right to even cause
the dgath of an aggressor while exercising the right of private defence against an act of
throwing or administering acid or attempts to throw or administer acid, where such act or
attempt causes the reasonable apprehension that grievous hurt will otherwise be the
consequence of such act. This clause was inserted in Section 100 of the IPC vide the
Criminal Laws Amendment Act, 2013. This is recognition of the fact that self help is the
best help. Since State help is not always readily available, a person threatened by acid may
take the law in his own hands and even cause the death of the other person as a protective
and preventive measure, where circumstances justify the extreme step.

Acip VIOLENCE: ALSO A TYPE OF DOMESTIC VIOLENCE

. Acid violence by a family member is also covered under Section 3 of the Domestic
Violence Act, 2005 which defines domestic violence as any act, omission or commission or
conduct that harms or injures or endangers the health, safety. life, limb or well being, whether
mental or physical, of the aggrieved person or tends to do so and includes causing physical
abuse, sexual abuse, verbal and emotional abuse and economic abuse. The explanation
clause appended to this section further clarifies that for the purposes of this section “physical
abuse” means any act or conduct which is of such a nature as to cause bodily pain, harm
or danger to life, limb, or health or impair the health or development of the aggrieved-persor:
and includes assault, criminal intimidation and criminal force.

REGISTRATION OF FIR MANDATORY IN ACID ATTACK CASES

. ‘ Under Clause ‘¢’ of Section 166A failure on part of a public servant to record FIR
in %'lCld attack cases has been made punishable with rigorous imprisonment for a term
which shall not be less than six months but which may extend to two years, and such public
servant shall also be liable to fine. Sub section (1) of section 154 of the Code of Criminal
Procedure, has made reporting convenient for women by making it mandatory on part of
State to make arrangements for women police officer to record information regarding
offences of acid attacks against women, where the informant is herself the victim of such
assault or attempted assault.
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REGULATION OF ACID SALES

Earlier we had no law to regulate the sale of acid generally. Due to this acid such
as Hydrochloric and Sulphuric acids which are used in households could be easily purchased
from street vendors, medical stores and the local market. Acid is also a very inexpensive
weapon to procure, as a litre can be obtained for as less as Rs 25 at most locations.™

Earlier the sales of acid could be regulated only for industrial purposes in, by the Manufacture,
Storage and Import of Hazardous Chemicals Rules, 1989. Now Model Rules’' have been
framed under the Poisons Act, 1919 to regulate sale of acid and other corrosive
substances. The Model Rules include, inter alia, the form of acids (liquids or crystalline and
its concentration) that can be stored and sold, issue of licenses, procurement by individuals,
educational and research institutions, hospitals, industries, Government Departments and
departments of Public Sector Undertakings. According to Section 5 of the Poisons Act,
1919, any substance specified as a poison in a rule made or notification issued under this
act shall be deemed to be a poison for the purposes of this Act. The list of poisons™
supplied in the schedule to the Model Poisons Possession and Sale Rules, 2013 declares
certain acids as poisons™ and their sales and possession have to be regulated in accordance

with the Poisons Act, 1919 and the rules* made there under.
COMPENSATION TO THE VICTIMS

Victim compensation scheme under Section 357A of the CrPC casts an obligation
on the State Governments in co-ordination with the Central Government, to prepare a
scheme for providing funds to the victims or dependants of victims who have suffered loss
or injury as a result of crime and require rehabilitation.

Under Section 357B of the CrPC, it has been clarified that whenever the court awards
payment of compensation to survivors of acid violence the compensation payable by the
State Government under section 357A shall be in addition to the payment of fine to the
victim under section 326A of the Indian Penal Code. ,

3 mgcid Attack Victims yet to get Assistance " The Hindu (Karnataka April 27, 2007).

31 The Model Poisons Possession And Sale Rules, 2013

32 nAcetic acid (beyond 25% concentration by weight), Acetic Anhydride, Sulphuric acid (HZSO4)(beyond

* 594 concentration by weight), Hydrochleric acid (HCI) (beyond 5% concentration by weight), Phosphoric

acid {H3PO 4 Hydrofluoric acid (HF), Perchloric acid (HCIO ), Formic Acid (beyond 10% concentration
by weight), Hydrocyanic acid except substances containing less than 0.1 per cent weight in weight of
Hydrocyanic acid., Hydrochloric acid, except substances contaiping less than 5 per cent weight in weight
of Hydrochloric Acid, Nitric acid, except substances containing less than 5 per cent weight in weight of
Nitric Acid., Oxalic Acid, Perchloride of mercury (corrosive sublimate), Potassium Hydroxide except.
substances containing less than 2 per cent weight in weight of Potassium Hydroxide, Sodium Hydroxide,
except substances containing less than 2 per cent weight in weight of sodium Hydroxide., Hydrogen
peroxide (beyond 50% concentration by weight) Formaldehyde (beyond 25% concentration by weight),
Phenol (beyond 3% concentration by weight) and Sedium Hypochlorite Solution (beyond 5% concentration
by weight)” -

33 Supranote 24, Rule 3 A

34 The Model Poisons Possession And Sale Rules, 2013
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The compensation package for the acid attack survivor should ideally consist of the entire
treatment costs including expenses incurred in reconstructive surgeries, grafts, physiotherapy,
hospitalization and medications. Further'damages for loss of present and future earnings
and earning capacity should be calculated and paid along with compensation for pain,
sufferings and even loss of consortium in cases where injury is so severe that that the girls
loses all chances of marriage or for married women when it interferes in the normal
establishment of conjugal relations between the spouses.

In 2013 budget, the then Government of India had announced ‘Nirbhaya Fund’ which is a
fund with a corpus of Rs. 10 billion. This fund was named ‘Nirbhaya’ meaning the fearless
as a tribute to the brave heart that fell prey to monsters in the 16" Dec 2012 gruesome rape
incident that had shocked the collective conscience of our country. The fund was launched
amidst much fanfare with the objective to support initiatives taken by the Government and
NGO’s regarding ensuring safety of women against crimes against their dignity and safety.
The fund is to be used to enhance safety and security of women in both the public as well
as the private domain. In November 2013 the Ministry of Urban Development had sent
requisitions to all States for proposals to implement new projects to be financed by the
Nirbhaya Fund. In February this year, the Government has allocated additional Rs. 1000
crore to this fund. However, what is depressing is that not a single penny has been allocated
out of this fund till date as the Government is yet to take decisions on proposed projects

where it may be utilized. These funds need to be put to proper use and decisions regarding
their allocation should be taken fast.

TESTIMONY OF ACID ATTACK SURVIVORS

Section 119% of the Indian Evidence Act has also been amended and now it has
made provisions for witnesses who are unable to speak to give their evidence in any other
manner in which it can be made intelligible, as by writing or by signs; but such writing must
be written and the signs should be made in open Court. The evidence so given in writing or
by signs shall be deemed to be oral evidence. The proviso to Section 119 further provides
that, if the witness is unable to communicate verbally, the Court shall take the assistance of

an interpreter or a special educator in recording the statement and such statement shall be
video graphed.

This provision shall be of immense help to survivors of acid attacks as in most of the cases
their face is targeted due to which their lips are burnt completely and their facial muscles

are distorted due to which they have great difficulty in opening their mouths or speaking
with clarity.

¥ 119.Witness unable to communicate verbally

A witness who is unable to speak may give his evidence in any other manner in which he can make it

intelligible, as by writing or by signs; but such writing must be written and the signs made in open Court,
evidence so given shall be deemed to be oral evidence:

Provided that if the witness is unable to communicate verbally, the Court shall take the assistance of an
interpreter or a special educator in recording the statement, and such statement shall be videographed.
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A, 2011.
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LAW CRIES FOR CHANGE: ASSESSMENT MEDICAL
TERMINATION OF PREGNANCYACT, 1971 FOR MENTALLY
RETARDED PREGNANT WOMEN

Dr Sunanda Bharti*

PREFACE

[n India. the law of abortion is contained in the Medical termination of Pregnancy Act,

1971 (MTP Act, 1971). Though the popular understanding regarding the statute is that it
ermits abortion, making it legal, the technically proper understanding would be that it
declares abortion (the expression used in India is ‘medical termination of pregnancy’) to be
illegal as India is a pro-life country. After stating this general rule. it provides for certain
exceptions wherein pregnancy can be lawfully terminated. These are very specific

circumstances and have remained the same ever since its enactment.'

The main aim of this paper is to highlight that the prov isions of the MTP Act, 1971 as
they stand today, infringe upon the fundamental right guaranteed under Art 21 of the Indian
Constitution® in so much as they compel a pregnant woman (PW), who is not stable in mind
to undergo the physical trauma of delivering and raising a child which could have been

avoided.
I INTRODUCTION

Medical Termination of Pregnancy Act, 1971

Prior to the Medical Termination of Pregnancy Act, 1971, a pregnancy could not be
terminated in India without attracting penal sanctions under the Indian Penal Code, 1860.°
In 1971, the MTP Act was passed which provided for termination of certain pregnancies
by registered medical practitioners (RM P’s)". Ina way, the MTPA., 1971 diluted the rigours
of the prevalent law, though abortion was not provided for in all cases of pregnancy but

only in specific cases.

The MTPA, 1971 isa small act consisting of only 8 sections. Under the Act, termination

of pregnancy is possible only if:
s the continuance of pregnancy would involve a risk to the life of the PW; or
e the continuance of pregnancy would involve a risk of grave injury to her physical or

mental health®; or

*+  Assistant Professor, Law Centre I, F

I Dealt with later in the paper.
> Art 21 of the Indian Constitution guarantees the right to life and pers

been creatively read by the apex court umpteen numbers of times.
3 [ndian Penal Code 1860, ss 312 and 313 provide punishment for induced abortion.
4 Medical Termination of Pregnancy Act 1971, s 2(d) states thata registe
medical practitioner who possésses any recognised medical qualification as defined i
the Indian Medical Council Act 1956, whose name has been entered in a State Medical Register an
has such experience or training in gynecology and obstetrics as may be prescribed by
s Medical Termination of Pregnancy Act 1971, s 3(2)(0)-
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e ifthere is a substantial risk that if the child were born, it would suffer from such
physical or mental abnormalities as to be seriously handicapped.®

However such termination is dependent on the gestational age of the foetus. MTP ¢gj
be performed only where:

e the length of the pregnancy does not exceed twelve weeks; or
e the length of the pregnancy exceeds twelve weeks but does not exceed twenty weeks:

in this case the opinion of two registered medical practitioners in favour of the
termination is essential.”

There is another provision under which the pregnancy can be terminated validly
irrespective of the length of the pregnancy and without the requirement of two opinions, In
this case, the registered medical practitioner should be of the opinion, formed in good faith
that the termination of the pregnancy is immediately necessary to save the life of the PW?
The opinion of the RMP’s should be formed in good faith.’

In sum and subtance, the provisions of the MTP Act, 1971 make it clear that, termination of
pregnancy was envisioned by the Legislature only in certain cases as a circumscribed
activity. Despite this, innumerable abortions are carried out every year in India'® and a
substantial number are illegally induced." The figure for reported abortions in India during
2010-11 was around 6, 20,472 whereas the unreported number is estimated at 10 times this

figure. The perpetrators escape punishment easily which reflects that the MTPA, 1971 is
followed more in breach than observance.

To highlight the issues relevant to the paper, the Medical Termination of Pregnancy Act,
1971 provides for three things:

1. that, India fixes viability of foetus at 20 weeks

Medical Termination of Pregnancy Act 1971, s 3(2)(ii).

Medical Termination of Pregnancy Act 1971, ss 3(2)(a) and (b).

Medical Termination of Pregnancy Act 1971, s 5.

Such opinion has to be certified under the MTP Regulations framed under the Act. In the form the reasons
for forming the opinion also have to be stated. Further every RMP who terminates any pregnancy is
required within three hours from the termination of the pregnancy to certify such termination in the said
form where again the reason for terminating the pregnancy has to be specified: See Medical Termination of
Pregnancy Regulations 1975, regs 3(1) and 3(2) published in the Gazette of India dated 4.10.75.

See Wm Robert Johnston, ‘India abortions and live births by state and territory 1971-2011" (Last updated
17 October 2012) <http://www.johnstonsarchive.net/policy/abortion/india/ab-indias.html> accessed 11
March 2013.

Wm Robert Johnston is a PhD in Physics, MS Physics, BA (Astronomy) and a data analyst of sorts. His
archive, known as the Johnstons Archive is a valuable and updated source of many important data,
including abortion.

This is as per the findings of National Abortion Assessment Project, a nationwide study on abortion and
abortion services in the public and private sectors in six Indian states. According to the study, most
abortions were opted for as a family planning measure. The National Abortion Assessment Project was a
multi dimension and multicentric research initiative co-coordinated by CEHAT and Healthwatch. CEHAT
(Centre for Enquiry into Health and Allied Themes) is the research centre of Anusandhan Trust involved
in research, training, service and advocacy on health and allied themes.
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that this fixation of viability is tota'lly divorced from any medical proficiency of
saving foetuses of that small gestational age. | |
hat in India if the pregnancy has crossed the 20 week gestation mark. and there is
S but the mental or physical health of the PW is at stake, or there are
no emefgfl?:tythe child, if born, would suffer from such physical or men'Fal
itt;?\g(r::lsaliti‘es to be seriously handicapped, the PW would have to compulsorily

arry the pregnancy to term of till the situation turns emergent for the life of the
carry B /

PW.

The author protests that the cap of 20 weeks is a hindrance or a ConS:;iCti:;l c;r(l:ttai:z
. f the expectant mother to terminate the Pregnancy. In the.weste_m.wor an exp .
fibey/ ¢ at 24-28 weeks of gestation buta woman in India is legally prevente
mother can ab()ll;t ;V;\r}:/ in India, once she has crossed 20 weeks gestation must compulsorily
p: ds:tiii?:}?-the pregnancy tiil delivery, unless some emergency Causes threat to her own
contt

life. o

. ; ' . rationale of fixing up-to 20 weeks as the upper limit for
Radona'e {Mhmdjaors"rﬁikr:hg;t ic than logical. l\fedﬁ:al technology cannot save a foetus
o 8b0f::°“:§gﬂon as of now, but since most of the body parts are almost developed by
g - ewed as a sacred life form, worthy of being brought into the world. The
that age, (l)t7lls .v lsilent of a situation where the mother of post 20 weeks gestation 1 hale and
:g:;’bht tht;sfoetus suffers from severe deformities. Similarly the act does not come 10

the rescue of a foetus who is in the womb of a retard mother who is unable to understand
e res

the responsibilities of raising a child.
Mental Retardation of PW and Foetal Rights

i st explains the para title is Suchita Srivastava v Chandigarh

"Ft?e lng;in'fﬁzrzh? Ig?visio:: Bench of the High Court of Punjab and Haryana ru!ed

Adml'nmm i ;h best’ interests of a mentally retarded woman to undergo an abortion

e o 5 'dewoman had become pregnant as a result of an alleged rape that‘ took

e 'the e an inmate at a government-run welfare institution located in Chandlg.a_rh.

l%lﬁcesws:ﬁ: %‘:3; ruled otherwise, holding potential life to be sacrosanct and also hailing
e Su

the rights of the mentally retarded to reproduction.

The SC in doing so might have gained approbation amongst the conventional human

isti i i laW
i i roaches towards implementing the
rights activists, 1t nonetheless fell prey to holistic appro

cather than being practical.
Moved by the trauma of the victim in certain cases like these,

i i p i dherEd tO

the court overlooks the fact
in all similar circumstances.

- w AC dia is
2 The Abortion Act, 1967 of the UK on which the Medical Termination of Pregnancy Act, 1971 oF
1 e oril s

modelled, in section 1 declares the viability period to be 24 weeks.
13 (2009) C:ﬁk No 5845 (Punjab and Haryana HO).
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like the S g *lauses of whi
;- MTPA, 1971 some clauses of which have been crving for chanee since ti
immemorial . o e R

Suchita Srivastava v Chandigarh Administration

There are many aspects all rolled in one in this case:
Mentally retarded female

Orphan

Raped

In a govt. run welfare institution

Facts of the Case: Before we d i implicati
: eal with the implications it is i
know the bare facts of the case: ’ O o B8 st

case)ﬁfssr dls;‘o(\jfettilingcheh pregnancy, the Chandigarh Administration (respondent in this
roached the High Court seeking approval for the terminati
keeping in mind that in addition to bei i
eing mentally retarded she was also an orphan wi id
: (: 1
E::i }:;llve any pare.nt or guardian to look after her or her prospective child Thz High (?0(11::
e opportunity to peruse a preliminary medical opini s i
i o 2<res o lical opinion and chose to constitute an
_ perts and a judicial officer for th
thorough inquiry into the facts. In i i ot s
' acts. In its order the High Court framed i
questions that were to be answered b e
y the Expert Body. In such h ion i
et e Bndingr af e B : . cases, the presumption is
pert Body would be given due wei i ivi isi
din : . ghtage in arriving at a dec
However, in its order the High Court directed the termination of the pregnaicy in splist’tleo(r)l%

the-Expert Body’s findin hi icti
——rr y gs which showed that the victim had expressed her willingness to

\Y 3 g i
s Staﬂ:,:;:!:ynelii?tu;m Take: Aggr;::ved, the appellants moved the Supreme Court since
or permitting the termination of a pregnancy, that i

( ! 1 , that is, 20 weeks

approaching, a notice was issued to the Chandi isfraf o b e
ndigarh Administration and b i

heard. The SC granted a sta i e g e

y on the High Court’s orders and ruled agai inati
e T ruled against termination of

‘ : ision on two factors: one, that it was i

it ' hed tors: one, as incorrect on part of the
igh Court to direct termination of pregnancy without the consent of the woman in f[uestion "

:rlll? :;;onddt!:jat even if the saiq woman was assumed to be mentally incapable of making
o trmcia e;:lsmn, appropriate standards for exercising ‘Parens Patriae’ jurisdiction

Id0 adopte _by the HC. Tl_]e SC was of the opinion that ‘best interests® of the woman
could not be achieved by termination of her pregnancy.

14 B i
. ,:ds :iu?f?euted by D{' Nikhil D Datar v Union of India SLP (Civ) XXXX 2008 (SC)
{4;:( 1;:;1 Termu}zmon of Pregnancy Act 1971, s 3(4) provides that; o
a) No pregnancy of a woman, who has not attained :
L , the age of eighteen y i i
. \ \ : 2 ighteen years, or, who, hav
¢ age of eighteen years, is a lunatic, shall be terminated except with the consent in wrilir?g 2:‘! ;Ltii:ﬁ;?aid

(b) Save as otherwise provided in C - i
e p edin C1.(a), no pregnancy shali be terminated, except with the consent of the
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gince the woman involved. suffered from mild mental retardation', she was held capable
fforming consent which, per the SC. was not considered by the HC:

[P]ersons who are in a condition of ‘mental retardation’ should ordinarily be
treated differently from those who are found to be ‘mentally ill’. While a guardian
can make decisions on behalf a *mentally ill person’'”. the same cannot be done on
behalf of a person who is in a condition of *mental retardation’. The only reasonable
conclusion that can be arrived at in this regard is that the State must respect the
personal autonomy of a mentally retarded woman with regard to decisions about
terminating a pregnancy. It can also be reasoned that while the explicit consent of
the woman in question is not a necessary condition for continuing the pregnancy. the
MTP Act 1971 clearly lays down that obtaining the consent of the PW is indeed an
essential condition for proceeding with the termination of a pregnancy. As mentioned
earlier, in the facts before us the victim has not given consent for the termination of
pregnancy. We cannot permit a dilution of this requirement of consent since the
same would amount to an arbitrary and unreasonable restriction on the reproductive
rights of the victim. We must also be mindful of the fact that any dilution of the
requirement of consent'® is liable to be misused in a society where sex-selective

abortion is a pervasive social evil."”

In substance, the court gave the following reasons for declaring that the victim was
capable of forming consent which was in favour of keeping the pregnancy:

e That the woman, being a case of mild mental retardation was not to be taken as
a mentally ill person; hence a guardian could not be allowed to take a decision
on her behalf.

e Stretching the argument further, the SC was of the opinion that though the
woman did not understand the consequences of her decision, and was incapable
of giving an explicit consent, this incapacity could not be read as if she wanted
to terminate the pregnancy.

e That the MTP Act, 1971 declares obtaining consent of the PW as essential for
proceeding with the termination of a pregnancy and without that consent,
pregnancy should not be terminated. '

e Thattoavoid propagation of sex selective abortions, this requirement of consent
should not be diluted.

15 There are varying degrees of mental retardation: borderline, mild, moderate, severe and profound. Persons
suffering from severe and profound mental retardation usually require intensive care and supervision.
However, there is a medical consensus that persons with borderline, mild or moderate mental retardation
are capable of living in normal social conditions even though they may need some supervision and assistance
from time to time.

17 Medical Termination of Pregnancy Act 1971, s 3(4)(a)-

1% Contemplated by Medical Termination of Pregnancy Act 1971, s 3(4)(b).

19 (2009) CA No 5845 (Punjab and Haryana HC) para 15.
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. Merhcq! Board Su_ccn.mbs to Moral Difficulties: 1t is notable that the SC baseq ;
ecision guided by the findings of a three member medical board that assessed the me tI::
Nty|

status of the victim-and another multi-discipli i
i and ti-disciplinary medical boz icti
capacity to hold the pregnancy through. N Falboarthatassessed e victng

It would be pertinent, at this juncture to refer to some of the Expert Body’s finding,
gs:

e It was found that her mental status affected her ability for independe
nt

socio- occupational functioni - >
SuperViSionpalmi aSSistaHE‘:ﬂmg and self-sustenance and hence she requireg
As per her mental status, she was found incapable of making the distinct;
between a child born before or after marriage or outside the \»JwadlockC .
was unable to understand the social connotations attached thereto "
» Though she knew that she was bearing a child and was keen to h:;ve 0
~ she was found unable to appreciate and understand the conseque .
her own future and that of the child. R

Her perception about bringin i .
g g up a child and the rol
grossly limited. P ole of an ideal mother was

preglﬁis;;;lte; :l—:ese the I"ll]nzzl :l“:r;:.:ling of the Expert Body was in the favour of continuation of
. ; ms that holistic and other pro-life reasons attached wi i
weighed heavily in the minds of the ex s el el
: xperts to hold thus. The same consideratio
: e ex ns lat
ﬁ;l;g:? nttlleegilc to rul.e ag]am;t termination of pregnancy, though it smartly shroudedil:‘
reasoning. In brief, the Court declared that terminati
not be permitted without the consent of icti i e ety
the victim® and since the victim h
keenness to bear a child, her r i i oo . g
. eproductive choice should be respected in spi
: spite of oth
factors such as the lack of understanding of the sexual act as well as appreheflsions abO::

f::;;:s‘z{‘i’fir?‘ik: ff{fasanable Foreseeable Environment: One is compelled to ask if the
ot fail to appreciate and take into account the PW’

foreseeable environment, as i i i e e el o
, as is required by law, into deciding whether th i

pregnancy involved risk of injury to her health. Th e

. . e . The answer would be a clear affirmati
given her social environment which failed d not be
‘ . to protect her from assault. It would n

\ vhic L ot be

logical and fair to bring another life into the same hostile environment. However, the Expert
2

body and the apex court both fell victi
ell victim to an age-old, orthodox anti ioni
: 3 ti-abort
compels us to protect potential life at all costs. —

totalll;i :,1;‘:;-‘10?[? did not fully understand the requirements that go along being one, it was
o thrust a responsibility on her which eventually she mi ’
o e et e / y she might not be able to fulfil.
tim, one should not fail to look into the i
that she was carrying and its righ i i ke
ts. Would it be fair and reasonable to bri i i
: ] . ' ring him/her into
:1115 hostile world only to realise that his/her mother would be unable to look if‘ter him/her?
As per Medical Termination of Pregnancy Act 1971, s 3(4). :
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Even if special treatment is ultimately provided to the victim., the entire beneficial machinery
of the state is put at her disposal, and she is ina position to look after the child, would the SC
come to the rescue of all such hapless women who may find themselves in a similar miserable
circumstance in future? s it morally and legally correct to let the mentally retarded PW
continue with the pregnancy just because someone else has volunteered to look after the
child once born? Does this not mean reducing the PW to that status of a mere foefal
container? Such episodes should be dealt with a practical approach rather than a holistic or
sympathetic one. Moreover regard should had towards potential life and not only existing

life.

Court Ignores Rights of Foetus: Foetal rights were never a favorite of the courts in
India and most of the legal fraternity still believes inno independent status to the unborn,
maintaining it to be just an extension of the PW. Following this trend, the Supreme Court
conveniently ignored as to why should, in such cases. a life be pitted to suffer this harsh
world, if an alternative was available?? Article 39-F of the Directive Principles of State
Policy under the Constitution of India stipulates that ‘children should be given facilities
to develop in a healthy manner with dignity and freedom and childhood should be
protected against moral and material abandonment’. But, in the absence of any

infrastructure to actualise this lofty claim, the provision remains toothless.

It is indeed strange why the legal system of our country chooses to be as insensitive and
hapless as to compel the would-be child, who would be guaranteed ‘dignified life’ but given
a life that spells moral and material abandonment in reality. “

Court Beats the Drum of Protecting State interest in Potential Life over Existing Life:
Para 11 of the judgement read as follows:

. Taken to their logical conclusion, reproductive rights include a woman’s entitlement
to carry a pregnancy to its full term, to give birth and to subsequently raise children. However,
in the case of pregnant women there s also a ‘compelling state interest’ in protecting the
life of the prospective child. Therefore, the termination of a pregnancy is only permitted

‘when the conditions specified in the applicable statute have been fulfilled. Hence, the
‘provisions of the MTP Act, 1971 can also be viewed as reasonable restrictions that have

been placed on the exercise of reproductive choices.

Agreed that the fundamental right to personal liberty of the mother is not an absolute
one and may be taken away according to ‘the procedure established by law’. However,
after landmark Maneka Gandhi™ judgment, it is well established that the ‘procedure’
mentioned in Art 21, ‘must be ‘right and just and fair’ and not arbitrary, fanciful or oppressive,
otherwise, it would be no procedure at all and the requirement of Art 21 would not be
satisfied. The present state of the ‘procedure’ that compels a mentally retard, orphan woman
to compulsorily carry the pregnancy to full term once gestation is beyond 20 weeks is not
only illogical, it is oppressive, mentally, physically and financially, for particularly the mother

' This can be argued as one of the rights for the unborn.
22 Maneka Gandhi v Union of India AIR 1978 SC 597.
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beine the primar

g rimary carer. - o A

e dgbi[it lt}i LaIELC\;h.U would be pitted against the whole world and more so aga;
ating condition to raise “hi ¢ ‘ S0 dga)

L : g raise the child, regarding whos - st

form the requisite consent, garding whose delivery she could nNever

There is hence an ur, om e MTP 7 -
5 an urgent need t ify I i
e g odify the MTP Act, 1971 to dilute the consep

Agreed als at Stz e . .
ﬂlloweﬁto o pu(;; :l:;tﬁtt:? !ws, and flghtly so, interest in potential life, but this cannot b,
clearly be againsi the I; .tL, LO,S{ Ofrumm‘g real, existing life (of would-be mother). It wo le
against the riehts of est interests and Tundamental rights of the mother. It would al uld

ights of the unborn, who might later blame the state for his sufferings also be

Somethi ] 1

l-emnil:"ﬁ] f.-bn.mt Parens Patriae: The second and last reason for ruling in fa

jurismc;onpral‘egnancy was that appropriate standards for exercising ‘Parens P:to'ur 2f

bt ter: T H;Jl rLdopted by the.HC. The SC held that in the absence of an e;mﬁ

e i (l)]:t e the ltgr)_l'l;agnam:y, it was incorrect on part of the HC to direct otherp e
\ fos rine of *Parens Patriae’ and to arriv i -,

: : ¢ e at the inati
of pregnancy would serve the ‘best interests’ of the victim onlusion thatthe termination

Just becaus i U
sk 1ok infiitcl:t :Pitelzlie of ’Pan‘ans Patrlfle Jurisdiction did favour retaining the pregnan
Sasceitingthe Pareiic® t?. exercise was improper. The SC was of the opinion that whf:ly
otirerionand sctually :(’) cr)'l:e .f(;l!‘ls.dfctl?n. the HC had wrongly used the ‘substitutedjudgmei:t?
pregnancy. This approach gf telc:13|Son on behalf” of the victim with regard to termination of
was absolutely correct on part ]ef C appears » be totally unfair. The author opines that it
Aol ity sppmisieti pag o the HC to give due weightage to the fact that the victim
ot mistherhosd Th € consequences of retaining the pregnancy or the responsibiliti

- The court relied on some norms of international law, particularly, the prin;ilp;z:

contained in the United Nati i :
1971 24 ions Declaration on the Rights of Mentally Retarded Persons

7. Wi
. hmd}zgsvg :{enta_llly l:té:ded persons are unable, because of the severity of
g , xercise all their rights in a meanin f i
e _ gful way or it should b

restricti;):] tgrrzs:;;tl (z)rf d«?ni}‘ftsome or all of these rights, the procedure used f?)i(:lr:z

rights must contain proper | I i

jotriel : proper legal safeguards aga
abuse. This procedure must be based on an evaluation of the socii[ lc?'ls]:a?ﬁ?
apability

Since India has ratified ;
the Convention he Ri
(CRPD : ition on the Rights of Persons with Disabiliti
) and the contents of the same are binding on our legal system, the perslo:allj:liatblmles
' ) onomy

23 ,u N .
: arens patriae is a Latin ex .- ; 3
the power of the stateutl:]ci?tit)::\s ii:::n;;;m means “parent of the nation’. In most legal systems, it refers t
- /ene against an abusive ige ' 2
caretaker, and to act as the ; o or negligent parent, legal i :
the parent of any child or individual who is in need ofpr(;gtcctgi:an:mn :]r’ iy
n. In cetain cases it

may aLO bl. used b & thu g v men ate > JCCLS,
S 3 Y overnment to creat l i ;
A l) : VU ocus Slﬂﬂ.dl to sue on l]cha” Ofthb Sub.LLL-.
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regard to the reproductive choice of continuing or

of mentally retarded persons with
terminating a pregnancy as laid down by the MTP Act. 1971 must be respected.

_the victim would need care and assistance, and

The judgment also observed that .
grounds for denying the exercise of

that would entail some COSts. But this could not be
reproductive ri ghts.’

The author concedes to the truthfulness and desirability of the aforesaid provision but

_individual rights of the foetus should not be ignored.

[n the name of confronting social stereotypes and prejudices that commonly operate
to the detriment of mentally retarded persons in India; the court ended up making the
would-be life of the child of the victim more miserable. The life of the child born eventually
could be expected to be full of hardships. Though the Court directed that the best medical
facilities be made available to the victim so as to ensure proper care and supervision during
the period of pregnancy as well as for post-natal care. How hollow all this is can be gauged
from the fact that the woman in question was assaulted in a government facility. There is
no guarantee of what might happen later. All this could have been avoided had the court

givena practical decision.
AND DEMANDING LEGAL PERSONALITY ror UNBORN, NOT

JI KeepING RIGHT OF ABORTION
' - CONTRADICTORY

v
7 >

Despite being an avid supporter of foetal rights the author maintains that abortion
should be available in proper cases. Similarly, placing of reasonable restrictions on the right
of reproduction of the PW, where fulfillment on part of the PW of responsibilities that go
along with pregnancy and motherhood itself is doubtful, is not unjustified considering the
best interests of prospective life. This is because the idea is not only to derive and extract
legal personality for the unborn, so that it can enjoy right to life, but rather the attempt is
he new entrant to the world has a meaningful life replete with ample
resources, nurturing mechanism and support system to grow into a mentally and physically
healthy adult. If the unborn is unwanted to the extent that the host PW herself is unwilling
(as due to deformities detected in the foetus post 20 weeks) or unable (as due to mental
retardation in the present case), under compelling circumstances, to carry the pregnancy
to term, there is no logic in forcing the latter to deliver. The author here is simply suggesting
legalising the way via which the PW can bail herself out of the situation. This would not
only reduce the instances of illegal and unsafe abortions, but would also go a long way in

attaining some meaning for foetal personhood.

Suggestion for Bail out in Difficult Cases: The author suggests that instead of

taking viability as a criterion for determining the validity of abortion, health of the mother
rms, abortion should be allowed or forbidden not

should be the only parameter. In simple te
on the point of viability but on whether the emotional and mental health of the mother
permits it. And this snould be allowed only in certain specific situations. This way the whole

perception towards abortion would shift from being holistic to being more practical.

also to ensure that t
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Law REFORM REQUIRED TO INCLUDE CompLEX EPISODES

!n 1973, the US Supreme Court gave a landmark decision in Roe v Wade * b

putting the health of the pregnant woman first in priority to everything else. Amon g
other things, it ruled that woman’s right to abort before viability (24-28 weeks ;:lepend igSt
on case to ca_se) was almost absolute and a part of her right to privacy/self determinatirlg
etc. Even after viability, abortion was declared as permissible provided the health oftﬁn
mother was at stake. This pro-abortionist decision led to changes in the abortion laws oi
many countries. India was not to remain unaffected-the MTP Act, 1971 reflects that

However, elsewhere also it has been argued® that the MTP Act, 1971 requires certai
amendments. ° - !

It is useful to elaborate that India fixes viability at 20 weeks.” Hence, an India
mother, once she has crossed 20 weeks gestation must compulsorily contim,le with thn
pregnancy till delivery, unless some emergency causes threat to her own life. The law s
clearly flawed or inadequate to cover especially two types of cases— - )

I. Disability on part of the PW to properly understand the responsibilities that go with
pregnancy a}m:.l motherhood—as the present case of a PW who is an orphan, a
retard and victim of assault (all combined) and the pregnancy is past the 20th week

be;ause the guardians of the mother (victim) are late in bringing the matter to light;
an ,

2. Unwillingness on part of the PW to continue with
: the pregnancy beca
~ in the foetus detected post 20 weeks. R use of detects

?uc.h lacqnafa .have given rise to issues that clearly indicate the need to do away with the

'|l‘mlt of‘ viability and decide on issues arising out of pregnancy on sensitivity of case basis
here is also a need to read the requirement of consent with practical objectivity, if the

mother suffers from mental retardation. ’

Focusing attention on just the present case where mother suffers from mental retardation
and for a more permanent settlement of issues, it can be argued that the provisions of the
MTPAct, 1971 as they stand today, infringe the fundamental right guaranteed under Art 21%*
They compel the pregnant woman, who is not stable in mind and who has already suf‘fered
an assault, to undergo the physical trauma of delivering and raising a child which could
have been avoided, considering her social surroundings.?

5410 US 113 (1973).
¢ See, "Health Interests of Foetus and Expec isi i
2 pectant Mother: Visit Abortion Law and Surrogacy", Prof Ashwani

ﬁanﬁal ,cmd Szmar.ida Bharh". Journal of Constitutional and Parliamentary Studies 20809.y it
Mutd 'o‘r s emphasis: The rationale of fixing upto 20 weeks as the limit appears more holistic than logical
! r:a;tr,:l t:::ihno:ogydcgnngt save a foetus of 20 weeks gestation as of now, but since most of the body parfs;

ost develo that age, it is vi i i i
b i b ped by ge, it is viewed as a sacred life form, worthy of being brought into the world,
Art 21 guarantees the right to life and i isi i
, personal liberty-a provision which i

apex court umpteen numbers of times. £ i b
Here is it pertinent not to forget that she suffered the assault in a government run institution

N
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POSITIVES OF MTPA, 1971

No abortion on demand or request: The MTP Act, 1971 does not confer or recognise

any right on any person to perform an abortion or terminate a pregnancy. A PW can get her

regnancy terminated only under the circumstances mentioned in the Act as stated above.

Unlike the USA and the UK, even during the first trimester, the woman cannot abort at her
will and pleasure; there is no question of “abortion on demand’.*

By refusing to provide abortion on request or demand, the scheme of MTPA, 1971 is
to encourage the use of family planning measures t0 prevent unwanted pregnancies.
However, keeping the ground realities in mind®. it also includes provisions which ensure
that safe, affordable, accessible and acceptable abortion services are available to women
who need to terminate an unwanted pregnancy in dire circumstances.”

Serves as Strict law to preven! female foeticide: The MTPA, 1971 was primarily enacted
keeping in mind the health and safety issues of PW. It was believed that providing women
with access to legal ways of aborting would reduce reckless and untrained abortions thus,
minimising abortion related health hazards and mortality. Though it was initiated as a health
concern for women, it revealed itself as a tool to serve the patriarchal interests of the
Indian society that has an undying obsession and preference for the male child. It is fact
that innumerable abortions happen within the legal limits of the Act or by manipulating/
bypassing it. To top this maladministration of the law, if abortion on demand is made available
in India, as a right as in the USA and the UK, it would pave a way towards the damaging
trend of forcible but completely legal abortions of female foetuses.

Not a tool for birth control: Tt has been held by the Madras (now Chennai) High Court
that, ‘sec.3 of the Act is only an enabling provision to save the RMP’s from the purview of
the IPC, 1860. Termination of pregnancy under the provision of the Act, is not the rule and
it is only an exception’* Hirve seconds the same by stating that,

~ [A]bortion policy in India is consistent with safeguarding reproductive rights as envisaged

by International Conference on Population and Development (ICPD) and other international
agreements. It does not advocate abortion as a family planning measure.>*

Administration of law by Doctors, a unique positive point of MTPA, 1971: The Indian
MTPA, 1971 does not allow for termination of pregnancy on request or demand. Hence,

30 See Dr. Mukesh Yadav and Dr. Alok Kumar, ‘Medical Termination of Pregnancy (Amendment) Act 2002-
An Answer to Mother’s Health & ‘Female Foeticide™ (2005) 27(1 yJournal of Indian Academy of Forensic
Medicine (2005). -- ]

3t. Like rape, contraceptive failure, risk to life of PW etc.

32 Though here, some important new realities need to be included for instance, availability of legal abortions
for unmarried women. For brevity and to prevent digression, claboration on the same has been omitted

here.
33 ¥ Krishnan v. G Rajanalia Madipu Rajan (1994-1) 113 Mad LW 89 (DB).

© 34 gee Siddhivinayak Hirve, "Abortion Policy in India: Lacunae and Future Challenges" 10 CEHA T policy

review (May 2004)
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and rightly so. it does not provide PW with an absolute “right” to abortion. Infact it would
nuri be wrong to state that the ultimate responsibility for terminating an unwanted pregnanc
rests with the RMP. who is required to opine, in good faith, the need for such a service !

‘A major c.:rltiquc ofthe MTP Act, 1971 is its apparent *over-medicalisation’ and *physicia
only ‘p()llf:_‘\' that reflects a strong medical bias and ignore the socio—political aspec:s ﬂ?
aborrfon."’ Many opine that since under the MTPA, 1971 the essential decision wheth0
nbortllon should be carried out or not remains with the doctor®® and not the PW, it results in
(or might result in) denial of abortion care to vulnerable women in need. This is.because ttl‘n
personal prejudices of RMP’s might come into play while making the decision 1 The fe .
1s_not wholly unfounded as the chances of this happening increase manifold in t-he abse .
of any guidelines for making relevant decisions. -

It is frightening that there is no national consensus on abortion protocols regarding dru
dosage and schedules. The current MTPA, 1971 does not offer any technical coun:el nogr
has.; th§ government adopted any international technical guidelines. In the absence of an
guidelines for “good clinical practice’, the doctors continue to either be arbitrary in de:f.:idiny
whether abortion is advisable or fall prey to equally arbitrary precedents and pra(:tices.sgg

Desp_lte the onerous responsibility imposed on medical professionals, since the Act does not
provnf:le them with any guidelines the doctors are left with only the PW to assist in the
abortion decision. It is suggested that to ensure that the foetal interests do not go unguarded
and un-advocated, a fourth neutral party must be introduced into the Act (in addition to 2
doctors and the PW) to advance the foetal interests vis a vis the claims of the PW.

The role of this fourth party would be to ensure that the claim of the foetus to continued life
is balanced against the claim of the mother to having her pregnancy terminated.”

The aut‘hor maintains that once this drawback (of absence of guidelines) is overcome, this
very point, that is, administration of the law by Doctors is what makes the Act unique ’,Fhe
Pemg the experts on life and health issues, it appears only logical to repose trust ir; thei{
Jlldgefxlent when it comes to deciding whether abortion is advisable or not. Also, it is the
RMP s who can properly ascertain and conclude whether and if the provisions o:l'" the Act
are being abused as a method of birth control. Such abuse of law creates an impression as
if the unborn is an easily discardable property. It strongly goes against attaining personhood
for t’hf: foetus. However, there are two things that must be guarded against—(1) conscientious
decisions laden with overdose of morality on part of the RMP’s and (2) random decisions
by RMP’s, by-passing the guidelines (once they are in place) for abortion.

Siddhivinayak Hirve, *Abortion Policy i ia: Lac
lvina) b y in India: Lacunae and Future Challenges’ (Ma
Enquiry into Health and Allicd Themes (CEHAT) 9 (policy review). Ibid. st (Mg X Sertonlx
H;, has to conclude in good faith, whether such a termination is needed.
g],he %eneral sentiment being in favour of preserving the foetal life
See Siddhivinayak Hirve, ‘Abortion Policy in India: Lacuna iF
iddt 3 ! 3 : ae and Future Challe 2

) finqulry into Health and Allied Themes (CEHAT) 10. Supra note 34 L e
¥ Jane ES Fortin, "Legal Protection for the Unborn Child" 51(1) 7)

: he Mode 1
W i ol EBTRER A6 (1) The Modern Law Review 54, 74, (1988)
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alogous provisions of the Abortion Act, 1961 it has been held by

in the UK. regarding an
e whether individual circumstances justify a legal

courts that ‘only the doctors can decid
abortion. They alone have the “great social responsibility’ for administering the law.™

ReroRMS REQUIRED IN MTPA, 1971

Need for Additional grounds for Termination

the MTPA. 1971 section 3 to include more grounds for
abortion. In matters of such reform, India cannot and should not imitate any country because
the problems of this country are unique and we should have a law that seeks to redress
those unique problems. For instance, obsessive preference for the male child, female
foeticide, aversion to contraception, no family planning etc are issues that can safely be
pranded as unique to this part of the world.

There is an urgent need to modify

uggestions that have a bearing on the issue at hand are as follows:

A. Remove viability as a criterion for deciding possibility of abortion: The suggestion
here is to do away with the fixation of viability-connected-personality altogether and
treat the foetus as a legal person from conception itself. Presently the jurisprudence on
foetal rights revolves around the point of viability.* To elaborate, it is only if it can be
established that the foetus was viable that it would get some semblance of personality
and it is only upon viability that culpability can fixed on the perpetrator. Hence ‘viability’
is that stage of gestational development which is central to any crime/tort against the
foetus.* In other words, the unborn in order to be protected by Criminal or Tort Law
must have reached such a stage of development so as to be capable of being ‘born

Some of the s

alive’.
There should be no fixed upper limit for abortion. The whole concept of viability draws
a distorted and fundamentally wrong picture of the State being concerned about the welfare
of the foetus as if it was a person.” While the truth is that in most of the crimes against the
unborn, it does not have a standing as an independent victim. Almost always. it is taken as

an adjunct of the PW.

Consequently, it is suggested that the legislative fixed upper time limit of 20 weeks being
too inflexible should be replaced by a no-limit-case-sensitive criterion. It is only logical

because of the following reasons:

41 Though in India, civil or criminal conviction of the defendant as against a viable foetus is yet1o happen in
a proper court of law. See Kanta Mohanlal Kotecha v. Branch Manager, United India [nsurance Company
Limited 2006 Indlaw SCMAH 5 [Maharashtra Consumer Disputes Redressal Commission] para 12.

42 |n other words, viability is that stage of foetal development when the foctus acquires the potential of
sustaining itself and having meaningful life independent of the mother. The stage normally occurs anytime
between 24 to 28 weeks.

43 The projection of the State is that the foetus cannot be touched for purposes of abortion in the post viable
stage as if it was a persom; while the truth is that it has been consistently denied personhood. The author
maintains that viability is has become a clumsy legislative substitute for imposing a properly thought out

upper limit on abortion.
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it would enable the State to focus on the health of the existing person (that is the
PW) completely rather than bogusly adopt the shenanigan of caring for the potenti|

person by declaring that it would be illegal to end that potential life after a certaiy
limit.

%]

because an amendment of such nature would automatically accommodate complex
issues mentioned above.*

(O8]

because the rate of individual foetal growth varies enormously, it is anyways
improper and futile to fix any limit; a fixed criterion would be challenged for its
appropriateness and would be an issue of continuous contention considering the
rapidly advancing medical knowledge.

Presently, the whole matter of viability seems to suggest as if a bargain has been
struck between the PW and law that allows the former, to enjoy the right of self
determination®, until viability sets in. If the upper limit of 20 weeks is substituted with a
case sensitive criterion, it would not only be in the best interest of the PW (in so much that
she would not be compelled to look after a deformed child and also would not be compelled

to perform duties of motherhood without understanding them properly), it would also augur
well with the foetal right to wholesome life.

There is nothing permanent with practices. So is the case with legal conventions and
in the light of new medical developments and demands to treat foetus a person since
conception, fixation to viability should be done away with.

Focus should remain with the mother.

In an attempt to appease the moralists, the MTPA, 1971 while declaring the upper limit for
viability, attempts to couch the true effect by maintaining that beyond viability, since the
foetus is capable of living independently, abortion is impermissible. This creates an illusion
of foetal personality. It enables the State to project as if it cares for the unborn and is
concerned about its protection while in reality it is just a crude display of false respect for
‘potential life’.* There should be no mark to decide personhood for the foetus. Foetus
should be treated as a person, a legal person, from the very beginning of conception.

# Both (1) 'uﬁwillingncss and no emotional attachment on part of the PW towards the foetus because of
deformity in the latter and (2) disability on part of the PW because of mental retardation.
# (which is heavily regulated and rightly so in case of India-because abortion is not a matter of right but
available only in the limited circumstances mentioned under section 3 of the MTPA, 1971).
This display is more pronounced in case of pro-choice countries where abortion on demand or request is
available and abortion as such is a part of the right of self determination. The author maintains, that it is
alright to take a pro choice stand, provided it be displayed consistently. It is hypocritical to maintain that
a PW can abort as a matter of right (of self determination) and at the sameé time say that this right is
available till the point of viability, as if to display some respect for potential life. It is reasonable to declare
oneself as pro-choice and hail the right of self determination as'a weapon of liberation in the hands of
- women. However, it is important to decide where the right of choice commences and when it expires. Like
any-right in the nature of individual entitlement, the right of self determination should also come with an

expiry date. Moreover, it should also have reasonable restrictions imposed on the same so that arbitrary
exercise is minimised. ' '
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- experts advised that the baby will require permanent pace-

i i me effect namely the position of the foetus
L th‘e ntin rStatn odnlihaelZZSir;gEC;?tgthiziher and her doctor in bot_h cases but it would
would be LOSFlni;eEiﬁ in the reasoning behind the same. (1) While earlier it was appare‘ntly
s P i l%Jmtsh ocritical; now it becomes woman centric and 'more practicab’log‘lgal.
o el uh ypme time .mark the removal of viability as a criterion for det.ermmmg
(2') IE e aft s nd pave a way for personhood of the foetus fr‘om conception .rathf:r
el thf': E?T’ttusaz;d (3[: ; The expiry of the right of self determination (already I'lmlltEd 12
- fromc; - yld not be dependant on ‘viability’ but rather woul(! become variable an
2:22 (sjzrllrs‘it;?e-‘zz:ending on whether the health of the mother permits the same.

B. Eugenics and Foetal Rights"

In the Indian context, the urge to beget a son is SO severe and ?agzrg?él:; Lt;artn t‘,zzi:; (lji
the provisions of the MTPA, 197'l governing legal a o s
eyery ’ . thl;lt complished on the pretext of ill health of foetus(es). This res i
fﬂet_'Clde pan enE:(a:nl’ in:)erprelation or implementation of the Act as hap'pene.d lm : clrrteiie
‘Stg‘;\t’?;;:;axlzga case™® as the health interest of foetus came in question vis a vis egisla
an

and judicial process

ikhil Datar v Union of India: This Bombay High Court fase“". populal;':)yﬂkvzlg;ntﬁ:
,le ' “d Niketa Mehta case, questioned whether mothers choice to abo e
o a:iT te‘d at advanced stage of pregnancy, (like, beyqnq 20 wef:ks in : is
t:rst:;igto : s:;stantial deformity or abnormality, tantamount to killing of a *person-.

ht a declaration from the court that section 5 gf the ]:)/:e;;(c):\l!
ed as bad law, because it does It
inati f Pregnancy Act, 1971, be pronour}c : : e
Teml'“zti:?[? iz case%here ?s a substantial risk that if 1Ehe child wefe bc.)rn(,1 ltl_ w;u‘.:ci :;tltll B
teurcl:llll:;hysical or mental abnormalities as to be seriously handicapped. In
s

i d verdict.
court appeared div ided between judgment and sentiment and gave a warpe

The petitioners in the case SOUg

T ted on the

In the case, it was in the 24th week that a Foetal EChOTard‘og[rizti:zsttali(::rl‘(dl'gl: edical
! ital comple ¢

expectant mother revealed that the foetus has congeni P  ker implantation when

the experts predicted the quality of life of the child to be poor.

ility to i monetary burden of
* The petitioners expressed their inability to bear the psycholog;a:‘izgcihey . gsted ol
iving birth to a child suffering from severe health problems. He . et
' . Visi
?” P gf Ashwani Bansal and Sunanda Bharti, ‘Health Interests of Foetus and Expectant mother: Vi
rof Ashw
Laws and Surrogacy’ (2008) 42 JCPS 1. o g
a8 Dr Nikhil D. Datar and others v Union of India a
High Court). - '
4 (2008) Writ Petition (L) No 1816 (Mumbai Hp)ﬂ.l
" 50 Neo-natal pace-maker implantation is a Surgic
morbidity.

others (2008) Writ Pétition (L) No 1816 (Mumbai

procedure which can be performed but has its own

B 179




abortion. They :

: v were denied the

and the law was aoai e same because the foetus had crossed viabili

et galit abortion at sich lateF siage had crossed viability (20 weeks)
ater stage. 3

[n India. per i
a. per practical experience, viabili .
of viability is deci , viability sets in only after 28 weeks. Primari
cided : . / 28 weeks. Primarily the .
lower the limit of viab(i)lr;tt)lﬂg I;?s;s of available medical technology. The b:a[:tlj: ::) ‘thu Iquesnon
. 2! However it is im g T er the technolo
cap of 20 week set b portant to highlight tha : 8,
y MTPA 1971 is not on this basi ghtthat in India, the legislati
any. The author ad ot on this basis. The bases . ative
vocates that this i o es are holistic and moral
reflects on proper i ; is arbitrary and unfair i
rinc air and has to ¢ y .
PW. P orporation advanced technology and causes fewerL:mncEi: ei i el
ardships to the

ConcLUsION

PW, the author h
? as attem iehli
i Ecnts: empted to highlight how the Indian MTPA, 1971 needs seri

m , erious

[f the PW hers i
] elf, being the host, i :
various reasons or is unwilli st, is unfit carry the pregnancy t .
there is absolutely nlo r‘;‘;‘;"l“lﬂﬁ to carry on with the pregnancy (as K’ikli;e;)m;be%? us B0
cases, it is but practical th(;lt]t‘;e )t(; hte i;tfztc; should thrust the responsibility upoﬁ ;?;-* ]C a-s‘e)t;
the expectin i etal right to life be treated P,
) ¢ mother. The author rei ed on a lower footing than lifi
must be life with digni reiterates that though foetus should . =
gnity, a meaningful : hould have a right to life, i
mother herself has ei gful, wholesome life which : -
ither not been abl would not be possible if th
vioiildibe shill 6ris i able to form any emotional bond: : s
r is simply unfit to form the requisite consent in thc:lf'[t!lzgse":llth til-"] ehfoetus/
se of the term.

1 In the UK, for i
‘ , for instance, changes to th i

et ol e e 1967 Abortion Act, applicable to E
o DA :lmzesnt“::x:%h tzl':: ;—!uman Fertilisation and Embr\';rllslging ?Ll'gg?)nd Wi,
medical technology, i ¥ e s v 1 et
e ‘ : , as it was clai I
2Y. as possible to save a child of premature delivery [:: ‘34‘ I:: : L:cue by e

eeks gestation. Meanin

s g,

Supel 10T llledical tech“olo v Cla““Ed It as ‘ W
g. d Surviv lde o
th ? |: 1 5 me l' ‘al al‘d N .
Crs” wombp, w l“”w'th(ﬁlt P SSibIL thal a foelus Of 2 EC[\S LOlll 1ve outs
m
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ASHMINA’S ADVERTISEMENT BY IDEA CELLULAR: ACASEOF
MIS'REPRESENTATION OF GEOGRAPHICAL INDICATION

Dr. Vandana Singh*

iced only in a certain geographical

ucts are unique because they can be produ
ain quality traits. The uniqueness

they become reputed because they have cert
ducts is the link between their quality characteristics and the geographical

where they are being produced. Economically, these words are

valuable assets as they are able to acquire a high reputation and higher premium. The name
of Intellectual Property which indicates thata particular product is coming from a particular

geographical area is termed’ as “Geographical Indication”.

gome prod
region and
about these pro
attributes of the region

A Geographical Indication is a sign used on goods that have a specific geographicai origin
ation that are due t0 that place of origin. Geographic words

and possess qualities or a reput
are efficient means to communicate both (a) a product’s geographic origins, and (b) product

characteristics besides geographic origin.' A Geographical Indication signals a link not only
petween a product and its specific place of origin butalso with its unique production methods
and distinguishing qualities.” It serves to recognize the essential role geographic and climatic
factors and/or human know-how can play in the end quality of a product.

When TRIPS Agreement came into existence in the year 1995, there was no specific
legislation in India to deal with the protection of Geographical Indications. After Basmati
controversy the Indian Government realised the values of its geographically unique products
and its potential market. To meet the obligation under TRIPS Agreement, in the year 1999
the Geographical Indications of Goods (Registration and Protection) Act came into existence,
which came into force with effect from 15 September 2003. The objectives of Gl Act are
three fold, firstly by specific law governing the geographical indications of goods in the
country which could adequately protect the interest of producers of such goods, secondly,
to exclude unauthorized persons from misusing geographical indications and to protect
consumers from deception and thirdly, to promote goods bearing Indian geographical
indications in the export-marketf Till date we have registered around 234 products under

Geographical Indications registry from different States.

In the context traditional unique products the State of Jammu and Kashmir is home 10
aumerous artefacts in which shawls, woodcraft products, papier Mache products, scarves,

stoles, silk sarees, khatambandh, handknotted carpet, Sozni embroidered crafts are worth

mentioning.* In the economy of state of Jammu and Kashmir handicrafts industry occupies

SLLS. Guru Gobind Singh Indraprastha University, Dethi.
Indications" 20 Hastings Law review (2003), available

¥ Assistant Professor, U

' J.Hughes, "The Spirited Debate Over Geographical
at http://www.chicagoip.com/papers/A-lP(}‘)vl.O.pdf, (last visited on 21% July 2008).

g lTC.’pZ2S.E/DMD/SC/0‘)-l 1, available at http://www.intracen.ore, (Last visited on 14 November 2012).

3 Natasha Saqib and Abid Sultan, “An Overview of Geographical Indications in Jammu & Kashmir,” 3(4)

Indian Journal of Applied Research, p. 300.
4+ Farooq Ahmad Mir and Farutal Ain, “Legal Protection of Geographical Indications in Jammu and Kashmir-

A Case Study of Kashmiri Handicrafis *. 15 JIPR, 220 (May. 2010).
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an import : i
Suﬁabf)e f;-nsr::jffé ;cl:fvi?ld iind lengthy'wmters in the valley have created condit
ot pnin B i dl le‘s that 'needed tlme and patience. Due to long winters the | Ong
i s wony in lzo:g. which leps in th.e growth of handicrafts. The hnndi:cal
Rmefierluglls Thewor w!d'e acclaim for th'eu' exquisite designs, craﬁsmanship ;aﬁ
P KaSh.mir rrreharlt; Sli.\l pl:oducts are registered under GI Act till 2014 from Statend
i and ijarr.lm e z‘ljsKmma fflbr:c is one of the registered geographical indicatioof
o | u an. ashmir. Pashmina was the first item which was regist a3
ate under the Act in the year 2007. Pashmina is the purest form of the Cas%l;]::eg
e,

The Pashmina is one of th i
e finest animal fibres derived fi .
Bircies oL atat g ved from the domesticated y
ircus also called Chyagra which is indigenous to Asia.” It is always mixeed \%‘:l‘]t e
Coarse

Kashmi . . ;
ofther:::; if(’)z:lsshgl (:I:;a a\,lw.lrhu:h 1shrenowneq for |.ts de_licacy and the weave has attracted attentiop
i tremenzvert e wor_ld since time u_nmemorial. Both national and internationa]
T roi‘ljls pt?teptlal for Pashmina. The use of this aesthetically crafted
o e KaSh;r)n de ;:? ?lne.ntal royalty and European lords.” In international textile
raft market the Rash iri Pas mma_hold the fore front. The Kashmir made Pashmina can
peraii- i r::;urate[y nor‘lt can be nllafnufactured by machines, mainly due to
i e esons;i]".l“he 'clm_natuf conf‘htlons of the valley and the special chemical
Pt  Sversl Sukiogts e filod by ibreot comomnbtcs it Tl T
i ' ! erent communities w i imi
;?\Zfégzrsfe’if?mmat out51de.the state. In 1821, William Moorcroft, An i113(:1gul‘|l:l(11 \tf:t:er:?ltate
. ifty Corpus Hircus goats to England with documentary on making of Pashrl:iarlg

Out of fifty goats only f i i
i y four survived ard they failed to produce same superior quality of

The K iri- i ¥

Bt i:rslfll;l;;l Pz:;hn;.ma hasa specnal.lustre due to its long, fine fibres, which are as thi

i ik vsv’h " e fibres from premium sheep’s wool, such as Merino extra fine aren 2a3S

exceptionaliy liglhi 201;;!:1? hair randg;s upto 200 Microns thickness. Thus Pashmina is
. nd warm and feels luxurious against the ski '

of the fleece range from white to gray, red, brown andgblack 9 Pkl S mmlclam

The fine i o
R f.:)trl’ashm'm-a_used to come to Kashmir via Ladakh which remained the main trad
acquisition of raw material for pashmina shawls. Each goat produ .

: ces

”’llS name came fIOlIl I ersian WOId W
paShm lllCh means WOO[ WllEll it s in woven f()rm it Callﬂd as

ashmina. P i isti
F‘n o “ls:l- T::f;;ul;:?ca lspecml ,charactens:nc due to its long and fine fibres, which are as thi “
[ olours of the pashmina range from white to gray, red, brown and black Cliltlezs frolri

an . p
roa ll C na do e 1 “’e ar ket. lltt ./I'feLOIUIIHliStS expre Slﬂdla /
S ta Ba b ra. W { h minat he text m . S .com

gg:ggﬁl;vms.El‘;g?conlent_id=77003 (last accessed on 23 rd Oct, 2011)
Bergen W D, . ool l.-lan_d Book™, 3 ed., Vol. I, Inter Science Publishers, London, 196
a 0 Applfcatfon for GI Registration, dated 9-12-2005 , 1563
Annexurc D of Application for GI Registration, dated 9-12-2005'

nnexure C of the Application for registration of GI '
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aned fleece, which is a mix of Pashm and coarser hairs.

mmer, Ladakhi traders come to the changtang'® to exchange the raw fleece with
d manufactured goods. They transport the fleece to Leh, the capital of Ladaks,
ses and then forward the wool to Srinagar.
y. by hand, from the fine soft Pashm.

ﬂpproximaleiy 100 grams of uncle

[n su

rains, teaan
where the Kashmiri dealers make their purcha
Srinagar, the coarse outer hair is pulled awa
ashmir, includes the history of the Kashmir
region, as well as traditions, culture of indigenous people, whose quality is the best in Kashmir
put this best quality wool has to confront various harms in term of commercial loss, lowering
down the reputation and goodwill in the market due to bio piracy done by the various

countries."

After the enactment of GI Act, the GI tag over Pashmina is being recognised as an effective
marketing tool of great econom ic value. Depending on proper market strategy. The objectives
of the protection of geographical indications are to protect product names from misuse and
imitation, to help consumers, by giving them information concerning the specific character
and the origin of the products and to encourage diverse agricultural production and rural

sustainability.'” Further geographical indications:

In
The characteristics of cashmere wool in K

« are an excellent means to promote rural development,

+ an effective market-access tool
« a tool to preserve local know-how and natural resources

« an important part of our culture.

But it is often complained by the Kashmiri Pashmina’s producers that imitations of original

Pashmina undermine the real handicraft sale thereby threatening the entire traditional

handicraft industry including livelihood and highly developed skills. For a lay buyer who
does not know real qualities of pashmina which are unique and qualities are attributed due

to climate of Kashmir Valley from the Pashmina from Nepal, machine-spun Pashmina
from Amritsar or imitated low quality Pashmina by China. Even the visitors to Kashmir
failed to differentiate between the hand-made and machine made products.

To add the woes of the Pashmina’s producer, seller and distributor, recently the Idea Cellular
with its ‘No Ullu Banaoing’ advertisement mislead the entire country and affected the sale
of Pashmina. The unquantifiable loss of business to the shepherds, manufacturers and
traders has nullified all the efforts made by the government, the stake holders and efforts
personally made by him as an activist for the past several years. “The loss the advertisement

has caused as the reach and impact of the advertisement is not only national but international.
The advertisement has promoted Idea’s brand and service at the cost of so many innocent
and hardworking people linked with this trade for livelihood and it appears that un-researched

n western Tibet, where nomadic pastoralists known as Drokba tend

10 Changtang is one of the remote area i

flocks on high plains.
1t yamamoto Koji, Cashmere as Geographical Indications , TED Case Studies: Number 786, 2005, available
at http://wWwl.amcrican.edwtedfcashmcre-gi.htm (last visited on 30th March 2014)

12 Sypra note 3 at p. 299.

- 183




'[)lrlllt:;;Sz}tsgg:ﬁliirzpfs causcdd not only a huge dent to the lives of traders of the Pashyy;

e fak.e Pas;):]:s;an s ;)f [:lomads and §hepherds ﬁgh‘ting atough battle ofsurw:la

elvertisegntacs na w lich is destroying th? .Pashm_:na industry eco-system, T aE
as hurt and pained him and all Kashmiris, particularly the shepherds rearihL

Pashmi
ishmina goat and the manufacturers of Pashmina shawls,”" 8
’

::llt:rziezss:lcnfzs;lgflllgnorallnce and mlsinfor_mation, Idea Cellular in promotion of yse
where the general P bc;lne aunched a campaign, which shows series of different situatioof
s St o s Upu ic sz;lved them from crooks‘and thugs by gathering information frons
came to a sho l:mclme-k ndtfe e Ce“l-! lar advertisement on TV it shows that two womt:n
— Originalp s :15 e TEr a Pashmina shawl, the dealer showed a shawl| and said thar:
whatsapp gr0up re'ecltn:[: le two WOITIEI.I qﬁer che(.:king the qualities of pure pashmina o
S apre) e shawl complaining t'hat it’s not a pure pashmina because it dj
p e ring test and they are aware of this fact, so “NO ULLU BANAOING” id

¢ lt U i

I:J::l:f;itzo;e' da?hgerous is fthat the synthetic’ and semi-synthetic low grade shawls
ed in other parts of India and abroad can pass th i i
the entire visualization of the i B oot e e e
: advertisement made shawl vendors victi i
artisans the only authorized bod i i s i e e iiat
: y to test and certify purity of Pashmina i % i
Testing and Quality Certification C ” which i ekt igmn
enter” which is a certified and authentic

: ated

set up by Craft Development Institute Bagh-i-Ali Mardan Khan, Srinagar. B

I;lsrgc[;tlf; :ead; lthat artiians b;:ing the registered dealers of the Pashmina are facing a lot
and loss as the said advertisement is sending a i
should pass the ring test which is i ‘misi g it st i BT
: in fact “misinforming and misleading’ 15 Thi
misleading advertisement dama srrricinelons e
ges to each of the more than 3,00,000 regi i
weavers of Kashmir, who are workin i e T P
3 F: g day and night to promote the authentic P i
_ a
for the un-quantifiable loss that the advertisement has caused to them.'® e

::a\:a;ealso s;lid l?y KCCIC hairtpan that “Idea Cellular company without doing any research
en showing the advertisement without verifying the facts which is extremely

5 - s -
. ‘l;ttp..lllzw:w.kashmlmmcs.m/nt:wsdet.aspx‘?q=3 1506
; pril 28" 2014, http://www.risingkashmir.com/| ]
N 2 rcom/now-pashmina-arti; -serve-le, { {
P i ' ' , ! y? isans-serve-legal-naotice-to-idea-cellular/
' ashmina artisans serve legal notice to [dea Cellular http://www.ris r'ngkar.;'hmircom/ s ‘f‘"‘f

16 arrasansiserve-It’ga!—norice-m-:'dea—ce[!u[ar/ . S e

J&K activist serves legal notice to K M Birla, April 23, KT News Service
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7 It is argued by the KCCI that for certifying

unprofessional and highly deplorable act.”
at all confirmatory test. Rather the shawls

original Pashmina a ring test burn test'® are not
made out of synthetic fibre like can also easily pass through a ring."”

For the genuineness of pashmina the parameter mentioned for registration of Pashmina as
Gl are the only testing parameters and as per the Geographcal Indication’s application the
most unique aspect of Kashmir Pashmina are followings:*

1. Itis a fabric,

2. The Pashmina fabric is made u
Pashmina goat. Subsequently the'y
soft. fleecy texture that is unparalleled in its fineness,

3. The specification for fineness should be between 1210 16 Microns but not exceeding -
18 Microns. This is in contrast to the finest of sheep’s wool which is 23 microns thick
and human hair the thickness of which ranges upto 200 microns,

e raw wool and traditional methods should be

ch as using rice flour paste. and

smen from the state of Jammu and Kashmir.

sing yarn that is hand spun out of the fibres from the
arn is hand woven into a woollen fabric of extremely

4. The characteristic of the fabric lies in th
used for cleaning of the raw material su

5. Cleaned, spun. and hand woven by craft
is distinct and thus has a local origin.

The craft technology to produce this exquisite fabric
n only be hand spun and hand woven

The pure Pashm wool is 50 fine and delicate that it ca
into fabric, as it keeps breaking during production process.
All other forms, which do not <confirm to the quality manual under Gl, can be termed as
spurious and, therefore. an infringement of the Gl rights of the community registered as the
proprietor in the Gl Registry.”!

It was replied by Idea Cellular that the ‘No Ullu Banaoing’ is part of an ongoing series

showing different situations where the use of mobile telephony services is shown to empower
the common people. They said that before finalising the campaign the accuracy of the
claim was verified by the company. But the question is that from there they have verified
the test of pashmina? Pashmina is a registered Geographical Indications and as per the
Government of India records the applications for registration of Pashmina was made by

7 http:// www.greaterkashmir.com/ news/2014/Apr/21/ wrong-idea-sir-ji-shahtoosh-passcs—ring-tcst-not-
pashmina-61.asp

¥ If you burn a little piece of the shawl it w
you will be able to distinguish betweena
has a slightly chemical smell and when you
stays attached to the fabric. This is a good test

19 j& K Govt objects to pashmina ring test ad b

ill smell like hair burning and what is left is just ash. With this test

wool/cashmere product and one made with synthetic fibres, which

' blow out the flame, there will bea little hard particle left which

but then any kind of wool shawl will smell that way.

y ldea, asks |&B Ministry to take it off air, NO ULLU
BANAWING IDEA PLEASE!, http://ccunomictimcs.indialimes.cum!articleshow/
340940 14.cms?utm_sourc e=contentofi aterest&utm_medium=text& utm_ campaign=cppst

20 Application no. 46 for the registration of Pashmina as Geographical Indication, reply to FCR by applicant,
dated 15.02.2006.

2t Govt. Objects to Pashmina ring test ad by telecom company,
news/ guvt-objccts»pashmina—ring-tcst-ad-te_lccom-company/
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State Times news, http://www.statetimes.in/




o

Craft Development Institute, which will be assi
of Kashi . assigned to TAHAFUZ: Society :
sbove thel;e(l:s?riti'] ':\?age-r Qeographtcal Indications Register. which is tl;ef!?; [Ziriosticnon
subsequently hand :wov ric is made of fibres spun out of Pashmina goat called thlsse-d
unparalloled in its ﬂrlencn u;t: to a wopllen fabric of extremely soft, fleecy textur:} thElt ;
orocessed manually ess.”” The uniqueness of the fabric lies in the raw wool whi o 5
: lly in accordance with the traditional values. Th k Which is
produce this exquisite fabric is distinct and has a local origin.” . The craft technology to

Under GI Act no infri i Milkia i
i T ne::SlSn"frlntghement action will lie in respect of an unregistered GI. For infrin
berson shall be e;;tl'?] datt tl.ie GI should be registered. In the case of an unregistere f’g}";em
itled to institute any proceedi o
the infri . ing to prevent, or to recover
Actzsexrl;ligcirlnent of an unregistered G1,** but at the same time the prd\«'i(‘i;il(;n e
s ﬁgai; 5{ éiarowdes that nothir}g in this Act shall be deemed to affect thenrsi (l)lt; e
miediesin fes :z tf:l:rson for passing off goods as the goods of another person go Stl?f
il r[: re ereof. In other.words, the law provides that while no “infrin ,emr "
owier to Eake g ZPZCT Cff an ulnreglstered Gl, it recognizes the common law ri ghgts oi? :1[:
nd criminal action against an i ‘
person or the remedies thereof. ¢ Y persan fox passing oif goods of anather

A registere is infri

usergt hereo(:’g; el: ;’l‘lfr Ln(g}eld by a person WITO, not being an registered proprietor or authorised

indicates or su estg i by any means in the.designations or presentation of goods ttf t

place of origin gtg"Such giﬁ,;u?h goods originate in a geographical area other than the tr:e
" s-in a manner which misleads the

origi - persons as to the i
gin of such goods. Hence the infringement of registered GI occurs if a perizzgraphlcal

e Uses the
Dses e nGtL::!:.-H;e %::ds for §uggests that such-goods originate in a geographical area
i place of origin of such goods in a manner which misleads the public;
. U . V - ,
X U::: ;I:) gl rlrcl; .'li manner that constitutes an act of unfair competition;?’ or
it i;ot:lheetifgtds in a manner, which falsely represents to ;he public that the
ritory, regi ity i i
i ry, region or locality in respect of which such registered Gl

Articls

CVEf;hz‘ai(fzeo(g:"REE's Agreement mandates that the protection of GI must be applied

origisfe buf®% llS iterally true as to the territory, region or locality in which th - lfi

Section 2 » but “Ia ?ﬂy represents to the public that the goods originate in h ' ,,S
ion 22(1)(c) gives effect to this mandate. Bneter terrory, .

22

Application Registration of a ical i
: geographical indications i i i
R .?;;L;lable S o r;l) ndications in part A of the Register; Section 11(1), Rule 23(2)
id. | |
24 Section 20(1) of GIGA.
* Section 20(2) of GIGA.
26 i
. lSJengf ;ﬁ—c:(::i 22t( I_){a) of GIGA, see also Article 22(2)(a) of the TRIPS Agreement
petition means any act of competition contrary to honest prac fcegini i '

) ooy practices in industrial or commercial

See section 22(1)(c) of GIGA. ‘V

b
b
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The following acts will be deemed to be acts of unfair cumpe{ition:?“‘

ans whatsoever with the

(i) All acts which create confusion by any me
mercial activities, of a

establishment, the goods or the industrial or com

competitor.
ade of such a nature as to discredit the

(i) False allegations in the course of tr
al activities, of a

establishment, the goods or the industrial or commerci

competitor.
able to mislead the persons as to

he course of trade is li
s. the suitability for their

(iii) Gl, the use of which int
the characteristic

nature. manufacturing process
purpose, of the quantity, of the goods.™

D FALSELY APPLYING GEOGRAPHICAL INDICATIONS™

FALSIFYING AN
nts to falsifying or falsely applying a Gl

This section enacts as to what amou This section

comprehends two types of offences-

(a) Falsifyinga Geographical Indications
(b) Falsely applying geographical indication
A person is deemed to falsify a GI, who —

(a) Without the assent of the authorized user of the GI makes that Gl or deceptively

similar GI; or

(b) Falsifies any genuine GI, w on. addition, effacement or otherwise

hether by alterati

o registered and unregistered Gls. The ingredient of the offence
he GI or a deceptively similar Gl without the assent of the

genuine GI, either by alternation or otherwise.

[n the case of the registered Gls, the complainant may obtain from the Registrar a certified
copy of entry in the register in respect of the GI to establish proprietorship.™ Where the GI
is not registered, as in a normal case of passing off action, evidence of prior use by the

proprietor will be necessary to establish title.
cts that the person shall be deemed to falsely apply to

e authorized user, when he —
ptively similar geographical indication

The law is applicable both t
is that the accused made t
authorized user or falsified any

Sub-section (2) of section 38 ena
goods a Gl without the assent of th

(a) Appliessuch geographical indication or a dece
to goods or any package containing goods;
al indication which is identical with or

(b) Uses any package bearing a geographic
dication of such authorized user, for the

deceptively similar to the geographical in
997 ( ith Ed., 2004)

29 Narayanan, “Law of trademarks and Passing off”

30 Narayanan, op. cil. P. 997.
31 See Section 38 of GIGA.

32 The request has to be made on Form GI

-7. along with the copy of the registered Gls (See Rule 96).
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purpose of packing, filling or wrapping therein any goods other than the genuine
goods of the authorized user of the geographical indication.

Any gepgraphical indication falsified in terms of sub-section (1) or (2) is “*a false geographical
indication™ within the meaning of this section.

The KCCI has already sent legal notice to Chairman of Aditya Birla Group, Kumar Mangalam
Birla, and idea demanded immediate withdrawal of the advertisement. The KCCI has-also
so%lght 300 crore for loss of business and reputation and another 100 crore for “suffering
pain and agony” the traders, dealing in the trade had gone through.* At last it can be said
that the handicrafts of Kashmir represent Kashmiri heritage and pride. These handicrafts
h:w.e economic as well as employment incentives. After the enactment of Gl Act, the
registration of goods facilitated by the Government but the Act is not comprehensive enbugh
to safeguard the interest of the craftsmen and its misappropriation.

33 s A~ e i 3 1
_I\as‘hf'nlnr commeree body sends legal notice to Idea Cellular over misleading Pashmina ad”, http:/
1rcshm{txatnvc.nct/kashmlr-ncws/ncws/28638-!.ushmir-cpmmercc—body—sends—Iegal-nolicc:—to~idca-cellular—
over-misleading-pashmina-ad '
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PANORAMIC VIEW OF WORKING OF CENTRALADMIN ISTRATIVE
TRIBUNAL IN INDIA

Alok Kumar’

I. INTRODUCTION

The dominant political philosophy of the 18" and 19" centuries was [aissez-faire Evhich
has been manifested in the theories of individualism, individual enterprise and self-help.
The philosophy envisaged minimum governmental control, maximum of i‘rcp entcrpri.sc-s
and contractual freedom.'However as a resu It of the reactions against laissez faire doctrine,
the political dogina of collectivism emerged which favoured state intewemipn, social C(JI‘itl:Ol
and regulation of individuals’ enterprise. The state started to act in th_e mture:st'of social
justice and collective growth. In course of time, out of the dogma of collectivism there
emerged the concept of the social welfare state which lay emphasis on the rulle L:)f' the state
as a vehicle of socio-economic regeneration and welfare of the people. The limited rol_e ot
the state concerning defense and preservation of law and order was not considered Stlfflt:lenl.
[nstead the state had to concern itself with the welfare of its individual members.”

A phenomenon discernible almost invariably in the contemporary society is that the §tate
has become an active instrument of social and economic policy. A necessary concomitant
of the vast increase of social and econom ic functions of the government has been the
creation of administrative bodies entrusted with a wide variety of powers including the

-powers of adjudication of disputes. Therefore. there has been a universal and widely

acceptable principle that the judicial functions of the state are no longfzr the mo.nt?poly. of
the courts of justice alone. but are being increasingly shar?d by various administrative
agencies as well?

" The adjudicatory functions of a modern welfare government are so wide and varied that it

is difficult to bring them under any bibliographical control. There is no pattern or stn:lctural
design discernible in setting up of the adjudicatory bodies which make even the peripheral
description of them an unmanageable task. However. thc.: most commonl'y emp.loye.d
technique of administrativé.a,c_ijudicatiorl which has achieved almost universality, 1s

adjudication by Tribunals.
II. ConcePT OF TRIBUNAL

The word “tribunal” lacks precision and its meaning is not very articulate and it if’ c.ilfﬁc‘ult
to define it scientifically. The word tribunal is a name given to various types of administrative
bodies, the only common element running through these bodies is that they are quasi-

judicial and are required to observe principles of natural justice while deter{ﬂimng issues
before them. Tribunal as per dictionary meaning is a seat or a bench upon which a judge sit

Assistant Professor, Law Centre {1, Faculty of Law, University of Delhi, Delhi-110007

M. P. Jainand S. N. Jain, Principles of Administrative Law 2 (Lexis Nexis, 20 13).

J. E. Garner, Administrative Law 5 (London, worth & Co. 1979) ' X —
Noor Mohammed Bilal, Dynamism of Judicial Control and Administrative Adjudication Towards Specc
Justice by Tribunals for Service Matters 24 (Deep & Deep Publication, 2004).
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in a court.* This meaning is very wide as it includes even the ordinary courts of law, whereas
in administrative law, the expression is generally limited to adjudication authorities other
than ordinary courts of law.’

[t may be said that the tribunal are a specialized group of a judicial body which are akin to
our courts of law. They are normally setup under statutory power which also governs their
constitution, functions and procedures. Tribunal is a body or authority, which is invested

with the judicial power to adjudicate the questions of law or fact, affecting the right of the
citizens in the judicial matters.

The Categorization in absence of an articulate definition and the resemblance with the
courts has become notoriously difficult one. The Committee on Minister’s power” in England
attempted to provide dividing lines, but its views are scarcely regarded as even respectable
today.” Frank’s committee Report which dominated the thinking about tribunals did not
define it but observed that:

“Tribunals are not ordinary courts, but neither are they appendage
to the Government Departments ... We consider that tribunals should
properly be regarded as machinery provided by the parliament Jfor
the adjudication rather than as part of the machinery of administration.
The essential points is that in all these cases parliament has deliberately
provided for a decision outside and independent of the Department
concerned either at first instance... or on appeal from a decision of a
minister or of a official in a special statutory position.... Although the
relevant statutes do not in all cases expressly enact that tribunals are
to consist entirely of persons oulside the government service, the use
of the tribunal in legislation undoubtedly bears this connotation, and
the intention of parliament to provide for the independence of tribunal
is clear and unmistakable”®

Referring to the position of administrative adjudication in United States. Pillsbury observes
that, the administrative tribunals both exercise the power to hear and determine’ and also
construe and apply the laws’ in proper cases. A simpler statement is that where the function
of the body is primarily regulatory, and the power to hear and determine is merely incidental
to regulatory duty, the function is administrative. But where the duty is primarily to decide
questions of legal rights between private parties, such decisions being the primary object
and not merely incidental to regulation, the function is ‘judicial’.?

Webester’s New World Dictionary, 1972, p. 1517,

C. K. Thakkar, Administrative Law 224 (Eastern Book Company, 1992).

Cmd. (40 60) 1932, pp. 73-74.

William A. Robson, Justice and Administrative Law: A Study of the British Constitution 33 (London,
Stevens & Sons, 1957).

Report of the Committee on Administrative Tribunals and Enquiries 9 (Cmd. 218-1957), p. 9 (para 40)
Worren H. Pilsbury, “Administrative Tribunals® 36 Harvard Law Review 419-22 (1922-23).
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In India also, although the words court and tribunal have been used in some articles of the
Cons’titution."‘J the term have not been defined. The General clauses Act also does not
define these terms. Qo far as the word court is concerned. though it has been defended in
certain statutes, the definition in those enactments seems to ha\'e'bccn made for gpcciﬁc
purpose of the concerned statues. For example, Sec. 20 IPC defines ‘a couri of justice

sto mean a ‘judge who is empowered by law 1o acl judicially alone. . .

In the Indian context the word “Tribunal™ has at least three meaning." Firstly. all quasi-
judicial bodies. whether part and parcel of a department or other\fise, are n?,gardcd as
tribunals. The only distinguished feature of these departmental bodies, as against purely
«administrative” bodies. in most cases would be that in process of arriving at their decisions
they may have to observe some or all the norms of fair hearing or principles of natural
justice."”

Secondly, a narrow approach has been taken to view that only such bodies are tribunals as
are outside the control of the department involved in the dispute, either because they. are
under the control of some other department or because of the nature of their composition
or because they adjudicate on disputes between private parties. The most important aspc?cts
of the judicial mind are the independent mental process of thejudg.e — the psychgloglcal
process which arises out of his non-identification in the matters'in issue before 'h:m. T'he
type of bodies as these are endowed to a great extent with the kind of impartiality wh!ch
the judge has because they are not part and parcel of the gc_)v.ernment departmen.ts *.whlc.h
prevents them from being biased towards departmental policies. Perhaps even \.wthm t?us
narrow approach, those quasi-judicial bodies which are departmental but .wl.uch d(?CIfie

* disputes between private parties may be regarded‘as tribunals because of their impartiality
in relation to the contesting parties ‘before them."

Thirdly, the word “tribunal” has also been used in article 136 of the (‘Zo_nstituti('m of lndi'a. 1‘4
In the absence of a definition of a general application, the characteristics of tr@unals vis-a-
vis courts have been subject of debate before the courts.In the first case'? which came up
for consideration before the Supreme Court, the primary question was to ascertz_un .the
exact connotations of the words court and tribunal. J. Mahajan who delivered the principal
judgment in the case observed:

“It must be presumed that the drafismen of the institution knew well
the fact that there were number of tribunals constituted in this comrfry
previous (o coming into force of this constitution which were performing
certain administrative, quasi-judicial or domestic functions, that some
of them have even the trapping of the courl, but inspire of those could

. = Tndia,
10 Articles 136, 227, Entry 3 List [-VI1 schedule of the Constitution of In o .

g, N. Jain, Administrative Tribunals in India: Existing and Proposed 6 (1977, N. M. Tripathi Pvt. Lid.)
12 Ibid.

13 [bid.

14 Ibid. B

\s Bharat Bank v. Employees of Bharat Bank AIR 1930 SC 188.
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not h.c given that description. It must be presumed that that the
L'(Ji'f.\’!.l”(n'l'()ﬂ makers were aware of the fact that the higher court n
t‘/n.s‘ ("r)ltﬂh'}' had local that all tribunals that dischu‘r{{t'd udi "H;
Sfunctions fell within the definition of the expression i(.m;,_’- jm,f.im

He then observed that:

uB e o a4t . g 7

; ;{;0; e a person or persons can be said to constitute a court it is
el llu_r[.{hc}’ derive their powers from the state and are exercisin
the judicial powers of the state.”" ' o

T ores =Y eTe . H
CI;;I;"ItﬁtL'n he ;311 o;l,feeged to hold that the expression tribunal as used in article 136 of the
itution of India does not mean the same thing as ¢ i wi m
tuti g : as court but included within i i
All adjudicatory bodies i il i
provided they are constituted by the stat i i
All a ry ) e and invested with th
judicial powers of State. A body or ity fi i i
] y or authority for being characterized as a tri
icial powers of St auth : ribunal for t
purposes of article 136 of the Constitution must possess the following features'®: .

(a) It must be a body or authority i i
é ity invested by law with power to determi i
mt : - erm
of disputes affecting the rights of citizen. ke

(b)

:Suclh.body or authority in arriving at the decision must be under a duty to act
judic Eall%f.'WhethEL' an authority has a duty to act judicially is to be gathered froc
Fhe provisions of the Act under which it is constituted. Generally speaking, if :‘
mvestlgatlpn is subject to certain procedural attributes contemplating in 0 ng:'tl t' ,
gf presenting its case to a party, ascertainment of the facts by means of[" l::_d“ﬂ'ty
if the dlspute'be on a question of fact, and if the dispute be on a question of ; o
the presentation of legal arguments, and the decision result in the disposal z(l)‘;tz:

matter on findings based upon those i
‘ questions of law and
authority acts judicially. B e

(c) lS; ]l::: lz:hb:rcift); r:a L;Sl:i?: du:vestte.d ::it.h :{le j ;lldicial power of the state. This means that
the ¢ . o act judicially, though not a court in stri
mves_te_d'wnth the “trapping of the court”, sugch as authority t(f t;:;:::i‘; ;lh(;l . l?e
case mmate'd by parties, sitting in public, power to compel attendance of w?tnzgi:g
?(r)l:i lt[cl)1 examine lhen? on oath, duty to follow fundamental rules of evidence, provisions
imposing sanctions to enforce obedience to its command. Such tre; ing will
ordinarily make the authority which is under duty to act judicially, atribl[:r[:al .

The apex court in MeenakshiMills 5 case' reiterated the position held in Jaswant Sugar

Mills Case” regarding the tests to decid .
i allowvisig words: ecide whether the body ot authority is Tribunal or not

e Id. at p. 194.
7 Id. at p. 195.

I8 M. P, Singh, (ed.), V. N. Shukla’s Constituti :

, E »(ed), N / “onstitution of India 511 (Eastern B k :

1 Workmen of Meenakshi Mills Lid. v. Meenakshi Mils Lid, AIR 1994 ‘é'é(é‘é’é’é’a"y‘ H
Jaswant Sugar Mills Ltd. v. Lashmi Chand, AIR 1963 SC 677 . '
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(a) It should not be an administrative body pure and simple, buta quasi-judicial body as
well;

(b) Itshould be under an obligation to act judicially:

(¢) Itshould have some trapping of the court;

(d) It should be constituted by the state:

(e) Thestate should confer on it its inherent judicial power, i.e., power to adjudicate upon
disputes.

Owing to the absence of any clear cut definition of the very word tribunal it appears to be
identical to ordinary court but they are separate from the regular court and constituting in it
special court constituted with inherent power of the state. There is no fundamental difference
petween these two, although tribunals represent to some extent the judicial system rather
than a radical departure from it. There are. however, some procedural differences between

the two.

III. GROWTH OF ADMINISTRATIVE TRIBUNALS IN INDIA

A brief survey of various statues clearly demonstrates the fact that tribunals have functioned
in India from the middle of nineteenth century. The Public Servants Inquiries Act, 1850
provided for a tribunal to be constituted for inquiring into cases of misbehaviour of public
servants. The Opium Act of 1857 authorised the formation of a tribunal for licensing and
imposing penalty with regard to cultivation of poppy. The Wastelands Claims Act of 1863.
provided fora tribunal to adjudicatory bodies created under different legislations to discharge
a number of functions.* The prominent amongst them, being the Railway Rates Tribunal
under the Indian Railways Act, 1890, to dispose of complaints relating to the railway rates.

With the enormous growth of administrative law in India law in India in the post-Independence
period, the government and its various instrumentalities came to exercise a wide variety of
administrative powers.The changing role of government in welfare state led to appointment
of officers of state who could discharge various functions at any point of time. This resulted
in tremendous growth in civil services because without a huge army of civil servants it is
not possible to realize its cherished dream which is the cornerstone of the Indian Constitution.

The existing system of courts proved to be inadequate to meet the needs of adjudicating
various kinds of disputes that arose in these ficlds. There are a number of reasons which
paved the way for the establishment of specialized administrative tribunals which include
want of technical expertise, required to adjudicate a dispute, consumption of more time by
the courts, rigid procedural formalities involved and court fees required to be paid by the
litigants, etc. However, it would be far from the truth to say that the tribunals in India came
to be established only after the Ipdependence. There-existed many industrial tribunals,
labour courts, income tax tribunals and juvenile courts not only in pre-Independence India,
but also in USA and UK. Inthe post-Independence era there had been a substantial growth

21 Ganges Tolls Act, 1867; The Sea Customs Act, 1978; The Explosive Act, 1884; The Land AcquisitionAct;
1894; The Indian Railways Act, 1890; The Pension’s Collector Act, 1871; The Indian’ Registration Act,

1908; The Patents and Designs Act, 1911, etc.
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of tribunals ) - e £ ;
< st llls not only numerically but also from the point of various specialized areas lik
industrial law, taxation, motor vehic i e e
2 . ricle accidents, customs a i
. 5, CL nd excise. ¢ ot
environmental matters and service matters consumer protection,

From zoretical point of vi i i

nu thefthunem,al point of view. the tribunals in India are not different in any substanti

manner ¢ tri S i 5. T

[nlll-]:u rom the tribunals in England or the agencies in the United States Tribunalsl'al
dia are pr ) be free fr ive i ; :

! mlrel;f‘[;:ies:usz u]) l?p free from the executive influence. Judicial trappings are a familizlln
‘ he tribunals in [ndia. True to its origi i S ia sti ‘ F

= gin, the tribunals in India still follow the British

The Lz 5 o5 . -
Urllc{tLduchninmlonn of India in 1958 made a rapid survey of the developments in th
ed Kingdom, United States and France. It did not i ;
8¢ é ] ot, however, say a single wo
| : - ! , ; rd
-t[tjle c(limpocsmon, structure and the detailed procedure etc., of adjudicatory b(%dies in lniit;m’l"t
1¢ Law Commission acknowledged the v j ol
[ ' alue of the work of the trib
for permitting them to exi ‘ e i Infecig
st as a supplement to the courts in vi in i
e as Hke, oot abosmoes he cc in view of certain inherent
5 pness, procedural simplicit d ilabili i
s 5 7 fiertos o . y and availability of special
. noughmore Committee and the Frank’ i
i Mg ttee e Frank’s Committee, the Law
, did not support supplanting the law court ituti
administrative courts on the Fre s s e
. nch model. The commissi 1 i
administrative tribunals ma i i D il v
y be imbued with greater judicial spiri insi
observance of the principles of n justice.” J s i
atural justice.* The recommendati
on tribunals set-up by the Admini i s e
istrative Reform Commission d i
e : n departed substantially from
ion of India. The study team after ack i i
nature of the constitutional i : i Aeme e e e
protectionfavoured the installation of tri i
‘ . ibu
which could decide a case on facts as well as Law.” ekt i

ILrJI lilhnelatet?; The Co?s(tiitution (Forty-second Amendment) Act, 1976 had made major changes
settlement of disputes relating to service maters, b i i i

e B ok ot 1aters, by introduction of Article 323A in

onsti , 23 A empowers the Parliament and State Legi i

2L : powet gislaturestoe

?2; ;ll—:edtnb'u;:al: to deal with the litigation pertaining to service matters. Article 32;3?322

gmpk:n er\:l’;t t _e;lf:a;:; :ron; ?1 1.1977 but no action was taken to undertake legislation to

i and the Tribunals were not established i i
. . | . as desired by this Article
early as in 1980, the rationale behind the tribunal resolving service disputZs was desccri.t::s

in no better words than tho .
India®®: se of Y. V. Chandrachud CJI in Kamal Kanti Dutta v. Union of

The ca_n.s'!imrion of Service Tribunals by State Governmenis with
apex Tribunal at the Centre, which, in the generality of case II i
{Je the fina! arbiter of controversies relating to conditions ofs o '?O'u[d
including the vexed question of seniority, may save the courst? j‘::zf.:r

32 See, Report of the Law C issi i

# port of the Law Commission of India (14* Report, 1958).
M [bid.

3 See, Report of the Study Ted Tri

4 y Team on Trib y

26 (1980) 4 SCC 38 at 39, unals (March, 1967), p. 4.
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the avalanche of writ petitions and appeals in service matlers. The
proceedings of such tribunals can have the merit of informality and if
they will not be tied down to strict rules of evidence, they might be
able to produce solutions which will satisfy many and displease only

a few.”

[n pursuance of power conferred upon it by clause (1) of Article 323A, Parliament enacted

the Administrative Tribunal Act, 1985. The Statement of Objects and Reasons of the Act
indicates that it was in express terms of Article 323A of the Constitution and was being
enacted because a large number of cases relating to service matters were being pending
before various courts; it was expected that the setting up of such administrative tribunals to
deal exclusively with service matters would go a long way in not only reducing the burden
of the various courts and thereby giving them more time to deal with other cases expeditiously
but would also provide to the persons covered by the administrative tribunals speedy relief

in respect of their grievances.

IV. CENTRAL ADMINISTRATIVE TRIBUNAL

To give practical shape to the provisions of the Act, the Central Administrative Tribunal
(CAT), with its Principal Bench at New Delhi and Additional Benches at Allahbad, Bombay,

tablished on November 1. 1985. Subsequently the Benches of

Calcutta, Madras was s
Central Administrative Tribunal were established at Jabalpur, Jodhpur, Cuttack, Ahmedabad,

Bangalore, Patna, Chandigarh, Guwahati, Hyderabad, Lucknow, Ernakulam and Jaipur.
Apart from Central Administrative Tribunal, State Administrative Tribunal has also been

established. The State Administrative Tribunal have been working in Andhra Pradesh,

Himachal Pradesh, Karnataka, Madhya Pradesh, Maharashtra, Orissa, Tamil Nadu, West

Bengal and Gujarat.

Before 1985 the grievances of Central Government employees were tried by ordinary

courts, such suits were normally to be instituted in the lower courts of law, however, a

direct approach to the High Court was available in exercise of writ jurisdiction under Article
226 of the Constitution. In case of violation of fundamental rights. under Article 14 and 16,
even a direct approach to the Supreme Court was possible and still available. Prior to
establishment of Administrative Tribunals a quite large number of cases were pending
before the various courts in respect of service matters, therefore. the Law Commission,
Administrative Reform Commission, Shah Commission, Committees, all recommended for
the setting up of Tribunal. In 1976 Part XIV-A was inserted in the Constitution under the
name ‘Tribunals’. The insertion of Article 323-A and B in 1976 in the Constitution is no

doubt an important landmark in the history of service Tribunals.

Steps have been taken to ensure independence of the members of the Tribunals, their
salaries. allowances and other conditions of service are prescribed by the Central
Government which cannot be varied to the disadvantage of a member after he is appointed.
All such rules shall be laid before the parliament and shall be subject to modification, if any,
made by both the House. No member can be removed from his office before the expiry of
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lh‘e prescribed term except on the ground of proved misbehavior or incapacity and tha
after an inquiry has been held in the matter by a judge of the Supreme Cour( ["(est "1?[‘“)0
h.ave also been placed on them for future employment under the (iovcrnnwn.t and FM]DH‘S
right t(.) appear, act or plead before the Administrative Tribunals. Tribunals are 1‘wl c{zan ﬂie}r
the §tr|ct sense of the word; they discharge quasi-judicial functions and are quasi-j 12??""
bodies and having almost all the trappings of a court. They have been eri\l.fell .‘i“ o
powers to function effectively and enjoy finality of decisions. Central /\clmini:trfltivc‘T-tTt]\“mc
or State Administrative Tribunals are enjoying all the same jurisdiction p()\\:e:"111(1 'u:l -l-l-[‘ml
in respect of contempt of itself as a High Court has powér. This power has lstre:lwtl]‘:my
the Tf'll.umal to function independently and effectively. A significant provision istlh?ttml:d
Administrative Tribunals are not fettered by technical rules of procedure laid down 1ln ll]ti
CEC or the Indian Evidence Act which bind an ordinary court. The Tribunals thus exe t']L
grezft freedom to adopt appropriate procedure in accordance with the princii)les ;Ji"nZ:CI? ]
justice, to regulate their own proceedings. However, the Tribunal have been vestcd \lll:}:
the powers of a civil court, under the Code of Civil Procedure, in essential méters \lf'lk
summoning and enforcing attendance of any person and examining him on oath, re 1;iril er
the dxs‘co.very and production of a document, receiving evidence on afﬁdavizs cilssu'ni
commissions for the examination of witness or documents, requisitioning public re;cord o
dgcur_nepls, requisitioning public records or documents from any office, reviewing its decisisnor
dismissing a representation for default or deciding it ex-parte or setting a;ide any s Sh
order. mnde_by it. The proceedings before a Central Administrative Tribunal‘ 03{ S:lct
Admm_lstrat:ve Tribunal have been declared to be judicial proceedings within the me o
of section 193,219 and 228 of the Indian Penal Code, which deal, respectively with oi'"fanmg
of tendering false evidence, corruptly or maliciously making reports etc c);ntrar tmlIces
an.d causing intentional insult interruption to public servants in judicial proc;eedin syTi(: ?WT
lmfi Fjown by the Supreme Court is binding on the Tribunals. However, it is hil;l lletaw
opinion of the Supreme Court which is not final but only tentative is not bind‘ing on subo :13 o
court. The power to issue writs was restricted by the legislation by which they are Cr lrtm:je
Bu't after the case of SampathKumar the Tribunals are enjoying this powJ ;md sssuing
writs as Tribunals are having all the powers and jurisdiction as High Courts were em lSSUlnﬁ
before establishment of Administrative Tribunals. The Tribunals can scrutinize PO‘;VEFEI
‘vires® of the service rules but may also examine the justification for such provisio[:; so . ﬁ
power to essential to make these tribunals truly effective. The Administrative Trit; ll(:l
Act, as amended, covers the employees of industries also. Such employees shall nowtllllla :
an alt'emative remedy available to them before the Central Administrative T;ibu L’S:l e
Administrative Tribunal or Industrial Tribunal or a Labour Court. e

Though the Administrative Tribunal is a creation of law of Parliament alone under Articl
| 323-A of the Constitution, states can also create the Administrative Tribunal by legisl t'c .
by the Parliament. No power of legislation in this regard has been conferred onyto ag;i ;tm
legislatures. Thus if a State Government wants to create Administrative Tribunal 'tyh i
seek approval of Central legislature. Therefore, the establishment of. Administrati:fe’% 'bas tc;
both at the Centre and at the states rests with the Central Government alone exce trti un;l
states of Jammu and Kashmir. The receipt of request from the State Governmer;t toi?estz(:l;ltisli
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the Tribunal in that State is an essential requirement for establishing a tribunal and is g

to approval of the Central Government. The Staff of armed forces of the Union, Ql-ﬂJeCt

of Supreme Court and High Courts and Secretarial Staff of the Parliament and lEgiSlatLer‘

in the states are kept out of the purview of the Tribunal. Ures

+t had proposed for study of certain Tribunals inclug;
Ino

As early as 1993, Supreme Cour
CAT with a view of ensuring their independence and improving the quality of th
eir

pna:r‘fcvrmam;e:?7

V. WORKING OF CENTRAL ADMINISTRATIVE TRIBUNAL

Central Administrative started functioning in November 1985, and since then 4)
30 years have passed which is sufficient period for any meaningful evaluation of the SySTDS
Unfortunately much research has not been undertaken in this area. However. from whag em
material is available, a few significant from whatever trends in the working of Ce:::.ei
a

Administrative Tribunal (CAT) may be discussed.

Central Administrative Tribunal established for Central Government emplq,y,.
This Tribunal works in 18 places through its Benches. Besides these, Circuit Benche);Les.
also held at other places particularly, where the seat of High Court is located. The , e
purpose behind the establishment of these tribunals was 10 provide expeditious juSticaSlc
the civil servants, which was not available through the traditional system. How f,, e t.O
purpose has been achieved is the moot question. If available data is any indicator, the ¢ this
which was discouraging in the beginning has now shown increasing trends. rend

t

After the constitution of the Tribunal in 1985, in the beginning, under Sectiop, s
the Administrative Tribunals Act, 1985, the Tribunal received on transfer from the Hi of
Courts and Subordinate Courts 13,350 cases, which were pending there. Thereaﬁer lg?rh
November 2001, 3,71,448 cases Were instituted in the Tribunal. Out of these, 3 3 3’Stlll
cases have already been disposed of. The total number of cases received on trang f.; 98
well as those instituted directly at various Benches of the Tribunal till 30.06.2006 is 4,7¢ 3 a

of which the Tribunal has disposed of 4,51,751 cases leaving a balance of 24585 éai::

which constitutes disposal of 94%.7* _

But due to infirmities in the appointment process of the members of the tribunals, 5, a1

absence of constitutional safeguard which can ensure their independence, Admi"istrat-he

Tribunal have not performed a substitutional role to the high court whose jurisdictiop ‘;ve
as

transferred to them.

From the above discussions, it is clear that Central Administrative Tribunal (C AT)
created for adj udication of disputes with respect to recruitment and conditions of servi Was
persons appointed to public services and posts in connection with the affairs of the Uc“: of
or other local authorities within the territory of India or under the control of GO"emmenlon
India and for matters connected therewith or incidental thereto. Thesetting up of ;tl;f

(1993) 4 SCC 119 at 134 and 175. To—
visited on March, 2014.

2 R KJain v Union of India
2 Llﬂg:f[gggt.guv.in/im[g,htm

197




Administrative Tribunals exclusively would go a long way in reducing the burden on
various courts and reduce pendency and would also provide to the persons covered by the
Administrative Tribunals, a speedy, relatively cheaper and effective remedy. The enactmep;
of the Administrative Tribunals Act 1985 opened a new chapter in the sphere Ufadministering
justice to the aggrieved government servants in service matters. The setting up of the
Administrative Tribunals is founded on the premise that specialist bodies comprising both
trained administrators and those with judicial experience would, by virtue of their specializeq
knowledge, be better equipped to dispense speedy and efficient justice. It was expected
that a judicious mix of judicial members and those with grass-root experience would best
serve this purpose.”

The principal consideration leading way for the creation of the tribunal for service matters
is one of the growing complexities of law and with increasing tensions in society and in
governmental organization which led increasing volumes of litigations between government
department and civil servants every year and imposing heavy burden on the courts. Therefore,
it was often found necessary to create special agencies for adjudication of complex disputes.
Tribunals being special courts have certain features. This includes features like less expensive,
accessible, freedom from technicality, expeditious and expertise i.e. knowledge of particular
subject which gave them advantages over courts, are expected to reduce the burden of the
courts and to bring to bear upon their work specialized knowledge.

Apart from this aspect, it was also felt that service matters could be more conveniently
disposed of by a specialized tribunal, which lead to speedy and efficient disposal of disputes.
The disputes that arise between government and civil servants generally involve an
examination of technical rules and service manuals which often entail identical or similar
issues. Such types of disputes can be dealt with by those enriched with expertise, instead of
burdening the courts. [n the light of above mentioned necessities the Central Administrative
Tribunal has been created with two-fold objectives.

First, it will reduce the burden of various Courts and thereby give them
more time to deal with other cases expeditiously.

Second, the employees covered by the Act will also get speedy relief in
respect of their grievances.

Theoretical propositions were attempted to be in action. This was done by collecting the
information from Principal Bench of Central Administrative Tribunal, regarding institution,
disposal and pendency of cases during the last five years by 2009-13. The secondary
sources of information have been tabulated statistically to see exactly the functioning of
these Tribunals particularly Principal Bench at New Delhi, Allahabad Bench, Chandigarh
Bench and Patna Bench of Central Administrative Tribunal.

2 Department-related Parliamentary Standing Committee on Personnel, Public Grievances, Law and Justice,
Seventeenth Report on the Administrative Tribunals (Amendment) Bill, 2006, December 2006.
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The data of all four benches’

,epresented by way 0 _ y table | 1
yrend and overall view regarding the institution. disposa

30 New Delhi, Allahabad. Chandigarh and Patna ha§ been
f tables. Every table is followed by a brief expla?zxti()n to give the
and pendency of cases. Percentage
ble has been detailed out to understand the 'variat_ion in disposal ot- casets.
a comparative view of these three categories of cases has been given to
Also a comparison has been drawn betwe&?n the
3t and the total number of cases
of collected data.

rate of disposa
Apart from this .
appreciate the trends and differences. g
gtate wise distribution of Central Government employ e
(inStituted and backlog) in this regard and cases disposed oft, asis

instit i 1 ses
The data obtained includes the number of cases instituted, dlipos(c:d OT;, nn;:l [;?Sng;‘nngu;s:be[
o : -alculated on the ba
i . total number of cases has been calcula
B i - i ding cases of the last year. For
insti i th the number of pending cz

.ases instituted in a year together wi : ; . o
Oi;mple the total number of cases in the year 2009 has been calculated by adding to
(5} <

pumber of instituted cases the number of pending cases of 2008.

A, Analysis of F unctioning of Principal Bench, New Delli

Table 1:Year wise Total No. of Cases Instituted in Principal Bench, New Delhi

" Year Total No. of Cases Instituted
2009 6359 |
2010 6007
2011 6489
2012 6574
2013 5779

ber of cases instituted before Principal Bench. The

i does not
orted in year 2013 though there do
e have been reported in Year

Table | reflects the data of total num

ini has
minimum number of 5779 cases :
appear to be much variation all over the years. Maximum cases
2012.

Table 2:Year wise Total Disposal of Cases by Principal Bench, New Delhi

Year Total No. of Cases Disposed
2009 5457
2010 6303
2011 6558
2012 4970
2013 3339
Delhi.

i 3 inistrative Tribunal, New '
rcipal Bench, Central Administrative ; . ) —
31 Census of Ccl;rll::;lg}uvcrnmmu Employees as on 31¢ Martl:jh.. %QOQ pl;/t:l:i}:i n:) th;‘bgg:é bf,\;m plloyman
sine Survey & Study Division, MIRISTY .
(G]ﬂﬂel‘al Offnfuljrln?i{;ncm % Tl‘ﬂm'l‘"g il Jecge/ecge-2009.pdl visited on March, 2014.
overnment 0 . http:

30 provided by




Table 2 discuss .

Sho\i thc‘ic:lsc,usrs.es the total numbe.r of cases disposed offover the span of 5 yea

ﬁguré Withntllzlmlmum number of disposed cases which is 6558. Year 2013 Cths" :Sa.zﬂll

e lowest number of such cases being 333¢ ) a dismg|

Table | and Tt ing 3339 of the total. A close

have bezth 1b‘le 2 shows that more than half of the total number of cases in ’(h::malyses -
etermined whereas 2010 not far behind with 6303 cases being dispoy«;eadr i

(e b e !

« bl . W i l { !‘ [ 4 W =
? 1

Year Total No. of Pendency of Cases
2009 3008
2010 2712
2011 2643
2012 4247
2013 6687

The next .
e 2%\1 2!f1|b3les Table3hsh0wts dftta of the pending cases before the bench. As it is clear th
ees a sharp rise in the number of pending cases with as high as 6687 .
cases

inthe year 2013 only. The lowest
! . number of pendi isi : £os e
had the highest number of determined case;:. nding cases is in 2011 which also incidentally

Table 4: Y i
ear wise Total No. of Cases (Instituted and Backlog) in Principal

Bench, New Delhi

Year Total No. of Cases (Instituted +Backlog)
2009 8465
2010 9015
2011 - 9201
2012 -9217
2013 10026

Table 4 gives an i i
b ]%] ews S:lic:iv?;a;::s\tf |;3w regarding the total number of cases in the Principal Bench of
il T years. The table shows an increase in the number of cases over
el arllatfons over 2010-12 suggesting that more and more cases

y or against the civil servants, 2013 being the year with maximum cases so ?;:
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Year wise Comparative Chart of Total No. of Cases, Disposal and
Pendency in Principal Bench, New Delhi

Principal Bench

Table 5:

Year Total No. of Cases Total No. of Total No. of
Disposal of Cases Pendency
2009 8465 5457 3008
2010 9015 6303 2712
2011 9201 6558 2643
2012 9217 4970 4247
2013 10026 3339 6687

Table5 shows a comparative analysis of the total number of cases before the bench, disposed
almost 50% rate as far

off cases and pending cases Over the span of 5 years. 2012 shows
as disposal of cases in concerned. 2013 is the most interesting as it has the highest number

of cases before the bench, the lowest number of cases disposed off and the highest number
of pending cases. However in 2013 the number of fresh cases instituted is lowest at 5779.
The high rate of total number of cases can be attributed to the high number of pending
cases in 2012 which were later carried forward.

Table 6: Yearly Percentage Disposal Rate of Cases by Principal Bench, New Delhi

Year Percentage Disposal Rate
2009 64.46

2010 69.91

2011 71.27

2012 5392 -

2013 33.30

Table 6 gives the percentage calculation of the rate of disposed off cases indicating that the
year 2011 has the highest disposal rate with 71.27% followed closely by year 2010 with
69.91%. However 2013 cuts a sorry figure with just 33.30% as the disposal rate even

though it has the highest number of cases before the bench.

B. Analysis of F unctioning of Allahabad Bench
Table 7: Year Wise Chart of Total No. of Cases Instituted in Allahabad Bench

Year Total No. of Cases Instituted-
2009 2315
2010 2624
2011 2194
2012 2464
2013 2150
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I r bl - | «! 0 C - e I b . 5
da e SNOWS an acco OF tO('ll nun i i 111 l:li):l(l ll{‘ h

2012 with 2464 ca ‘
Z ases. Year 2013 has re
: 2 hé orted 5
reaching as low as 2150 cases axily p the least number of cases with the number

Table 8: Ye i i
ble 8: Year wise Total Disposal of Cases by Allahabad Bench

Year Total No. of Cases Disposed
2009 2888
2010 2328
2011 2094
2012 2264
2013 1251

A surprising t
s decizease %ﬂ l:lI::] ll)lzrs c;)(rFe out of the data regarding disposal of case is concerned. Th
eFinsfitntedunson Th ;}m ;i?;sed off cz;)ses as against the increase in the number thc}?l;z
L s é um number of cases . .
which is high T was determined in th
e di ogsezr tl;;ln th.e m.lmber of instituted cases. 2013 puts a poor sho; Ye'a; 2009 only
p off which is almost fifty percent of the instituted cases wionly 1231

Table 9: i
able 9: Year wise Total Pendency of Cases in Allahabad Bench

Yo

2;:; Total No. of Pendency of Cases
2909

2010 3205

2011 3305

2012 3505

2013 4404

year .

the number of pendin
; g cases has reach i i
number of instituted cases. shied 4404 in year 2013 witchiis atwiost-double tie

Y

23;1;' Total No. of Cases (Instituted+Backlog)
=

2011 5399

2012 5769

2013 5655
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T

_ 0f49.81%. In fact over the years the percentage

ases in Allahabad then it can be seen that there is not

analyze the total number of ¢
inimal changes.

them. The numbers remain almost constant with m
the number of cases in the year 2011 remain

[f we
much of a disparity in
However out of the all these five years
relatively lower than the rest with 5399 cases.

Year wise Comparative Chart of Total No. of Cases, Disposal and

Table 11:
Pendency in Allahabad Bench
Allahabad Bench
Year Total No. Total No. of Disposal Total No. of ]
of Cases of Cases Pendency
2009 5797 2888 2909
2010 5533 2328 3205
2011 5399 2094 3305
2012 5769 2264 3505
2013 5655 1251 4404 ‘J

the number of

A comparative analysis suggests that the number of cases instituted and
are

pending cases is increasing over the period of time. Also the disposed off cases
decreasing year by year with 2013 showing the least number of such cases 10 only 1251.

12:Yearly Percentage Disposal Rate of Cases by Allahabad Bench

Table
Year Percentage Disposal Rate
2009 49.81
2010 42.07
2011 38.78
2012 39.24
| 2013 22.12

disposal rate of Allahabad in the last five years has never been
has failed to remain constant or even closer to the highest figure
has substantially decreased and has been

Although the percentage
even 50% at any time, it

reduced to as low as 22.12%.
C. Analysis of Fi unctioning of Chandigarh Bench

No. of Cases Instituted in Chandigarh Bench

Table 13: Year Wise Chart of Total
Year Total No. of Cases Lastituted
2009 ' 1496
2010 1420
2011 1756
2012 1985
2013 2212
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Table 13 shows

- Slh'l sre hae heen a <l . R

& pEriorl. G i at tht,-:x has been a slight increase in the number of instituted cas

é e -5. 2000- ) ses

Thia ) yem&.._“{lo() 10 have an almost constant figure of 1400 cases ( o
is number has only increased to 2212 cases in 2013 A5CS Every year,

Table 14: Year wise Total Disposal of Cases by Chandigarh Bench

Ye:

20;:)' Total No. ofMC;:Ises Disposed )
2010 1509 ]
2011 1727

2012 ‘ 1513

2013 1797

Table 14 giv i i
prand thgg\r/]es abclear.detz_ul of number of disposed off cases. This number is very m
oo ther lcliml erTEfmstltuted cases. A slight increase over the years is also evidle-)r/lt frUCh
ata. The data shows a gradual increase from 1474 to 1727 in 2009-11 wit?lm
2009- a

dip in the number i
of cases in 2012 to 1513. He i % .
to 1797. 513. However in 2013, once again the number rose

Table 15:Year wise Total Pendency of Cases in Chandigarh Bench

Year Total No. of Pendency of Cases

2009 1167 ]
2010 1078

2011 1107

2012 1579

2013 1994

This table gi i
- alsoe ﬁ::e; ;:gi:;n: of l[J:vendlt:lg number of cases. As in the cases of previous benches
. umber of cases as increased over tl i i
i : | _ er the period of time. A
p g cases have risen to 1994 in 2013 itself whereas it was almost constant in ZOIS(‘; tlhle

Table 16: Year wise Total N i
S o. of Cases (Instituted and Backlog) in Chandigarh

Year Total No. of Cases (Instituted+Backlog)
2009 2641
2010 2587
2011 2834
2012 3092
2013 3791
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able 16 shows total number of cases before the bench in last five years where the

Again T¢

mpaximum number of cases were reported in the year 2013.

Table 17:  Year wise Comparative Chart of Total No. of Cases, Disposal and

Pendency in Chandigarh Bench
Chandigarh Bench
[ Year Total No. of Cases Total No. of Total No. of
Disposal of Cases Pendency

2009 2641 1474 1167
2010 2587 1509 1078
2011 2834 1727 1107
2012 3092 1513 1579
2013 3791 1797 1994

A comparative chart shows that with passing years the number of instituted cases is increasing.
Also the number of disposed off cases has been also almost equal to the half the number of

instituted cases. There is also an upward trend of the pending cases.

Table 18: Yearly Percentage Disposal Rate of Cases by Chandigarh Bench

Year Percentage Disposal Rate
2009 55.81 i
2010 58.33 5
2011 60.93

2012 48.93

2013 47.40

'The data in Table 18 reflects the percentage disposal rate in Chandigarh with not much of

a variation. A surprising trend can be observed where onc can see the gradual increase .
from 2009 to 2011, which has the maximum percentage rate of 60% among all the years.
However after 2011 the rate is decreasing with 48.93 in 2012 and 47.80 in 2013.

D. Analysis of Functioning of Patna Bench

T-able 19: Year Wise Chart of Total No. of Cases ln_stituted in Patna Bench
Year Total No. of Cases Instituted
2009 1237
2010 1358
2011 1477
2012 1563
2013 1155
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Table 20: Year wiseTotal Disposal of Cases by Patna Bench

Year

e Total No. 0f1§36375es Disposed
2010 . 1284

2011 1047

2012 1310

2013 1176

The data r e i

Ly ;lz\rfeals that there is not much of a variation in the number of disposed of ca

L ora e appears to be a decrease in the number of cases from 2009-11 but yea ZEES.
crease. However the cases have once again decreased in 2013 yearatls

Table 21:Year wise Total Pendency of Cases in Patna Bench

Year Total No. of Pendency of Cases
2009 1833

2010 1907 )

2011 2337

2012 2590

2013 ¢ _ 2569

Th ;

ca; sn;;mzl:)elrzof3piesnd;ng cases over the years in 2009-13 has increased. The number of
-13 is almost constant and only a little dip can b i fic

cases. But overall increase in pending cases has been r1i"()ur:ld e

Tabl : i
¢ 22: Year wise Total No. of Cases (Instituted and Backlog) in Patna Bench

Year Total No. of Cases
(Instituted+Backlog)

2009 3200

2010 3191

2011 - 3384

2012 - 3900

2013 3745

Table 23:  Year wise Comparative Chart of Total No. of Cases, Disposal and
Pendency in Patna Bench

Patna Bench

Year Total No. of Cases Total No. of T"l‘utnl No. of
Disposal of Cases Pendency
I
2009 3200 1367 1833
2010 3191 1284 1907
2011 3384 1047 233
2012 3900 1103 2590
2013 3745 1176 2569

The comparative of the three types of cases suggests that the disposed off cases is decreasing
with the increase of instituted cases. And even though there has not been a great increase
in the instituted cases. the number of pending cases is coming very much closer to the total
number of instituted cases.

Table 24: Yearly Percentage Disposal Rate of Cases by Patna Bench

Year Percentage Disposal Rate
2009 42.71
2010 ' 40.23
2011 30.93
2012 33.58
2013 31.40

The table depicts a sharp decline of almost 10% in the disposal rate of cases over the last

five years, from 42.71% to 31.40%. Even though the number of cases instituted has not

increased drastically but a constant decrease can be seen disposal rate and at no time he

disposal rate has increased beyond 43%.

E. A Comparative Analysis of Functioning of All Four Benches of Central
Administrative Tribunals '

Table 25: Comparative Chart of Yearly Percentage Disposal Rate of Cases by

Principle Bench, Allahabad, Chandigarh and Patna Bench

Percentage Disposal Rate in different Benches

Year Principal Allahabad Chandigarh Patna
Bench Bench Bench Bench
2009 64.76 2081 . 5581 42.71
2010 69.91 42.07 58.33 40.23
2011 71.27 38.78 60.93 3093 |
2012 53.92 39.24 48.93 33.58
2013 33.30 22.12 47.40 31.40
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This table i . < .
i |E::t l[_‘:vdePICtS the comparative analysis of the disposal rates of all the four benches i
wdasgd l eﬂyefirs. It brm-gs out a clear picture as to the working of the '1dministr.:: in
Chandig;lh xil"“:“f- 1;; average rate of disposal is highest in Delhi followed II:e
. Allahabad and Patna. In Delhi we see a steep decline i y
the di - ’ ; 1 ee a steep ecline in the year 2013 w
isposal rate is as low as 33.30%. Similarly in Allahabad a decline hzs been oi)seherz
« 15 rve

: [ Ip[’lSll’lé 11:‘( ure Oi L. l...// 01’11 e ¢

A similar dec i
Coni:},gsllie]:reasgcil;alsﬁ be observed in Chandigarh and Patna though it is not in sha
ast. ew Delhi and Chandigarh the disposal rate | i .
S ey e ' posal rate has been the highest in the year
2 93% respectively. However in Allah l
been a gradual decline in dis it o e yanc BT G
sposal rate with a minor incr [
b intss vers Simed e ref case in the year 2012 only. Year
picture for all the four benches as the di ate | i
as compared to the percentage rate in each city. s mameioy

Tab - arati
able 26: ﬁlome.lmtge Table of Number of Cases and their Percentage in all
e Four Benches with Respect to Total Nu i
: mber of Civil
and the Percentage Disposal Rate in the Year 2009 Vi Bervants

B ST
C:r;ches of DOI;t(I;‘IbI:tIOII'l Total Cases | Percentage of Disposal of | Percentage
entra (Instituted+ Casew.r.tto | Casesi |
Ak s i
GmftEmployee Backlog) Number of o D]lsll:losal
in 2009 in 2009 Employees “
(State-wise)
Principal 203100 84
465
e e 4.16 5457 2.68
New Delhi
Allahabad 294800
5797 1
Bench |(Uttar Pradesh) " o 7
Chandigarh 121800
2641
sy Pl 2.16 1474 121
Haryana,
Himachal
Pradesh,
Jammu &
Kashmirand .
Chandigarh)
Patna 77700 3
200
Bench (Bihar and ! o H
, Jharkhand)
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As it is clear from the table the highest number of civil

servants at time in 2009 has been

reported in Uttar Pradesh alone. So with respect to them the number of cases is only 5797
which make up for only 1.96% of cases. Also the lowest disposal rate has been recorded at
less than 1%, i.e .97% for the same. in Delhi itself the highest cases have been reported

even though the total qumber of civil servants is less than those in Uttar Pradesh taking the

percentage to 4.16% followed by Patna Bench with 4.11 %.

age disposal rate of 2.68% followed by Patna
Bench with a close 1.79%. As far as Chandigarh is concerned the figures when compared
to Allahabad are relatively better. However it is taking cases for four states and one union
territory. Compared to all the four it finishes third with the percentage of cases at 2.16%.

2641 cases. and a disposal rate of a low 1.21% only.

Delhi Bench records the highest percent

Comparative Chart of Percentage Disposal Rate and Total Cases

Chart of Percentage of Total Cases its Disposal

Table 27: Table of Comparative
bution of Central

by different Benches of CAT in Compare to Distri
Govt. Employee

Principal Allahabad Chandigarh Patna

Bench Bench Bench Bench
Total Cases in % 4.16 1.96 2.16 4.11
Qotal Disposal in % 2.68 97 1.21 1.79

The table represents the comparative chart of percentage rate of total number of cases
and the cases disposed off in the year 2009 when the data for civil servants was recorded
last for the census 2011. As evident from the data Principal Bench recorded the highest
number of cases with respect to the total number of civil servants as well as the highest
rate of disposal of cases. It is then followed by Patna with the second highest percentage
disposal rate of cases. We can however infer that the performance of the Patna bench is
equally remake as it is dealing with only one territory as against the Delhi Bench. Allahabad
has the lowest percentage disposal rate with a dismal figure of 97%only even when it has
the largest number of Civil Servants as compared to the rest of the three. Even in Chandigarh
the result is not very good, though the figures are better than from Allahabad, for a simple
reason that Chandigarh Bench takes up Cases from Four other States and One Union
Territory.
A close study of the available data reveals startling figures regarding the disposal of cases
in CAT benches. The number of cases filed is quite very less as compared to the number of
civil servants present in the territory. A dismal picture is painted when we see the rate of
disposal of cases. And an equally worrying condition is that of the increasing pending cases

each year.

As clear from the available data the most important re
of the tribunal itself is not being met with. Pendency an

ason for the existence of setting up
d backlog were the major concerns
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at the time of their establis ‘o 5
thestesfomms leab_hs]un;nt and it is quite evident that the rate of disposal of
€ . ercy are ravaal - " ) ra al of cases
i1 CAT. This is 1?1; l!ﬂ\(f'h(.l} proportional. Pendency is increasing far beyond im ases ang
. = - - - = - ¥ N
data for four benches only. The reasons for the sa aé(,;nanon
same need to b
e

enquired into and solution
ired into & s are to be sough > effecti '
Administrative Tribunals. RhE torthe: eflsative Wosling of the Cenfl

V1. ConCLUSION

I'he main controversy i
y involved was-whether th ;
the State Lesislatu : e power conferred upon the Parliame
jusisdiction ogl'“qll ::Lellzbsf’:::f; tiZtZ’,Af(s)(d) of the Constitution to totally e:é?:;‘; T;}d
. ) at of the Supreme C : e
disputes and-consplaint X : preme Court under Article 136 i .
e plaxslvs Irelalmg to service matters, runs counter to the powesjorf? ?P ;"?t.of
Aric 148 or Con igh Courts under Article 226/227 and on the Supreme C itu o
» 32 he A r . & . = 0
b lshment of Szl;j};tuthz ? To answer this question we must understand the rel:lso;:m:'er
coheme pecanits tho ttl&: tribunal, conc'ept of judicial review, whether out ccmstitut'S o
service tribunals cre'::ecling lcllp OXSUCT tribunals as substitutes for High Courts Whethew?: ]
; . ated under Article 323A were i : ki
T a— P ntended to perfi TITie
h regard to the High Courts and the actual working of serv?ce z‘l;ltzll:i;rbstltutlonal role
S.

In view of tl : ;
India > l‘ega:fiiimilﬁtf exip(irgssed l?y Supreme Court in L. Chandra Kumar v.. Ui
e Bt 65 dg .hL validity of S'ampth Kumar and the issues raised by a F I-l B' i
Alternative inF:tE:tlisi’ Hllgh iUurt in SakinalaHarinath v. State of A ; = thl; th::rlCh oi
é onal mechanism was considered . o%y 9
Kumar v. Union ¢ 3 idered afresh by a larger Bench i
judicial revi;\?:::’i)r:{ L-”dm k The.SllPl'eme Court in this case si;ates tl:::nt :Il:tf Chandra
ot oo s erred on the High Courts under Article 226and upon the Supr POWgr o
the Article 227 }(;":n;‘:‘::l ausnt:e PIOWE(:ir of super-intendance vested in the High fé;um: u:(;::
. : gral and essential part of the constituti T
jilgnt’;i;ir;:iruct’lt!r% Thlerefore, Article 323-A 2(d), 323-B Sj‘(tggl‘;’;30;5::?“““2885“;‘“:f
ve Tribunals Act. 1985 were decl ’ i 0, &%t W
excluded the iutisdict : clared unconstitutional to b
1227 re;pecltlifje‘:rls]d lcﬁon of the Supreme Court and High Court under Ar(:int::l: 3e:,ii and 200
tribunals from S}; bs[,lt;tt l:t:igzc:l:izs; the ISUPTemF Court downgraded the role and statigdoif:é
; upplemental to the High Cou :
thie Supreme _ igh Courts. [tmay b
b irr)lto e; 'Sz:llrt u}r }tlhls case has upheld the objectives for which );u:hpfrlirtl)t:d (I)Uththat
505 . e ce. o'ug!‘i this craftsmanship, apart from declaring Article 321;1,: )
. Hig,h Cm; :t unC{c)lnStlll‘ltl(?ﬂﬂ!, tf_le original jurisdiction of the Tribunals, the writ j " dz 2'(d)
s e il ;‘»an t-h(-E Jjurisdiction of the Supreme Court under the /;\rticl ;';lzns o
rovisians -y the Jud|c1al. process. The power can be exercised in spit ef 36 has bf:en
) s for appeal contained in the constitution or other laws.* pits of the specifi

3
h El"g ro th“lily EIFF ""‘ll: d {lg"u“““t 1 th C hlgh Cour ts’ W hB[ cas thls was “0t t[]‘e pOSItlon bef[)le!

2 AIR 1955 SC 1151.

31993 (3) ALT 471.

3 AIR 1997 SC 1125.

** See Durga Shankar v. Thakur Raghu, AIR 1954 SC 520 at 522

P
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" term to do productive work. This is a convincing re

the status of tribunal has undergone a change; the tribunal is no longer an alternative to high
court but subject to scrutiny of high court.’® The real concern was the Chandra Kumar
dictum that judicial review by high courts is part of the basic structure and that the
constitutional amendment and the legislation in relation to adm inistrative tribunal violate the

doctrine of basic structure.”

In India the institutional link between the court and the tribunal is nominal. Retired judges
appointed invariably as chairman or members of the administrative tribunal get too shorta
ason to discontinue the practice. Instead.
one may find a welcome change if sitting judges are deputed or appointed to the tribunal as
it goes a long way in raising the status of the administrative tribunals to the level of high
courts. In addition, the quality, status and the tenure of members will improve if lawyers
between the ages 45 and 50 as recommended by the Law Commission are inducted as
judicial members. For providing a long tenure for the members and the chairman and
uniformity among different classes of tribunals, it is now recommended that chairpersons
and members retire at the age 70 and 65 years respectively.™ The amendment of
Administrative Tribunal Act in 2006 has raised the status of members of the tribunals by
making a minimum incumbency in the high echelons of administration necessary for
~appointment as administrative members.”* The amendment has equated the status of
members, both judicial and administrative with that of judges of high court. There has been
a demand for a nodal agency (0 monitor the working of the tribunal. Different tribunals,
whether examining service mattes or other issues, may render different interpretation on
questions of law and jurisdiction. Even two service tribunals one t0 look after the Central
‘Government personnel and the other to examine state services, may stand at different

_poles on identical issues. [n more times than one, the apex court expressed its view that all
tribunals should b

¢ brought under one single monitoring agency.
After L.Chandra Kumar the Supreme Court in a later case closely watched the steps
taken by the Central Government in this direction.* The nodal agency brings in more
 benefits than one.*" It s essential that a member of the administrative tribunal should be
free from any undue influenc

¢ and be professionally efficient, totally independent for
discharge his functions, morally upright and be assured of complete disassociation with

£ the High Court of Karnataka

36 |4, para.4.5at99. The commission had cited the example of retired judge 0
) ng that the status of the

resigning the chairmanship of the tribunal soon after Chandra Kumar decision feeli

tribunal was downgraded.
37 The Law Commission of India,

Sureme Court (2008)
3% The Law Commission of India, 232™ Report on Reti

Tribunals — Needs for Uniformity para.2.1 (2009).

39 The Administrative Tribunals (Amendment) Act, 2006.
10 B. Ramanjini v. State of Andhra Pradesh (2002) 5 SCC 533. However, the Supreme Court did not approve

that such a direction could be given by the high courts. In the case the high court issued a direction in what
manner a retirement vacancy should be filled. It should not have done s0 when the Supreme Court was
seized of the matter. The apex court said that the high court had been carried away by some kind of
adventurism and virtually tried to overreach what this Court has states which course should have been

avoided at all costs. Id. at 541. 5

215" Report on L. Chandra Kumar be Revisited by a Larger Bench of

rement of Age of Chairpersons and Members of
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anti-social elements.* or dUASI talats o
é o ale ments.*> An upper quasi- legislative monitoring agency can be formulated
selection of the members and disposal of cases. - ated for

As far as Indi ition is conce { y
Obse:‘vr:t‘ nnlzmndposuu.)n is concerned afterl Chandras Case the court made areley
] - .. . - - & - ‘ ‘

- i;] tﬁnt or etermlne?l:(m of this issuein Union of India v. Madras Bar Assn. lfll:lt
woutt 18 daKt..asZ emphasised that unless wide-ranging reforms. as were implemu'lted Y

e United Kingdom and as were S . o g

: . uggested by L. Chandra Kumar*

. B gdon - Sug ; : mar* are broug

tribunals in India will not be considered as independent.* e

The Court Summarised the position as follows:

. ; ) - -

(a) A [egclislature can efmct a law transferring the jurisdiction exercised by courts in
1e£,a| to any §pec:ﬁed subject (other than those which are vested in courtsl b
express provisions of the Constitution) to any tribunal. '

(b) All Cczurts are tribunals. Any tribunal to which any existing jurisdiction of courts |
:]ransferred should also be a judicial tribunal. This means that such tribunal SE:E);II(?
;:;:Iazz tr::embers. persons of a r'ank capacity and status as nearly as possible

1 e rank, status and capacity of the court which was till then dealing with
such matters and the members of the tribunal should have the independ g l
security of tenure associated with judicial tribunals. prdeseas

(¢) Whet%ler there is need for ‘tribunals’, there is no presumption that there should b
tef:hnlcal members in the tribunals. When any jurisdiction is shifted from cgurt "
tribunals, on the ground of pendency and delay in courts. and the jurisdi ‘t%l .
transf:erred does not involve and technical aspects requiring the assistanc fL 10“ i
the tribunals should normally have only judicial member: e

d ; 3 s E s i
(d) ;l'he legls.lature can reorganize the jurisdiction of judicial tribunals. For example, it
an provide that a specified category of cases tried by a higher court can be triéd

41 F‘ (o o g ; . i ’

m{ft e:; ll-ijljc.1 sgc Rajendra S_mgh Yadav v. State of UP (1990) 2 SCC 763. The Supreme Court is of the view
ATA. o th: !;'tlr;nglsfset uprm UP under the UP Public Service Act 1976 should give way to those ungcr

ose for uniformity of functioning of administrative trib relief
outtlhom dusties it sersion Eh ‘ : nistrative tri unals as well as relief to the high
\ putes. Instead of administrative officers in the species of tri
z;icguate nurr_lht:r of Judges should man the Tribunals. /d at 765 7603.l R S0m SpEGISR o s
cor;:g;nqg I;;dv:ran;}n f:[; Das Ba.ris;h d(211'006) 1 SCC 779. The list of lawyers selected tor membership did not
recommended by the selection committee Advér ¢ re i
Lo 165 CECh db, : se report b Intelligence B 4
vh;itf._ftclgfot::) ;.‘t:]::‘reeh;lusxoni‘} ustifving the process of IB verification, the Supreme Cﬁunbaddk:::iefl:latvrl::
cedents of nominees is essential and it should “includ i i

with anti-social elements, unlawful organizati iti liations, integrit oo o s

h , unla anizat d i integri
ek e 1l At T ganizations, political affiliations, integrity of conduct and moral
4% (2010) 11 SCC 1, 24 para 27.
(1997) 3 SCC 261.
** M. P. Singh, “Administrativ ice i i

4 1 ¢ Justice in India: The Urgency of Reforms™ (2

Madras Bar Assn. (2010) 11 SCC 1, 57-58, para 106. R LSEEeS

s
e

40
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In KilmmHquhunV.Zum'zi!!hu*'; even direct exclusion of urisdiction of all courts including
the High Courts and the Supreme Court in Para 7 of the Eight Schedule to the Constitution
introduced by the Fifty-second Amendment of the Constitution was invalidated only on the
ground of non-observance of procedure provided in the proviso to clause (2) of Article 368
and not on the ground that such exclusion was against the basic structure of the constitution.
[f the alternative arrangement for the tribunals, as discussed above. is as good as the High
Courts, which it would definitely be at the level of the upper level tribunals, we would
expect to overcome L. Chandra Kumar*® and justify the amendment being consistent

with the basic structure of the Constitution.”

VII. SUGGESTIONS

stem of tribunals was introduced. Expedient disposal of
service matters was the underlying principle. However over the period of time it has been
seen that these tribunals are now getting burdened with cases, there is delay in disposal,
gradual decline in number of disposed off cases and an increase in pendency. This is going
totally in the reverse direction to what was sought to be achieved. 1t is now a reason for
concern and a deep study to set it right in accordance with the basic idea with which the
tribunals were established. In light of this and the study of the data the following suggestions

are submitted

1. As discussed above (according to the data and tables) the pendency before the
tribunals is increasing day by day. Therefore it has become necessary that the
entire system of administrative adjudication be fully investigated into so that suitable
adjustments and improvements which have taken place in other common-law
countries as well as in France may be adopted to suit the Indian conditions. There
is an urgent need to appoint a commission which would undertake a full-fledged
study of various aspects of the working of the adjudicatory system as a whole, on
the same lines as has been done by the Frank’s committee in Britain.

It is very clear as to why the sy

2. The system of tribunals in India should be put on the lines of United Kingdom to
facilitate a better working and administration. This can be done by introducing a
two tier system for Tribunals. These can be designated as administrative courts to
bring them at par with the regular courts as far as independence in their working is
concerned like it is done in Germany. The first level can take up cases directly for
any service matter according to the jurisdiction and the second level tribunal can
be made equivalent to high court as a court of record. The two levels of courts

must retain the power to review their own judgments.

37 1992 Supp (2) SCC 651.

4% (1997) 3 SCC 261.
59 |n this regard the following observation of the Court in S.P. Sampathv. Union of India, (1987) 1 SCC 124,

130para 3: (1987)2 ATC 82is also worth noting: 3...... Therefore, if any constitutional amendment made by
Parliament takes away from the High Court the power of judicial review in any particular area and vests it
in any other institutional mechanism or authority, it would not be violative of the basic structure doctrine,
so long as the essential condition is fulfilled, namely that the alternative institutional mechanism or
authority set up by the parliamentary amendment is no less effective than the High Court.
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The judges of th i
E ese tr s —
i : ; tribunals can be appointed by a special committee havi
quisite qualification and expertise ee having the

As far as the questi ¥ i
i C(;n : dqmstton of inclusion of powers of High Courts under article 22
A cerned, itc e stefy i e
comeme ltgz;n be completely done away with. This can be made possibl6 -
W 5eco : s di i .
i e e thn eve.l court, as discussed above, is designated as a court of 1 e
<e the way in which Supreme C i
§ 1e Court cannot exerci '
xercise the power of revi
review

under article 32 ove i
32 r the High Courts for
g or they are als i
e hey are also designated as courts of

Tribunals can only function efficiently whe
| : only fu ) n the members are appoin i
app(;ir:}t;::]rtcstlllﬁﬂgfbEhe go_vern_mcnt. It |s suggested that ll1cp§0wetjdt(\)\rlrtrilol?f
o tar mspeutiss | ;ii?egl%d.”} consulta‘tlo.n with the chief Justice of the Sllprem:;
s g ‘Itz 1 | ourts in case of tribunals established under a central or
- govemm.ent ?0: [:ek)_/. Thlere can be-_ another alternative which may be adopted
o oh Pererat Seioct aking bll(':h appointment. The alternative of setting up of
election Committee headed by the Chief Justice of Indiaporz

sitting judge of the Su
preme Court w ' the ir
o as suggested by the Supreme Court in Sampath

Both these modes of appointment will ensure s i 3
et - ! election of proper and com
?ﬂspire ) SHT',ZZ ::;: tirltiﬁnal anc.i given tflem the prestige and reputpation which Sveotzilc:
inpartiflieat e n the pL}bllc mind in regard to the comp ‘ence, objectivity and
syl ;:: ma;nmg such tribunals. However in Chandrashekharaiahv
anbmrint gt a (2013) 3 SCC 117, the Supreme Court held that th
ion’ should not be a mere formality but meaningful and effective amei

primary opinion must be vested wit [
D i : with the CJIs when the appointee has to discharge

The i
mustg;:i:::;f;?tttdln;ef;ference sl1quld be minimized. Inclusion of Section 12 (2)
Government hus be er the abolishment of post of Vice Chairman, the Central
Chairman to disch en given the power to ‘designate’any member as the Vice
the face of it this arge such function as may be given by the Chairman itself. On
government. The 5 fD:'lSlOtil is vey arbitrary as it gives power of ‘selection’ tc; the
reigard Boonmse rec[; f:l t;)aC, of the Supreme Court appears to be paternalistic in this
court upheld section | 2y2m A K Beherav Union of India (2010) 11 SCC 322, the
S i 181 nls (2) and said that it does not violate independence of judi i

it is submitted that when the matter pertains to a person di:ch;S;?%

I . ¢ ] . . B .

There must be com i
plete exclusion of the bureau ired i
cch B AHSI0M: crats and retired
ystem of n_lbuna[s? as there is likelihood of biasness and that i Judges frlom b
very idea of establishment of the tribunal system is per se against the
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10.

12.

13.

14.

15.

The Chairman must ensure that the procedures are applied uniformly in all the
benches and the principles of Natural Justice are wholly complied with. Though
amongst all the diversities in procedures, the principles of natural justice set the
limits, yet the rules of natural justice vary with the nature and constitution of the
tribunal concerned and the functions performed by it. Thus it is suggested that a
legislation providing a uniform and simple procedure embodying the principles of
natural justice may be enacted. Recently in Union of India v B V Gopinath(2014)
| SCC 351, the Supreme Court upheld the decision of CAT and High Court where
they quashed a charge memo which was not approved by the disciplinary committee.
This goes to show that the principles of natural Justice have to be complied with in
reality not as an empty formality in service matters.

The tribunals must be allowed to exercise discretion in some cases, particularly
when the matter concerns an industrial dispute and CAT is available as an alternate
to Industrial Tribunal if the affected person comes within the definition of ‘workman’
under Industrial Disputes Act. This discretion can be exercised in cases like fixing

of pay scales or minimum wages.

To make the right of appeal completely meaningful. the tribunals should be required
to give ‘reasoned decisions’. The reasons given for a decision must be sufficient
and precise to enable the appellate tribunals or courts to exercise their jurisdiction

effectively and expeditiously.

Since the courts in India continue to maintain that the review courts are not appellate
forums, the sufficiency of evidence is not generally measured by them. Therefore,
in order to make the judicial control more meaningful. there is need to introduce
some flexibility in determining the sufficiency of evidence. It is suggested that the
‘substantial evidence’ rule as obtains in United States may be adopted in India as

well.

The members of the tribunal must be accorded the same status and the security of

tenure as is enjoyed by the judges of the judges of the High Courts.

A study of the working of tribunal shows that there is a tendency in their procedure
towards the increased judicialisation. Such judicialisation as engenders rigidity,
formality and delay needs to be avoided as it goes against the very purpose of
establishing such bodies. In this context, the procedure adopted by the Administrative

Tribunals in France can serve as guidance.

To avoid delay, role of advocates becomes very important. The advocates for
service matters must be specialized and must have the expertise to deal with these
matters so that they do not have to take adjournments to work upon the technicalities

of the issue.

It is suggested that in depth functional study of the Central Administrative Tribunal
may be conducted by an expert body like the law commission of India. The said
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b?dy may investigate in detail the quality of justice administered by various bench

ofthe C efltrall Administrative Tribunal. This body may further invésti rate th )e‘“(- .
of d'elay in dlSpOS:al of cases by the tribunal. The acéum ulation oi;alﬁ::'lrs iL‘ ;"‘“535
to give a reverse jolt to the notion to the speedy justice by the tribunall e

;’I:rciodlcal review by Su_preme Court every five years, of the functioning of CAT, is
suggested so that timely changes can be introduced to improve the systen{

:;?;;?Z;:?e tnbl-:llnals can b'e supp(_the_d l?y a Tribunal Service System.It would raise
- atus, w ‘1Ie preserving their distinctness from the courts. It would also bri
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geographl.cal distribution of tribunal centers, common standards ar; enE s
corporate image, greater prospects of job satisfaction, a better relatio’nshi bef\r:fced
mem bel_'s and administrative staff, and improved career patterns for both g i
of the size and coherence of the Tribunals Service. e

btjn a . . - e . ¥ N
judiciaj-(ah'da‘b‘ l'fkc’ action of cutting the branch of the Constitutional tree on which the
. Ou:'yt :S;;l!gg and what in less picturesque language one can describe as judicial
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‘ . : s upheld the legislat ishi
- . ot : 2 ions establishin
ribunals in a number of decisions subject to certain ‘adjustments’ in law which artz

more in ‘}Ie fS A)

i?ilé;uz:f:ﬁe;nzr‘l x}lade ?y J;lstice Ruma Paul clearly goes to show that the system of
ndia is not free from defects and is in a period of transiti
. tion. On one hand
want tribunals to lessen the burden of e othe st
' ) regular courts and on the oth itati
bring them at par with them. Wh : e ey
. Whatever may be the approach the h
only reason behind it is s i mandiodin S
‘ peedy disposal of cases. However th i
still remain to be answered. I ike i : Py
. . Issues like independence of tribunal le of j i
appointment of the members of the tribunal udicial meshére e
appol , , presence of non judicial members that di
judicial character, control of hi i i
! gh courts etc. still need to be addressed. As trib
: ) unal
the courts in most ways therefore they need to be institutionally strong. st

50 R - .
uma Pal J, former Supreme Court judge, while delivering V.M. Tarkunde Memorial lecture on “An

Independent Judiciary”, Novemb = i
e , ry”, November, 2011. “Whose Tribunal Is It Anyway?” The Hindu, 15" November,
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SUSTAINABLE DEVELOPMENT; A HISTORICAL AND
CONCEPTUAL REVIEW

Dr. Huma B.Khan*

INTRODUCTION

«The Concept of Sustainable Development is the overriding and global political
concept.....What we have undertaken is to elaborate upon this concept, to analyse, what it
should mean and to draw conclusions as to how our behaviour must change so that
development can be sustainable....™

Sustainable development is, “Development that meets the needs of current generations

without compromising the ability of future generations to meet their needs and aspirations”
_ can be pursued in many different ways. Sustainable development as defined by UN-
sponsored World Commission on Environment and Development (WCED) report, Our
Common Future, does not distinguish among the different concepts of growth and
development. While development can and should go on indefinitely for all nations, throughput
growth cannot. Sustainability will be achieved only when development supplants growth;
when the scale of human economy is kept within the capacity of the overall ecosystem on
which it depends. If we acknowledge the finite nature of our planet, sustainable growth is

oxymoron.’

Despite its acclaimed vagueness and ambiguity, the WCED definition of sustainable
development has been highly instrumental in developing a “global view” with respect to our
planet’s future. Since then, thousands of initiatives have been taken at local, national, and
global levels in an attempt to address different aspects of the environmental challenges. A
number of encouraging local outcomes have ensued from these activities. However, their
impact in shaping “our common future” on a more sustainable basis seems to be minimal
when measured against the enormity of the global environmental challenges. This has led
to an increasing level of frustration and disenchantment, even among the different groups
promoting the concept of sustainable development.

In the 1980s, some proclaimed that sustainable development was no more than a catch
phrase that eventually would wither out as the concept of appropriate technology of the
1970s did. Contrary to this belief, the influence of the concept has increased significantly in
national and international policy development, making it the core element of the policy
documents of governmeﬁts, international agencies, and business organizations. This has led
to a widening of the discourse on the concept of sustainable development, resulting in wide
variety of definitions and interpretations.?

¥ Assistant Professor of Law, Campus Law Centre, Faculty of Law, University of Delhi, Delhi.

I Address by Mrs. Gro Harlem Brundtland,Chairman.at the closing ceremony of the “World Commission
on Environment and Development" 5(27" Feb, 1987, Tokyo,Japan).

*  Daly HE, Towards some operational principles of sustainable development 2:1-6 (1990).

5 Mebratu, Desta, "Sustainability And Sustainable Development: Historical And Conceptual Review" 18
Environment Impact Assessment Review 493, (1998)
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DEVELOPMENT OF THE CONCEPT OF SUSTAINABLE DEVELOPMENT

The report. Qur Common Future, published by WCED, is taken as a starting point for
most current discussions on the concept of sustainable development. This report, a
comprehensive one produced through a global partnership, constituted a major political
turning point for the concept of sustainable development. But it is neither the starting point
nor the possible end of the conceptual development process. As any conceptual process
governed by general evolutionary theory, there are some significant conceptual precursors

that have led to the WCED’s definition of sustainable development, which in turn is followed
by other conceptualization efforts.

More than 200 years ago, the first question arose regarding the impact of the evolution of
our civilization could have on the environment and resources of our planet. In 1798, Thomas
Robert Malthus (1766-1834), demographer, political economist and country pastor in England
wrote an essay on the Principle of Population. He predicted that the world’s population
would eventually starve or, at the least, live at a minimal level of subsistence because food
production could not keep pace with the growth of population. He believed that the population
was held in check by “misery, vice and moral restraint”. Malthus wrote that “population,

when unchecked, increased in a geometrical ratio and subsistence for man in an arithmetical
ratio”.* '

Technological advances since that time have proved him wrong. Through better farming
techniques, the invention of new farming equipment, and continuing advances in agricultural
science, “production has increased much more rapidly than population, so much so that in

real terms, the price of food is much lower today than it was two hundred years ago, or for
that matter, even fifty years ago”.’

The 1972 UN Conference on Human Environment in Stockholm represents a major step
forward in development of the concept of sustainable development. Even if the link between
environmental and developmental issues did not emerge strongly, there were indications
that the form of economic development would have to be altered. There, a group of 27
experts articulated the links between environment and development stating that: “although
in individual instances there were conflicts between environmental and economic priorities,
they were intrinsically two sides of the same coin™.® ‘

Another result of the Stockholm Conference was the creation of the United Nations
Environmental Program (UNEP) which has the mission “to provide leadership and encourage
partnership in caring for the environment by inspiring, informing, and enabling nations and
peoples to improve their quality of life without compromising that of future generations™.’

4

Rogers Peter, Jalal K., Boyd J, An Introduction to Sustainable Development 20 (Earthscan, London 2008)
Raumol William, Litan R., Schramm C. Good Capitalism, Bad Capitalism, and the Economics of Growth
and Prosperity 17( Yale University Press, New Haven & London, 2007)
Vogler, John , The International Politics of Sustainable Development”, published in Handbook of Sustainable
Development 432 (Edward Elgar Publishing Limited, Cheltenham, 2007)
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global environmental change, and in some ways it replaced fears of nuclear war that had
prevailed in the early 1980°s™."

The other major stumbling block after WCED is the UN Conference on Environment and
Development (UNCED), which is also known as the “Rio Conference.” or the “Earth
Summit.” Preparation for the Conference, held in June 1992, began in 1989. There were
four International Preparatory Committee (PrepComs) meetings held in different parts of
the world. Parallel to the PrepComs, each UN member country was expected to produce
a national report covering current national environmental and developmental aspects and
drawing up an action plan for promoting sustainable development within the national context.
The conference itself proved to be an international event on an unprecedented scale as
heads of government tried to make their mark on what was dubbed the Rio Earth Summit.
The association in the title, “connecting Environment and Development, was indicative of
North-South bargaining at the UN, in which demands for international action on the
environment were set against claims for additional development aid and technology
transfer”.!> The key outputs of the Conference were: the Rio Declaration,?Agenda 21",
and the Commission on Sustainable Development.'* All are quite explicitly concerned with
sustainable development and it is thus, at the conclusion of the Earth Summit that the
concept truly arrives on the international scene.

While sustainable development was the unifying principle for the entire Rio conference,
there was disagreement about its meaning and implications. Some critics argue that
“implementing the principles of equity and living within ecological limits can only be
accomplished if social, political, and economic systems have the flexibility to be redirected
toward sustainability as well as integrated with each other and the environment™.'® In the
1997 Kyoto conference on climate change, developed countries agreed on specific targets

% Prizzia Ross, Sustainable Development in an International Perspective 21( CRC Press, Boca Raton,2007)

“Our Common Future, the Brundtland Report ,” World Commission on Environment and Development,
(Oxford University Press,London, 1987)

J.. Kirkby, P., O’keef, and L. Timberlake Sustainable Development: The Earthscan Reader, (London:
Earthscan Publications, 1995)

Vogler, John, The International Politics of Sustainable Development 435(Edward Elgar Publishing Limited,
Cheltenham,2007)

Vogler, John, The international politics of sustainable development 436 (Edward Elgar Publishing Limited,
Cheltenham, 2007)

The Rio Declaration on Environment and Development, often shortened to Rio Declaration, was a short
document produced at the 1992 United Nations “Conference on Environment and Development™ (UNCED),
informally known as the Earth Summit. The Rio Declaration consisted of 27 principles intended to guide
future sustainable development around the worlds.Some of the principles contained in the Rio Declaration

. may be regarded as third generation rights by European law scholars.

Agenda 21 is a non-binding, voluntarily implemented action plan of the United Nations with regard to
sustainable development. It is a product of the UN Conference on Environment and Development (UNCED)
held in Rio de Janeiro, Brazil, in 1992. It is an action agenda for the UN, other multilateral organizations,
and individual governments around the world that can be executed at local, national, and global levels. The

“21” in Agenda 21 refers to the 21st Century. It has been affirmed and modified at subsequent UN
conferences.
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The official discussions had two main themes: How to build a green economy= to achieve
sustainable development and lift people out of poverty, including support for developing
countries that will allow them to find a green path for development. The Rio+20 conference

on sustainable development was the biggest UN conference ever and a major step forward
in achieving a sustainable future — the future we want.™

The General Assembly, Recalling its resolution 64/236 of 24 December 2009, in which it
decided to organize the United Nations Conference on Sustainable Development at the
highest possible level in 2012, as well as its resolution 66/197 of 22 December 201 1, endorsed

the outcome document of the United Nations Conference on Sustainable Development,
entitled “The future we want™.

The primary result of the conference was the nonbinding document, “The Future We Want.”
In it, the heads of state of the 192 governments in attendance renewed their political
commitment to sustainable development and declared their commitment to the promotion

of a sustainable future. The document largely reaffirms previous action plans like Agenda
21.

Some important outcomes include the following:
» Green Economy and Eradication of Poverty.

Ensuring the promotion of an economically. socially and environmentally sustainable
future for our planet and for present and future generations.

Need to further mainstream sustainable development at all levels, integrating
economic, social and environmental aspects and recognizing their interlinkages, so
as to achieve sustainable development in all its dimensions.

[
I

e
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Supra note- | 1,p.194

The World Summit on Sustainable Development, WSSD or Earth Summit 2002 took place in Johannesburg,
South Aftica, from 26 August to 4 September 2002. [t was convened to discuss sustainable development
by the United Nations. WSSD gathered a number of leaders from business and non-governmental

organiZitions, 10 years after the first Earth Summit in Rio de Janeiro. (It was therefore also informally
nicknamed “Rio+10".)

Asefa, Sisay ,”The Concept of Sustainable Development: An Introduction™,p.1, ESD (W.E. Upjohn
[nstitute for Employment Research, Michigan, 2005)

Vogler, John, “The international politics of sustainable development,”p.439 (Edward Elgar Publishing
Limited. Cheltenham.2007)

The United Nations Conference on Sustainable Development (UNCSD)2012, also known as Rio +20,
was a 20-year follow-up to the 1992 Earth Summit / United Nations Conference on Environment and
Development (UNCED) held in the same city, and the 10th anniversary of the 2002 World Summit on
Sustainable Development (WSSD) in Johannesburg.

The green economy is one that results in improved human well-being and social equity, while significantly
reducing environmental risks and ecological scarcities. Green economy is an economy or economic
development model based on sustainable development and a knowledge of ecological economics. Sce;
Brand, Ulrich (2012), “Green Economy - the Next Oxymeoron? No Lessons Learned from Failures of
Implementing Sustainable Development. GAIA 21(1): 28-33. hitp://www.ingentaconnect.com/search/
article?option2=author&value2=Ulrich+Brand&sortDescending=true&sortFicld= efault& i index=1
http://www.un.org/en/sustainablefuture/accessed on21/7/2014/12.04 pm
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meanings and aspects of the theoretical foundations of sustainability. The concept of ethical
paradox rests at the heart of this framework. The paradox between ‘sustainability’ and
“development’ is articulated in terms of ethics. In other words, the epistemological foundation
of the theoretical framework of sustainable development is based on the unresolved and
fluid paradox of sustainability, which as such can simultaneously inhabit different and
contradictory environmental ideologies and practices. Consequently, sustainable development
tolerates diverse interpretations and practices that range between ‘light ecology’.” which

allows intensive interventions, and ‘deep ecology’,* which allows minor interventions in
nature.”

The concept of green economy focuses primarily on the intersection between environment
and economy. Sustainable development emphasizes a holistic, equitable and far-sighted
approach to decision-making at all levels.”® It emphasizes not just strong economic
performance but intragenerational and intergenerational equity.” It rests on integration and
a balanced consideration of social, economic and environmental goals and objectives in
both public and private decision-making. The concept of natural capital represents the
material aspect of the theoretical world of sustainability. Natural capital represents the
environmental and natural resource assets of development and preservation. The theoretical

framework of sustainability advocates keeping the natural capital constant for the benefit
of future generations.

The concept of equity represents the social aspects of SD. It encompasses different concepts
such as environmental, social and economic justice, social equity, quality of life, freedom,
democracy, participation and empowerment. Broadly, sustainability is seen as a matter of

distributional equity, about sharing the capacity for well-being between current and future
generations of people.

The concept of political global agenda represents a new worldwide political environmental
discourse reconstituted around the ideas of sustainability. Since the Rio Summit, this discourse
has extended beyond purely ecological concepts to include various international issues,
such as security, peace, trade, heritage, hunger, shelter, and other basic services.

The concept of integrative management represents the integrative and holistic view of the
aspects of social development, economic growth and environmental protection. According

**ight or Shallow ecology has a shallow outlook on the environment and believes that we should only do
something if it is for our interests, for example, we should save ecosystems but only if they are of value
to us. The view is completely self-centred. It suggests an anthropocentric approach to ecology and sees
environmental issues in terms of human-centred reforms rather than any deep change in relationships
between humans and the Earth. The term ‘light green” has been applied to the beliefs of so-called shallow
ecologists. Shallow ecologists believe that different aspects of the natural world are interconnected, so the
way that we treat nature should take this into account. Subsequently, they believe that the existing
political and economic structures must be transformed so that they place environmental issues at the
centre of their concerns. They believe that ecology is largely scientific in nature. Shallow ecologists place
humans on a higher level than the rest of the Earth.(Naess, Arne(1973) ‘The shallow and the deep, long-

range ecology movement. A summary’, Inquiry, 16: 1, 95 — 100 URL: http://dx.doi.org/10,1080/
00201747308601682) ‘
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nature, the Supreme Court in several cases has increasingly upheld the principles enshrined
in Article 48A™ and as complementary to the Fundamental Rights.**

The cumulative effect of Articles 48A and 51 A (g) seems to be that the state as well as the
citizens are now under constitutional obligation to conserve, protect and improve the
environment, with every generation owing a duty to all succeeding generations to develop
and conserve the natural resources of the nation in the best possible way.* In the wake of
the Stockholm Declaration, India also enacted primary environmental legislation across a
number of important sectors. The Wildlife (Protection) Act of 1972 is a comprehensive
legislation for the protection of wild animals, birds and plants and also lays down the law for
the setting up of protected areas—sanctuaries, national parks and closed areas. The Water
(Prevention and Control of Pollution) Act, 1974 has as its aim the prevention and control of
water pollution and of restoring the wholesomeness of water quality. The Water (Prevention
and Control of Pollution) Cess Act of 1997 sought to provide for the levy and collection of
a cess on water consumed by persons operating and carrying on certain types of industrial
activities. The Forest Conservation Act 1980 strictly restricts and regulates the dereservation
of forests or use of forest land for non-forest purposes without prior approval of central
government. The Air (Prevention and Control of Pollution) Act, 1981 provides for the
prevention, control and abatement of air pollution and explicitly states in its Preamble that
the Act represents an implementation of the decisions taken at Stockholm. As a response
to the Bhopal disaster of 1984, environmental jurisprudence in India reached a new high,
owing largely to judicial activism, new interpretation of existing legislation, amendments
and procedural laws and new legislation. The Air (Prevention and Control of Pollution) Act,
1981 went through a major amendment in 1987. Akey legislation of this period is the Public
Liability Insurance Act, 1991 that has been enacted to provide for immediate relief to
persons affected by accidents from handling of notified hazardous substance, on a ‘no fault
basis’. It is mandatory for industries involved in operation or processes of hazardous

27 Jabareen, Yosef, “A New Conceptual Framework for Sustainable Development”, 10 £DS, 179-92 (Published
online: 9 July 2006_ Springer Science+Business Media B.V. 2006)
http://www.unesd2012.org/index.php?menu=62#sthash. xQk0I2DN.dpuf
Intragenerational equity is concerned with equity between people of the same generation. This is separate
from intergenerational equity. which is about equity between present and future generations. Intragenerational
equity includes considerations of distribution of resources and justice between nations. It also includes
considerations of what is fair for people within any one nation. Intergenerational equity in economic,
psychological, and sociological contexts, is the concept or idea of fairness or justice in relationships
between children, vouth, adults and seniors, particularly in terms of treatment and interactions. It has been
studied in environmental and sociological settings. (Foot, D. & Venne, R. (2005) “Awakening to the
Intergenerational Equity Debate in Canada.™)

Natural capital is the extension of the economic notion of capital {manufactured means of production) to

goods and services relating to the natural environment Natural capital is thus the stock of natural ecosystems

that yields a flow of valuable ccosystem goods or services into the future. For example, a stock of trees or
fish provides a flow of new trees or fish, a flow which can be indefinitely sustainable. Natural capital may
also provide services like recycling wastes or water catchment and erosion control. Since the flow of
services from ecosystems requires that they function as whole systems, the structure and diversity of the

system are important components of natural capital.” The Encyclopaedia of Earth, (See. http://
www.coearth.org/article/Natural_capital)
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bstances in ¢ uantities notified under the Act tg take Public Liabil'!t)' lﬂ.."%llt'ﬂl]CF cover for
?U odic l'1 fto victims or damage to property, on a scale prescribed in the Sci‘u:dule to
oy lt(:l National Environment Tribunal Act, 1995 and the National Envu'onmel‘u
b s he ity Act, 1997 were enacted during this time to give effect to the Rio
Appellat_e P:“t‘ (;;11y0n St,ates to develop national laws regarding liability and compensation
Dedafat_‘f“_‘ X Laf lopllution and other environmental damages. These have been Sl.le.E‘L]llt!ntI)
foce VM":;S . liced by the new National Green Tribunal Act of 2010. The En\"lrolnmem
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i ir oy oo ovement of environment and (ii) prevention o

e P"Otec'“ol? Ofthebzl': “50[:;[:12[? l(i:?nlg‘ E:eatureS, plants and property. With‘in tt}e broad
L l;r?ha'n Act f\; s:eries of rules, notifications and other secondary legislation have
ffamework‘; i l: nun’li)er of areas. The Rules for the Manufacture, Use. lrr}port, Export
s lanazardous Micro-Organisms Genetically Engineered Orgaqlsms or.Cells
zll{ndleztolrggg :«)vere enacted under the Environment Protection Act. The Chlem lcil' :_\c:i:ldecrlats
e i ss and Response) Rules, 1996 were also nothic under
(EmEefg‘f’“CYn:?: ;:‘r(;tgécft,irjs ng“;u[es formuli:lted under the Environmen't (Protection) Aszt
:;:0 s[:;ll;?l[tlto arrest pollution at source, ensure that the ;_)olluter pays agd “thhg otifrﬁu“:);;i
i ision-making. Under the Environment (Protection) Act, the Cen ra e
:rlzrgi;ﬁfrrllorg?ication in 1991 declared coastal stretches as coastal regulation zone ( )

iviti i ing up and expansion of industries, operation§ or
e e Ct?)nbl;e:t:zﬁlzgdh. ”tfh;esgrtlt\l'irinrﬁental lnfpact Assessment (Elﬁf) Notiﬁcathn,
PFOCBSS‘?; Eti.hzr%PA made an EIA mandatory for 29 different activities, which was earl_ler
rlngzjslslgr; l.only for mega projects undertaken I:{y the goverr}ment angPilajs& ;ﬁo?ajf(;
dment to the EIA notification was made in 200.6 makfng an yd
anvir Tmental clearance for a number of activities and industries and lay down proccl:e ure
ft:l:tlEunires public participation in the process . There l'Eave been a nurflber if; iﬁznisr&(::::
e A Notfston 2006 it e s amench 00 T et
o g : . oMo , ’ .
aierepn ih:e‘;:z:l(;?::ﬁtult?;:: "l?;e Bio-Medical Waste (Management and Han.dlmg)
neeld " arreiotiﬁed in 1998. Post Rio, environmental principles, such as precaut'nonarz
l;:;:csigreir;olluter pays principle, public trust law doctrine, inter-generational equity an

absolute liability came to be accepted in India as part of f:rﬁcle 21 (Right to Life) in a
number of judicial pronouncements by the Supreme Court.

i i v laces
i " proce that cause the relative distances between p
e s o ression refers to the set of processes ha . y : % o
. 'ljlmﬁ zﬁ:;slgzipin terms of travel time or cost) to contract, effectively making sucét;fll;\lc;z grl(;w clost
8-;-;':10“ Chris. Speed-Space. Virilio Live. Ed. John Armitage. London: Sage, pp .

o ‘s 0013'27) The Constitution of India

B icle 51A (g),The Consti

34 i:tC Mehta \s.gUm‘on of India, AIR 1988 SC 1037. b

3% Somprokash Rekhi v. Union of India AIR 1981 SE,':|2| 3

36 State of Tamil Nadu V. Hind Store, A[.R 1981 .‘_iC I

37 [ndian Council for Enviro-Legal Action V. Union of In
Forum v. Union of India (AIR 1996 SC 2715)).

dia (AIR 1996 5C 1446), Vellore Citizens ' Welfare
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Legislation enacted post 1998 and amendments to existing legislation, done to achieve
compliance with the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) have also sought to incorporate principles of the Convention on Biological Diversity
(CBD), such as conservation of bio-resources, access and benefit sharing, rights of indigenous
communities, local producers and farmers. In fact, achieving TRIPS — CBD reconciliation
has been the focus of many of India’s submissions at the TRIPS Council. The Biological
Diversity Act, 2002 and the Rules framed under it seeks to give effect to the two key
principles of the Convention on Biological Diversity: the sovereign right of countries of
origin over their genetic and biological resources and the acceptance of the need to share
benefits flowing from commercial utilization of biological resources with holders of indigenous
knowledge. The Patents (Amendment) Act of 2005 has a provision to prevent
misappropriation of indigenous knowledge of communities by making it non patentable. It
also mandates disclosure of the geographical origin of biological resources used in the
invention. The Protection of Plant Varieties and Farmers’ Rights Act, 2001, while seeking
to protect the rights of plant breeders, as mandated under TRIPS has, in an innovative
fashion, managed to provide ‘rights’ to the Indian farmer. In fact, it is the only legislation in

the world, which accords comprehensive rights to the Indian farmer in recognition of his
contribution to agro-diversity and plant breeding.

The Geographical Indications of Goods (Registration and Protection) Act, 1999 facilitates
protection of the collective rights of the rural and indigenous communities in their unique
products. A number of laws have also been enacted in the economic domain. Post liberalization
of the Indian economy in the early 1990s, there was recognition of the r.ced to regulate as
well as develop foreign trade in India, leading to the Foreign Trade (Development and
Regulation) Act, 1992. The Competition Act, 2002 seeks to prevent anti-competitive practices
and to promote and sustain competition in markets, to protect the interests of consumers
and to ensure freedom of trade carried on by other participants in markets. Reducing fiscal
deficit is the goal of the Fiscal Responsibility and Budget Management Act, 2003. Equity
and inclusiveness in economic development is the principle governing the Micro, Small and
Medium Enterprises Development Act, 2006 designed with the objective to develop these
industries as “engines of inclusive growth and development’. This period also continued to
be characterized by priority to environmental concerns and saw a number of secondary
legislations being framed under the Environment Protection Act, including the Municipal ~
Solid Wastes (Management and Handling) Rules, 2000; the Recycled Plastics Manufacture
and Usage Rules, 1999; the Manufacture, Storage and Import of Hazardous Chemical
(Amendment) Rules, 2000; the Batteries (Management and Handling) Rules, 2001; the
Ozone Depleting Substances (Regulation and Control) Rules, 2000; and a series of
notifications delegating power to state River Conservation Authorities to deal with water
pollution. The Noise Pollution (Regulation and Control) Rules, 2000 were notified under the
Environment (Protection) Act. Recognizing the need for efficient use of energy and its
conservation, the Energy Conservation Act, 2001 was enacted, which provided for the
setting up of the Bureau of Energy Efficiency, with the primary objective of reducing
energy intensity of the Indian economy. The Electricity Act of 2003 has tried to ensure
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petter coordinate development of the power sector in [n_di_u. secking. among othet Ob"c‘f-t_' .W:‘.s‘-

mote efficient and environmentally benign policies. It also contains key provisions
o’ ewable energy. Balancing of the needs of forests and development, with
Somnn. Jucle fforestation (CA) being an important mechanism to compensate for forests
Compensatog . lopment purposes developed as a consequence of the Supreme C_‘o‘uﬂ
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orders.
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at Rio and to provide for the effective and expeditious disposal of cases related tq
environmental protection. forests and natural resources and provide relief and compensation
for damages. The Act lays the framework for the setting up of a dedicated environmenta|
dedicated adjudicatory forum — the National Green Tribunal for the same.

In pursuance of Rio+20 India launched the Twelfth Five Year Plan whose explicit theme
was a ‘faster, more inclusive and sustainable growth” process. It was the first time that g
five year plan had sustainability as a prominent focus. The Twelfth Plan outlined lower
carbon growth strategies adding momentum to the ongoing policies and programmes of the
government on environment and climate . With these developments, it is clear that sustainable
development and climate change issues are being addressed on a priority basis.™

India has a plethora of laws, which deal with the three pillars of sustainable development—

environment, social and economic (including trade and IPR legislation). Most of these
show a high degree of integration or interrelationship between the different pillars of
sustainable development, an important feature of sustainable development law. While there
has been remarkable progress in Indian legal provisioning on sustainable development, a
few challenges continue to exist particularly with respect to implementation.*

CONCLUSION

While sustainable development is intended to encompass three pillars, over the past 20
years it has often been compartmentalized as an environmental issue. It is generally accepted
that sustainable development calls for a convergence between the th-ee pillars of economic
development, social equity, and environmental protection. Sustainable development is a
visionary development paradigm; and over the past 20 years governments, businesses, and
civil society have accepted sustainable development as a guiding principle, made progress
on sustainable development metrics. and improved business and NGO participation in the
sustainable development process. Yet the concept remains elusive and implementation has
proven difficult. While sustainable development is intended to encompass three pillars, over
the past 20 years it has often been compartmentalized as an environmental issue.

Moving to new path of green economy will require taking sustainable development out of

the environment “'box " and considering wider social, economic, and geopolitical agendas.
Many of the needed decisions and actions will take place outside the environment community
in the fields of energy. security, trade and investment, and development cooperation.' It
will mean breaking down the silos between ministries and looking at “growth™ in an integrated
perspective. It is undeniable that the concept of “sustainable development™ l:eceived higher

39

http://indiabudget.nic.in/es2012-13/echap-12.pdf. accessed on 10.06.2014 at 2pm

W “Sustainable Development in India: Stocktaking in the run up to Rio+20"* Report MOEF,2011, Prepared
and published by TERI (The Energy and Resources Institute), New Delhi.

“ Sustainable Development: From Brundtland to Rio 2012 Background Paper prepared for consideration
by the High Level Panel on Global Sustainability at its first meeting, 19 September 2010 September 2010
United Nations Headquarters, New York Prepared by John Drexhage and Deborah Murphy, International
[nstitute for Sustainable Development (11SD). hitp://www.un.org/wem/webdav/site/climatechange/shared/
gsp/docs/GSPI 6_Background%200n%20Sustainable%20Devt.pdf
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currency and prominence after the publication of the World ('rm.s-urrar{r_m Strategy of
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DIMINISHED RIGHTS OF CHILDREN OF IMPRISONED MOTHERS:
NEGATION OF CONVENTION OF RIGHTS OF CHILD

Namita Vashishtha

INTRODUCTION

The legal rights of children under international law have been developing since 1919, with
both regional and global treaties safeguarding their interests. Yet many of these rights,
enshrined in the Convention on the Rights of the Child and other texts, are put at risk when
a parent is imprisoned. The child’s rights to survival and development can be hampered
both by their incarceration with an imprisoned parent and by being deprived of contact with
a parent, as the forcible family separation that often accompanies imprisonment impacts on
the child’s right to the care and company of their parents.'

It is estimated that 9.25 million people are imprisoned throughout the world.* Such
imprisonment affects both the lives of those within the prison walls and those beyond.
There is. in particular, a dearth of legislation and empirical research on the effects of

incarceration on the children of prisoners. referred to by Roger Shaw as the orphans of
Justice.?

The following dilemma presents itself: what should be done with the millions of children
facing a situation in which one or both parents are imprisoned? This dilemma was articulated
in a report published by the Parliamentary Assembly of the Council of Europe, which found
that “prisons do not provide an appropriate environment for babies and young children,
often causing long term developmental difficulties. Yet if babies and children are forcibly
separated from their mothers, they suffer permanent emotional and social damage.”™

Will Richardson’® said

“In your untapped potential lies the power to create the future.
But first you have to choose the future.”

Nobody can deny the fact that children are our future and it is our responsibility to nourish

Assistant Professor, Campus Law Centre, Faculty of Law, University of Delhi, Delhi-110007.

Jean Tomkins “Orphans of Justice- In Search of Best Interest of the Child When the Parent is Imprisoned: A
Legal Analysis”™ Human Rights and Refugees Publications QUNQ (2008)

World Prison Population List. The list was first published in 1999 by the Research, Development and
Statistics Directorate of the Home Office of the UK as Research Findings No. 88 by Roy Walmsley. The
seventh edition was published in 2006. The World Prison Brief, a comprehensive database of information on
the prison systems of the world, developed out of this list and is available atwww.prisonstudies.org. It is
produced by the International Centre for Prison Studies, King’s College, University of London.

Roger Shaw, Fathers and The Orphans of Justice. 41-48 (Routledge, London, 1992)

Parliamentary Assembly of the Council of Europe (2000) Doc. 8762: Mothers and babies in prison, available
at hitg:/[assembly.ggc.int!Dgcumentg[WorkiugDugsl;!ngO/F.DUCB?Qg.ntm, (accessed 10 February 2014)

Will Richardson, Educator, Blogger and Author of Why School? How Education Must Change When Hearing
And Information are Everywhere, 2012.
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the same. What is worrisome is that a substantial number of *our {liture” is languishing in

1ails for no crimes. These are children leading deplorable lives inside jails not only in India
j :

put all over the world. And they are not there becaus; oftheir.own delinquer'\t activit'{es but
pecause their mothers are locked in those jails. Millions of Chlldl‘t-:n worldwide are atfe.cted
by having a parent in prison. Incarceration ofeither parent particularly mother adve;selﬁ
affects a child and may hinder his growth physwall.y aswell as ljnentally. ‘.Nhen adults Hretfl
prisons imagine what would be the effects on a child when he is put pfahmc.i thesf wads' 0:
crimes committed by the mothers. Are we suppose to trcat_ them like this Zn y and is i
really necessary to send them along with their mot.hers and‘ |_f' yes, th_en_hovsf ';:) v:frehensure
that {hey remain unaffected by the tough and drendu’,g conditions inside the jails. There are
answers and so many that we need to find. interaction

It was proclaimed that motherhood and childhood are 'entit‘led to.spccial car(til zm.dl FE:,SI;S:“LC:;
and it is their right to have an adequate standard o.t" llVl]‘lg for th.elr healt.h an wc. - lel aft N
also states that human beings are born free; having right to llfe and liberty as‘. “ﬁ; Lo the
right not to be subjected to torture or to cruel inhuman or dggraclmg trea.tmerlxt H0| plrl e
and these basic rights are recognised as legally binding International Huma g

Convention.”

For small and dependent children the deprivation of liberty (}f the_mam care gl;fr_h;ﬁ
adverse effects on their lives and on the enjo.yment of tl}enr basic hu'man nt%l s o
fundamental human rights given in the almost universally ratified CTventlon ;)n 1; ;:}gs
of the child, adopted by the United Nation General Assembly on 20" November, 3

INTERNATIONAL LEGAL FRAMEWORK

i » riohts have been a part of the human rights discourse since l9!9. when the
(l:n}:::l::lr:triloi:lgLabour Organisation produced a numbet.' of coqventlons t:f:lléitmg tcl) lgt;o:;
standards for working children. However, g;:ngaliy aplg))hc?blet .r;%‘h(t)? tfz; ; i|g h:‘:l:) ??hz Ch%]d

in wi ead recognition following the Geneva Dec arati ' : ' ;
:():lg?;:éc‘iy tl)ileiﬁzz ieaguegof Nations in 1924. Notwithstan.ding the Ldeo!c‘)iglca‘; d;ftf;;eln;ze:
between those rights and the rights recognised and charflplone’:d v?forldwn he to ay,r e
Declaration served as an important foundation for Chl!dTEH s nghtls. T e;.fhwec s
developed in 1959 through the United Nations Declaration of the Rights of the .

These early provisions were protectionist afu.i welfare or_ient:_ated in ghﬁra'ctzr. l'tl"h:xtec:?issgg
the rights was that the child was “not in a position to €xercise hls'own rig t-s, a lllr hs s
them in place of the child and in doing so were subject to 'ce'rtau"f ni)bhgat:ons.. hl.l e
be said that a child had special legal status resulting from hls_mablhty to ex'ermsde ‘ lsthg 19.79
Mlustrative of such an approach to children’s rights was a Judgfnem cieflwesre -m Ca
Irish case of the State (M) V. The Attorney General.'’ Here, the Irish Supreme

Article 25, Universal Declaration on Human Rights (UDHR).
Id. Articles 1,3 and 5. - o

i iened but not ratified the con - ' - - T
??é::i::ad;i;::;gm the Commission on Human Rights in 1959, as quoted in Philip Veerman, The Rights of Th
Child and The Changing Image of Childhood 164 (Dordrecht, 1992)

v (1979) LR. 73.
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recalled that “the courts have consistently construed the right of liberty of [a child], as
being a right which can be exercised not by its own choice (which it is incapable of making)
but by the choice of its parent, parents or legal guardian, subject always to the right of the
courts in appropriate proceedings to deny that choice in the dominant interest of the welfare
of the child”."

Subsequently, however, the rights of the child gradually evolved towards empowering the
child. In particular, the 1989 Convention on the Rights of the Child (CRC) signals a clear
move towards recognising that the child is an active holder of rights and not merely a
passive object of the rights bestowed upon her or him.

The Committee on the Rights of the Child noted, in General Comment 5, that active
participation is one of the four general principles of the Convention.'? Furthermore it stated
that the implementation of Article 12 is an integral part of the implementation of the other
articles, as well as a free-standing right of the child." It requires States Parties to ensure,
where a child is capable of forming her or his own views, that the child may express those
views freely in all matters that may affect her or him and that those views are given due
weight in accordance with the age and maturity of the child. Article 12 is illustrative of the
fundamental shift in the ideology of the rights of the child over the seventy-five years of its
development. The Committee found that the basis of the rights of the child turned on the
rights of children to speak, to participate and to have their views taken into account. Central
to this right was what the Committee referred to as a new social contract, where children
are fully recognised as rights holders entitled to receive protection, but also have the right to
participate in all matters affecting them, a right which can be considered as the symbol for
their recognition as rights holders."

There is a dearth of legal provisions specifically addressing the needs of children whose
parents have been imprisoned. An exception to this legislative deficit is the African Charter
on the Rights and Welfare of the Child, Article 30(1) of which expressly provides for
children of imprisoned mothers. The provision requires that non-custodial sentences always
be considered first and that alternatives be established and promoted. In particular, Article
30(1) (f) states: “the essential aim of the penitentiary system will be the reformation, the
integration of the mother to the family and social rehabilitation”. Other regional instruments
remain silent on this issue. The result of this silence is that courts have been required to
adapt and apply legal provisions of a more general nature when examining the rights of
children in any given case."

i State (M) v. The Attorney General [1979] IR 73

12 Committee on the Rights of the Child, General Comment No. 5, CRC/GC/2003/5, p.4. The Committee on the
Rights of the Child highlights four general principles that can be distilled from the CRC. These are: firstly, the
right to life. survival and development; secondly, the best interests of the child: thirdly, participation; and
Sfourthly. non-diserimination.

5 Committee on the Rights of the Child, Final Recommendations atter the Day of General Discussion on the
Right to be Heard, September 2006

14 Committee on the Rights of the Child, the Preamble of the Final Recommendations after the Day of General

Discussion on the Right to be Heard, September 2006, also emphasised in Committee on the Rights of the

Child, General Comment No. 12, CRC/C/GC/12, para.2
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Although the CRC is the primary source for children’s rights in inte
law, it is not the only one. The Com
«reflects a holistic perspective on €& od de
indivisibility and interdependence of all human rights
agreements and conventions all
Comment No. 17 on Article t
(ICCPR) notes that children benefit fro

rnational human rights
mittee on the Rights of the C hild noted that the Convention
arly childhood development based on the principles of
[ » 16 The wealth of international treaties,
apply to children. The Human Rigl1-ls_(',‘onunitu.:e..'s GCI.lt‘l'itl
24 of the International Covenant on Civil and Political Rights
m all of the civil rights recognised in the Covenant

by virtue of their being individuals.

There are nUMerous instruments recognising and securing the rights of md_mduals degrwed
of liberty. These instruments exist on an international, regional and national |cv‘\el. in the
' i "he pr of the Inter-American
i ts and conventions. The preamble
form of declarations, agreemen ' : . ! I i
Principles and Best Practices on the Protection of Persons Deprlwed .o’r L.abul} {l:jmlr
American Principles) notes the precarious situation of those detained in prisons and the
<

critical conditions endured. Principle X provides that

“Where children of parents deprived of their liherty are ”HO"_‘.U_{{ Jr{
remain in the place of deprivation of liberty, tl".uf necessary proy ;.wrlaﬁs
shall be made for a nursery staffed by.quahjled pe'r.?‘on.\'. Lff)?(‘ .?!.’,’ .r
the appropriate educational, paediatric, anc_l njuirmrmc.r! services,
in order to protect the best interest of the child”.

A recent Indian Supreme Court judgment'’ outlined similar recom‘menda?ions l:egardlr:g
educational facilities and nutritional provisions for children living in prisons with their parents.

Principle XVIII of the lnter-American Principles also provides for maintaining regular

contact with the families and children of parents who are separated as a result of a custodial

sentence. However there has been little by way of practical applicafion and |mple?llc-:ntattlt?'?t
of measures to protect the rights of children in prison with their parents, or those the

maintain contact through visits and correspondence.

The Committee on the Rigchts of the Child highlights four general pr;nci;:;e; tf::;:) ;;:;::3

I - ioht to life, survival and dev :
‘otilled from the CRC. These are: firstly, the‘ rig fe., Surviv . :
{si::(lmdiy the best interests of the child: thirdly, participation; and fourthly, non

discrimination.'®

GENERAL PRINCIPLES OF CONVENTION ON CuiLp RIGHTS

1. The right to life, survival and development
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the World Health Organisation explained that the term “survival™ in this context includes
growth monitoring, oral rehydration and disease control, breastfeeding, immunisation, chilq
spacing, food and female literacy.'® Article 6(1) of the CRC provides that the child has the
inherent right to life and that States Parties shall ensure, to the maximum extent possible,
the survival and development of the child. The use of the word “inherent” denotes that it is
not a right bestowed upon the individual by society but rather an existing right that society
is under an obligation to protect.” Articles 6(1) and 6(2) are rights that are interrelated,
interdependent, and connected to and defined by the other rights articulated by the CRC 2!
The right to life is evidently a fundamental human right, without which all the other rights in
the CRC become meaningless.* This inherent right to life, as recognised in the ICCPR, is
further elaborated upon by the CRC. The State has a positive obligation not only to protect
the life of the child but also to provide adequate resources to ensure the child’s survival and
development.

Many international and regional human rights instruments give specific protection to pregnant
women imprisoned or in danger of being executed. This applies both in International Human
Rights Law and in International Humanitarian Law. Article 76(3) of Additional Protocol |
to the Geneva Conventions of 1949 prohibits the execution of pregnant women and mothers
with infants and young children. Article 6(5) of the ICCPR provides that pregnant women
must not be sentenced to death. In Europe, Article | of the Thirteenth Protocol to the
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)? and
Article 2 of the Charter of Fundamental Rights of the European Union? formally abolish
the death penalty, thereby making redundant any special recognition of pregnant women or
women with dependents in this respect. Article 7(2) of the Arab Charter on Human Rights®
similarly provides that a pregnant woman or nursing mother shall not be executed. F inally,
Article 4(5) of the American Convention on Human Rights™ prohibits the capital punishment
of pregnant women. These rights, designed to protect expectant mothers or mothers of
infants, recognise the inherent right to life of the child that is expressed in Article 6(1) of the
CRC. It is, however, interesting to note that during the negotiations government delegates
expressly requested that debate be avoided concerning the moment at which life begins.”’

Article 19 of the CRC obliges States Parties to take all appropriate legislative, administrative,
social and educational measures to protect the child from all forms of physical or mental
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation.

"

Sharon Detrick, The United Nations Convention on the Rights of the Child: A guide to the 'travaux préparatoires’
122 (Dordrecht:Nijhoff, 1992)

Sharon Lynn Detrick, 4 Commentary on the United Nations Convention on the Rights of the Child 126
(Kluwer Law International, 1999)

Manfred Novak, Article 6 — The right to life, survival and development 13-14 (Leiden: Nijhoff, 2005)
Id.

The Convention entered into force on 3 September 1953,

It was proclaimed on 7 December 2000 by the European Parliament but came into force with the Treaty of
Lisbon on | December 2009.

Adopted by the Council of the League of Arab States on 22 May 2004.

It was adopted by many countries in the Western Hemisphere San José, Costa Rica. on 22 November 1969. [t
came into force afier the eleventh instrument of ratification (that of Grenada) was deposited on 18 July 1978.
Report of the Working Group on a Draft Convention on the Rights of the Child, E/CN.4/1988/28, para.18
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3(3) of the CRC obliges States 10 ensure that all facilities and institutions responsible for the
care of children are of an adequate standard. This provision, though lacking in detail, s of
particular importance with respect to children whose parents ar¢ in prison. Courts and
other relevant bodies should have regard to the provisions of Article 3(3) when deliberating
on whether a child should remain with the parent in prison of be separated from the pnreu;t
and provided with alternative care. Those charged with the care of children. whether they
are staff in prisons in the former case, Or guardians/alternative carers and childcare workers
in the latter. must be suitably trained and competent to provide the necessary care to safeguard
the well-being of the child.*

The fact that Article 3 of the CRC fails to define exactly what is considered to be the best
interests of the child may at first sight seem to be a considerable failure. given that the best
interests of the child is a primary consideration through which the rights of the child are
assessed. Thus the best interests principle seems to safeguard the child’s development while
recognising the cultural differences that may exist. John Eekelaar describes the best interests
principle as related to realising one’s life chances.”

In a landmark case, the South African Constitutional Court, Justice Sachs is illustrative of
the challenges courts are confronted with when interpreting broad principles: “Once more
one notes that the very expansiveness of the paramountcy principle creates the risk
of appearing 10 promise everything in general while actually delivering little in
particular. Thus the concept of ‘the best interests’ has been attacked as inherently
indeterminate, providing little guidance [0 those given the task of applying it.”*1n
Canada, the Supreme Court noted that while the best interests of the child was an established
legal principle in both international and domestic law, it was not so fundamental to the
dispensation of justice that it should trump all other considerations.”

The courts in the UK have found that the judge must act not qua judge but rather as the
prudent parent acting with regard to her or his own child.** The best interests principle has
been referred to as the “golden thread running through the court’s jurisdiction”."

It is a well known fact that he best interests of the child can be best protected by the family
only. The right of the family to privacy free from interference by the State, as provided for
inter alia under Articles 17, 23 and 24 of the [CCPR, recognises the importance of the
family as an institution. It is problematic that by the use of custodial sentences the State
impinges on the very institution that it is obliged to protect and limits some of the most
fundamental and basic rights that would otherwise be accorded to families.

% Jbid.

s John Eekelaar, ~The Interest of_the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism”
8 [JLPF 16-17 (1994)

% Sy M (CCT 53/06) (2007) ZACC 18 (26 September 2007), at para23

w  Canadian Foundation for Children. Youth & the Law v Attorney General & Ors. Canadian Supreme Court (30
January 2004)

w Ry Gyngall (1893) 2 QB 232 3; Re O Hara (1900) 2 IR 232

s Richard Volger, “The child, the imprisoned parent and the law” in Shaw, Roger (ed), Prisoners Children: What
are the Issues? 101 (London: Routledge, 1992)
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g the proceedings.*"’ In order to fulfil these legal

obligations, the Committee on the Rights of the Child identified a number of key strategies
that should be implemented. including providing training to all branches of the judicial system
such as prison officers, lawyers, and judges. and that when there isa question of providing
alternative care that the views of the child concerned are, through appropriate legislation,

guaranteed to be heard and considered.”’

to have her or his views known durin

4) Principle of Non Discrimination
discrimination and punishment. The principle of non-
discrimination is fundamentally rooted in human rights instruments and is set out in Article
2 of the ICCPR and ICESCR. The Human Rights Committee noted that the concept of
discrimination encompasses any distinction, exclusion, restriction or preference.”

[n a 2006 Indian Supreme Court judgment, Chief Justice Sabharwal set out the following
guidelines in this respect: “As far as possible and provided she has a suitable option.
arrangements for temporary release/parole (or suspended sentence in case of minor and
casual offender) should be made 1O enable an expectant prisoner to have her delivery
outside the prison. Only exceptional cases constituting high security risk or cases of equivalent
grave descriptions can be denied this facility. Births in prison, when they occur. shall be
registered in the local birth registration office. But the fact that the child has been born in
the prison shall not be recorded in the certificate of birth that is issued. Only the address of

the locality shall be mentioned.”™”
CHILDREN IN PRISON
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There are several reasons why children are forced t
allow to children to live in prisons at all. However others dow
mothers up till the school age. Whatever may be the approac
conditions in the prison, quality of care received and the age and situation of the individual
child must be considered. Though living in prisons with their mothers is considered the least
‘bad’ option, these children very often face and cause problems not only for their mothers
but also themselves the prison staff, other prisoners and their families outside.

Rights of the Child, General guidelines regarding the form and contents of periodic reports
- the Convention, CRC/C/58, para.69

to be submitted by States Parties under Article 44, paragraph 1 (b), of
Child, General Comment No. 12, CRC/ICIGC/2, para.49
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(b) Pre-trial Detention
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as the conditions in these facilities can be inappropriate. It also very discomforting to know
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countries like Zimbabwe*if a child is weaned even involuntarily the mother may lose the
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particularly likely if they are in one of a limited number of child-friendly facilities. Within the
UK. half of women are imprisoned over 50 miles (80km) from their homes™ and there are
women who have chosen not to reside in Askham Grange women’s open prison in York
(which has a Mother and Baby Unit, “state-of- the-art nursery and fantastic atmosphere’)
because they are from London and do not want to be so far from home.”® However, there
are those who argue that ‘better run and specialised institutions would always be more
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sought after by users e.g. children voluntarily came from distant districts [in India] in order

to be in the model juvenile home in Hyderabad.””" are to be given to such children. In
practice some countries give little or no support to children living in prison, either due to lack
of resources or a failure by officials to prioritise them and their needs.

However, many prisons do not provide even the services they should. The lack of state
support may be filled by NGOs and religious groups such as local churches, who often

provide material assistance to children living in prison. Children in Zimbabwe have *churches”

and people from abroad [who] give them cereal, peanut butter and clothes’,” while Nigerian
children living in prison are given “childcare kits™ either on entry or at a later time. Imprisoned
mothers in Egypt have had to use their own resources to acquire such goods as food,
medicine, milk, clothes and blankets, whereas many of those in other countries are unable
to buy things for their children, either due to a lack of goods or a lack of money. One

Egyptian NGO working with children living in prison provides one-time payments to mothers
to improve their situation.”

Conditions for both expectant and new mothers and their children may be inappropriate.
One US facility available for heavily pregnant or newly delivered women nearing the ends
of their sentences was discontinued because the facility was based in a nursing home for
the elderly: when the nursing home needed all the space for old people, the prisoners had to
stop using it.”* Again within the USA, there are cases of babies being kept in the prison
infirmary, with children living in prison being a temporary measure.”® Health services in
prison are often related to screening and diagnosis, rather than treatment, meaning that the

health needs of pregnant and newly delivered women and their children will need to be
addressed by outside services.

Sometimes promised services may not materialise. A report by the Indian government
found that in the jails they observed pregnant prisoners received no special attention,”
which may mean that problems affecting the mother or baby go unnoticed. Healthcare
services and dietary supplements for pregnant prisoners and nursing mothers in Egypt are
not always provided in practice. Extra food rations for pregnant women in Sierra Leone’s
biggest prison, including items such as eggs, are not reliably provided. Sometimes this may

7

A Report: Women and Institutionalisation, 22 (Coordination Unit, World Conference on Women) (2005)
Musengezi and lrene Staunton (eds.) 4 Tragedy of Lives:Women in Prison in Zimbabwe 76 (Weaver Press,
Harare 2003)

Supra note 50. Case study Egypt (QUNO). Specifically, the Association for the Protection of Children
Imprisoned with their Mothers (APCIM) has supported ten families with one-time payments of 10,000
Egyptian pounds and has helped to pay for one pregnant woman to get out of jail so she could deliver her baby
outside the prison. The organisation also supports the children of imprisoned parents with supplies and
occasional money. It is reported that this extra support is necessary for prisoners’ families because, although
the government provides pensions for these families under the ‘social security scheme” enacted by Law No. 30
in 1977, in many cases families are still struggling with inadequate means to live. See also Community and
Institutional Development (2007) Final Report: A Rights-Based Analysis of Child Protection in Egypt (Save
the Children UK)

Parents in Prison: Addressing the Needs of Families 13 (American Correctional Association, 1996)
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should be continued so that the child can be comforted all through his rehabilitation.

Some might leave even prior to attaining the requisite age for variety of reasons may be
due to transfer or death of the lady or when the authorities decide in the interest of the
child. This is even more dangerous as the child might not be mentally prepared for such a
separation or there are no arrangements for him/her outside the prison. If that be so it is
absolutely detrimental to the overa