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EDITORIAL NOTE

In the Editorial Note to the last volume of the Delhi Law Review | had expressed
the fond hope of bringing out this volume in two issues of which the first was expected
to appear by the middle of the last year. In the course of the preparation of this volume
the Editorial Committee, however, decided to combine the two issues in one volume
-on the common theme of Legal Dimensions of Market Economy on which the Faculty
had organised. an: International Conference from 8-10 March 1996. The Committee
decided to publish the papers presented in the conference zfter seeking their revision
by their authors. The process of revision, editing, computer setting and the first proof
reading was over by the end of the year and this volume could have been out by
January this year. Unexpectedly much delay was, however, caused in the final proof
reading by moa.n,m.:mﬂwmﬂm of the Committee, including me, and in carrying out
suggested corréctions, .

In view of the current and lasting importance of the theme of the papers, the
Committee also decided to make these papers available in a book form. For this
‘purpose the O..OS.,-:Ewn had to seeck the help of an expert publisher and distributor.
As always, Messers Universal Book Traders, readily came forward to extend the
required help to us. Apart from undertaking the responsibility of pubiicity, distribution
and sale of the book they also introduced us to a professional printer, In the conversion
of the manuseript from our system to that of the printer, however, further delay was
caused because ::._or of the manuscript, particularly the footnotes, was disturbed and
had to be reset, proofread and corrected. This, in short, is the explanation for the delay

in the arrival of this volume. For this delay | express my sincere apologies to all the
readers and others concerned with the Review.

We have also not been able to keep some other promises and resolves made in
the Editorial Note to the last volume. In view of a common and special theme of all
the papers in this volume, the Committee decided to put them all under the category
of articles instead of dividing them into articles and notes and comments. Similarly, -
in view of lack of enaugh enthusiasm and commitment on the part of the students
experienced in the production of the |ast volume, the Commiittee also decided to defer
their association for this volume. As regards the former of these two matters, the
Committee for the next volume has already decided to follow the traditionally well
recognised pattern-of dividing the papers into articles and notes and comments. As
regards- the latter it has left it open for the future. 1 am stil] very hopeful that not in
too distant future our students will undertake full responsibility of bringing out an
improved, regular and more frequent Review.

With these explanations and apologies | am, on behaif of the Faculty-of Law
and the Editorial Committee, hesitatingly handing over this volume to its readers. |
hope inspite of its many weaknesses and shortcomings they will magnanimously
welcome it and find in it something interesting, stimuiating and useful, particularly

for the reason. of topical relevance of its subject matter for us, We also look forward
to their critical comments and suggestions.

With utmost sincerity and gratitude 1 thank and congratulate all the learned
contributors of the papers and book reviews for this volume and all my colleagues,
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ff and others who undertook and successfully accomplished the task of
t this volume. Of course the maximum and most m_..n:mo:m .Hmmr.:mn to be
he Editorial Committee under the able guidance 3. _.uﬁ*.m.mwoq
. is venture. Although neither
ciation from me, all .ﬂ,..ma:.
nce with which they have
much wish that we had
s of work in the Faculty.

office sta
bringing ou
naturally performed by t ! :
Parmanand Singh who has been the moving force behind th

Professor Singh nor his team members expect any appre
o them for the very hard work and extreme patie
brought out this volume in very adverse conditions. | very
many more such devoted colleagues and favourable condition

I hope that will happen in due course.

[ conclude With-my special thanks t
looking after the Review work in the Dean’
recently replaced her, Mr. Yogesh _A:mnﬂm
severdl proofs of the manuscript, Ms. W:w
the proof reading and getting the correctio

Messers Universal Book Traders for nd for. e the
responsibility of publicity, distribution, and sale of the companion book, Mr. Amit

Sayal from Sita Fine Arts Pvt. Ltd. for _u_.m:::.m_ the xms..n:e .E::,m._“...n.m.”_,w..mnw_“nmm_“
and diligence and every one else who _._m.q directly or _:a:mo:ﬁw. M..Jamw_cmn_.._.cma
support in bringing out this volume msn_.:a_:m my oc_.“omm:mm. stu ent s, i
and other readers who have patiently waited for its arrival.
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his expert advice and for taking the -

'MahendraP. Singh,

FREE TRADE AND ENVIRONMENTAL PROTECTION : THE
RELEVANCE OF WTO RULES

Michael von Heayfi*

w I. INTRODUCTION

.ﬁ:a controversy over the relationship between free trade and environment
..Eo_mn:o: re-emerged in the early 1990s and hds been intensifying ever since. Alread
in E.m 70s there was a scientific discussion on the impact of environment Uo.:nmmm ow._\ :
.ﬁoqn_m:. trade. ,: was focused on the possible trade policy hazards emanating from
increasing environment protection measures. Environmental measures were seen as a

strain ME international competitiveness and as an obstacle to international trade in
general.

. Discussion since the beginning of the 1990s is concerned with the converse
view. The question is whether free trade has any effects on the environment; if so
s.:m—...u and further: whether they give ecological cause and valid arguments ﬁo“. qmmm
m.m.ﬁ:n:o:m. The expected positive effects of the Uruguay Round on international trade
in the .*.c_d._ of trade expansion led to the possibility for both international environmental
organisations and scientists to introduce such topics into the final phase of the last
GATT _..o::a.. ﬂ_.m:am expect the encouragement of the principle of free trade to lead
no.smmm:<m environmental impacts, among other things through the increasing volume
mi transport. Furtherifiore, the worldwide boost to growth, centred on Southeast Asia
Is expected to lead to an increase in emissions and amounts of waste. Finally
fear that the use of resources will increase and those branches of the onom_
exploiting the m:<.:.os_.:m3 will switch to countries with lower ecological standa

they
omy
th rds.
N The mn.<onm=mm of the free trade principle on the other hand expect potentially
positive environmental effects from increasing growth rates especially in the
developing countries and argue that an increase in economic growth will increase their

' scope for environment protection. The exchange of goods makes possible a more rapid

m_”.._.oma of innovative technologies which reduce em issions and save raw materials
Finally. the :,m:.mwn_. of knowledge associated with the goods and factor nxnrmzmn also
means that a higher environment consciousness will take hold. The discussion is

?n:mma on So.ﬁ_:mm:o:. whether the aims of environment protection and those of the
WTQ’s regulations are in conflict or in harmony.

The international trade agreements in the Ury i
. k guay Round were signed on 15
April, 1994 in Marrakesh by 107 countries and the EU. The signing also put the seal
on the wo::.a_zm of the World Trade Organization (WTO). The subject of environment
protection is to become an important part of the work of the WTO and of the next

* Professor of Economics. Institute for E

.. conomics and Economic Policy. Unijversi
Kaiserslautern . Germany. : Y. University of
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GATT/WTO Round. The subject also became ail the more topical and relevant through
the EC Council resolution on “Environment protection and international trade” of 10
May, 1993, the OECD Ministerial Council’s adoption of procedural guidelines on the
integration of trade and environment policies of June 1993, UNCTAD with its
Resolution 48/55 of 10 December, 1993 and UNEP.! ‘
The present paper will first of all attempt to clarify the issue of the relation
_ between environment protection and free trade, analysing both the quantitative
dimension of world trade and the fundamental relationship between trade and the
environment, Then the GATT/WTO rules and principles will.be examined to see
whether they influence the environment positively or negatively. This will lead to the
question whether an ecological reform of the GATT/WTO is necessary and what
further implications may be expected. The specific problems of the developing
countries will be taken into account throughout.

il. THE RELATION BETWEEN ENVIRONMENT AND INTERATIONAL TRADE

In the past few years a number of works have been published which discussed
controversially the structure of relation. The majority of publications on the controversy

are theoretical in orientation. Some of them are more in the nature of case studies,.

such as the “Tuna War between the USA and Mexico”. Nevertheless there are deficits
regarding certain theoretical and empirical knowledge.2 .

The following remarks first of all address some quantitative development trends
in order to show and demarcate initial features of the structure of world trade. Attention
is then turned to the fundamental relation between trade and environment. Finally,
we address the question whether the GATT/WTO rules are in need of ecological
reform.

A Development and Structure of World Trade

The development of international trade presents a dynamic picture and has been
positively influenced by the GATT efforts towards strengthening free trade. World
trade has risen about 11 fold since 1950 and had reached a volume of US § 4.09 bn
by 1994, _

C.Helm, Sivo Fremtanoel UND UMWELTSCHUTZ VeReinBAR 7 OEKOLOGISCHER REFORMBEDARF D
GATT/WTO Recmes 16 (1995).

G. Kirchgasessner, fnternationale Umweltprobleme und die Problematick internationaler
offentlicher Guitez, ZERSCHRIFT FUER ANGEWANDLE UMWELTFORSCHUNG, 37, (1993)
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“ Fig. 1 Development of World Exports (1950 - 1994)
billion US § .
. o m - - X

Source: International Monetary Fund

:. must be stressed that world trade has risen significantly more than world
m«oacn:o.:. In 1994 the difference.between the growth rate of world trade of 9.5%
and of <.<w1n_ production of 3.5% was particularly noticeable. Furthermore :mn_m in
commercial services also shows a strong increase (8% in 1994). in 1994 mm was US
m_.__oo bn. The structure of world trade shows, however, that finished products clearl:
dominate (with 56%) over primary products (22%) and services (19%). )

Fig.2: Structure of World Trade (1990)

services raw materials

other goods
- 3%

‘processed goods
56%

Source: GATT, International Trade
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There is a conspicuously uneven regional distribution of world trade, the trade
gap having first widened to a significant degree in the 1960s. Partly opposite
development trends must also be stressed. Whereas the West European countries, Japan
and North America showed a considerable growth, there was a dramatic fall among
the Latin American countries in the volume of exports in the late 1980s. . ’

Fig. 3: Development of Waorld Foreign Trade ﬁn,ﬁonw mo b. v
T
3500 _» — World
3000 \T\
@ 2500 /
3 i
5 2000 . \ European market Economies
= 1500 i \o\k‘ Asia ?.__505 ﬂmcv_mm
1000 \\ \x\ \mmu:c__o of China). -
\ A USA & Canada-
500 \\Lmum:
o J

/ >3om?<=305 m 2_._03
1g92 ™ Latin America :
European Planned

Economies, -

1978 1984
years

1958 1988

Source WTQ 1995

The current structure of world trade shows that the industrial countries have a
71.0% share of the volume. Trade among the industrial countries is 51.7% of world
trade. While the share of the East European countries has so far béen neglected, the
developing countries have a share of 26.8% in world trade, and :.mam m:._o:m. the
developing countries is 10.9% of world trade.

While the development and structure of world trade m:osﬁ so wm_. make 3&,
environmentally relevant conclusions possible. for instance, an increased transport
volume and an increased consumption of resources ctc., what is required, for a more

differentiated analysis are. for example, the structure of world :man mnnoa_:r to
product groups and development over time.

XVl : 1996
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Fig. 4: Structure of World Trade 1993

.t Waestern Industrial Countries

inall 71,0% (2,664,4 bu US 3)
among-each other 51,7% (1.940, 1 bu US $)

1,3% (49,8 bu US $) 1,8% (67,6 bu US $)

East European Countries

in all 2,1% (80,1 bu US $}
| among each other 0,4% (15,0 1 bu US $)
| _

16,7%
(624,6 bu US $)

15,2% 1
(571,8 bu US $)

0,4% (16,5 bu US $) 0,4% (14,2 bu US $)

r

Developing Countries

in all 26,8% (1.0006,0 bu US §)

among each other 10,9% (407,9 bu US §)

Source: UN. Monthly Bulletin of Statistics, own calculations
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' Fig. 5: World Trade According to Products
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Fig. 5 shows that the environmentally. relevant product groups such as machines
and transport equipment take an above-average share of world trade and have seen
 high rates of growth since 1980. At a somewhat lower level this also applies to
o_HnB_nm_m. while the share of agricultural products is decreasing. However, we cannot
conclude from this that there is a trend towards relieving the strain on the environment.
French shows in detail how the destruction of the rain forests in order to get tropical

timber and to gain land for agriculture-in the developing countries to maintain or -

develop their exports is still environmentally highly relevant:?

3. M.F, French, Costly Trade-off: Reconciling Trade and the Environment, WorLD WaTcn Paper
113 (1993).

Tert A A AW A ot 2~y
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He also wroim that the conclusion of the Uruguay talks lowered the agricultural
trade barriers for exports from the developing to the industrial countries. Nevertheless
the axvon-o:os"oa agriculture in many developing countries continues to be a great
strain on the environment because of the great competitive pressure.®

Let us record in conclusion that a more far-reaching analysis of the
environmentally damaging impacts of international trade requires a deeper aggregation
of the paiterns'of trade. It would, for example, be of interest to find out the dimension
and intensity of the export of waste materials.

On the other hand empirical analysis does not show that export-oriented
enterprises in the developing countries are faced more and more in their European
markets with ecological requirements on their products which are relevant to the sale
of such products.® What the future impact of this will be on trade patterns depends
on how governments inthe developing countries create the framework conditions and
the enterprises cope with the complex leamning processes. Thus for the analysis of
the ono_ommom.ﬂ., impacts both new qualitative and quantitative knowledge is necessary
which has not so far been sufficiently available.

B. The Environmental Effects of Trade

The ‘analysis of the effects of trade on the environment can be delineated by
opposing two extreme positions. .Hrn% show contrary assessments of the free trade
postulate.® These are:

' The conflict thesis: This is based on a great strain on the natural environment
by free trade. This is what fundamentally gives rise to the danger posed by free trade
to the environment, which applies particularly on the basis of the “steady state
paradigm”. This position is put forward among others by Daly and Morris.”

The harmony thesis: This thesjs is based on the belief that free trade contributes
to an improvement of the quality of the environment and that therefore from the point
of view of ecological policy no particular restrictions are necessary. This position is
advocated in particular by Bhagwati and GATT.?

The problem of a more subtle analysis results from the fact that there is a
widespread network of connections between environment protection and free trade

—

4. Id at 10 ff, T e

5. L. Scholz, Umweltvertraglicher AiiBenhandel: empiriscfie mwu‘.n\\_.wzzhmz aus drei chilenischen
Exporibranchen, Noro-Sub AkTueLt, 4(1994).

6. M.E. Kulessa, UmMwELTPOLITIK IN EINER OFFENEN <0rzm€_3mn:>3 17 (1995) ;
e<_§mn:>ﬂqmc<>o:m._.cz (1996).

7. D. Marris, ﬁ_,.mm trade: The Nwmnz destroyer, Ecouaist, 190ff (1966); OECD: FrREIGHT TRANSPORT
ANp TrE Ewvironment 1991; H.E. Daly, Die Qm\abwma des freien Handels, SpEkTRUM DER
WISSENSCHART, 54 (January 1994).

8. ). Bhagwati, £in Plaedoyer far freien handel, SpextrRuMm DeEr WissEnscHAFT, 34, (1994);
GATT: Trade and the Environment, GATT: InTervaTIONAL TRADE 1990-1991, 19°(1992).

H. Maier,
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which must be systematically revealed. This is the only way 10 make valid statements
about positive or negative impacts. From economic theory it is already sufficiently
well known that our view and our findings depend cruciatly on our assumptions and
premises. The analysis which follows is therefore based on the certain knowledge that
environmental standards in the individual countries differ to a greater or lesser extent
and that harmonisation cannot be expected in the foreseeable future. Furthermore, full
internalisation of the external costs of environmentally harmfui activities even in the
long term is an'ideal state which actually cannot be realised. The second best solution
which suggests itself is thus a series of international environment agreements,

Muitilateral environment protection arrangements cannot in the short term raise
worldwide environment protection to a level which is optimal for the world economy.
In the medium term, however, there is a possibility of implementing usable environ-
mental standards worldwide in the form of minimal standards. Positive beneficiai
effects of free trade could develop under such conditions without the danger of any
significant worsening of environment quality.? From international trage a number of
economically relevant determinants can be derived. From the large number of relevant
determinants some will be more closely analysed in the following as examples,
regarding their environmental impact. . C

(a) Trade Liberalisation nmcreases Economic Growh: For inany years there

has been an intensive discussion on qualitative versus quantitative growth.'? It is clear

from this discussion that economic growth in the form of an increased gross national
product at least leads to a trend towards an increased strain on the environment. But
it should not be overlooked that in the area of energy consumption, for éxample there
has been a partial uncoupling of energy consumption and economic growth. Even
uptodate environment friendly production technologies and products can lead to a
lessening of the relationship of tension between growth and environment. The negative
ecological impacts of ecbnomic growth can also be mitigated in the future by goal-.
directed and effective environmental policies.!! Comprehensive uncoupling of
economic growth and environmental strain, however, is a long way off. - =~

In the framework of trade liberalisation it is frequently stressed that trade-

induced econornic growth especially in-developing countries is an important céndition -

for successfully combating environmental damage brought about through poverty.

According to this, increasing income leads to a stronger preference for a clean

environment and fiscal scope for the government for more environfnent protection
policies. Another argument for more trade liberalisation is that trade’encourages the
spread of relatively environment-friendly technologies and products. Whether such
an impact really takes place, however, remains to be proved. As-evidence of the
impacts mentioned (growth raises income and increases the preference for more

r

9. Sce supra note 6 Kulessa at 73.
10. Cf e.p. Majer supra note 6. ) )
1L H. Sicbert, Economics oF THE ENVIRONMENT: THEORY AND Powicy, 233 (3rd. m.,n., 1692).
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environment _uaoﬁo.n:ozu reference is often made to the m.Eﬁ.J\ by Grossman .m:a.
Krueger, according to which the concentration oﬁ.m:_v_:,_q a_ox_an_w:a other noxious
gases in various large cities has developed depending on the GNP.

The study’s findings are insufficient, however, for showing a positive Q.u::nn:o:
precisely in developing countries. The results concentrate only on the n.:m:.Q of m:m
air in large cities and neglect the issue of whether for example ﬁo__rfo_..-_:ﬂwzwéa
production processes are being increasingly pushed out of the large cities. It is also

-established that trade-induced growth does not lead automatically to a trickle-down

effect. As a rule, trade-induced growth has a tendency to reinforce the m:an:m._:u\ of
the income structure in developing countries, which leads to poverty-oriented
environment destruction continuing. Whether and to what extent trading profits are
used in developing countries to improve the environmental soundness of production
and products also has yet to be empirically established.

«.S Trade Liberalisation Leads To Intensified Competition And To \_:.m..ﬂhnz.icz
Of Sales Markets: In most of the former eastern bloc countries a transformation process
is currently taking place from the system of planned economy to that of the _sm_‘_.ﬂmﬂ
economy. This means that these countries are making greater nmm.u:m to nwmm_u:w:
themselves on world markets, The same applies to developing countries like Vietnam

.and India, which have likewise initiated transformation processes and are opening up

further regarding external trade.'?

But in many other develeoping countries with particularly high debts too,
demands are being made for market structures and a greater external market openness
in the framework of structural adjustment programmes. What can be mx_um.nmna from *
this for many international markets is an increase in the intensity of competition.

Many developing countries and former eastern bloc countries too will be able
to maintain the comparative cost advantages they have, if for example, they .nOwGo:m
their cost-rélevant environment regulations. This will, at least in these countries, delay
the'internalisation of external environment costs.

It has to be taken into account further that an enlargement of sales markets of
individual suppliers requires the economy of scales. There is no doubt mg.u:ﬂ.:._m danger
that wasteful methods will increase and that the international access to limited natural
rescurces will accelerate their exploitation.'* This statement is based on :._n. fact that
an intensification induced by foreign trade has a destructive impact on the environment.

[2. Sce G.M. Grosmann and A.W. Krueger. fnvironmenial Impact of American Free Trade Agreement.
No. 644 Discussion Papir 33{1992). Center {for Economic Policy Research, London.

13. M. <c:. Haufl. The Transformation Process and the Structural Adfustment Progranume in India. -
A Few Ecological Consequences, in 8. Reighuram. |1, Sicvers and V. Vgasuhu, (eds. ), STRUCTURAL
ApausTMENT ([ 1993); Iietnant’s Economy in Transition - Perspectives of Economic Development,
in R. Ohr. and F.P. l.ang Ann._w.v. QrENNESS AND BEVELOPMENT (1 996)

14. ). Allmann, Das Problem des Umweltschuizes im internationalen Handel, in H. Sautter, (cd.),

ExvrwickLung Uso Uswelr 220(1992),
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The traditional gains in efficiency of external trade integration in the form of realised
economies of scale often give rise to additional exiernal costs.'® Whether there are
any effects on the environment or whether these can be avoided thus depends, thdugh
not entirely, on whether appropriate environmental measures can be taken and
successfully carried through.

Trade policies strengthen the international division of labour and leads to an
increased transport volume: This causalty is distinguished by a high degree of
plausibility. The strain on the environment through increasing goods transport is not
disputed, since transport as a whole poses one of the greatest amounts of strain on
the environment. In the OECD countries traffic is responsible for.somie 70% of carbon
dioxide emissions, 50% of nitrogen monoxide and atmospheric lead emissions, 40%
of hydro-carbon and 25% of carbon dioxide emissions.!S The plausibility of relating
0:<:o:3@:5ﬂam3mmn to transport, however, should not lead us to draw sweeping
conclusions.

It is undisputed that the greatest strain on the environment is posed by road

traffic.”? ‘Both energy consumption and the degree of air pollution produce the highest
figures. But it must be taken into account that in European countries with a high
transport volume only 13% on average of the international goods arg carried by road.
In the other important trading countries such as Japan, the United States and Canada
this share tends to be even lower.'® The conciusion to be drawn from this is that
transport as a consequence of increasing trade liberalisation must not be neglected.
Interna-tional goods transport, judged against environmental damage caused by traffic
as a whole is, however, relatively low. What should therefore be demanded is not so
much a restriction of trade liberalisation as the development of integrated transport
concepts which lead to a reduction of external costs, except for the international
transportation of toxic wastes, for which Article XX of the GATT regulations is valid,
as will be shown in more detail in the following section.

A preliminary conclusion is that the dangers of further trade liberalisation to
"the environment shouid not be overlocked.'? There is undoubtedly a need for action,
and this will be discussed in the following chapter in connection with the GATT/WTO
regulations hitherto valid. On the other hand we may state that the conflict thesis cannot
be entirely confirmed. Thus the question remains whether and to what extent the
universe of action for national and international environment protection measures
should be further extended and how the structure of trade will develop in future. It is

13. See supra note 6 at 76.

16. Cf. OECD supra note 7. : .

17. G. Benett, ef.al, THE INTERNATIONAL MARKET AND EnvirRoNMmENTAL PoLtcy In Tue FRG Anp Tus
- NETHERLANDS { 1988).

18. See u:ﬁwa.zogo 1atié.

19, H. E. Daly, R. Goodland, an Ecologicai-Economic Assessment of Deregulation of International
Commerce Under GATT, 1 No. 4 INTERNATIONAL JOURNAL OF SUSTANABLE DEVELOPMENT, 73 (1994)
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particularly relevant here whether the industrial countries are prepared to provide the
developing ¢ountries with new environmentaily sound production technologies or
whether they are primarily interested in shifting environmentally harmful products or
exporting environmentally harmful technologies.

[II. ENVIRONMENT PROTECTION AND THE GATT/WTO RULES

The danger of increasing national and international burdens on the environment -
by the great expansion of world trade are obvious., And this explains the increasing
demands for including environment protection more and more into the GATT/WTO
rules. A crucial demand is for an extension of the GATT regulations restricted to the
sovereign stipulation of product regulations to include clear rules for the extraterritorial
application of rules of practice (e.g., a ban on CFCs).20

The question now arises which environmentally relevant regulations and
mmonmn_:_.nm (e.g., conciliation facilities) exist and whether these are adequate. Here it
is only possible to give a brief chronological survey of the relations between
environment protec-tion and GATT rules.2! The earlier GATT Agreements did not
explicitly embody the protection of the environment. But there are two exceptions
which deserve special attention, Article Il and especially Article XX, the latter

containing general exceptions for trade restrictions otherwise running counter to
GATT. These two exceptions are:

(b) Necessary to protect human, animal or plant life or health;

{g) Relating to the conservation of exhaustible natural resources if such-measures
m_.m.a.mam effective in conjunction with restrictions on domestic production
or'consumption;

. ﬂrm..“mﬂi_uoﬁﬁ._.nm:.mo:osm cited are not, however, ox.t:nm:% founded on
environmental goals. Rather, the GATT Agreement is based on the concept of “Non
Discrimination™, according to which imported goods which are similar to domestic
.m.ooam are :oﬁ.Em.o,l:.::Emn_ against. The ban on discrimination is also valid if the
imported product was produced in a way that was extremely harmful to the
mz,.:_...ozﬁdm:ﬁ.,..Q}H‘._; Article XX thus offers no possibility of imposing national
sanctions on environmentally harmful goods, which has caused intense controversy.??
The issue is “eco-dumping versus eco-imperialism”. What is feared by the developing
countries in particular is the danger of additional trade barriers against their own goods
which are produced on a lower ecological level. o

ik B
~

20. H. Hauser ms.n_. K.U. Schanz, Das Neue GATT - Dig WELTHANDELSORDNUNG NACH ABSCHLUSSDER
.+ Usucuav-Runpe. 258 (1995). .
21. .m.o_...n_n.m:m see Daly, Goodland, supra note. 17 at 73-92 and V. Rege, GATT Law and Environment
T;MME&& Issues Affecting the Trade of Developing Countries, 28 JournaL O WoRLD TRADE 95
4}, ) :

D.C. Esty, Making Trade and Environmental Policy Work Together: Lessons from NAFTA, 49
No. | AUBENENWIRTSCHAFT 51 (1994),

22,
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The World Trade Organisation has a larger set of rules than GATT, which also
contains additional regulations on the preserva-tion of the natural basis of human life.??
By the setting up of a Committee on Trade and Development which has a watchdog
function and is intended to develop the relevant rules further, environment protection
receives a further increase in value. The analysis of the connection between trade and
environment protection is intended to lead to recommendations for a change in WTO
rules and to an improvement in cooperation with supranational and non-governmental
organisations:-In. 1997 the first Ministerial Conference is to receive a comprehensive
report on activities (for details of the Committee’s working programme 24

, The Preamble of the WTO, besides the classical lines such as increase in
‘economic growth, standard of living and real incomes, full employment and expansion
of production and trade, also contains the goa! of “sustainable development, seeking
both to protect and preserve the environment and to enhance the means for doing so
in a manner consistent with their respective need”. However, the Preamble is not
binding in law for the signatory countries, so that the significance of the extension
and goals to include environment protection is controversial. In addition to-that the
exceptions (b) and (g) in Article XX are taken over unchanged.

For an evaluation of the present situation it is significant that the connection
between environmental and trade policies is assessed quite differently by the various
WTO member countries. Thus the “dispute settlement body” will have an important
role in the future, At the present time two trends are noticeable: L .

1. The national sovereignty of the WTO member countries is recognised in the
GATT Agreement despite certain obligations in the area of trade policy.

2. The mastering of global environment problems (global commons) can in
principle only take place through Article XX (b) and (g) on the basis of the
principle of non-discrimination.

What is controversial in this context is the connection between the WTO rules

and international environmental agreements like the Basel Convention (regulating the
international transport of toxic waste) the Montreal Protocol (trade restrictions on
substances which contribute to the destruction of the ozone layer) and the Vienna
Accord (protection of the ozone layer). These agreements envisage the use of political
instruments to avoid free rider activities. While partly increasing conflicts between
WTO rules and international environment agreements are expected.”> Others regard

23. A. Knorr, Velthandelsordnung und Umweltschutz, in ORDO - Jahrbuch Fur Ordnung, Wirtschaft
Und Gesellschaft 21 (1995) : .

24, Sce M. Reiterer, Das multilaterale Handelsystem und internationaler Umwelischutz, 40
WIRTSCHAFTSPOLITISCHE BLAsTER, 477 (1993). . .

25. Sce Th. Schonbaum, Free International Trade and Protection of the Environment: Irreconcilable
Conflict? 86 American Journal OF InTernaTiONAL Law 717 (1992); P. Sorsa; The Environment.
A New Challenge to GATT? 1980, 128 (World Bank policy research paper, 1992).
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it mm.:.:tao.wm._u_m Emﬂ. the WTO will act against trade restrictions for which there are
provisions in international environment agreements, 26 This remains to be finally settled

['V. THE RELEVENCE OF AN ECOLOGICAL REFORM,
Or “GREENING WTO”

Many states have a-justified and necessary interest in greater protection of the

. environment, including on the international level. In this connection a fundamental

&mzsoq.mo: may be made between two levels which are relevant to trade. Firstly, there
are regionally restricted environment p