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'ADOPTION OF INDIAN CHILDREN BY FOREIGNERS

Directions of Supreme Court in Laxmi Kant Pandey v. Union of India *
. S.N. Singh, Editor

ﬁ>ﬁmE§ KANT PANDEY, an advocate of the Supreme Court of India, had
written aletier 1o the Supreme Court complaining of certain mal-practices Ea:_moa
in by the social organisations and voluntary agencies engaged in the work of
offering Indian.children in adoption to foreign parents. The letter was based on a
pressreport published in a foreign magazine “The Mail” which indicated that Indian
children, adopted by foreigners, who reached foreign countries, were uscd as
beggars or for prostitution. The letter sought the relief of restraining the India-based
private agencies “'from carrying out further activity of routing children for adoption
abroad” and directing the Governmenti of India, the Indian Council of Child Welfare

* and the Fa_mn Council of Social Welfare to carry out their obligations in the matter

of maownon ofthe H_ES: children by foreign parents. The letter was treated asa writ

oy

petition by Em cotirt which ‘passed a number of directions! in the case with a view
to prevent mal- -practices followed in adoptions of children of one country by

.~ another. The directions interalia included the establishment of a Central Adoption
. ,womo_:na Agency and the state level agencies for promotion of adoption, prepara-
tion-of a list of moHQw: mao_u:o: sponsoring agencies to be recognised/liccnsed By

the central moé;BoEmE circulation of the court’s order Lo all the High courts and
social and child welfare agencies located in different parts of the country, prepara-
tion of list o~. Indian sponsoring agencies, organisations and institutions recognised
for inter-country adoption of orphan children of India, preparation and maintenance
of records ‘of adoptive parents and Indian orphans so adopted and send them to
approprialg gmbassies and High Commissions for follow up action and answering
the welt cﬁ:m of the maovﬁa children. These directions were to be implemented
within a fixed time schedule. The High Courts were also requested to frame rules
on the gm.m of the judgment.

“The Supreme Court gave further directions® in the case regarding, | 5@
Hooom_:co: of represenlatives of foreign adoption agencies with liberty to operate
in India. By another order;® the court directed all district collectors in India to ensure
enlisting of abandoned/destitute children by the missing homes/hospitals within

their respective jurisdictions with foster cage homes or the social welfare depart-

menis of the concerned government, the publication of the list of recognised Indian
placement agencies and their associate agencies in two-local leading newspapers
at least annually and thé monthly reports by the juvenile courts in India to be
submiited to their respective High Courts about the filing, disposal and pendency
of the application for release order of the abandoned children.

. According to the petitioner, the above directions issued by the court were

*  Writ Petition (Cri.} No. 1171 of 1982, ' .

1. Laxmi Kant Pandey v. Union of India, AIR 1984 SC 469=(1984) 2 SCR 795.

2. Laxmi Kant Pandzy v, Union of India, AIR 1986 SC 272: (1985) Supp. 3 SCR 71,
3 h.nuq: KDE Pandey v. Union of India, (1987) 1 SCC 66.
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not complied with and, therefore, he approached the court for 8:852 Eoonna.
ings. By its order,* the court called upon the central and state governments 1o comply .
with the directions issued by it in the case from time to time and make a return t0
the court’s registry about their compliance within ten weeks of the order. Pursuant
to this order, the central govemnment and most of the state governments filed
affidavits of compliance on different dates.® The court, presided over by Ranganath
Misra J (as he then was), the present Chief Justice of India, passed the following
order® to the remaining states and union-téritories which had rot m_oa wmmame._ﬁ of

compliance till then:—

“The remaining States and Union Territores served in terms of Ea OOEA S
order are Arunachal Pradesh, State of West Bengal and the Union Territoties of
'Andaman & Nicobar Isiands and Lakshwadeep as also Dadra and Nagar, Haveli. All
these States & Utiion Territories have now entered appearance and have filed their
affidavits. In view of the fact that there has been 8:5:»:8 with the notice. of the
Court the contempt proceedings are dropped.

A petition filed on behalf of the All India Lawyer's Union, .H.E.a: Nadu,

Madras, has brought to the notice of the Court the fact that at the time. the main
judgment was delivered the operative law was: contained in the Q:ES: s Actand.
the Tuvenile Court was authorised to déal with'the children concered. With the cn-

. forcement of the Juvenile Justice Act, 1986, U/s63 the provisions of the earlier law

have been repealed as Chapter IIT of the Juvenile Justice Act, 1986, has contained
provisions for Rm_nnﬁa juveniles. Under this ‘chapter the power to deal with
relevant. mmvanﬁ vests in the Board constituted under that Act and, 50..&.08. refer-
ence made in the main judgment to the Children's Act in Homma to production of
neglected juveniles and the procedure adopted to be followed in _.omEd 1o such

- ¢hildrenincluding power tocommit them to suitable custody now vestin the Board.

. The main judgment shall, therefore, be deemed to have been modificd by operation _
of law and reference made to Juvenile Courts for such purposes shall be taken to be
to the Board under Yuvenile Justice Act, 1986. We would like to clarify the position
‘that as a result of the change in the taw the Juvenile Courts under the Children Act
would no longer deal with these matters and the Board constituted. under- the
Juvenile Justice Act, 1986 shalt be appropriate authority for such purpose. This
alteration shall be operative from 1st of September, 1990 so that adeguate notice
will be available of this change and for the purpose ‘of infarming the courts and the
people dealing with this matier. We. direct that this part of the order shalll be given
adequate publicity in law journals and the Registrar general shall have it 0503_8
c:c__n_mg The matter shall now be calied-on 21.9.1990.” :

4. Laxmi Kant _uaa&muq v. Union of India, 1989 (2) SCALE 691.

5. See Laxmi Kant Pandey v. Union &a?&ﬁ. 1990 (1) SCALE 144 and 1990 Supp. (1) wOﬁ:m _uu.
36

6. Laxmi Kant Pandeyv. Union of India, 1990 (2) SCALE 64, This order, passed on July 12, 1990in

Cri. Mis, Pet. Nos. 3357/1989, 789, 1712, 1713 & 2045/1990in W.P. AO:vZo 1171.0f 1982, isbeing

_published in Delhi Law Review as direcied by the Court.
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o DEAN’S PAGE

T AM very happy to place this issue of Law Faculty Journal, Delhi Law Review, in
the hands of the readers. IL fills me with joy to recall that in 1972, I was the Founder
Editor of Delhi Law Review, under the kind guidance of my senior colleague and
the then Dean, Professor K.B. Rohatgi. Now during the last few years, the Delhi
Law Revicw has not been appearing. On my assumption of office as Dean of the
Faculty of Law on 20th of June 1989, one of the few things about which I ook some
urgentsteps, has been the Delhi Law Review. Theresultof those steps isbelore you.
However, T wish to assure the readers that Dethi Law Review has now been put on
sound footing and, therefore, it is cxpected that it will nover stop appearing in the
future.

According to our perception, the role of law teachers is not only waching
of law but also to advance the {rontiers of knowledge in the ficld of law so that law
performs its true function of sacial enginecring [or solution of the socio-cconomic
problems of the nation. 1am sure that the Law Faculty of this University will keep
this goal constantly in view, and Delhi Law Review will serve as the vchicle for
carrying the thoughts of our tcachers and students.

I deem it proper Lo place here on record the cxcellent services’in Smn:_ur
and research of one of our stalwarts, Professor P.K. Tripathi, who finally rctired
{rom the Law Department on May 24, 1989. Professor Tripathi iscven now keeping

“himself busy in legal writing of a high order and we wish him very well in his

scholarly persuits.

We are very happy to place on record our admiration of another'stalwart,
Professor Upendra Baxi, who is the first Law Teacher to occupy the high olfice of
Vice-Chancellor of Delhi University. Inspite ol his expected busy schedule as
Vice-Chancellor, he has promised us his (ull association with the tcaching and
rescarch of this Department, as before. We are grateful 1 him for this promise of
continucd association.

In the end, I must thank my friend and colleague, Dr. $.N. Singh, the
learned Convenor of the Editorial Committee who worked relentlessly to make this
VENLUrE A SUCCess.

ProrFessor P.S. SANGAL
Head of the Law Department and
Dean, Faculty of Law




EDITORIAL. .
SUPER 301

IT IS surprising that India has been singled out for retaliation under Super wo_.g
the United States. So far at the intemational level, General Agreement o_..b Tariffs
and Trade (GATT) is the Organisation under which all matters connected with trade
are decided. One country, namely U.S.A., trying to retaliate in the field of
international trade under a provision of its own law, is something which is gwoaa
' the domain of international legality, . : i

The U.S. wants that India should change its laws about insurance, banking,
foreign investment, international trade, etc. and should throw open :.m c.oaoa .mo_..
among others, the entry of U.S. insurance and banking companies. Thisis certainly
v . . tryingtoinfringe the sovereignty of this country. Itisanother thing Em“ ww n.:::m:
" agreement, India may relent on any of these maiters. wc:o.q« armm-twisting in this

manner is nothing short of economic coercion at the international _Q..n_... )
One of the several changes that the U.S. wants India to make in its laws is
achange in the Intellectual Property Laws of India, i.e. law of vmﬁna..qmaoamawm_
copyrightand designs. Thel).S. feels that because of weak nqoﬁn:os of Intellectual
Property Rights in this country, distortion is created in international qmnm“ s_..ﬂ.mmm
the fact is that adequate protection is available o Intellectual Property Rights in this
country.* I

In view of these factors, there is absolutely no justification for the United

. States to single out India for the purpose of retaliation under its domestic law.**

ProFEssor P.S. SANGAL¥¥*

*  Seethe author's article entitled “Intellectual Property Laws of India and Foreign Ac-
cusations ! An Evaluation”, published at pp.16-45-of thi§ very issue and also P.5.
Sangal, “Protection of Trademarks in India—How Effective?” published in 80 The
Trademark Reporter 159-70 (March-April, 1990) brought out by the United States
Trademark Association, New York.

See also P.$. Sangal, “Indian Exports to the United States and Section 301 of the C.m,.
Trade Act of 1974," XLIV India Quarterly 270 (July-December, WWmmu, a Journal of .
Indian Council of World Affairs, New Delhi.

*** LL.M,, Ph.D,, Head of the Department & Dean, Faculty of Law, University of Delhi,
Delhi.
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ONTHE PROBLEMATIC DISTINCTION BETWEEN
- “LEGISLATION” AND “ADJUDICATION": A
. 'FORGOTTEN ASPECT OF DOMINANCE*
UPENDRA Baxi**
1

THELAW-—asan ideclogy and as an ensemble of institutions - has [catured preem-
inemtly in the mainstream theorizing-conceming the nature, and changing forms, of
the state, both in the liberal and marxian traditions of analysis. Indeed, a character-
istic feature distinguishing the siale from any other social ordering has been
expressed in terms of the legal monopoly of force by the state; the notion of “law”
is thus central 1o thinking about the state. It has been a prime cultural and
civilizational, function of the law to reilerate and reincarnate the boundarics
betwden the vom\ammm:&n and proscribed uses of force. The critical role of legal .
norms in the complex organization of the internal powers of state is also recognized
in theorizing, and in actual praciice, of the capitalist and in actually existing socialist
societies. -

Indeed, a major question concerning the nature of state and law (which has

.mo&:NmaSoM:oooE Sooaismo:nmEEmzaWE@Smm acutely formulated by
E.B. Pashukanis when he asked: .

Why does the dominance of a class not continue that 1o be that which
it is—that is to say, subordination in fact of one part of the population
.by another part ? Why does it take on the form of official state
domination? Qr, which is the same thing, why is the mechanism of
slate constrainl created as a private mechanism of the dominant
. class—aking the form of the impersonal mechanism of public au-
‘ thority isolated from society?

His own answer 1o this question that the legal form of Rechusstaat is
required by the nature of the bourgeois social relations, entailing a close analysis
of the homology between the commodity form and the legal form,? has in turn
generated many varied elaborations of linkages between the state as an “ideal’
collective” capitalist and the nature and forms of law in capitalist societies.?

. Butin mostof this state theorizing (which at times becomes state and liw -
theorizing) the *“law” appears as an undifferentiated category, encompassing
legisiation, administration, adjudication and enforcement, The distinctive charac-
*  This is 2 revised version of a paper presented by the author at the International Political Science
Congress, Paris, July 15-20, 1985,

* * Professor of Law, Vice-Chancellor , University of Delhi,

1. EB. Pasukhanis, Law and Marxism: A General Theory 139 (1968).

2. IsaacD. Ballbus, “Commodity Form and Legal Form : An Essay on the* Relative Autonomy of
the Law", 11 Law & Society Rev. 571 (1977). . .

For a recent analysis of writings on commodily circulatien, law and siate, sec B. Jessop, The

Capitalisi State 84-101 (1982); J. Holloway & 8. Picciolto et al. (eds. ), State and Capital: A Marxist

Debate (1978); U. Baxi, Marx, Law and Justice- Indian Perspeciives (1990, in press).
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teristics of these domains of law, so familiar to the lawpersons, tend 10 be totally
ignored. The form and function of the state is perhaps understood but at the cost of
encapsulating the forms of law. Thus, forexample, Poulantzasattributes to the Iegal
and ideological structures the “effect of _mo_m:o: Agcents of .?oa%.:on are
distributed “in social classes as juridico-ideological subjects” who acidatly expe-
rience “specific fragmentation and atomization”* - Individuation through the
- system of juridical norms thus helps to conceal from the agents “in a particular vay
that the fact that their relations are class relations™ and the state also appears (0
perform the function of representing the “unity of isolated relations.” thergference
10 normative legal order caosing this effect of isolation, of course; cannot only
signify legislation! the effcet of isolation must be seen as a joint product of
legislation, administration, adjudication and enforcement. The 55.8:@ and
intriguing way in which these different domains of the law collaborate of compete
tocontinuously produce and reproduce this moEmm:HRmoaomm :Eno:m:EEmﬁm:
of the problematic for Poulantzas. .

Similarly, we constantly come across the notion of the nnnﬁmruma E:Q o__.
state power in state theorizing. However, its existence and nn<o_ou302 may be
sought 10 be explained, the assumption of such unity secms to be an ineluctable
feature of marxian theoretical approaches to statc power. And the, 16cus of the
centralized unity of state power often enough turns out 1o be the 3@8:4@ The -
seeds of this tendency were, of course, sown in the much misleadingly misquoted
aphorism in the Communist Manifesto: “The executive of tht modern mﬁmﬁ isbuta
committee for managing the commaon affairs of the whole coEm@o;_o 7

From this standpoint, the doctrine of separation of powers, “which features
preeminently in the liberal discourse on the nature and forms of state a8 .a critical
variable, marking the differcntiation of state power, appears “above all, a n&:nn&
problem of relation of forces, not a juridical problem concerning the. Ema_é and its
spheres.” AsLouis Althusser has reminded us, Montesquieu himself meant by the
notion of separation of powers :zo 303 than the calculated division of puvoir
between determinate pussiances.™®  And when one asks of. :6 doctrine of
separation of powers the question: “To whose advantage does this divisionwork ?,”
one begins 10 decipher the class domination legitimated by this doctrine,’ Er_or
otherwise powerfully projects the ideclogy of a mult-centred, Ec_.m:mﬁ state,
Baaﬂmczm conflicting social interests.

The very notion of separation of powers is said to Eomccno% a unity of
state power, of which it represents delegation or division among various aoEme

N. Poulantzas, Political Power and Social Classes 130 {Verso ed., 1975).
Id. a1 130,132,

4

5.

N 3.

w W mmﬁwwa F. Engels, * The Commen Manifesto of the Communist m»&x. il ,wn?n_mn. Works a.\.
Karl Marx and Fredreick Engels 110-11 (1969). Note the emphasis not merely on the “executive”’
but also on the "comman affairs of the whole bourgeoisie™.

8. L. Althusser, Montesquieu, Rousseau, Marx: Politics and History 91 (Verso Ed., Gmwv

§. Id a91.92.
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Poulantzas, for example, maintains that the separation of powers is morc appropri-
ately viewed asdivision of functions; such separation or division constitutes mercly
“the index of the internal relations of subordination by delegation of power, of the
various state ‘powers’ 10 this dominant *power’ which constitutes the principle of
unity of state power.”® Typically, the “nodal point where the unitary institution-
alized state power is concentrated within the complex state organization™! is often
enough identilicd with the exccutive, and in rare instances with the legislature.
There is not a single theorctical analysis which identifics this nodal point in
adjudication. The quest for understanding the state has invariably focussedt on the
composition and decomposition of the exccutive power, which Iiberal jurists
comprchend to be the power o iniliate and implement policies affecting the
community and which most state theorists characterize simply as the totality of state
powers, Itis, therefore, not surprizing at ali that adjudication doces not feature at all
in the landscape of stale theorizing,

Perhaps ong may seck partially o explain this in the light of the fact in most

- societies of Western Europe, adjudication has a subordinate role compared with
legislation and administration. Indced, Montesquicu went so far as to describe
judicial power as being “in some measure, next to nothing” and judges as merely
a “sight and a sound”, providing some sort of animation to the codes.’! Of course,
adjudication is not to be demoted to such a nondescript status in thcory or practice
of state; judicial creativity - in the sense of adjusting the text of the law 1o the context

of capitalist development - has been a striking feature of both the civil law and |

common law traditions ** But the civil law systems are not conspicuously endowed
with judicial review powers, 1hat is powers in constitutional courts o invalidate
legistations. No doubt, West Germany's Federal Congtitutional Court (Bundesver-
fassungsgericht) and Naly's Cort Constituzionale furnish in recent experience
significant exceptions, But, overall, there is not much scope for judicial activism—
that is, such exercise of judicial power as may gencrate a recodification of power
relations among the dominant institutions of governance '*—in the organization of
adjudication as an internal aspect of power structure of the state,

The attribution of a secondary status to adjudication is, however, not only |

confined to the civil law tradition. In the common law orbit too, the jurisprudential
ideologies have inclined predominantly to the view that adjudication merely
consists in the application of the law enunciated by the legislature and that judges
declare the law but do not make it. InEngland where codification did not réach, and
which evolved almost all its basic principles and doctrines due 1o judicial creativity,
(the common law was nothing but the law made by the judges unaided by the
legislatures to meet the needs of expanding capitalism)™ the Great Blackstonian Lie

10. Poulantzas, supra note 4 at 303,
1L Quoted in L. Althusser, supra note 8 at $0.
12. See G. Erosi, Comparative Civil (Private) Law : Law Types, Law Groups, The Roads of Legal
Developmens (1979),
13. For this conception of judicial activism, see U. Baxi, Courage, Crafr and Contention: The Indian
Supreme Court in mid-Eighties 2-20 (1985).
- 14. David M.Trubek, "Max Weber on Law and the Rise of Capitalism”, Wisconsin L Rev. 720 (1972).
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still persists that judges do not make law; what is more, judges and everybody else
. are asked to believe this unquestioningly. In a sense, this assertion assists the
. ideology of parliamentary sovereignty, which in real terms means the supremacy of
. the executive. Inthe United States where a written Constitution provides for judicial

review of executive and legislative action and where the American Supreme Court

questioning concerning the legitimacy and democraticity of judicial review has
become 1he standard feature of political and jurisprudential discourse!S In other
words, judges are constantly asked to observe judicial restraint and maintain
institutional comity with other organs of the state and are reminded of their true role
of expositors of the Constitution and the law,

N In other words, there seems to be a persistent tendency, whether in the
" liberal or marxian variants of political thought, to regard “adjudication” as distinct
from “legislation” and subordinale to it. In the current theorizing on the state, the
réat bas es for comprehending this tendency are not readily available. In what
. follows the difficultics in cogent articulation of this tendency in jurisprudential
- . - discourse is explored. Typically in that discourse, the question of the role and limit
. of judicial power is articulated, more or less, through the questions: Do judges
Co “make” law ? And if they actually do, ought they do so 7
. ' : I
. : There are many good reasons why some people might say that judges
ought not to make law, The phrase “make law” has 10 be clearly understood at the
. outset, Hans Kelsen has seminally reminded us that all judges, trial as well as
K appellate, create specific individual norms by their decisions. Specific individual

Y is hereby annulled; P is the implied term of a contract, etc.} do not and cannot pre-
E exist a judicial decision. Such norms come into being only when ajudge decides in
accordance with the higher norm, which is concretized by that decision, In other
A words, the process of concretization of general and abstract norms always results
“ in creation-of new, individuated and specific norms. In this sense, the distinction
between norm creation and norm application is not an absolute but a relative
distinction.!

‘ Judges ought to make law or not is silenced. And by the same token it is focussed
) on the more meaningful question: How should judges make law? In other words,
s Judges have choices 10 make in the matter of concretization. How oaght they to
exercise their choice to questions concerning how one ought to appraise judicial
decisions and their justifications. The normative justifications we prescribe for
judges to reach their decisions also then became the siandards by, which we ought
. 1o evaluate their performance. A prescriptive theory of judicial discretion is thus

15. Sce e.g. liserature cited in J. Stone, Social Dimensions of Law and Justice 656-96 (1966); Ely,
Demacracy and Distrust (1980).
16. H. Kelsen, General Theory of Law and State (1961).
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. has at times been significantly activist (in the sense given above), persistent

norms directed to persons (e. g. X is hereby denied bail; marriage between X and -

If this is conceded, much of the futile controversy conceming whether -

o

e
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also a prescriptive theory of evaluation of judicial role.

‘One general answer is that in making choices judges ought to follow the
will of the legislature as embodied in the statute, They ought to do so because in a
democracy the will of (he elected representatives of the people who are accountabje
to the people should be respected by judges who do not (ordinarily) possess this
representative character and are not politically accountable as are the legislators.
Many of the rules of statutory interpretation are based on this premise. The familiar
idea that judges declare or discover law through interpretation is also anchored on
the secondary and auxiliary status assi gned to judicial choice making, Since judges

primarily declare pre-existing law, it is also accepled that their decisions are
retroactive in character.

But this idea that judges are to enunciate the will of the legislators very
often breaks down in practice. Judges do enunciate new rules, principles, standards,
doctrines and even ideals and in doing so either fill gaps in law or transcend
whatever might Be the will of the legistator. Very often, such decisions in hard cases
generate new bodies of law. But even $0, as Ronald Dworkin has felicitously put
it, when ... the expectation runs, they will act not only as deputy to legislators but
as deputy legislators.” That is to say, they will still act as subordinates to legislature
and proceed to make law “in response to evidence and arguments of same character
as would move the superior institution if it were acting on its own.” 17

. Or, we may vary the metaphor and say that judges have certain delegated

. legislative powers, just as the executive has. Judges, we might say, cught always 1o

be aware that they derive their powers of making law, either implicitly of explicitly,
from the legislature or the constituent body. For example, article 141 of the
Constimtion proclaims: “The law declared by the Supreme Court of India shall be
binding -on_all courts within the territory of India,” ¥ we construe the word
“declared” in Kelsenite terms, it would implicitly extend to norm creation as well.
Butlegal system can embody the idea of delegated legislative power quite explicitly
as is done by article 1 of the Swiss Civil Code “which requires the judge to decide,
where the law is silent, as if he himself were legislator....” 18

. Or, further still, one may envisage the judicial role essentially as a
bureaucratic role. In this view, governmental institutions appear as “politically
active” and “transmitting” agencies. The paradigm instance of the former type is
the legislature, and of the latter, are administration and Jjudiciary. These laitsr -
receive “instructions” from the politically active agencies which they further
transmit to people. Of course, there are marked differences between administration
and adjudication: the “judicidry, while different from other bureaucracy, is never-

. theless a bureaucracy.™$ Prescriptively pat, the sole expectation here is that when

carrying out legistative instructions requires filling of gaps, judgesoughttogoabout

17. R. Dworkin, Taking Rights Seriously (1977).

18. J.-Sione, Legal Systems and Lawyers® Reasonings 113 (1964).
19. R, Dhavan, Judicial Decision-making (1979, mimco., University of Delhi Law Faculty Lectures).
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- their tasks as intelligent burcaucrats seeking to emulate what their superior would
have done were she (the superior) to be confronted with the same new, unexpected
or unparallelled situation. -

Implicit in these formulations is the basic theme both of separation of
powers and division of functions. The separation of powers idea entails the
proposition that making of laws is the pre-emient and primary domain of the
legistature; their implementation (and to some extent their initiation) the primary
function of the administration or the executive and their interpretation and applica-
tion in dispute inter partes the pre-eminent and primary domain of the adjudicators.

But, of course, as Julius Stone has aptly reminded us, the doctrine of separation of .

powers “is no longer gencrally seen ‘as a legal straitjacket for cach branch of
government, or an absolute pre-condition of liberty. It is mainly transiated into a
precept concernirg the distribution of functions to be respected by the self-restraint
of each kind of organ rather than enforced upon it.”® The translation of the
separation of powers doctrine into a division of functions carries with it an idea that
judges ought not, even if they.can (and can get away with it), perform a truly
legislative rolc and that they ought to find answers to hardest of hard cases from

" within the authoritative legal materials rather than lzgislate afresh or anew. The
doctrine of judicial self-restraint prescribes that judges oughtnottabehaveasifthey
were full-fledged legislators; they really ought to behave.as bureaucrats or at best
as “deputy legislators.”

This kind of approach enables us to formulate the following Eo.mo,mmno:w
concerning how judges ought to perceive and perform their tasks:

(i) judges ought to be aware of the fact that in applying general norms
to specific situations they are always creating specific, concrete,.
individuated norms of law which were previously not existant;

(i) judges ought 1o faithfully apply the will or carry out the instruc-
tions of legislatures; L
(ili) in doing so, they ought to respect the legislaior’s will since Emn
will is ultimately expressive of the will of the people at: large
expressed through periodic elections conducted under the law; - -

céw:amomo:mESEEmNoSm:so_omanmmom“ :m:mﬁmn&n::mm.&
rule uniquely determines a particular result;” S

(v) judges ought alsc to recogn ize that in hard or determinate-cases,
problems of discretion arisé whenever the applicable precepts pro-
vide not ong but several choices; R

(vi) judges ought, even in hard cases, 10 have certain Bm:aﬁ n..o other
organs of governnment most suited to decide them efficiently, even
if they may at times fecl that they could decide them more-efficiently

20, 1. Stone, supra note 15 at 687 QSE.EMW added).

21. H.L.A. Hart, “Problems of the Philosophy of Law™ in 6 Encyclopedia &_ﬂgmo..qogm at 264 (1967}, -
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and even wisely; in other words, they must follow the canon of self-
restraint.

IIX

So far, so good. Buthow does onc articulate difference between legislation
and adjudication ? Or, inotherwords, what does the doctripe of division of functions
tell us concerning how judges ought not to exercise their discretion ? The canon of
self-restraint itself presupposes that certain functions more appropriately belong to
legislatures and not to courts. But the meaning of this proposition is scarcely self-

evident,

Two notable efforts have been made to answer this question. Lon L. Fuller
(through his thesis of adjudication as a form of social order) and Ronald Dworkin
(through his distinction between policy questions and questions of principle) have
tried to answer the question: How judges cught not to exercise their discretion ?
While we personally cannot persuade ourselves to belicve that there is or ought to
be a universal theory of judicial role,2? it is still worth locking briefly at these two
pioneering attempts.

Lamented Fuller sees adjudication as a distinctive form of social order. It
is so because it marks “the influence of reasoned argument in human affairs.” In the
pure form, adjudication is a process initiated by parties, backed by reasoned
advocacy on both sides, and culminating in a judicial opinion based on reascned
elaboration. Reasoned elaboration involves judicial reasoning not so much in the
sense of empirical or deductive reasoning. Rather, its role is, in essence, to “trace
out and articulate the implications of shared purpose.” The importance of reasoned
elaboration lies also in the fact.that it is based on participation of partics affected,
and the decision is shaped not just by pre-existent law and usages but by arguments.
In this sense, adjudication is based primarily upon the dignity of discourse.

_ This means that adjndiction, on this pure model, is best suited Lo matters
which yicld “either-or” answers. But when questions involved raise a “multiplicity
of variable and interlocking factors, decision on each one of which presupposes a
decision on all the others” the matter is not fit for adjudication butapt for legislation.
Fuller termed such matters (following Polyani) “polycgntric.” Polycentric matters,
he sugpested, fall more adequately within the realm of legislation. Such matters
involve negotiation and trade-offs between a variety of social interests and are best
left to politically representative institutions rather than to judges. A typical instance
is of polycentricity privided by the situation calling for decision to commence a
nuclear power plant.

Of course, Fuller is not saying that courts are necessarily incompetent to
adjudge each and every kind of polycentric dispute. He concedes that adjudication
caneffectively éxtend to such disputes, but he insists that it ought not to. One reason
for this is that adjudication when it so extends will have tobe parasitic, that is, it will
derive its strength, 16 the extent it succeeds, from other forms of social order. This

22." For reasons elaborated in U, Baxi, supra note 13,
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ought not to happen,®

This attempt is interesting but not successful. This is so because the
distinction between bipolar and multipolar (either-or and polycentric) is not really
viable. The pure type of adjudication is only a model, an ideal type. Issues do come
before the courts which are polycentric in nature. Of course, Judges who evade the
question by invoking the doctrine of political questions might genuinely be
persuaded that these arc legislative or executive matters best leftthere, The political
questions doctrine is one manifestation of the canon of judicial self-festraint, But
imporiant questjons can be raised (and have been raised concerning desegregaticn
and busing and apportionment cases for example, in the Uniied States) whether

Judges can, with justification, invoke this doctrine at the cost of sacrificing rights, -

ideals and values of constitutional and legal systems, Indeed, whatever course
judges may adopt in relation to polycenitric questions, “the *form of social order’
kind of analysis cannot dispense us from the much wider and morc difficult
questions of evaluative choice, whether we call them questions of ‘policy’, ‘justice”,
*social philosophy® or ‘ideology”.” (And indeed, “even if we close our eyes and
refuse to see these questions at alf)”,2

S

Ronald Dworkin has over the past fifteen years argued brilliantly but, in
our opinion, unsuccessfully that the nature of Justification of decision ought to vary
fundamentally in adjudication as different from legislation. The core of his
argument is that while both legislative and Jjudicial decisions are broadly political
in nature, the legislature ought o justify its decisions in terms of policy, while the
court ought to do $o in terms of principles. The court ought to “justify a political
decision by showing that the decision Iespects or secures some individual or group
rights.” On the other hand, arguments from policy “justify a political decision by
showing that the decision advahces or protects some collective goal of the commu-
nity as a whole."® Dworkin maintains that legislation is better suited to handie
arguments of policy and courts are betier suited to handle arguments of principle.
Indeed, he maintains that courts oughtto proceed only with arguments of mm:nmn_a.

Dworkin maintains that judges do not have discretion to choose even in
hard cases because there are always to be found in the authoritative legal materials
standards and principles which the Judge ought to follow. He mainiains that Jjudges
are always constrained to follow the law; for “all practical purposes™, he says, “there
will always be a right answer in the seamless web of law. 2 -

Decisions based on principle protect individual-or group rights; decisions
based on policy advance community goals. If a judge is conscientious, she would

23, Bee Lon L. Fuller, The Forms and Limits of Adjudication (1959, mimes., leclure delivered 1o the
Association of American Law Scheols at Jurisprudence Round Table Seminar; Lon L. Fuller, .
» “Collective Bargaining and the Arbitrator”, Wisconsin L. Rev. 3 (1963).
24. 7. Stone, supra note 15 at 655,
25. R. Dworkin, supra note 17 a1 §2-85.
26. R. Dworkin, “No Right Answer?” in P.M.S Hacker and J, Raz (eds.) Law, Morality and Society :
Essays in Honour of HL A, Hart 53 a1 84 {1977
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‘

always be able to ground her decision even in a hard case on some principle
protecting group or individual rights. She ought only 10 Justify herdeciston this way
and'not by reliance on goals. Goals are non-individuated whereas rights are
individuated. Goals “encourage trade-offs, benefits and burdens within a commu-
nity to produce some overall benefit for the community as a whole.” Rights, while
they can be weighted apainst other rights, have by definition certain “threshold
weight” against ordinary routine goals and can only be defeated or overcome by the

goal of special urgency. Decisions on principle furthermore demand an articulate.

consistency? in other words, judges as political officials must make such decisions
on.enforcement of rights “as they can jusdfy within a political theory that also
justifies the other decisions they propose to make.” Inweitionistic decisions are thus
precluded in enforcement of rights. This demand of articulate consistency does not
apply in the same measure to decisions on policy because policies are thought to be
“aggregative in their influence and it need not be a part of responsible strategy for
reaching the collective goal that individuals be treated alike.” In other words,
principles entail “distributional consistency from one case to nexi:” principles
forbid'the idea of “unequal distribution of benefits.”

The “rights thesis” of Dworkin is fascinatingly complex but what has been
said so far makes clear that it forbids judges from making decisions and justifying
themon policy. They ought always o ground their decistons on principles and their

-reasoned elaboration must satisfy the demands of articulate consistency. If rights
are (0 be taken seriously, judges ought not to mess around with goals and weigh
rights with goals, excepting where goals of special urgency are involved.

. Judges have still choices to make. A principle Justifying rights may still
have to yield place (o goal of special urgency and principles and rights may conflict
with other principles and rights. In both situations, Jjudgeshave tochoose. Dworkin
saysat thispoint that judges ought 1o have “a coherent political theory” recognizing
a"wide variety of diffcrent types ofrights, arranged in some ways that assignsrough
relative weight 1o each.” # Butcan we have a coherent political theory which will
perform thig task without at the same time moving back and forth from principle to
policy arid vice versa. .

i .- R;:Sartorius in an attempt to tide over these difficulties and in grappling
w.uwo,o_as of competing principles has ullimately been able only 1o offer us

with th

the following solution: “In any case... the obligation of the judge is to reach that

“decision which coheres best with the total body of authoritative standards which he
is bound to apply.”® He elaborates this point thus: -

~The correct decision in a given case is that which achieves “the best
_resolution” of existing standards in terms of Systemic coherence as
- formally determined, not in terms of optimal desirability as deter-
- mined either by some supreme substanive priaciple or by the judge’s

27. R. Dworkin, s Law a System of Rules?” in R. Summers (ed.), Essays in Legal Philosophy 35

{1968).
28, R. Sartorius, "Social Philosophy and Judicial Legislation”, 8 Am. Philosophical Oly. 151 (1971).
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own- personal scheme of values...It is the distinctive feature of the
institationalized role of the judiciary, in contrast to the legislature,
that it may not directly base decisions on substantive considerations
of the value of competing social policies. % :

However, well intentioned, this kind of presciiption for judicial role is -

indeed vacuous. What does the demand for coherence really mean? Does it mean

following precedents? If so, we must all accept that the demand for coherence really

amounts to formal as well as substantive matters. How do we measure and -

determine systemic coherence? How should judges articulate such coherence 7. ..
v

We find at the end of the road that a prescriptive judicial role theory which

denies to judges a less law creating role is indeed difficult, if not impossible, ta -

maintain without much internal sirain and confusion. As Lord Lloyd put it, the

“democratic ideal that adjudication should be as “unoriginal as possible”, that _;

judges should not be *deputy legislators’ seems as much violated by Dworkin’s
theory as by the theories of those whom he attacks,”° '

Unless a choerent theory satisfactorily preempting creative role for judges ’
isavailable, it seemns that we ought frankly to accept that judges, as political a.@nmm.ﬁn.
makers, do legislate. Judges do decide to create new norms of law and act’
prescriptively rather than descriptively, when they so decide. Professor H.L.A. Hart
is right when he asserts:

The truth may be that, when courts seutle previously unenvisaged
questions cancerning the mosi fundamental constitutional rules, they
get their authority to decide them accepted after the questions have
arisen and the decision has been given. Here all that succeeds is’
wznnmmm.a . o

Indeed, although the observation specifically confined to “most funda-
mental constitutional rules,” it admits of much wider application. Professor Hart
further maintains, and quite rightly, that the question here involved concemns the,
power and authority of courts and judges rather than one of morality., “Nothing
succeeds like success” is a maxim which does not stipulate that success need be a
morally justified and justifiable one. There is thus nonecessary connection between
law and morals even at this point. Atbest,sucharelation would be acontingent one.
It is “folly to believe”, says Hart, “that where the meaning of the law is in doubt,
morality always has a clear answer to offer.”* -

v

) More recently, Dworkin has argued, that we bid farewell to the ....m:.ﬂoa
question whether judges find or invent law.”™  Rather, “jurisprudence and

29 .Jd, at 156-59.

30. D. Llyod, Introduction to Jurisprudence 848-49 (dth ed., 1979).
31. H.L.A. Har, The Concept of Law (1961). ,
32, Id. a1 200

33. R. Dworkin, The Law's Empire 225 (1986).
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adjudication” stand united by the principle of law as integrity which insists that
adjudication “is different from legislation, not in some single, univocal way,but as
the complicated consequence of the dominance of that principle.”® Law as
integrity is a complex and rich conception, deserving a fully-fledged analysis: we
here ambush it momentarily in our search for a coherent discourseon adjudication.
The Law' s Empire se¢iis io offer us a fresh start in this direction by illuminating the
“complicated consequence of the dominance” of integrity in adjudication which

marks it off from legislation.

In this conception, judges are no longer deputies 10 legislators, Rather, the
courts emerge as “the capitals of law's empire” and “judges are its princes.”™*
Integrity which elevates adjudication thus consists of two political principles:

[A] legislative principle, which asks lawmakers to try to make the
total set of laws morally coherent, and an adjudicative principle,
which instructs that the law be seen as coherent in that way, 50 far as
possible.”® ’

The principle of integrity is “attractive™ for several reasons well stated by
Dworkin.” He also concedes that neither the legislative nor the adjudicative
principle of integrity is sovereign, for example, pursuit of justice may require
sacrifies of integrity. *® But, in reat life, a “working political theory must be more
relaxed™ as far the legislative principle of integrity is concerned; here, pursuit of
“general strategies that promote the overall goed as defined roughly and statisti-
cally...”® will have to do. Strategic decisions of this sort are matiers of policy, not
of principle; they

[M]ust be tested by asking whether they advance the overall goal, not

whether they give each citizen what he is entitled to as individual.#!

In contrast, the adjudicative principle of integrity emphasises matters of
principle, the principle being that rights will be taken seriously, recognizing

[Dlistinct individual rights as tramps over these decisions of policy,
right that the government is required (0 respect case by case, decision
by decision.*?

Ina sense, we find rehearsed the same distinction as a mark of distinguish-
ing legislation from adjudication which attract the same difficulties articulated in
the preceding section of this paper.*’ What makes The Law’ s Empire distinctive is
Dworkin’s analysis of how the'adjudicative principle of integrity ought to work in

34, Id ai 410.

35. Id. at 407,

36, fd. 2t 177.

37. Id. at 188-90.

38. Id. a1 217-18.

39. Id. a1 222.

40, fbid.

41, fd. at 223.

42, Ibid.

43. The notion that sights do have a “trumping” feawre has been rigorously ascaled by Allan
Buchanan, “What's Special About Rights 7™ 2 Social Philosophy & Policy 61 (1984).
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matters of principle. In this prescriptive framework, judges constitute an interpre-
tive community; they “interpret ¢ontemporary legal practice as an unfolding
political narrative.” Each juage must think of herself as “an author in the chain
of common law.” Each judge must think of the past judge’s decision as “a part of
the long story.” She must now interpretand “then continue” according to her “best
judgement of how Lo make the developing story as good as it can be.” A chain
novel is a novel-in-progress, demanding both continuity and innovation in narra-
tion; and when several authors contribute a chaptercach. Complex interpretive acts
and standards of consistency (fit), totality and taste come into play. Like chain-
novelists (for acsthetic reasons), judges too (for reasons of political and moral
theory) have to embark an increasingly complex interpretation from “competitive
rather than contradiciory principles, that is, from principles that can live together in
an overall moral or pelitical theory though they sometimes pull in different
dircctions.** The collective work of judges, respecting integrity, m%:om ) the
construction of “a community of principle™? such that;

. The imperatives of integrity always challenge today’s law 55 the
possibilitics of tomorrow’s, thatevery decision in a hard case is a vote
for one of law’s drcams. *¢

#

s Dworkin’s endeavour 1o furnish, at the level of deep structure, affinities

- between legal and literary theory is excelingly controversial. *° But for the present

purposes, we have 1o ask whether this mode of interpretation sufficiently distin-
guishes, m&:a_nmcon from ‘legislation’. Legislation can also be construed as
narrationintime of asociety’s search for a“community of principle.” Constitutions

. and statutes recognize principles just asadjudication; in fact, the former furnish both

a preinterpretive and postinterpretative context for adjudication, % And there isno
inherent reason why legislators should not be considered with Dworkin (with all the
infirmities of such an analogy) * ascollcetive authors of a chain novel. Further, ag
Dworkin himsclf concedes, that even when “all the discrete rules and other
standards enacted by our legislatures” cannot be brought “under any single coherent
scheme of principle” commitinent 1o inicgrity demands that: -

vv e mustreport this [acL as a defect, not as the desirable result of a
fair division of polilical power between different bodies of opin-
ion....’2 :

Intetgrity still exerts ils normative, ideal force on legislation, even though
Dworkin has (as scen earlicr) counsclled a “more relaxed” political theory for
Judging political practices. Indeed, The Law’s Empire ends with a clarion call that

44, R. Dworkin, supra note 33 at 225.

45. Id. a1 23839, i

46. Jd. a1 241 (emphasis added).

47, Id. a1 243.

48. Id. at 410.

49. 5. Fish, "Working on the Chain Gang: H:EGEE:Q: in the Law and in Literary Criticism”, R.
Dworkin, "My Reply to Stanley Fish ..... Please Don't Talk abont Objectivity Any More™ E._m w.

Benn, “Is There a Politics o_.Hs_nazEm:o: 7"in W.J.T. Mithell (ed.},The Politics of Interpretation

at 271, 287 and 335 respectively (1982).

51. Sce supra note 49.
52. R. Dworkin, supra note 33 at 217 {emphasis added).

o
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the [aw’s constructive attitude aim *“to lay principle over practice to show the best
route to a better future, keeping the right faith with the past.™® The ‘law’ here
signifies both legislative and adjudicative law. Allin all, 1he magnificant achieve-
ment of The Law's Empire falls short of the articulation of a coherent distinction
between ‘legislation’ and ‘adjudication.’

VI

The 583& incoherence of bourgeoisie legal thought concerning the role of the
judge and -of adjudication in general is partly a result of the heritage of state
theorizing which treats law undifferentially inrelation to the state and puts all legal
domains and powers under the shadow of the executive. In part, the confusion
represents essentially the denial of even a relative autonomy of courts as a domain
of the law, which is itself often thought of as having a relative autonomy of its own.

_ The law hds been identified as avionomous in terms of methodology, occupational
* culture, EmEE_osz. it has features which render it at times even substantively

autonomous. *  The implicit denial of such autonomy to adjudication 5 must
perform the ideological task of preventing adjudication from emerging as an arena
for mx?omm,o: of class struggle, of articulation and accentuation of social contradic-
tions ::ozm: the legal order. That adjudication be a very powerful arena for such
articulation has been dramatically, manifested in the recent experience of the Indian
Supreme norz which through the social action litigation (miscalled public interest
hitigation)y has begun its transformation from the Supreme Court of India (o a
mEuSBo Court for Indians. *® In matters such as racial desegration and legislative
reapportionment and affirmative action, the American Supreme Court has also
become an arena manifesting the relations of class struggle. ¥ These examples point
1o an urgent need for a reexploration of the ideological functions of the doctrine of
scparation om pawers and the inchoate distinction between “legislation” and “ad-
judication™,

53. Id. at 413, .

54 RM. Cnmmq Law in Modern Society 53 (1976); D. Trubek, ..no:.nmax:u. and Contradiction in Legat
CQrder: m»_vcm and the Challenge of Critical Social Thought About the Law”, 11 Law & Society Rev.
529 (1971).-

55. Even when no_._man_.nn as public officials, judges no not seem 1o strike as important public officials
for the.purposés of stale theorizing, For the recent fascinating study of the relative autonomy of
capitalist state, see E. Nordlinger, The Relative Autonomy of the State (1979)

56. U.Baxi,“Taking Suffering Seriously: Social Action Ecwmno_._ Beforethe-Supreme Countof India™,

T 8&9 _02 L. Rev. 91 {1979 & 1980) and its revised version, with the sametitle, in U. Baxi (ed. 1x
Law E& Poverty: Critical Essays 387 (1988).
57. D . Hotowitz, Courts apd Social Policy {1979).
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INTELLECTUAL PROPERTY LAWS OF INDIA AND
FOREIGN ACCUSATIONS : AN EVALUATION=

P.S. SaNGAL**

AT THE global trade negotiations currently :.:am_. ;Wm.v: a HH n,.:q wmm:wm:o:mwmwm
been made against the developing countrics Eo_cn::m. india which suggest sﬂm .
adequate and effective protection and enforcement of ._Eo_,oofm_ mnowm._é _.”m %
hasnotbeen availableinthe developing countries EE thisresultsin ﬁ._.mn_o distor _.om
and impairment of concessions E.oiocmi :amo:mﬁa.. H.row point ﬁﬁfﬂﬂ wom
supposedly inadequate international gbligations as the principat causes ol w o
in made. They also advert (o the growing phenomenon of counterfeiing PM, Mw _ movm
which are highly injurious t0 the trading system as a .E:oﬂo. The proposals ¢ L
an effective international dispute settiement .Bmos_:o_.q because at .H.V_,mwm_m ﬁﬁo
conventions relating to intellectual property rights do not have nmmoo:mo ispute
settiement provisions. . .
The proposals submitted by the U.S.A., mmﬂonﬁs Economic Oo._:ﬁ M_Mww_
and Japan in relation to trade-related aspects of _s.ﬁo:oo.am_ propesty nmﬁ s can
broadly be divided into three categories: (1) Inef mwnc.é .Ea. Emaoﬂcmﬁ M«w oH m for
the protection of intellectual property Tights; )] U_mn:.a_zmxos mmmsw,r t on SM: m:
ers and (3) Inadequate intellectual property protectuon with regard 10 € mﬁ Hm
circumstances and new technologies. In the first calegory, we can cover pa p
protection for food-stuffs, chemicals and pharmaccuticals; 55:02:&:9%9 w
rights duration; compulsory licensing and o_._m.oamao_.: wﬁoooazam. .Hn the mam_oﬁﬂ !
. category will fall several allegations of discrimination againstthe moﬂ.w_.m_wonﬂ Mb: he
foreign goods, In the third category, wé ¢an Cover new So:sopom.u‘ and cha H m: w
circumstances with which the o&m::m intellectual property regime 1S :mt_
position o cope. . .
In this paper, the proposals weuld be 8932:3 upon _,_..oa the soi.wo_%m”
of Indian intellectual property laws. Does 59».5 system v._.oéao. adequate mzmp )
effective E.op.mhao: 1o the intellcctual property rights; is it @_mo:E_:mS@ Mwﬂm o
foreignersandisitin aposition o copeup E.._% the changing n_ao:EwE:nam a <.e3wa
technology? In India, the differenttypes o?Ea:oQ_._E property rig “..mumd mﬂ _.m o
and protected by the Copyright Act, 1957, the Designs Act, 1911, the M oSA 2 mm
1970 and the Trade and Merchandise Marks Act, 1958. These >.9m provide the mmmn
remedies which can be invoked by an aggrieved person 10 So o<9=a.o 2
infringement of his intellectual property rights. They provide m.: EM_ B.Bni_ﬁ,_uw.mo_.
addition, the Trade and Merchandise Marks Act Eﬂ Eo Oocﬁ_mz ct Eo. o
criminal remedies. These two sets of remedics are distinct and _:aono:ao:ﬁ andc

*  paper presented at the Annual Meeting of Association for the >ﬁ_<w=nn5.o_: wa ._.nmn:h.n.dw W:M
wmmnm_.nr in Intellectual Property (ATRIP), held at George Washington University, Washington,
(July 24-27,1988.) ! L

4% [ 1 M., Ph.D. (Alld). Profcssor of Law, cad of the Deparunent and Dean, [
University of Delhi, Delhi.

aculty of Law,
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be invoked simultanecusly. In the event of an intellectual property right being
infringed, various Acts dealing with intellectual property provide that an aggrieved
party may file a civil suit in a court of law: The reliefs in the natore of injunction,
damages and accounts, delivery of infringing goods or materials, etc. can be asked
for. Amongst these, the grant of an injunction is the most effective and important
relief available in the Indian legal framework for the protection and effective

enforcement of the fiiéllectual property rights available to the holder of the
intelléctual property rights (IPRs),

1 CHARGE OF INADEQUATE AND INEFFECTIVE SYSTEM
FOR THE PROTECTION OF INTELLECTUAL PROPERTY

(a) Intellectual Property Rights Duration
{i) Patents

" The proposals submitted by U.S.A.,EE.C. and Japan assert that at present
in many of the countries the pericd for the protection of patent rights is not
sufficiently long and the inventor or the holder of right cannot work the patent in
suchashort time. So it mustbe 20 years from the date the patent protection is sbught
or 17 years from the date the patent is granted. ,

In India, the normal term of all patents granted under the Patents Act, 1970
is 14 years except that a patent for the process of manufacturing substances used
or capable of being used as food, medicine or drug is five years from the date of
sealing of the patent or seven years from the date of grant of the patent, whichever
period is shorter.! Thus the Act provides a fairly long period of protection in all
fields of inventions except food and drugs which are essential to the health and life
of the nation and thus viewed differently in view of their strategic need. This patent

~duration is comparable to that available in most of the developed countries of the
world and in view of fast changing technologies, there is hardly any justification fer
a longer duration,

(it} Copyright

The term of the copyright protection in literary, dramatic, musical and
artistic works (other than a photograph) published within the lifetime of the author
is fifty years from the beginning of the calendar year next following the year in
which the author dies.? In the cases of anonymous and pseudonymous works, the
protection is available for fifty years from the beginning of the calendar year next
following the year in which the work is first published.’ Thus, the duration
prescribed under the Indian law is exactly the same as suggested by the U.S.A,

(iti) Trade mark
Regarding the duratiot. of trade mark, under the Trade and Merchandise

1. The Patents Act 1970, sec. 53.
2. The Copyright Act, 1957, sec. 22.
3, Id,sec. 23

e L
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Marks Act, 1958, the trade mark is registered for a ncan.a of seven woﬁ.m.vcﬁ may
be .Hnnion._ from time 1o time.* The U.S. suggests a minimum period of five years
only.

(b) Compulsory Licences and Licences cm Right

e ally:-not grant
The proposals assert that the governments should gener _w.q :%M_._om
compulsory licences in case of patents m:a m@mc not mu..mnn a moawcamsowocani-
where there is legitimate reason for non-working of the Eé::w: and1 compa
sory licence should be exclusive. The proposals m_mw mnozmﬁ:.E in wnnw_ﬂ ountes
compulsory licences are granted mwmﬁwsmmwmzw without having regard to
the invention is worked or not. ,
In India, the Patents Act, 1970 provides for granting o.m oM:mﬂEHM.W
Jicences® for the working of patented inventions and also for revocation® of pa

- on the ground of their non-working in the country. According 1g the Patents Act, a

compulsory licence to work a patented invention may be mnw:m..l.u _uu.. WWHNM”MM%MM
of Patents to an intercsted person, or a patent may be endorsed wit o ences of
right” on the ground (1) that reasonable requirements of the ﬁ;EMo. wi e %mm Lo
the patented invention have not been met, or 9. that the patenled inve! fion fs bt
available to the public at a reasonable price.” It is clear from these provis

compulsory licensing of patented invention is permitted to prevent public harmand -

i i i of
to promote public interest. Justice and, fair Em«.am:_m:a that in 5% moﬂa_._ﬂwﬁ
priorities, public interest should be placed above private mterests of afew. ! HoH.
it should not be forgotten that these provisions have been enacted cmn:mﬁw M_MH”. °for

. i f ment, excep 3
their psychological deterrent effect thanifor actual nﬁ.o_won " e
cases. Many countries which claim to be upholders of intellectual prope
have similar provisions in their laws.

(ii} Copyright . . .
The Copyright Act, 1957, provides for compulsory :om_”_m,:m ih c_o% a”M
published® and unpublished® work on the ground that the work 1§ :o_.m m<”_ mmon:_ °
i ia being a member both of the .
the public and on reasonable terms. India mer o
Owswnnmo: as well as the Universal Copyright Oo:<ns:c_.r these provisions are in
conformity with India’s obligations under those Conventions.

{iii) Trade mark e ‘ -
The Trade and Merchandise Marks Act, 1958 does not contain any
provision regarding compulsory licensing of the rade mark.

.:._n.q..ﬁ_n and Merchandise Marks Act, 1958, sec, 25.

4.
5. The Patents Act, 1970, sec. B4,

6. Id. sec. 89,

7. Id. w865, :

8. ‘The Copyright Act, 1957, sec. 31.
9.

Id., sec. 31-A,
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’ chemicals, drugs, etc

11. See Report on the Revision of the Patent Law 23
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(c) Or»mm.m of Granting Compulsory Licences as a Matter of Course

.. It has been alleged that some countries grant compulsory licences in the

" ordinary course without any special justification. In India, there are various
provisionsin the Patents Act, 1970, which require governmental authorities to make
certain ‘findings before granting the compulsory licence including findings on
whether or not sufficient time had elapsed since the sealing of the patent to enable
the working of the invention or whether a government regulation, rule or order had

FR?&:.& which prevented working or whether the patentee had taken adequate or
reasonable steps to start working.® -

~Thus, the Patents Act recognizes legitimate and realistic reasons as a
ation for not granting a compulsory licence. This indicatesthata compulsory
licence cannot be granted easily or as a matter of course.10

Justific.

() wnonmmm _uu.ﬂmnn versus Product Patent in Food, Drugs, etc.

" - The suggestions/submissions oppose the idea of giving process patentand
insist that in case of food, drugs, e1c., product patent should be given and not process
patent as-done by several developing countries. In India, under section 5 of the
Patents Act; 1970, only process Patentis available in case of food, drugs, etc. Very
cogent reasons were found for this choice in India by Ayyangar Committee Report
which forms the basis of the Patents Act, 1970. This Report says that the grant of
a patent to a chemical um_w se had a deadening effect on research since'it precluded
attempts to arrive at the same products by other alternative processes whereas if
patentability was Testricted to novel processes, it stimulated research in regard to
other altérnative methods for producing the same product.!  After detailad
considerations;. the Committee came to - the conclusion that the interest of the
counniry would be best served by confining patentability to the processes by which
the products were obtained and to deny patents Lo the products per se in the area of

- chemicals, m.B... The reasoning given above appears to be flawless and has found

favour in a-large number of countries including many developed countries.

e} mxnmvzo:m from Patent Protection: Patentability

The mcdammmmoam\mcmmnm:oum. particularly from Japan, point out that the
problem of “unpatentable subjects” or exceptions from patent protection are
specially m.mao,.cm..mw there are many countries which do not grant any patent at all-
or do not grant patents for a large number of inventions. In India, the patents are
granted to all ihe inventions of novelty. As stated above, in India, the case of food,

It -» Process patents instead of product patents are being granted.

In atomic energy, however, neither product nor process patent is granted. The

9a. The Patents Act; 1970, sec. 91.

10. SegP.S.8angal, "Paris Convention and
and Kishore: Singh (eds.),
(1987. - -

the Indian Patent System: Legal Perspectives” in P.S.Sangal
Indian Patent System and Paris Ceonvention: Legal Perspectives 45.

(Chairman: Justice N. Rajagopala Ayyangar,
Govemment of India, September, 1959),
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Patents Act, 1970 provides that “no patent shall be granted in respectof an _..=<o:.anwu
relating 1o atomic-encrgy falling within sub-section (1) of monmou wo of the Atomic
“Energy.Act, 1962."1* The Act also provides that even after the mon,ongsoo. oﬁm
‘complete specification if the central government is of the view that E.n,Sxo:uo: is
related to the atomic energy, it can direct the controller to revoke the patent. 1

In the year 1985-86, a total of nine cases were referred to the Department
of Atomic Energy. In 6 cases, the patents were not granted in view of the provisions
of section-4.'* Inthe case of defence, the Act provides thatif the controller is of the
view that the application filed for a patent is relevant for defence purposes, he may
give directions 10 prohibit the publication of any information relating to mcmr
invention.'® The main object of such prohibitions is to protect the mom,n:mo of India.
This is an absolutely legitimate justification for restricting nmﬂmnﬁcm:? S

(N Strict Action in Case of Counterfeiting

In the submissions/suggestions, it has been stated that strict mnm.on isnot
generally taken to prevent counterfeiting of goods. The position in Inidia is E.E
criminal punishmentis provided for counterfeiting. The Supreme Court took astrict
view of counterfeiting in Sumar Prasad Jain v. Sheojanan Prasad .a:ﬁ.hhawm of
Bihar 't ) | .

{g) Foreign Trademark and Appellations of Origin ,?.o.»n,nﬂon_ in H-.&.w e

(i} Foreign trade mark

There have been cases in India where a foreign trade mark wasprotected

only on the basis of prior user in India through imports. In Consolidated Foods

Corporation v. Brandon & Co." upholding the American company’s objection to-

the registration of the trade mark ‘Monarch’ by the Indian company, the Bombay
High Court ordered cancellatian of the registration of the trade mark ‘Monarch’ in
favour of Brandon & Co. by the Registrar of Trade Marks solely on the ground that
the American trade mark ‘Monarch’ was in use in this country through imports even

though it was not registered in India by the American company. :
(ii) Appeliations of origin

Though there is no specific provision for protecting appellations of origin,
yet in actual practice this is done. This was done in Ellora Industries, Delhi v.
Banarasi Dass Goela,' in which Dethi High Court heavily relied on well-known
cases on the point such as J. Bollinger v. Costa Brava Wine Co. Ltd»®

12. The Patents Act, 1970, sec. 4.

13. 14, sec. 65, :

14, See Patents Fourteenth Annual Report of the Controller General of Patents, Designs & Trade Marks
17 (1985-86).. ,

15. The Patents Act, sec. 35 (1). '

16. AIR 1972 SC 2488. See infra under Effective Enforcement,

17. AIR 1965 Bom., 35,

18, AIR 1980 Del. 254, '

19. 1961 RPC 116. This casc is popularly known as Spanish Champagne case and has been discussed
in detail, infra under Effective Enforcement. ’
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II CHARGE OF DISCRIMINATION AGAINST FOREIGNERS

The mﬁouom: Economic Community and Japan have levelled charges of
discrimination against foreigners. The EE.C. spoke of “Discrimination against

Imported Products” and “Preferential Treatment of Activity on National Territory”.
Japan speaks of “Deficiencies-in-protection of prominent foreign trade marks”,

“Inadequate system of opposition to registration”, “Excessive/discriminative pro-

tection of intellectual property rights” and “Restrictions on Foreigners” “Patent
Rights aiming at protection of home made technologies”.

(2) The Position in India

India is not yet a member of the Paris. Convention but the country isnot
practising any discrimination, The Patents Act, 1970 provides thatany country may
by agreement acquire the status of a convention country which means that on the
basis of reciprocity, it can acquire for its citizens similar privileges as are granted
to India’s own citizens.”® On this basis, at present India has notified United
Kingdom, Australia, Canada, New Zealand, Sri Lanka and State of Eire as the
convention countries. Ruling out-discrimination completely on the basis of reci-
procity is only fair and also in accordance with the Paris Convention thbugh, as

. stated above, India is not yet a member of that Convention. This position of law is

based on fairness and equity. However, in actual practice, it appears from a large
number of cases® thal even the compliance with the requirement, of reciprocity is
not looked into and equal justice, and in some cases even preferential treatment, is
given to the foreign companies/individuals.

{b) Accuser itself Accused

It is really strange that a country like Japan which is itself violating the
established norms (even prescribed by the Paris Convention of whichitisa member)
isaccusing others for the violation of those very norms. J apan is of the view that the
restrictions on import of foreign goods and discriminatory treatment to foreign
nationals and inadequate patent systems are hampering the trading interest of that
country. The statistical evidence available confirms that foreigners are not giventhe
same protection for their inventions in Japan as the Yapanese obtain in Japan and in
other foreign countries.® Japan is a country which is a member of the Paris

Convention that provides for national treatment,? i.e. same treatment to foreigners
as it provides to its own nationals. Thus, Japan is itself violating the Paris

20. See the Patents Act, 1970, chapter XXTT ,secs. 133-139 “Intemnational Armangemnents,”

21. Philip Mooris Beigium S.A. v, Golden Tobacco Co. Lid., AIR 1986 Del. 145; M/s Banga Watch
Co., Chandigarh v. Mis. N.V Phillips, Holland, AR 1983 P & H 418; Glaxo Operations UK.
Lid, .kgu._.nn_ (England ) v. Samrat Pharrmaceuticals, Kanpur, AIR 1984 Del. 265:Consolidated
Foods Corporation v. Brandon & Co., AIR 1965 Bom. 35, Penguin Books Lid., England v. M/s,
India Book Distributors, ATR 1985 Del. 29; John Richard Brady v, Chemical Process Equipments
P.Lid, ATR 1987 Del. 372,

22. See Arthur Wincberg, “The Japancse Patent System: A Non-Tatiff Barrier to Foreign Businesses?”,

~Journal of World Trade 11 (1987).

23. See the Paris Convention, article 2.
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.Convention of which it is a member. United States companics complain that they
do not experience the same success in getting patents in Japan which they receive
for their inventions in America. Tales of foreigners’ frustrations in protecting their
inventions in Japan are part of the oral tradition of doing business in Japan.®

The following excerpt from Arthur Wineberg’s article throws adequate
light on the way the Japanese patent system is actually operating:

The pressure inJapanis on the licensing of patent “applications”. The
. Japanese regularly share inventions and cross-licence their patents.
Cross-licensing would clearly discourage, opposition gt the Patent
Office. For foreign companies, though, cross-licensing Japanese
competitors in the Japanese market often means ceding it to them.
Unless a foreign company has a decided advantage of some kind, it
will not be able to compete successfully in Japan against Japanese
-companies. S0, a unique feature or product derived from the patent
right of exclusivity may be the only means for a foreign company to
compete successfully. However, if the price of obtaining a patent is
- giving away the right to exclusivily, the reward may no longer be
waorth the price,
While the environment in which foreigners apply for patent
* protection in Japan is not favourable, the institutional barriers and
conduct of the Japanese industry can be overcome. Patent protection
is available in Japan, but it is not cheap, and it cannot be obtained
. easily.®
. The above excerpt shows that Japan is itself at faultinregard 1o the very same
matters about which it mm.,a_mamsm others,

I COPING UP WITH NEW TECHNOLOGIES

In the submissions/suggestions, a doubt is expressed about the capability

of countries in giving adequate protection to emerging new technology like

’ computer software, biotechnology, semi-conductor chips and tackling the problem
of video piracy. The position in India in regard to these matters is as follows,

(&) Computer Software L
The importance of computers in the field of science, technology, com-

merce and other places of activities is increasing very fast. It would, therefore, be
very necessary to assure legal protection which would encourage investment and
trade in computer software and provide ils wider acceptability. In India, the
protection of computer software is provided by the Copyright Act, 1957. The Act
was. amended in September, 1984, 10 expressly extend protection 10 computer

programames (software). This has been accomplished by re-defining the term

24. See Anhur Wineberg, supra note 22.
25.1d. a1 22,
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“literary. work™ to include computer programme. The amended definition of -
‘literary work'® is as follows: .
. “Literary work” includes tables, compilations and computer pro-
grammes; that is to say, pragrammes recorded on any disc, tape,
* perforated media or other information storage device, which, if fed
..-into orlocated in a computer or computer based equipmentis capable
‘of. reproducing any information.

By ‘providing copyright protection for computer software under the -

+ Copyright Act; 1957, alead is given torecognize that copyright as against patent is

- the appropriate protection device for computer software,
{b) Biotechnology

B Biotechnology may be defined as the technology that uses living organ-

isms (or part of organisms) to make or modify products to improve plants or to
develop micro-organism for specific uses.?” In the field of biotechnology, patent
protection is available for the application of micro-organism ang strains leading to

, the production of substances like enzymes, yeast, antibiotics, alcohols and for other
similar industrial application. But the strains of micro-organism as such are not
patentable, Though biotechnology has come into prominence recently, it is one of

 the oldest téchnologies. From the beginning of the civilization, man has deliberately
selected organisms that improve agriculture, animal husbandary, baking and
brewing. However, the human possibilities of intervening in the process of nature
in exploiting it for a long time remaincd very limited.

- Patent laws require an invention to be new to comprise of an inventivestep
and.industrially applicable. In addition, inventions must be repeatable since the
disclosure must enable others to repeat the described technical solution. As regards
the condition of novelty, an invention is not new ifithas been discldsed to the public
either in writing or oraily, by ue or otherwise, before the filing date or priority date.
A question, ‘therefore, may arise as to whether the nawrally occuring substances,
micro-organisms or other biological materials may be treated as new when found
in nature. As in the other technological fields, the patentability requirement of
:.Eo...:namn. step also constitutes one of the most complex questions in the biotechnol-
ogy. The consideration of industrial application has been a major obstacle to
patenting in the area of biotechnology. g

.m:_ﬁmnmo_._m&mo_oé.a of thie invention in the patent application is a standard
patentability requirement. Inthe biotechnological fields, the condition of sufficient

~ disclosure poses specific problems since living entities are difficult io describe in

writing, To make up for the insufficiency of description of an invention relating to
biotechnological ficld to which the public does not have any access; the patent

26. The Copyright Act, 1957, sec 2(a).

27. See N.R. Subbaraman, “Patent Protection for Inventions Relating to High Tech. Areas: Indian
Scenario”, p. 5 (Paper presented at the Serninar on Intellectual Propenty and High Technology
organised by WIPO, UNDP and Government of India in March, 1987).
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procedure requires not only the filing of written description but also the deposit of
the sample micro-organism with authorised depository authority. As the deposit is
considered a part of the description, it could be concluded that the sample of the
micro-organism must be deposited with the depository institution at the latest on the
date on which the patent application is filed or, if a priotity is claimed, on the priority

date. The deposit supplements the description of the micro-organism:so that a
-person in the art is able to identify the type of micro-organism involved.® .

The definition of patentable inventions under the Patents Act, 1970 as
applied to a process, method, art or manner of manufacture is regarded as an
artificial process or operation of an industrial nature wherein certain’ starting
materials have been subjected to the process or operation to convert the material in
such a manner as to produce a new and uscful article or a substance. In addition, the
method of agriculture or horticulture and any process for the Boa.ﬁ?a,.mimmowr
curative, prophylactic.or other treatment of human beings or any process for similar
treatment of animals or plants to render them free of disease or to increase their
economic value or that of their products are not patentable inventions nder the
Act®  Accordingly, the living entities of natural or artificial origin:{ike animals,
plants or micro-organisms and biclogical materials like viruses, nE_.ERm, nanmmmnm
for their creation/production are not patentable under the Patents.‘Act, 1970.
However, inventions relating to the processes for the production of mmgsnnmm like
enzymes, yeast, antibiotics, alcohols, etc. by bioconversion utilising micro-organ-
isms, etc., are patentable under the Act as the resultant products are tangible and
non-living entities.®® : )

(c) Tackling the Problem of Video Piracy SRR
The Copyright Act, 1957 was comprehensively amended by the Q.%ﬁmm:"

- {Amendment) Act, 1984, which aimed mainly at discouraging and prevénting the

widespread piracy prevailing in video-films and records. The salient points of the
amendment given below show the seriousness with which the Parliament Eoﬁ.\oa
the menace of video-piracy: ., S
(1) Video-filmsare henceforth deemed to be work produced by a nanw%
analogous to cinematography (sec. 2(f), Explanation); ' I
(2) The definition of duplicating equipment was introduced (sec.2 and
2(a); , .

20

(4) Tmport of infringing copy of cinematographic film or record for

private and domestic use of the importer, formerly allowed, is now considered
infringement. Butimport of two infringing copies of other works, formerly allowed,
is retained (sec.51(b)(iv) and proviso); a .

28. 1. a1 6.
29. The Patent Act, 1970, scc. 3(h) and (i).
30, See N.R. Subbaraman, supra note 27 at 7.

(3) Duplicating equipment has been included in the term ‘plate’ (sec.
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(5) Certain particulars 10 be displayed on any published record or

" published video film (sec.52A);

(6) The punishment for committing the offence of infringement of

- copyright has been  substantially enhanced. The term of imprisonment under the

amended provision varies from six months to three years and the amount of fine

has been enhanced from - fifty thousand rupees to two lakh rupees. When the

"~ * offence is repeated by the same person, the punishment for the subsequent commis-

sions are further enhanced (secs. 63 and 63A);

(7} Police officers are given powers to seize without warrant copiesof a
work and instruments used for making infringing copies of the work, wherever
found, if the officer is satisfied that an infringement of copyright has been com-
mitted or is likely to be commitied (sec. 64);

. {8) Fublication of a record or a video-film which does not display the
particuiars required under section 52A is made an offence punishable with impris-
onment and fine (sec. 68A);

o (9} Punishment for making or possessing instruments for the purpose of
infringement of copyright is enhanced (sec. 65); and :

(10} Infringement of copyright has been made an economic offence under

m?w .Mnouo:._a Offences (Inapplicability of Limitation) Act, 1974" so that an
_E.::mm_. of copyright cannot get the benefit of the law of limitation by passage of
time,

(d} Semi-conductor Chips Ve

The U.S. has argued that in the field of high technology like semi-
conductor chips, protection is not available even in the developed countries and
most developing and newly industrialized countries are only considering laws.
relating to the semi-conductor chips and mask works. The position in India is
possibly different from many other developing countries because the provisions of
the Patents Act, 1970 provide protection 1o the invention relating to semi-conduc-
tors, Under the Act, the semi-conductors are patentable only in regard to the
methods or process of their manufacturing.’2 No patent can be granted for the semi-
conductors themselves,

IV CHARGE OF EXISTENCE OF NON-PARTIES TO THE
- COPYRIGHT CONVENTIONS AND THE PHONO-
GRAMS PROTECTION CONVENTION

About the Copyright Conventions, Japan states in its submissions that as
there are still a nomber of non-member countries, expediting their participation “is
_:o.ﬁ:ﬂ issue to be dealt with”. About Phonograms Protection Convention, which
obliges the parties to protect phonogram producers of foreign nationality against

31. See P. Narayanan, Copyright Law 11 (1986).
32. See the Patents Act, 1970, sec. 5(b).
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v production, importation and distribution of unauthorised copies of phonograms, the
v ' Japanese state that “It is an effective means for prevention of pirate editions and
participation in this Convention is, therefore, to be promoied”. As staied above,
India is amember of both the Copyright Conventions, viz. the Berne Convention as
. well as the Universal Copyright Convention, About the Convention for the
a Protection of Producers of Phonograms against Unauthorised Duplication of their
A ! phonograms, established in 1971, the position is that majority of the 39 members as
on January 1, 1986 were developing countries and India'is a member, *

V ENFORCEMENT OF INTELLECTUAL PROPERTY
RIGHTS IN INDIA

, In the event of an intellectual property right being infringed, various
; o statutes dealing with intellectual property mentioned above provide that an ag-
grieved party may file a civil suit in a court of law. The reliefs in the nature of .
injunction, damages* delivery of infringing goods and materials for destruction can |
: be claimed. The courts in India have power to protect the holders of intellectual

; ! . property rights in obtaining and preserving the evidence of infringement of such
‘\nm_..a by passing appropriate interim orders like injunctiohs during the pendency of

i trial.in the court. Moreover, the courts have also been equipped with the power 0

' appoint any person as a commissioner®® to carry out local investigation for the

' purposes of examining any matter in dispuie, 1o examine accounts, to make an

; inventory of stocks, raw materials or other properly lying at any place, to scal any
premises and to take possession of the goods for keeping them in safe custody with
the object of preserving the same .

In India, the most important and effective remedy available to the holder
of the intellectual property is to seek an injunction from a court of cempetent
jurisdiction. Whenever there is a breach of an intelleciual property right or such
_ breach is threatened, apart from penal remedies available o the owner of an
fo intellectual property, civil proceedings can be instituted and an order of injunction
R soughtagainstthe person committing the breach. The grantofaninjunctionisaright
" : expressly providéd under the provisions of the Copyright Act,” the Trade and
Lo Merchandise Marks Act®®, the Patents Act®® and the Designs Act.*® The procedure
L and the principles to be followed for the grant of an injunction are laid down in the
: Code of Civil Procedure, 1908 and the Specific Relief Act, 1963. An injunction may

33. See WIPO, “Protection of Neighbouring Rights (Rights of Performers, Producers of Phonograms
! and Broadecasting Organisations): Intermational Conventisid in the Field of Neighbouring Rights™,
28 JILI 450 (1986). .
34, The Specific Relief Act, 1963, sec. 40, Sce also Skyam Lal Paharia v, Gango Prasad Gupta, ATR
1971 All. 192: ¥.8. Prakasa Rao v. Chief Seey., Govt. of AP, AIR 1984 NOC 7 (AD). For detailed
: .1 discussion of these cases , see infra under Effective Enforcemnent.
35. The Code of Civil Procedure 1908, sec 75 read with order XX VI, rr. 1-22. .
36."Shyam Lal Paharia v. Ganga Prasad Gupta, supra note 34,
37. The Copyright Act, 1957, sec. 55(1).
38, The Trade and Merchandise Marks Act 1358, sec. 106(1).
39. The Patents Act, 1970, secs. 108 and 106 (1) (b). .

40. The Designs Act, 1911, sec. 53{2)(b).
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@a BimcEQ (interlocutory), perpetual (permanent) or mandatory. A temporary
Injunclion Bm« be sought either at the time when a case is instituted or during the
mo.:nna.ow.om trial. A remedy by way of lemporary injunction is required when there
mm._sim:o.:.eam:mn_. to the riglus of the iniellectual property owner. An order of
Injunclion is.protective and preventive and primarily issued with an oc._.oow to stay
further in jury and keep the things as they were at the time when the order is issuid 4
Perpetual injunction, on the other hand, is granied tp the plaintiff to ?n(.mrﬂ
Um:.pm:oze the breach of an obligation existing in his favour. The relief of
m@.ﬁﬁ,ca. injunction*? is granted only on the conclusion of the trial ** In order tg
prevent Em breach of an obligation where it is necessary to compel the performance
of centain acts, the court may, at its discretion, grant a mandatory injunction to

Eo<ﬂn~. Snv_dmn:no:.v_mm:na%m:a mmmoﬁonoacn_wo&onﬂwnnoa?o requisite
acts. : _

- , * The Indian courts grant ex parte injunctions also. The. ;
. 1njunctionin the fGeld of intellectual En.ﬁonwﬂmsa is one of the BWMM”, M%Moﬂ._mﬂﬂm
. %ﬁgx.ﬂso&om availabletothe holderof the right. Attimes, itisnecessary tocatch
an infringer of a property right by surprise.*s In England, such ex parte orders are
w:oéu,m.m anton piller orders. In fact, Indian courts often grantrelicf whichis greater
In magnitude than the anton piller orders.* The Copyright Act, 1970*" and the
.?.man.\ and go...n:m:&.mo Marks Act, 1958% also provide for effective penal criminal
sanctions against the infringement of those rights. There is, however, no such

41, The Code of Civil Procedure, 1908, order XXXIX, . 1-10. Sece Phitip Mooris Belgium S.A
Golden Tobacco Co. Lid. supra note 21; Glaxo Operations UK. Lid, Middlesex Mm?wﬁna&. H
..m.aan...n_..;ugssnnﬁ__.nn? Kanpur, supra note 21; Shri Swaran Singh Trading as Ap, b.aann.—..
 Emporium v. Usha Industries {India), New Delhi, AR 1986 Del. 343, BK Engineering Oem._ Delhi.
) v, Q%.QH.N:K%:..,.& (Regd.}, AIR 1985 Del. 210; Pennuin Books Lid. England v, Mis. ?&h.
; . Book Diytri mw:_ea.. AIR 1985 Del. 29; M/s Rightway v. Rightways Foor r\unw E.Smm.u# K
+ - 1; Consolidated Foods Corporation v. Brandon & Co., supra note 21; M/xs K.nnb.!&akw India
¥ v. Mis Bhola Plastic Industries, AIR 1984 Del. 44} : Mis Vrajlal Kba._..a...nan_ Co ...;.&b.?.h Bidi
Co., AIR 1987 ﬂn_.. 312, Mis Hindustan Radiators Co. v. Mis H. industan hn&_.n_e.w...mﬁ Ewowq
.Un._.. 353; Mis _\.wm.;&wn Dresses, Dethi v. Mis Varinder Garments, Delhi, AIR 1982 mor 482 K. ,
Krishna Chettiar ¥.Ambal & Co., AIR 19708.C. 146; John Richard Brady v. D&n.ihnn:.\enn&”.

Equipments , AIR 1987 Del. 372, Pi i ; f ; @
wada, AIR 1981 AP 224, oamarri Lakshmikantham v. Ramkrishna Pictures, Vijaya-

42 The Specific Relief Act, 1963, sec. 38.
43 Wumx._a.mnzmn Watch ﬁ.q..n._.ﬁam...wnw} v. MisN.V. Philliphs, Holland, supra note.21; Globe Super
arts v, F..E Super Flame Industries, AIR 1983 Del. 245; Mis Kalaniketan, Hﬂ&hh&??mr,.uw%&...
v. k.&.,n.a_imaa South Extension Market No. 1, New Deihi} AIR 1983 Del. 161; Sarabhai
_.Emw:h_:gm.. En... v. Sara Exports International, AIR 1588 Del. 134; Dr. Ganga ..uwb..n\_ha. Gupta
. MHMG Gudimani, AIR 1986 Del. 329; Esvco Sanijtations, Delhiv, Mascot Industries (India} Deiki,
. Gmw. Del. u@mn Tobu Enterprises (P} Lid. v. M/s Joginder Metal Werks, AIR 1985 Del, Na&.
44, .H..rn.wvno_hn Relief Act, 1963, sec.39. Sec Anglo-French Drug Co, {Easterp) Led., Bomba . |
. %3 Beleo' Pharma (Haryana), AIR 1984 P & H 430, Prae > ’
- Tata Oil Mills Co. Lid. v. Mis Wipro Lid,, AIR 1986 Del. 345: & ».
Prajashan Mondir, AIR 1983 Del, 461, SR Sundaram . Mis. Ratian
46. ema.owvwm _Dﬁm._. ..m:?ﬁgg, of Intelleciual Property Rights in India® P 13, Paper presented at
um on “ X oo
16 Homq%.svoﬂ on “Elfective Enforcement of Intellectual Prapenty Rights (Geneva, June 15-
47, The Copyright Aect, 1970, secs. 63-70,
48. Id,, secs. 78-90.
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provision either in the Designs Act, 1911 or the Patents Act, 1970. .

, The material difference in criminal provisions between the Trade and
Merchandise Marks Act and the Copyright Act is that whereas undér the-former
Act, the offence committed is non-cognizable® while in case of latter, by _..nmm,n.,: of
the recent amendment in the Copyright Act,® the offence committed has been made
acognizable offence. This makes the criminal proceedings under the Copyright Act
more effectivé as the delay in obtaining warrant from the magistrate vnmon.o.
conducting a raid is eliminated. To make the copyright protection more ¢flective; -

the Act also confers powers on a police officer not below the rank of a sub-inspector, =

even in the case of a threatened infringement, to seize without warrant all copies of
infringing work and all plates used or likely to be used for the purpase-of making
infringing copies of the work.® The effect of this provision is that a threatened
infringement of the copyright can be nipped even before the commission of an
offence. To prevent the abuse of power by police officer, the Act givesright to any
person having an interest in materials so seized to make an application to a

magistrate, within 15 days of such seizyre, for restoration of the.materials to him .

_ The Copyright (Amendment) Act, 1984 introduced certain important
amendments, the ‘object of which is mainly to discourage and prevent. the wide-
spread piracy prevailing in video-films. Among othier things, it substantially
enhances the punishment for committing the offence of infringement of ¢dpyright.
The term of imprisonment, under the amended provision, shall not be less than §
months but may extend upto 3 years, and the fine which shall not be 1éss than Rs.

50,000/- but may extend upto RS. 2 lakh.”® Where the offence is repeated, the |

infringer shall be punishable for the second, and for every subsequent o.m.m..o:nﬂ with
imprisonment for a term which shall not be less than onc year but which mmay extend
-upto three years and with fine which shall not be less than onc lakh of nipecs but

which may extend upto Rs, 2 lakh

So=>wnmoﬁz>cmoc>qmm<memz95559.&52.,
TO REGISTRATION -

Both the 1J.S. and Japan have emphasised in their submissions/ sugges-
. tions that owners of atrade mark identical or confusingly similar toa mark for which
. registration is sought should be given the opportunity to challenge promptly such
registration, ’ I
In this regard, the position in India is that section 21 of the Trade and
Merchandise Marks Act, 1958, provides for “opposition to registration”. Sub-
section (1) of section 21 lays down that any person may, within three months, from
the date of the advertisement or re-advertisement of an application for registration

49. See State of UP v. Ram Nath, AIR 1972 SC232. T
'50, The Copyright (Amendment) Act, 1984, : -
51."The Copyright Act; 1957, sec. 64.

52, Ibid.

53. Id., sec. 63.

54, Id., sec. 63A.
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or J.E_F such further period not exceeding one month in the aggregate as the
wnm_mn.ma. may allow give notice in writing in the prescribed manner to the Registrar
of opposition to the registration. Two cases™ show that opposition 10 registration
succeeds in this counrty in all deserving casés. It is worth recalling here that in

- mwa.auo: & Co. case,* the trade mark ‘Monarch’ for Brandon & Co. (Indian party)
registered E\ the Joint Registrar.of Trade Marks was ordered to be cancelled by the
.woa.qmi.wmr ﬂoﬁ,ﬁ merely on the ground that the American trade mark ‘Monarch’
wasin usein this counfry through imports, even though it was not registered in India
by the American company, the Consolidated Foods Corporation.

VII ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS
. ININDIA : JUDICIAL DECISIONS

) >= mn.ocmmmos commonly found in the submissions from the three afore-
mma countries is that in some countries proper legal protection is not available to
=.=a=88w_ property rights consisting of patents, designs, rade marks and copy-
dm_.:.m.. It is a well-known fact that the real law is not what is embodied in the
provisions of the statute but how it is really interpreted, implemented and enforced
by the courts of the country. In India there are not only provisions in the statute but

they are 5 fact enforced effectively. The following discussion of various decisions
would prove this.

(a) Trade and Merchandise Marks

) Under this head, the cases in which foreign entities/companies were
involved prove that there has not only been effective enforcement of the provisions
of law but there has been no discrimination between an Indian party and a foreign
party. In fact, the courts have taken not only an impartial view buta view which has
in fact favoured the foreigner. In Philip Morris BelgiumS.A.v. Golden Tobacco Co.

hﬁﬂEnwwpmmmaooaumsw:maa@. .. .
i : mﬁmaann»m.maoamnwE
following particulars: in this country with the

Number Trade Mark Class Goods

243469 VISA 34 Tobacco manufactured

and un-manufactured

o This trade mark was valid and subsisting in India. It was being used by-the
plaintiff company inrelation to cigarettes manufactured and sold .n a large number
of countries of the world but it had not been able to sell in India under this trade mark
for some years because of impert restrictions. The defendant Indian company
advertised™™ Emﬂ it had introduced a new brand of cigarettes under the trade mark

55. M..QENHHMMM. m.oM% mwwﬂa v. Brandon & ﬁ..u.....,:.uS note 21 and Surjit Singh v. Alembic Glass
mn».aaﬁoﬁnﬂﬂgn..... . Del. 319. For a discussion of these cases, see infra under “Effective

56, 1bid.

57. Supra note 21.

" 57a The Times of India, Delhi, October 27, 1980,
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- L e . , - ; he Delhi High : :Ug_&a.m Eo.o.aﬂ. of the trial court grantin rpetval injunction restraining th
led a suit asking for a permanent E.E:oso?.,_, - s . Er & Perp J fi restraining the
Mwww.mwms-mmmwsmm_mwnﬁ me.n_._omcm pending disposal of the suit restraining the defendant-appellant from using the trade mark ‘Philips’,

._ . defondant from infringing the plainff's irade mark. Yet another case worth mentioning here is Glaxo Operations UK. Ltd.,

5 Several contentions of the defendant were rejected by the court. One-of ‘ Middlesex (England)v. Samrat Pharmaceuticals, Kanpur.® Inthis case, Lhe Glaxo

that the registered trade mark “VISA” of the plaintiff company was only ) Ovonwnwam.‘ UK. Lud. and .meo Laboratorieg (India) Ld. instituted a suit for
\ .5@:. Was tha £ factured and unmanufactured, and was not in respect of restraining the defendant Indian firm, their servants and agents from manufacturing,
- inrespect to _o.cmo% omum:mﬂc Mm:.o same on the cigarettes of the defendant could not selling, offering for sale, advertising and dircctly or indircctly dealing with glucose
- cigareites and so the Hwﬁ wm_wﬁ this contention was rejected by the court on the ground . powder or any other medicinal or food preparations in cartolls which were a
L constitute Emnzmnﬁm:ma of cigarette was tobacco though enclosed in a paper. It substantial reproduction or colourable imitation of cartons of the product Glaxose-
' thas the actual o% :M EM:ua laintiff’s trade mark was liable to be removed from the ! D and/or Ghicon-D and from adopting an identjcal or deceptively similar colour
i e ako nonﬁwz ; ks on Hmm ground of its non-use under section 46 of the Trade : combination, lay-out, get-up, cic. The plaintiffs prayed that an order for rendition
: register of _Hma.a vahﬁwm Act, 1958. The courtrejected the argument on the ground of accounts of profits illegally earned by the defendant by infringing the trade
and Zm_.m:wmm,mwn ided mr oxno.wc.on to the aforesaid general rule.when the non- { marks, copyrights and by way of passing off its goods and business as the goods and
that section .ﬁ V_”_HM< to ‘special circumnstances’ in the trade and since in this case : business of the plaintiffs be made, They further prayed for issye of a direction for
e e s d :mﬁ :w ort restrictions, it was considered to be special ] " delivery up, for the purpose of destruction, of all the impugned marerials including
m.ﬁ. :..mmm_hwoﬂww EMMENOM% of section 46(3). Keeping in view the canons of ; the infringing copies of the cartons, labels, E_.,mvﬂm:m and packing materials, etc.
- thw?osao:_ the court in this case could have easily decided the-dispute in favour : St

It was complained by the plaintiffs that in violation and infringement of
e mark and copy right, the defendant was selling its product Glucose-D in
cartons having the various featuresincluding the lay-out get-up, colour combination
and arrangement of cartons of Glaxose-D and/or Glucon-D, with a view to

producing animpact on the public that the products of the plaintiffs were being sold,
Similarly, in M/s. Banga Watch Co., Chandigarh v. Mis. N.V. Phillips, -7 thus cauging deception so as to encash upon the reputation of (he plaintif¥s and 1o

s Holland,*® the plaintiffs, Dutch company and its Indian subsidiaries (respondents) - pass its inferior products s those of A oo Dlinits and 1

- were manufacturing and selling a wide range of goods in the engineering m”_a . court found that the two cartons were similar a0 it g e on OF o two, e
. electrical fields with the trade mark ‘Philips’. The defendant (appellant) Indian

extent thatany product in the carton of the defendant could be taken 1o be that of the A .
. company adopted the said trade mark for their watches and clocks. The respondent plaintiffs, On the question of balance of comvenionce. ey ke obehatolihe
© Dutch company had never manufactured watches or clocks but they had been ..

they had bee oom.ma.mﬂ;o:.x\:m.un.mam:.:m an _.:.Ezn.zoz. the court held :.E. the plaintiffs would |

. : _ -t in photography and the radio clocks, The sutfer irreparable injury inasmuch as, firstly, the sale of the articles of the plaintiffs g
) manufacturing ¢lock-work-timers used in p ! r X q ! - .

counter alongwith radio accessories an would be decreased by as much as the sale of the articles of the defendant took place
watches w:a. n_%owm MMMMMM M<M” ﬁw ﬂﬂwwvuo:mbr The plaintiffs filed a suit for and, secondly, if the articles of the defendant were inferior in quality to the articles
oy n_M_o r_.nﬁomwﬂ to restrain the defendant from using the name ‘Philips’ or any of the plaintiffs, there was bound to be damage 10 the reputation of the plaintiffs !
wm%ﬂ...h Em_,”m:o: watches, clocks and the like so as 1o pass off their moo.% as .ﬂ_smn resulting in considerable decreage of the sales of the articles of the plaintiffs. The
of the plaintiffs. The defendant, a parmership firm, was carr wm:w ozhcwﬁ%ww ﬁw”m court, therefore, allowed the application and issucd an injunction prayed for till the

, . i ies under the

sale of watches, clocks, time-pieces and their accessorie

e 1 disposal of the suit. : .
i e _ he acquisition of an ) . Lo T
.h “Philips’ since 1954. The ammms.amzﬁ Mwwwmwwﬁ ﬂm%ﬂﬂ%ﬁﬂwﬁ%m of article of _The Supreme Court considered the infringement of trade mark asa serious
b exclusive right to q»am.%&& S«MMQ of that right to E.ozg the use by others of matter in State of U P. v. RamNath® holding thata person charged with the offences
; commerce could not entitle the w. ith goods of totally Jifferent character because under sections 78% and 79 of the Trade and Merchandise Marks Act, 1958, could
such mark or name in connection with g not’be exempted from criminal :mE:wam:oiEwﬁ:mﬁEmﬂomwmﬁqoa:maao?:n

. i : law remedy for passing off by a person of : d : .
”_.g oy mmmwmhh%mmmﬁwww:o%”sﬂNﬂHMmM it was Mmﬁmc%msmn by the plaintiffs that trade mark had discontinued its use, The court held that for the purposes of Chapter
isown go e

their goods and the goods sold by the defendant were alike or om a similar nature, it
could not be said that the use of the trade mark in dispute was rwn_w to lead to any
confusion. The Punjab and Haryana High Court, however, rejected the argument

) of the Indian party, but it did not do so and putan FEGEEno: which _oo.w %..nw_.w ; heis ad
- tian due care of the interests of the foreign company. This shows the ju ,nm%o ;
. auitude in this country which is respensible for holding the scales even bewween

% Indian parties and the foreign parties.

59. Swupra note 21.

" 60. Supra note 49; .
.61 Section 78 prescribes the Penalty for applying false trade marks, trade descriptions, elc.
62. Section 79 prescribes the penslty for selling goods to which a false trade mark or false trade

58, Supranote 21 description is .,u.v,.crna.
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X (Offcnees, Penaltiesand Procedurc) of that Act,a trade mark included aregistered
as well as un-registered trade mark and that, therefore, an offence under section 78
or 79 related toa trade mark whether registered or unregistered. The Supreme Court
held that the contention that the regisicred trade mark of Habib Bank Lid. had been
abandoned since the said bank had discontinued itsusc from 1954 would not absolve
the respondent from criminal liability because even if it was abandoned, it conld
only furnish a ground for a person to make an application under scction 46 of the
Acttohave that trade mark removed from the register of trade marks. The courtheld
that these circumstances did not entitle him to use the trade mark whether it was
current or had been removed from the register or had been abandoned or n<o.: ifit
had never been initially registered but had acquired the currency of a trade mark.

The strict attitude of Indian courts towards infringement of trade marks is
also reflected in Anglo-French Drug Co. (Eastern) Lid., Bombay v. M{s. Belco
Pharma (Haryana).®® 1In this case, the plaintiff (Anglo-French Drug Co.) got
BEPLEX regisiered as a trade mark on 18-5-1945 and since then it had been
manufacturing several medicines including vitamin B complex tablets under this
trade mark. Somewhere in the year 1974, the defendants (M/s. Belco Pharma)
started manufacturing medicines including vitamin B’ complex. in the name of
BELPLEX. When this came Lo the notice of the plaintilf, they served :o:oo onthe
defendant not to usc BELPLEX on their products as it was phonetically, as also
visually, similar to their registered trade mark and was likely to cause confusion in
the minds of the purchaser of the plaintifl”s products. The Punjab and'Haryana High
Court held that BEPLEX and BELPLEX were visually and phonetically similar
and since the plaintiffhad BEPLEX asitsregisiered trade mark, Eo,an?:..ﬁ_m.g.ﬁ could
not manufacture medicines under the rade name of BEPLEX. Accordingly, the
defendant company was restrained by perpetual injunction from manufacturing,
medicines in the trade name BELPLEX, In view of this, a decree for mandatory.
injunction was also issued for the destruction of dyes, printing blocks, literature,
papers, vouchers, things and goods bearing trade name BELPLEX. A preliminary
decree for rendition of accounts was also passed against the defendant company.
The court likewise granted a permanent injunction as also an order for delivery up

of the infringing material in Globe Super Parts v. Blue Super Flame _SRFMF_.&.! .
1t was held in this case that the plaintiffs were entitled to a pcrmanent injunction”

restraining the defendants from using the word SUPERFLAME inthename of theix

“business. The court also ordered the delivery up of the infringing material, namely, .

the small labels affixed at the rear of the “Hot Flame” or “Nutan Gas Cookers™ made

by the defendants unto the plaintiffs. The defendants were also dirccted 1o file an.

affidavit disclosing the number of labels in their possession and power, as also the
dyes, jigs, tools and {ixtures nsed by them, their servants or agents in the- manufac-
turing and preparation of the same within two weeks from the daite of the erder and
to deliver up all the aforesaid infringirg articles within 4 weeks from the date of the

otder. In M/s. Kalaniketan, Karol Bagh,New Delhi v. Kalaniketan South Extension

mu.u.:.ownno.nna.>=o§2nu%oqum3¢u;2=3 tuaﬁ._.eata... ..wn_w?. m:._.munﬂam#n.c. Z. kni.nhawn..z
and §, Subramaniam, AIR 1958 Bom. 56. Sl
64. Supra note 43,

’
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MarketNo. I, New Delhi 5 it was proved that the disputed name ‘Kalaniketan’ had
become descriptive of the plaintiff's business and the use of the identical trading
style *Kalaniketan' was likely or calculated to deceive or cause confusion and injury
to the business reputation of the plainti(f. The trade name ‘Kalaniketan' was not
descriptive of the sarees in which the parties were dealing. The defendant was,
therefore, not entitled Lo trade ynder the name *Kalaniketan® and the plaintiff was

held entitled to'the relief of permanent injunction restraining the defendants, their

" “gervants, agents and representatives from selling or offering for sale or dealing in

sarees under the trade name ‘Kalaniketan® or any other identical or deceptively
similar trade name.

In Sarabhai International Ltd. v. Sara Exports International ® a suit for
perpetual injunction for restraining infringement of wrade mark, passing off and
rendition of accounts was filed by two palintif{fs, namely, Sarabhai International
Ltd. and Ambalal Sarabhai Enterprises Lid. The Delhi High Court decreed the suit
of the plaintiffs in the following manner:

(@} A decree for permanent injunction restrairiing the defendant by
themselves, their servants, agents, stockists and all persons on their behalf from
using the word *SARA’ as part of Lheir rading style/irade name ‘Sara Exporis
Intemnational” which was deceptively similar to the rading style Sarabhai Interna-
tional Lid, of plaintiffNo. 1 and the trading style Sarabhai Chemicals of plainti{fNo.
2 and which included registered trade mark SARA of plaintiff 2 or part of their trade
mark SARABHAT; '

. {b) A decrce for permanent injunction restraining the defendant them-
selves, their agents, servants, dealers, importers and all other persons acting for and

on their behalf from inivinging by using the rade mark ‘SARA’ as part of-

defendant’s trading style/trading name SARA EXPORTS INTERNATIONAL in
respect of goods for which plainti(f 2 was the registered proprietor of the trade mark
SARA under No. 113071 in Class 5 and No. 113072 in Class 1;

(¢} A decree for permanent injunction restraining the defendant them-
selves, their servants, agents, stockists and all other persons on their behalf from
passing off or enabling others and causing or assisting others to pass off their
business and/or goods as and for business and/or goods of the plaintiffs by using the
trading style ‘Sara Exports International’ or any other trading style/trade name in
which the word SARA formed a part. The defendant was also directed to deliver
up offending wrappers, cartons, labels, stationary, literature, dyes, blocks and all
other materials bearing the trading style Sara Exports International for destruc-
tion.

In Shri Swaran Singh, Trading as Appliances Emporium v. Usha Indus-
tries (India), New Delki," the court issued an injunction Lo restrain Lhe defendants
from using the trade mark "USHA' in respect of clecuic irons. Alsothecourt upheld

65. Supra note 43,
66. Supra note 43.
§7. Supra note 41.
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the order of the Icarned single judge of the High Court, by which he had directed the
defendants to use the name *GOLDEN” and “USHA® equally prominently, that is,

they would be entitled 10 use the name ‘GOLDEN’ provided that ‘GOLDEN’ and

‘USHA’ appcared cqually prominently, This order was passed as a temporary
measure pending final disposal of the matter, Likewise in Tata Oil Mills Co, Ltd. v,
M/s. Wipro Ltd,,® the court held that the plaintiffs had not only made out a prima
Jfacie casce but had also succeeded in establishing that in case the defendants were
allowed to continue with the manufacture and sale of their products under the trade
mark ‘Bubbles’, the plaintiff would suffer irreparable injury which could not be
compensated by money. The court held that the balance of convenience also lay in
favour of the plaintiff. As @ result, the cx parie injunction granted by the court
carlier was confirmed. Of course, this order also was passed as a temporary
measure pending the final disposal of the case.

Yet another casc worth mentioning is M/s. Rightway v. Mis. Rightways
Foot Wear® In this casc, the court held that the plaintiff was entided to the ad
interim relicf and, therefore, directed that the defendants be restrained from using
the trade mark and trade name and the signboard of the plaintiff ‘Rightway Foot
\vzoE.. with distinctive mark of foot on its left side. They were also restrained from
using the signboard or trade mark or trade name *“New Rightway" because the same
was deceplively similar and was likely to cause confusion in the minds of the
cuslomers to the detriment of the plaintiff. The defendants were further directed not
topass off orscll their goods under the trade name or trade mark or label ‘Rightway”
or “New Rightway™ wilh a distinctive mark of foot on its left side, Of course, this
order too was passed as an interim measure pending the final disposal of the matter.
A case of considerable significance involving a foreign corporation was Consoli-
dated Foods Corporation v, Brandon & Co.™ In Mis. Vrajlal Manilal and Co. v,
Mis.N.S.Bidi Co."" the court observed that they were prima facie of the view that
the plaintiffs had been able to establish that their goods (bidis) had become by user
distinctive of the plaintiff’s goods. The court was also of the view that the conduct
of the defendant was calculated to pass off their goods as those of the plaintiffs or
at least to produce confusion in the minds of probable customers or purchasers or
other persons with whom plaintiffs had business relations as was likely to lead to
the other goods being bought and sold for theirs. The court accordingly restrained
the defendunt from manufacturing, selling, offering for sale or otherwise dealing in
bidis under the irade mark/labels which might be identical with and/or deceptively
stmilar 10 the label *22* of the plaintifts till the final disposal of the suit,

In Mis. Hindustan Radiators Co. v, Mis. Hindustan Radiators Ltd.,"* the
plaintiff had filed a suit for permanent injunction against passing off and using its
trading style and trade marks by the defendants on the ground that it was carrying

68. Supra note 45.

69. Supra note 41,

70. Supra note 21.

T1. Supra note 41, See also Vieco Laboraiories v. Hindustan Rimmers, AIR 1979 Del, 114,

TL. Supranote 41. Sce also M/s. Manof Plastic India v. Mis. Bhota Plastic Industries, supra note 41,
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on business since 1959 and had been manufacturin g about 100 types of radiators for
use in various vehicles like buses, trucks, cars, Jjeeps, cranes, compressors, etc. under
the mark “HINDUSTAN RADIATORS” and with the initials “HLR.” (short form
of Hindustan Radiator) on the radiators manufactured by it. The court issued an ad
interim injunction restraining the defendants, their agents, servants, stockists and
all other persons on their behalf from using the trading style '"HINDUSTAN RA-
DIATORS LIMITED” and from using the trade mark ‘HINDUSTAN RADIATOR/
H.R.”.in respect of their radiators in any manner whatsoever or to pass off their
business and goods as business and goods of the plaintiffs, Similarly, in Surfit Singh
v. Mis. Alembic Glass Industries Ltd.,”® the petitioner had filed an application with
the registrar of trade marks to registerin part A of the register of trade marks the mark
.consisting of the word ‘YERA' in class 3 in respect of perfumery, cosmetics and
non-medicated wilet preparations. The application was duly advertisedin the Trade
Marks Journal. The respondent, which held registration in respect of the same trade
mark “YERA™ in respect of various goods falling in classes 9, 10, 11, 14, 17, 19,20
and 21 objected to the registration of the aforesaid trade mark undér sections 9,
v 11(a), 11e), 12(1} and 18{1) of the Trade and Merchandise Marks Act, 1958. The
assislani registrar of trade marks rejected the application of the petitioner for
registrdtion on the ground that the trade mark applied for, if allowed to be registered
in class 3 as prayed by the petitioner, was lable to deceive or cause confusion and
also thatthe petitionernot being the proprietor of the said trade mark was notentitled
to the protection in the court of law within the meaning of section 11(e) of the Act.
The petitioner challenged the order under section 109 of the Actand article 227 of
the Constitution of India. The Delhi High Court held thatthe word YERA was being
copied by Lhe petitioner in order to take advantage of the reputation acquired by the
trade mark. I, therefore, heid that the petitioner was not entitled to registration of
the trade mark under section 11(a),
Another case warth mentioning here is Dr. Ganga Prashad Gupta & Sons
v. 8.C. Gudimani,™ in which the suit for perpetual injunction sought to restrain the
defendant from passing off medicinal preparations under the trade mark ‘Good--
mans’ and for rendition of accounts on the ground that the plaintiff firm was carrying
ortold and established business of manufacturing and selling medicines of all kinds
for the last mare than four decades and had been using the trade mark *Goodmans®
as its house mark with regard to them. The same was incorporated at Sr. No. 4 of
 the declaration dated 6-7-1937 and registered with the Registrar of Assurances, -
Calcutta: Acopyright registration entitled ‘ Amodine Cough Syrup’ withregard to
its artistic label was also registered and house mark ‘Goodmans’ appeared in the
same. In the cifcumsiances, the plaintiffs claimed that they had acquired an
exclusive right to-use the distinctive trade mark ‘Goodmans® and the purchasing
public had ¢ome 1o recognise and identify their medicines under that trade mark.
The Dethi High Court issued 2 permanent injunction restraining the defendant from
manufacturing and marketing disinfectants and purifiers under the trade name
73. AIR 987 Del 319,
74. Supra note 43.
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‘Goodmans’. As volunteered by the plaintiffs the defendants could use the trade
mark corresponding to their sumame *‘Gudimani’. The defendant was also directed
to cease marketing the goods under the name ‘Goodmans’ within a month of the
order. Similarly, in B.K, Engineering Co., Delhi v. UB.H.I. Enterprises (Régd),
Ludhigna the plaintifs-appellants had brought a passing off action against the
defendant-respondent claiming permanent injunction; accounts and damages. The
plaintiffs and the defendants were in the same line of business. Both were engaged
in the manufacturc of cycle bells. The plaintilfs started manufaciuring bellsasearly’
as 1971. They adopted “B.K.” as their house mark. They manufactured cycle bells
under the trade mark ‘Crown’ and ‘Venus’. The house mark “B.K.”" was used,
prominently and in a conspicucus manner on the cartons as a circular [ogo device
in the form B.K. in the stand of the bell and on the carton, the name of the
manufacturer “B.K. Engincering Co.” was stamped. The defendants, on the other
hand, were marketing cycle bells under the trade mark “B.K.-81". They had entéred
the manufacturing line in 1981, The mark “B.K.-817 was embossed o:?m done-
shaped cover as well as on the push handle. “U.B H.I. Enterprises (Regd.)” was
engraved on the dome-shaped cover alongwith the words “B.K.-81". On the stand
of the bell and the carton, their manufacturing name U.B.H.I. appeared. The
EE:E.Q. case was that the defendants’ mark “B.K.-81” was deceptively similar to
the house mark “B.K.” of the plaintiffs and was bound to cause confusion and
deception in the course of trade. The plaintiffs made an application for a temporary
injunction secking to restrain the defendants from using the mark *B.K.-81" on the
cycle bells tiil the decision of the suit. A Division Bench of Delhi High Court,
hearing the appeal, obsorved that competition must remain free hiit it was essential
that trading must not only be honest but must not even un-intentionally be unfair.
If it is shown that a product or business of a trader has acquired a distinctive
character, the Jaw would restrain a competitor from using that other’s name. Aline
must be drawn somewhere between honest and dishonest trading and between fair
-and unfair competition. The court thought that here the real mischief was in the

adoption of the name “B.K.” which was associated with the plaintiffs” business, if

notthe goods. For these reasons, the court allowed the appeal and issued injunction
against the defendants restraining them, their servants, agents, HoEomoBmﬁEom and
dealers from manufacturing, selling oroffering for sale orotherwise dealing incycle
bells under the mark “B.K.-81" or “B,K.” or any other mark EEnw.SmmE be
identical or deceptively similar to the house mark “B.K.” of the Em.i,ﬁm till the
decision of the suit. . e

In Bata India Limited v. Mis. Pyare Lal & Co., Meerut City,’® the plaintiff-
appellant company had filed a suit in the court of district judge, Meerut, against the
defendant-respondent praying that they themselves, their servants and agents be
restrained from using the mark “Batafeam” or-otherwise associating the name.of
“Bata” w:.m:x manner or form in advertisements, etc. and further Hm:mm:mnm,.ﬂroa
from “passing off" or enabling others to pass off mattresses, sofas, ..,n,cmEo:m and

75. Supra note 41.
76. AIR 1985 All. 242.
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other articles as and for the plaintiff company’s goods and [rom sclling or offering
_{orsaleany articles associating them with the name of “Bata” in any manncr or form,
Their further prayer was that the defendants and their servants and agents be dirceted
to deliver the infringing tabels and marks of ‘Bata’ for destruciion. The Allahabad
~High Court felt satisfied that the plaintiff-appellant had a cause of action for
instituting a proceeding for.passing off. The court also thought that the plaintifThad
been able tomake outa case for issue of injunction in respectof the user of the name

"' ““Bata’ for any of their products by the defendants. The coust [urther observed that

the name ‘Bata’ was neither a fancy name nor m any way connccted with the
defendants, also it was not the name of a flower or fauna, “it is a fancy name of a
foreigner who has established his business in making shoes and the like products in
this country. The name is well-known in the market and the user of such a name is
likely to cause not only deception in the minds of an ordinary customer but may also
cause injury to the plaintiff company.” In view of these facts and considerations,
the court festrained the respondents from using the name “Bata” or any other name
using the word ‘Bata’ as a part of that name, on any of their packages, advertise-
ments and the like, until the final disposal of this suit. .

In Essco Sanitations, Delhi v. Mascot Industries (Indba), Delhi™ the main
question for determination was whether the mark “OSS0” adopted by the respon-
dents judgment-debtors was deceptively similar to the registered trade-mark
*ESSCO” of the petitioners decree-holders and amounted to disobedience of the
decree for permanent injunction passed by the Delhi High Court in favour of the
petitioners against the respondents on July 30, 1980. On February 14, 1980, the
petitionersdecree-holders had brought a suit seeking permanent injunction restrain-
ing— P

(i) The judgment-debtor or their servants, agents, representatives, deal-

ers, workers and ali those acting for and on their behalf from
infringing their registered trade-mark by adopting.and/or using the
mark ‘ESSO’ and/or any other deceplively or confusingly similar
mark which was an infringement of their registered trade-mark
“ESSCO”in relation to Brass cocks (sanitary and bath room fittings);

(ii) From manufacturing, selling, offering for sale and/or otherwise
dealing in sanitary and bath-room fittings including brass cocks under
the mark ‘ESSO’ or any other deceptively similar mark being colour-
able imitation of their trade mark ‘ESSCO’ as was likely to cause
confusion and deception and from passing off these goods as those of
the decree-holders in any manner whatsoever. They had also prayed
foran order for destruction of (he goods, cartons, dyes, blocks, labels

and other media bearing the impugned mark ESSO, and for rendition
of accounts, etc. -

. The Delhi High Court held that trade mark ‘OSSO’ adopted by the
judgment- debtors was deceptively similar to the registered trade mark ESSO of the

" T7. Supra note 43,
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decree-holders and thus the Jjudgment-debtors had disobeyed the decree for perma-
nentinjunction granted in favour of the decree-holders by the courton J uly 30, 1980.
The court, however, observed that in the interest of Justice, it would have been
proper had an opportunity been given to the judgment-debiors to discontinue the
user before passing an order for their detention in civil prison which would bea very
harsh order, Accordingly, the court wamed and directed the judgment-debtors o
stop manufacturing, selling, offerin g for sale or otherwise dealing in sanitation and
bath-room fittings including brass cocks under the mark ‘08S0O* within one month
from the date of that order. The Jjudgment-debiors were also directed 1o file an
affidavit within one month from the date of the order before the registrar stating Lhat
they had complied with the directions and had stopped the disobedience of the
decree, failing which they were liable o be delained in civil prison.

In M/s. Virendra Dresses, Delki v. Mls. Varinder Garmenis, Deihi™®
Emm:z%.mbum:minrm:ozmon_ the judgment and order of the lower court refusing 1o
issue a temporary injunction restraining the respondent-defendant from adopting a
trade name in relation to readymade garments business or any other allied business
amounting to passing off and from giving an impression to the<rade and public that
the defendant was associated with the plaintiffs. The plaintiffs fited a suit for
permanent injunction for passing off and rendition of accounnts against the defen-
dants' alleging that the plaintiffs constituted a partnership firm, and had been
manufacturing and dealing in all kinds of readymade garments at Ashok Gali,
Gandhi Nagar, Delhi under the name and style of Virendra Dresses since August,
1978, The Delhi High Court accepted the appeal and set aside the Jjudgment of the
trial court. The High Court granied a temporary injunction till the decision of the
suit by the wial court, restraining the defendant-respondent from adopting or
carrying on businéss in the name of Varinder Garments or any other name calculated
tomislead the people to believe that the business of the defendants was the business
of the plaintiffs so as to cause confusion between the two v:mm:owwnm..

Another case worth mentioning is K.Krishna C hettiar v. Ambal & Co. ™
in which the appellant was the sole proprietor of a trading concern known as Radha
& Co, while the respondents, Ambai & Co., were a partmership firm. The
respondents and the appellant were manufacturers and dealers in snuff, carrying on
business at Madras and had business activities inside and outside the State of

" Madras. On March 10, 1985, the appellant filed an application for registration of
trade mark in class 84 in respect of “snuff manufacture in Madras”, The respondent
filed a notice of opposition, The main ground of opposition was that the proposed
mark was deceptively similar to their registered trade-mark: The respondents were
the proprietors of two registered trade marks, one consisting of a label containing
adevice of a Goddess, Sri Ambal; seated on a globe floating on water enclosed in
a circular frame with the legend “Sri Ambal Parimala Snuff” at the top of the label,
and the name and address “Sri Ambal & Co., Madras” at the bottom. The other trade
mark consisted of the expression “S$ri Ambal”. The mark of which the appellant was

- 18. Supra note 41.
9. Supra note 41.
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seeking registration consisied of a label containing three panels. The fj trst and the
third panels contained in Tamil, Devnagari, Telgu and Kannada the cquivalents of
the words “Sri Andal Madras Snuf; . The centre pane! contained the picture of
Goddess Sri Andal and the legend**Sri Andal”. The respondent had been in the snuff
business for several decades and had used the word Ambal as partof their mark for
more than half a cenwry. The question was whether the proposed mark was
deceptively similar to the respondents marks. A single judge of the Madras High
Court dismisséd the plainiiff’s appiication for registration of the trade mark and the
Division Bench dismissed his appeal. The Supreme Court also dismissed his appeal
by holding that there was a striking similarity and affinity of sound belween the
word“Andal’ and ‘ Ambal’ and that, theref ore, there was a real danger of confusion
between the two marks.

(i) Sirict action in case of counterfeiting

" Evenifa party has not regisiered any ‘trade mark’ and il the ‘property
mark’ used by him has been invaded by counterfeiting, the Indian courts havecome
down heavily on the infrnger of the property mark and have subjected the culprit
to criminal punishment. Thus, in Sumat Prasad Jain v, § heojanan Prasad (Dead,
through legal representative) and State of Bikar® an appeal, by special leave, was
preferred against the Jjudgment and order of the High Court of Patna whereby the
High Court had set aside the order of ‘acquittal’ passed by the additional sessions
judge and restored the order of conviction and sentence passed by the trial
magistrate, under sections 482 and 486 of the Indian Penal Code, 1860. One
Sheojanan Prasad (who died during the pendency of his appeai before the High
Court) was, m.ﬁm: the material time, the proprictor of a provision store in Arrah. He
claimed to have evolved a formula for the manulacture of 2 scent 1o which he gave
the name of ‘Basant Bahar’, The scent when putinto market, soon became popular,
The scent used to be packed in cartons and other receptacles which carricd on them
the picture-of a pari (an angel) holding a bunch of flowers in her hands and an
inscription-“Basant Bahar Scent Khushbuon Ka Badshak”, The cartons and the
receptacles were of green colour and had on them in print name of the manufactur-
ers, namely, ‘Basant Bahar Perfumery Company, Shahabad’. Sheojanan Prasad
thereafter applied before the registrar of rade marks for registration of the trade
mark. The application was, however, not granted as it contained certain echnical

defects. Hig case was that even though this trade mark was not registered, 1hé sdid -

wngni::n_m mmo.amma_smnwm_uonman Popular in the market as the scent manufac-
tured and sold by him, - -

The case of Sheojanan Prasad was that the appeilant was also conducling
aprovision store in Arrah, Finding that his Basant Bahar scent had become popular,
the appellant put out for sale a scent prepared by him and gave it the name of Pushp
Raj. Pushp Raj scent, however, did not become popular with customers. The

appellant, therefore, started putting out for sale his said scent under the name of

" Basant Bahar in cartons and receplacles similar Lo those of his (Sheojanan Prasad),

inthe same nQoE.m shape and size, except for onc particular only, namely, the name

80. Supra note 16,
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of the manufacturcr. Before the trial magistrate, the defence taken up by the’
mﬁun:m:.ﬁ was that Basant Bahar scent was his original product, that he had put that
scent in the market and that it was Sheojanan Prasad, who imitated Lhe genuine scent
cvolved by him, and that, therefore, there was no question of his having committed .
any offence either under section 482 or section 486.0f the Indian Penal Code. The
Supreme Court held that the namc Basant Bahar with the picture of an angel with
flowers in her hands and the inscription of Basant Bahar Khushboan ka Badshah
printed on the packets and receptacles was the property mark denoting that the scent
in question was the onc manufactured and belonging to the complainant. [theld that
from the findings arrived at by the trial magistrate it must follow that the muu.o:mi
marked his scent and the packets and receptacles in which il was packed with the
same name, the same picture and the same inscriptions with the intention of causing
it 10 be belicved that the scent so marked or the scent contained in the said packets
and receptacles so marked was the one manufactured by and sold in the market by
the complainant, The evidence clearly showed that the scent so marked by the
appellant was sold by him in the market with the intention'and object aforesaid, It
was, therefore, held that the appeliant committed offences of both using false
property mark and of selling goods marked with counterfeit property mark. The
conviction of the appellant under scctions 482 and 486 by the lower court was
upheld by the Supreme Court, s

(ii) Appellations of origin protected in India

There is no particular case declaring that protection should be given o
appellations ol crigin, yet the well-known cases on prolecting appellations of origin,
such asJ. Bollinger v. Costa Brava Wine Co. Ltd ® have been relied upon by Indian

courts while deciding cases. Thus, in Elfora Indusiries, Delhi v. Banarsi Dass

Goela,®* Avadh Behari RohatgiJ had observed that in recent times there have been
cxicnsions of passing off. According (o him, itis an expanding business tort because
the courts have developed the concept of misappropriation and law has thrown
protection around all intangible clements of value. The leamed judge observed that
the views of Holmes and Brandeis J1 were indeed minority opiniond in. the
International New Service v. Association Press,® in which the U.S. Supreme Court
laid the foundations for a general tort of misappropriation of trade values. Rohatgi
J thought that these are “property rights” and injunction could be issucd against the
infringer because predatory business practices and piracy of business rights were
denounced by commercial morality as also by law. He held that conlusing
customcrs as o source, as in the present case, was invasion of another's property
rights as the unfairness arose from the fact that the purchasing public were likely to
be misled. For its view, the court relied on the Spanish Champagne case ™ which
isa well-known casc on protecting appellations of origin. The decreg for injunction
passed by the trial court was affirmed and the defendants were ordered (o deliver up
the offending boxes, wrappers and letler-heads for destruction. Dok

B1. Supra note 19. ‘ . -
82. Supra note 18, i
B3, [1918) 248 US 215,

84. Suprg note 19,
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(b) Cases on Copyright

The first case worth mentioning herc is Penguin Books Ltd., England v.

Mis. India Book Distributors,®* in which the appellant, M/s. Penguin Books Lid.,
England (eriginal plaintiff) brought a suit for perpetual injunction against the
% _.ommozao:a“ My/s. F&m Book Distributors, New Delhi, Bombay, Madras, Calcutta
: G:E,:& defendants) restraining them from infringing Penguin’s territorial copy-
o ,:m::.ﬂ\ licence in 23 books, the subject matter of the suit. Admittedly, India Book
Distributors, Bombay were importing, distributing and olfering for sale in India, 13
out of thege 23 titles. Some of these books were well-known works such as Animal
Farm by George Orwcll and Far Pavillion and Shadow of the Moon, both by M.M.
Kaye. Some were recent publications such as Celebrity by Thomas Thompson and
Lace by Shirley Conran. Penguins asked fora lemporary infunction in the suit. The
leammed single judge refused injunction because by reason of the consent decree
; which was passed by the district court in the United States of America, Penguins
A were disentitled to claim the cquitable relief of injunction. The Division Bench held
it that what had happended was-that the U.S. Government had brought a suit against
: various publishers, Britishand American, including Penguins Inc., on the complaint
that their agreements were in breach of the provisions of the Sherman Act, 1890.

# This suit had ended in a consent judgment, Clauses V and VI of the consent decrce
: ~provided:

] V. Eachdefendantis enjoined and restrained, directly or indirectly
. from preventing or restricting any purchaser of a lawfully published
book {rom importing or exporting such book “to or from the United
States or such purchaser from selling, distributing or providing for - .
resale of such book to customers in United States interstate or foreign .
commerce,

V1. Nothing in this final judgment shall prevent any n_m_.o:.amur in
and of itsclf, from acquiring, granting or othcrwise transferring
exclusive or non-exclusive copyright rights, or from exercising or
; authorising the exercise of such rights under the copyright iaw of any
country, including the United States, or from the assertion f such
other stalutory rights as such defendant may have, provided that no
foreign copyright law or other forcign statutory right may b used by
any defendant to exclude or restrict the importation or resale in the
. United States of a lawfully published book,

. The Icamed single judge on construction of these clauses had come to the
conclusion that Penguins could not prevent any purchaser of lawfully published
books in America from importing them into India. His Lordship had observed:

Ona plain reading of (he clavses, it is clear that liberty is giventoany
purchaser in any part of the world 1o purchase lawfully published
books in America and 10 export them whenever he likes.

"85. Supra note 21,
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The Division Bench set aside®® the order of .5@ single judge, m_._o.s.on .E_n
appecal of M/s. Penguin Books Ltd., England and issued HBﬁoBﬁw. E.E:MMH
restraining the defendants (Indian @mioﬂ 1104, E\ Eo&mn?wm. L _o_n mom. _:mm
agents; dealers and stockists, from infringing the E.m_:canm Hmﬂﬁoﬂm&oovwm mznm
rights/licence by importing, distributing and o.m.o:sm for sale in .:oam% ) tles
which admittedly they were importing into India. The court permitt om o
dantstosell theirexisting stocks as on the date of the o.ao_. butordered thatno Em et
imports would be made. The defendants were also mEoan to keep mnnozm.ﬁ o i
sale of the existing stocks and submit the same in court every 3 Eosw S. e
defendants were also dirccted to submit the account of their existing stocks wil
a week. .

Another case worth mentioning is .57.3 Richard Brady v. .ﬁ.mﬂ.ﬁm&
Process Equipments P. Lid® In this case, a suit was E.@a .3 the Ew_ﬁﬁh W :wM
permanent injunction 1o restrain the defendants from infringing nonw:.._m .mmw e

" plaintiffs, from passing of( defendants product as En.mo. o.m &o plaintil H.mnu ‘
rendition of accounts of profits, and (or delivery up of all infringing Emanmam nd
articles, ¢te. Inthe instant application made under order wo.. E._mm land?2, Mnm wi y

* seétion 151 of the Code of Civil Procedure, 1908, the w_m_sz.mm m_.mu_x.na Q.mw:mm
interim injunction to restrain the defendants _.q.oB.EmnE.mmEm:m, selling, % mﬂm %_
forsale, advertising, directly or indircctly, dealing in anrﬁn.m thatwere wz_ s mm:m,
imitations and reproduction of dcsign, Smj:m_m E.E n._ami_:mm of the v_mﬁmmmw.
fodder production unit and thercby amounting © _:.m.EmmBoE of :“m p Mwmmm S
copyright therein, or from decaling in (hose Smn:_mmm. Bmao o_wm he o o
information and knowhow disclosed Lo them by the Em_ncm,m in conditions o stoet
confidence, and from doing any other thing as was likely to lead to passing o
defendants’ product as those of the plaintilfs. . .

According tothe plaintiffs, John Richard mam% was an >Bmznmm_... :mcoﬂmhm.
He was a mechanical engineer and was the Emmaazﬁ m:a managing maoonﬂmn
Fometa Overscas §.A. Castellana, Madrid, m.cs.:. He .nonnn:ﬁa the _am.m o mwﬂ Y om.
fresh green grass used as basic food for :<.om_oow in a compact unit %wmonm o
producing grass throughout the womlno%mn.:é of E.SBEn__Emmw Mom_H ,_*. M_m 8.».. g
developed the original fodder production unit (FPU) in E.o year 1 _m Sras tested
under extreme climatic conditions in various 8:.::.5”& H.s E.n world. nﬂ v
taken, from time 10 time, (@ improve the unit by optimising its size and ac H.o< g
grealer productivity. The plaintiffs further claimed that after extensive ox.vmnm_pm”w
tation, an improved FPU was invented by mn,m%. and he mvm:&. moﬂ.mamb.ﬂ_ o WEVG
in India in rclation to the same which was pending: -~ The __.omrz_o.m_ detai S0 iy
were conlained in catalogues which illustrated Em same by Enrs_nm_mhmi_smwﬂﬁ
other specifications. It was claimed by the plaintiffs that the &mi._:mﬂm NHMM e
original artistic work in which Brady was the owner of the copyrig s

> i i the
86, This was largcly on the basis of section 53 (1) of the hoa_.._w:— Act, _c_.ﬂq. Hsﬂﬂﬁﬂﬁﬂ&»
Registrar of Copyrights Lo "order that copies made oul of India of the work which.

would infringc copyright, shall not be imported.”
87, Supra note 21.
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therelore, entitled 10 exclusive ri ght to publish and reproduce the drawin gs whether
two dimensionally or three dimensionally.

_ It was further alleged that Brady collaborated and set up plaintiff No. 2, a
Joint venture company, Fomeia (India) Machine Pvt. Lid. and that plaintiff No. 3,
Sanjcevani Fodder Produciion Py, Lid. was formed for the purposes of establishing
and operating .the first fodder production feed station as a prototype model
commercial facility in India. The plaintiff claimed that it was decided by them that
a phased programme would be adopled Lo manufacture the FPU in India for both
domestic and export sales, and that {0 indigenise manufacture of the FPU, the
+ plaintiffs $ought quotations from defendant No.1 for the supply of thermal panels
manufactured by them. The panels required were of highly specialised type and to
enable the défendants 1o send their quotations for the supply of the said components
‘and- 1o précisely match those components with FPU, all the technical material,
detailedknowhow, drawings and specifications concerning the FPU were passed on
to defendant’ No. 1 under the express condition that they must maintain strict
confidentiality regarding the knowhow. The plaintiffs learnt that in the month of
November, 1985, the defendants were falsely representing that the innovation
concerning the FPU originated from them. The plaintiffs also acquired a pamphlet
of a FPU mannfactured by the defendants or on their behalf, without the consent,
permission and authorisation from the plaintiffs. The plaintiffs also alleged that the
machine produced by the defendants was entirely based upon disclosures made by
plainliffs E.E.o defendants and that, therefore, the defendants committed breach of
confidence reposed in them and wrongfully converted and misappropriated the
knowhow, -information, drawings, designs and specifications disclosed to them
under strict confidentiality and had also infrin ged the copyright of Brady by making
the machine in three dimensional form from the two dimensional artistic work of the
plaintiffs in drawings of the FPU.

, . The Delhi High Court noted that although the case really related 1o
enforcement of copyright, particularly in the drawings of Brady and the enforce-
mentof confidentiality of the relationship between the parties, the plaint as also the
written statement suffered from a mixiure of pleadings, generally applicable to both
patent and nouwu. ght, in spite of different nature and atributes of the two rights 5
The court did not finally ©XPpress any opinion on the question of infringement of the

copyright n_m.m.Bm,a. by the plaintiffs in drawings of Brady by the production of the

... machine in question by the defendanis, but it held that the plaintiffs had ammuw.-&.w.. .

made out aSWORg prima facie case of infringement of their copyright and of strict
confidentiality under which the specifications, drawings and other technical infor-
mation about FPU were supplied 1o the defendants. Therefore, an ad interim
injunction was.granted-as prayed by the plaintiffs restraining the defendants from
manfacturing, selling, offering for sale, advertisin g, directly or indirectly, dealing -
in machines that were substantial imitations and reproductions of the drawings of
the plaintiffs® FPU or from usin g in any other manner whatsoever the knowhow,
specifications, %mi:mm.m:a other technical information about the FPU disclosed

B8 Id. at uqm...an .m_mo KPM. Sundhram v, Mis. Rattan Prakashnan Mandir, supra note 45,
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10 thern by the plaintiffs il the final disposal of the suit.
4

.. Likewise, in Pillalamarri Lakshmikantham v 5.:: Krishna SnE.&M.
.Sw.nwm:‘n%.% a suit was instituted by the publ mw_..o.nm for infringement o.mn.wﬁmm_mo”
in a book against the producers and &qnoﬂo_.m.o; E_.:“ It was held Enﬁ_ﬁo%,ﬂ et
be said that the injunction was not the appropriate remedy. Itwasalso eld i .ﬂ.ﬂm_,oﬁ
the publishers were accorded relief of damages, they wmoma not o_m.::. :u_.,_.eﬁ N
accounts. In Shyam Lal Pahariav. Gaya Prasad 63.03. it was m%..::?c tha qm
defendant had a copy of the plaintiff's book __.._:.EE.EQQEN, the :awna_moz o |
which had been published by the plaindff ?Bm.n:.. A copy of the .m.oo. was,
however, found with the defendant when the ooBB_mm_o:.Q had mo:.o E.ur_wo nom_ow ,
of the impugned book. The court also found other evidence .om #ann_sm.m&mu:ﬁgmn
plaintiff’s copyright of 49 pages of his book by the ao:wsa.m:ﬁ._z his book. ; H.Hm. .
these circumstances, the court held that the n_omnsa.msﬂ had infringed the EE:E S
capyright to the extent of 49 pages in his book. The impugned book of the aamo:amﬂw
had been scized under the court’s orders and the same was not allowed to'be s0

inthe market. A small amount of Rs.’50 was also granted as damages 1o theplaintiff. -
(¢) Cases on Patents and Designs

InY.5. Prakasa Rao v. Chief Secretary, Government of Andhra wwan.&..%.
Hyderabad?' the petitioner had obtained patent in respect of Telugu typewrilers.
The government of Andhra Pradesh had cvolved a mE.:.uma key board which was
nothing butreplica of the key board invented by the petitioner. The .mmuén:BoE got
the typewriters manufactured {from companies other than Eo. petitioner and EMm
committed infringement of petitioner’s patent. On the question o.m .umammom..m e
Andhra Pradesh High Court held that the petitioner was in a position 1o get the ..
typewriters manufactured from standard companies and was wncuwa to %Emmnm mm ’
the basis of royalty it might have received on the typewritet machines which cou
have been sold Lo the private parties. The petitioner company was also :nE entitled
10 damages for loss of goodwill and also interest @ 10% per annum. Arother Mﬁa
worth mentioning here is Tobu Enterprises (P} Lid. v. \Qm:ﬁﬁ.{ Em.,_& x\on_a.. in
which Delhi High Court held that a suit for permanent injunction H.mw.q.m_:_:m
infringement of registered design and for rendition of accounts was EmEEEm.Eo.
The court also held that the provisions of section 53 (Piracy of Registered Uo%.msv
could not be interpreted so as to exclude any action for mmmmmam o.: m.:a for R:a_:o.:
of accounts. The court observed that a person complaining of infringement of w.a
design could certainty ask for accounts {rom the n._omazam:ﬁ to .m:oi the profits
earned by the defendant by unlawfully ;m.Em.:ﬁ design of the registered Eov:MSH
because the plaintiff might say that the profit earned by the awmm:.am:.ﬁ would ¢a
loss sustained by him which he could claim as damages. Likewise, _“.u Mls. Niky

Tasha (India) Pvt. Ltd. v. Mis. Faridabad Gas Gadgets Pvt. Lid. P the court

89. Supra note 41.
90. Supra note 34,
91, Supra note 34.
92, Supra note 43,
93, AIR 1985 Del. 136.
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observed that it was open to a plaintiff at any time after the institution of the suit for
infringement of design to move for interlocutory injunction to prevent the defendant
from infringing his design between then and the date of trial.

VII CONCLUSION

PREVENTION OF IMPORTATION OF INFRINGING PRODUCTS

In their submissions/suggestions, the United Stwies suggests that the
procedures contemplated by them include “provisions enabling owners of intellec-
tual property to enforce thejr rights by petitioning governments to prevent impor-
tation of infringing products.” In this connection, itis submitted that in India as seen
in Penguin Bogks Ltd., England v. Mis. India Book Distributors,”* M/s. Penguin
Books Ltd., England were able to stop the imports of books {into India by Indian
parties) which infringed their copyright. Likewise, in Gramophone Company of
India Ltd. v. Birendra Bahadur,”® the Supreme Court held that the word ‘import’
in sections 51 and 53 of the Cépyright Act, 1957 meant *bringing into India from
outside India’ and that it was not limited to importation for commerce only but
included importation for transit across the country. Asaresult of this interpretation,
the court laid down an authority for the proposition thatimport of infringing material
is to be stopped not only when the infringing material is to be used in India but also
in the case when the infringing material is being taken through India to a foreign
country, Thus, it is clear that in India the owner of the intellectual property has an

enforceable right to prevent importation of infringing products as contemplated by
the Americans. _

There is another Supreme Court decision on the same point, In American
Home Products Corporation v. Mac Laboratories Puvt. Lid. %8 the Supreme Court
decided in favour of the American multinational and held that the intention of the
American company to use trade mark through its Indian subsidiary, which was to
be registered subsequently as the registered user of the said trade mark was bond
fide. Thercfore, the application filed under section 46(1)(a) of the Trade and
Merchandise Marks Act, 1958 by the Indian company to have the trade mark in
question removed from the register on the ground that the American company bad
notatany relevant time made use of the trade mark itself and that permitting the use
of the trade mark in this manner through a registered user would amount to
permitting trafficking in trade marks, was rejected.

The above analysis of the Indian law and cases shows the Indian position in
regard to various accusations made before the Negotiating Group on Trade-related
Aspects of Intellectual Property Rights, including Trade in Counterfeit Goods. The
position in Indian law relating to intellectual property rights and their enforcement

adequately meets the expectations/aspirations expressed by U.S.A., EE.C. and
Japan.

94. Supra note 21.

© 95. AIR 1984 5C 667,

96. ATR 1986 SC 137.




PRIVACY AND THE INDIAN LEGAL SYSTEM

Govmp Misnra*

1

IN 1850, Cliarles Warren and Louis Brandeis published their celebrated article
“The Right to Privacy” in the Harvard Law Review,! which is generally acknowl-
edged as the-take off point in the journey of the right to privacy, Ooan..a::am upon
that article, Roscoe Pound observed that it did nothing less than add a chapter to the
law.? Whenever any new concept or discipline has emerged, scholars try Lo trace
its origin in the earliest historical documents:® And, “privacy™ has not been an,
exception to it.*

Professor Westin maintains that man's need for privacy is rooted in his
animal origins and that men and animals share several basic mechanisms for
claiming privacy among their own fellows.* No doubt, there are similarities in the
patterns of life of man, animal and plant. All forms of life eat, all classes of animal
pracreate, Even the plants and trees after they have grown up, bear fruits. There are
dissimilarities also which make human life diffcrent from animal and plant lives.
Rationality and frecdom of choice are said to be distinctive properties of human life
as compared to animal and plant lives. Thus, there are certain properties of human
life which are not shared by animals such as feeling of shame, guilt, indignity,
disrespect, etc. It is, therefore, submitted that the origin of privacy is rooted in the
above unshared properties of human life which is natural, yet different from animal
life. However, all moral and legal considerations are meaningful and applicable
only in the context of human behaviour, .

*  Reader, Campus Law Centre, Faculty of Law, University of Delhi. !

1. 4 Harv. L. Rev. 193 (1850). .

2. Zelman Cowan, fndividual Liberty and the Law 80. However, in Nuth Mull v. Zuka-oollah Beg and

Kareem-oollah Beg, SDA, NWP Rep 92 (1855), Begbie, Smith and Jackson JJ recognised the right
1o privacy in India. In Manishankar Hargovan~, Trikam Narsi, (1867) 5 Bom. HCR ACJ 42, Tucker
and Gibbs JT held that an invasion of privacy. was an infraction of a right for which person injured
has remedy at law. In Gokal Prasadv. Radho, ILR 10 AlL. 358 (1888), Edge CTheld that substantial
interference with such a right of privacy afforded a good cause of action, In the light of these cases,
the observation of Roscoe Pound may be accepted as limited Lo the jurisdiction of the U.5.A. only.

3. Sociology is the last 1o join the family of social sciences. But antecedent and origin of sociology
include the works of Plato and Arstotle.

4, a.  Almost the first page of the Holy Bible, wriies M.R. Konvitz, introduces us to the feeling of
shame as a violation of privacy. After Adam and Eve had ealen the fruit of the iree of knowledge,”
“the eyes of both were opened, and they knew that they were naked, and they sewed fig leaves and
made themselves aprons” : M.R. Konvitz, “Privacy andthe Law: A Philosophical Prelude™, 31 Law
and Contemporary Problems 272 (1966). -

b. Romanlegal system from the very beginning accepied the rules against personal injury (injuria)
which include rights to feelings of human dignity and self-respect. A person could not be
dishonoured or shamed.

c. Cenluries ago eaves-dropping was regarded as a misdemenor, invelving an element of trespass.
Offensive shadowing in a public place also came to be treated as wrong : Paul A. Freund, “Privacy:
Ome Concept or Many," in J. Roland Penonock and John W. Chapman (eds.}, Privacy Nomas X,
p- 182 (1971).

5. Alan F. Westn, Privacy and Freedom 8§ (1970),
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-But human beings are individuated differently in different culturcs. The
value of a culture lies not enly in raising and enlarging the internal man but also in
shaping hig external existence and advance towards high and great ideals.® Thus
En.m..oin.. of man’s total personality is, toa great extent, predicaled upon a mo_:a.
v.o_Enmr economic and socialinstitutions. Ina totalitarian slate, which traditionally
mﬁnwm the idea of privacy as “immoral” “anti-social” and “part of the cult of
individualism™,” privacy may not find favourable climate to grow. On the other
hand, liberal democratic theory assumes that a good life for the individual must have
substantial areas of interest apart from political participation—time devoled to
sports, E.G. ESmEH and similar non-political pursnits, A liberal democratic
system mainiains a strong commitment 1o the family as a basic and autonomous unit
Hm%osain.moa important educational, religious and moral roles and, therefore, the
family is allowed to assert claims to physical and legal privacy against both society
and the state. -As a result of religious diversity and idcas of tolcration, most
democratic systems make religious choice a“privale concern”; both law and custom
forbid government controls over the nature and legitimacy of rcligious affiliation

. and allow maximum privacy for religious observance.®

. The political ideology which finds its expression in the regulatory meas-
ures of human .@a.:mio:n in a given society, which is divorced from the nataral
properties of man and cultural ethos of the society, is bound 10 be ineffective in the
long run. As, for example, recent changes in Soviet law, writes M.C. Setalvad
Qnmn._% show atendency to depart from the original idea of a free dissolubility of 50.
marriage tie. The evolution of Soviet law in various fields is undoubtedly due
largely to En.n:u:mo in the form of the state which has developed into an absolute
government in which the interests of the state are considered (o be paramount. But
the return in part to the old ideas in regard to the marriage tic indicatcs a recognition
of the importance of the marriage institution and its need to Soviet society. Nothing
could iltustrate with greater emphasis the powerful impact which social views and
nEE:.w have ¢ven on absolute governments determined to make a revolulionary
break with.the past.® Further, the 19th All Union Communist Conference in the
m.o.iond.ao: held in June, 1988 had on its agenda, “t0 uphold [ irmly personal and -
privacy rights” under judicial reform, It also aimed at free speech and untapped

_telephones*®

" The importance of privacy as a human righi and its need for legal

. protection has been acknowledged in the following three international documents:- -

¢ .?.n&o 12 of the Universal Declaration of Human Rights adopicd by
the Qa:ﬂmﬂimmoac_e of the United Nations on December 10, 1948, rcads;

" No m:n.m:m: be subjected (0 arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour and

6. R.Fal, History of Hindu Law 88 (1958).
7. Alan F. Westin, supra note 5 al 23.

8, fdam24,

9. M.C. Setalvad, Law and Cutiure 13 (1965).
10. Time , June 27, 1988, pp. 10-11.

o pen ety PR IS

1Y R AL T D R



48 DELHI LAW REVIEW ovoLz

EHEE:O:m<o_.wono:um501m3:o.So?oﬁoa:oso::oii u,mmm:m”
such interference or attacks. - .
(if) Article 17 of the International Oo<n=m=5= O_S_ and vc::n& W:_u_:m
provides:
No one shall be subjected to arbitrary or ::FEE_ 58_‘383@ with
his privacy, fam ify, homc or correspondence, nor to unlawf ul aflacks
on his honour and reputation.

(ili) Article 8 of the European Convention for Protection of E;Bm: w_mw.;m
and Fundamental Freedoms, 1950, provides:

H. m<oJ\o:ofmz._o:rzSwoéon:o_.:_mnzﬁa ‘Sa FB_J
. life, his home and his correspondence. :

2. There shall be no interference by a public authority with ﬂ:c
excrcisc of this right except such as is in accordance with the”
law and is nccessary in a democratic society in the interests of
national securily, public safety or the cconomic well _uo:_m of
the country, for the prevention of disorder or crithc, for the
protection of health or morals, or for protection o_, the :msz
and frecdoms of others,

A number of international conferences!! have been held oBu?ZE:m the
need to protect privacy by law. In several countries, legal measurcs have:been

adopted to protect the right to privacy'? and in many others, commitices were
appointed to investigate the problem connected with the privacy and make suitable

recommendations.'® Despite its heightened importance, there is noconsensus in the
legal and philosophical literature on the Aefinition of privacy.'* For somg, privacy
isa psychological state, a condition of “‘being-apart-from-others” —<¢loscly rclated
to alicnation.’* To others, privacy is a form of power, “the control we have over
information about ourselves”,'s or“the condition under which there is control over
acquaintance with one’s personal alfairs by the one enjoying it”,'” orthe individual's
ability to control the circulation of information rclating to him,”™* Privacy is also
defined as “the claim of individuals, groups, or instilutions to determine for
themselves when, how and to what extent, information aboutthemiis communicated

11. May 22-23, 1967, Stockholm, erganised by the Swedish section of the Tniematicnal Commnission
of Jurists, April 14, 1970, Paris, a “round-table” discussion about Legal Data Processing and
Fluman Rights, Mn?narnﬂuh._'OnﬁcrEu 1970, Brussels, an Intemnational Colloquy, as _.nﬁo:nm
by A.H. Roberson (ed.}, The Right of Privacy (1572).

12. U.S.A,, lingland, Germany, France and Switzerland.

I3 ﬂ:m_mza Report of the Camumittee on Privacy (Chairman: K. Younger); Canada: W...EQQ. and
Cormputers a report by a task force, 1972, Isrcal: A Commiuee headed by Supreme Court Judge,
1. Cahn, was appointed for the similar purpese; The Australian Law Reform Commission proposed
a draft bill on “Publication Privacy™, Discussion Paper No. 1977.

14. Richard 1, Parker, “A Definition of Privacy,” 27 Rutgers L. Rev. 215 (1974).

15. Weinstein, The Uses of Privacy in the Good Life, Privacy Nomos XIUI, p. 94.

16. TFricd, An Anatomy of Values 140 (1970).

17. Gross, Privacy and Autonomy, Privacy Nomos X_‘: p. 169,

18. A. Millee, The Assault on Privacy. 25 (1971).
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to others.”™® For still others, an irnportant aspect of privacy is the freedom notto
“participate in the activities of others, a freedom which is lost when we are forced to
hear the roar of automobile traffic or breathe polluted air.2® “‘Privacy”, says Clark
Havinghurst, “is viewed, to a large extent, as a cultural norm which has been
‘introduced into a variety of legal issues and which serves the purpose of providing
arallying point for those coneerrnéd about the encroachments of mass socicty on the
individual. Its utility is thus much like that of *due process™ or “cqual protection”
in galvanizing the legal system into recognizing and contesting specific threats Lo
freedom - in this case, deep intrusions on human dignity by those in possession of
economic or governmental power.”?! They agree neither on the nature of privacy
(is it a claim? an arca of life? a condition of life?) nor on its characteristics (is it
related to being known? to being sensed? o being interfered with?).” Howgever,
given such diversity of opinion, it will not be out of place to trace briefly the manner
in which the western scholars have defincd privacy.

In 1888, noting for the first time, “a right to be let alone™, Judge Thomas
M. Cooley planted the seed for the legal profession’s interest in privacy ® Two
years later, Sammuel Warren and Louis Brandeis cultivated the notion with the
seminal analysis of the concept of privacy.® They argued:

Thus, in very early times, the law gave a remedy only {or physical
interference with life and property, for trespass viet armis. Then the
“right to life” served only to protect the subject from battery in its
various forms: liberty meant freedom from actual restrain; and the
right to property sccured to the individual his lands and his cattle.
Later, there came a recognition of man’s spiritual nature of his

. feelings and his intellect. Gradually, the scope of these rights
broadened; and now the right 10 life has come lo mean the right o
enjay life - the right to be [et alone....B

They believed that the expansion of property rights constituted a “recog-
nition of man’s spiritual nature.” The principle which protects personal writings and
all other personai productions, not against theft and physical appropriation but
against publication in any form is in reality notthe principle of privale property, but
that of an inviolate personality.® Many psychologists and sociologists have also
defined privacy almost in similar tone. Thus, Bates defines it as *'a person’s [ecling
that others should be excluded from some thing which is of concern to him and also
recognition that others have right to do this.”® Chapin defines it as “a value to be

19. Alan F. Westin, Privacy and Freedom 7 (1968).

20, Emest Van Den Haag, On Privacy, Privacy Nomes X111, p. 161,

21. “Foreword", 31 Law and Contemporary Problems 251 {1966).

22. Ruth L. Gavison, Privacy and its Legal Protection (Unpublished Ph.1), Thesis submiued 1o the
Lniversity of Oxaford in 1975).

23. Thomas Codley, Torts 94 (2nd ed.,1888).

24, Sammuel D, Warren and Louis D. Brandeis, “The Right 1o Privacy”, supra note J.

25. ibid.

26. Id. a1 205,

270 A. Bates, "Privacy - A Useful Concept?” 42 Social Forces 432 (1964),

»




50 DELHI LAW REVIEW VOL. 12,

oncsell: relicf from the pressures of the presence of others.® Jourard defines it as
the “outcome of a person’s wish 1o withhold from others certain knowledge as to his
past and present experience and action and his intention for the future; a desire to
be an enigma to others or Lo control others” perceptions and belief about the self,™

Theabove definitions have twocommon features: The equation of privacy
with withdrawal, or the desire 10 be withdrawn, from public affairs and the
assumplion that privacy is veluntary and essentially involves individual scif-
control. It has, however, been criticised from an analytical perspective, Warren and
Brandcis interpretation of privacy as a “right to be let alone” that protects man’s
inviolale personality™ is unsatisfying. Their definition is too imprecise for judicial
construclion and principled application, let alone incorporation inlo public policy.®
The criticism, it appears, is too wide to be accepied [uliy. For insiance, the U.S.
Supreme Court in Adair v, United States,* " declaring a federal antivellow dog

*statulc unconstitulional as an “invasion of personal Liberty” guaraniced by the Filth
Amendment, quoted with approval, from the treatise by Cooley:

ILisapurtof every man’s civit righis that he be lelt at liberty 10 refuse
business relations with any person whomsoever, whether the refusal
rests upon reason or is the result of whim, caprice, prejudice or
malice. With hisrcasons neither the public nor third persons have any
legal concern.®

[thas rightly been observed™ (hat privacy has largely anegative meaning
Lo many Americans in the same scnse that Warren and Brandeis’s characterization
olitas“lheright1o be letalone” may misleadingly suggesta sensc of aloolness and
withdrawal [rom cvery day life. The opinions of Douglas and Goldberg JJ in

- Griswold v. Connecticut,® imply that privacy may also be the character of acis
p P Y

performed in pubiic view, for example, joining the NAACP or performing an act of
public worship in church. A person may be asserting his right of privacy when he

dresses in an unorthodox way,* or when he ‘loafs” in a public park.®® A person may
claim'the right 1o be let alene when he acts publicly as when he acts privately, Davis
suggested that privacy is an interest or condilion which derives from and is
automatically secured by the prolection of more recognizable rights.®  This
approach is extreme in a8 much as it constituies an absolute denial of a legal right

28. F.S. Chapin, "Some Housing Factors Relaled 10 Mental Hygiene”, 7 J. Soc. fssu. 164 (1951).

29. Sidney M. Jourard,"Some Psychological >€rnzo_._u:<m$.: 31 %a&.h:kﬁq;?ﬁhaanamﬁazn,é
307 {1966).

30. David M. (. 8ricn, Pri vacy, Law and Public __ua_:nv. 501979

31208 U.5. 161 (1908),

32. fbid,

33. William M. Beancy, “The Right 1o Privacy and American Law", 31 Law and Contemporary
Problems 253 (1966),

34. 381 ULS. 479 (1965).

35. People v. 0. Gorman, 214 N Y 284, 8 N, L. 2d 862 (1937)

36. Territory of Hawai v. Anduha, 48 ' 2d 173 (h Cir) 1931,

37, Frederick Davis, "What do we Moan by 'Right1o Privacy?" 4 SouthDakote L.Rev [ atd.5(1959).
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and assumes that j interests in privacy are not intrinsic but merely ao:a.mcﬁ H,SB
and instrumental to, other individual righls.

. Ini 1960, William Prosser, after having revicwed a large number of cases,
ovmozda

. E.w:oﬁ one tort, but a complex of four. The law of privacy comprises
four distinct kinds of invasion of four different interests of the
plaintiff, which are tied together by the common name, but otherwise
have almost nothing in common except that each represents an
interference with the right of the plaintiff, in the phrase’coined by
" Judge Cooley, 10 be let alone **

. The four interests and torts Prosser found were described as follows:

_ 1. Intrusion upon the plaintiff’s seclusion or solitude or into his private
affairs, .

2.. Public disclosure of embarrassing private facts about the plaintiff.
_u...._ . Publicity which places the plaintiff in a false light in the public eye,

"4 Appropriation, for the defendant’s advantage, of the plaintiff’s name
or Eﬁnzmmw. '

‘Prosser’s classification of privacy interests raised much controversy over
the: theoretical and legal foundations of privacy. If Prosser’s analysis was correct,
thén 22‘8: and Brandeis were wrong, Instead of a single interest, there were four
inierests represented by four toris, none of which bore a distinctive interest in
privacy. By re-analyzing Prosser’s classification, Blonstein attempted to show that

the principle of “inviolate personality” was still the fundamental interest in privacy
cases. Em argued:

.The injury i$ to our individuality (o our dignity mm.mnm?ac.&m. and the
- legal remedy represents a social vindication of the human spirit thus
threatened rather than a recompense for the loss suffered.®

h:& Warren and Brandeis, Bloustein assumed that privacy interests have
an intrinsic value, and for this reason they involve more than mere protection of
instrumental value, such as protection of property, repulation and mental suffering.
It has rightly been commented that although Bloustein’s critique usefully empha-
sizes that Prosser’s re-examination cannot be accepted unconditionally, his defini-
tion, like that of Warren and Brandeis, remains imprecise. The problem with
w_o:m:u: s analysis, however, is not that his * ‘explanation is so avide as 10 be
Bom:.:m_omm,_s but ihat he does not define and analyze privacy itself, Rather, his
approach consists of a broad characterization of the reason privacy is of value at all,

38. William Prosser, “Privacy”, 48 Cali. L Rev. 389 (1960) ]

39. Edward Bloustein, "Privacy as an Aspect of Human Dignily: An Answer to Dean Prosser,” 39
N.Y.U.L. Rev, 962 (1564).

40. Gerald Dworkin, "The Commeon Law Protection of Privacy™, 2 U, Tas. L. Rev. 418 a1 433 (1567).
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‘présupposes that privacy primarily involves control.
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namely, that privacy is associated with human [reedom and dignity. Hyman
Gross m..: definition of privacy as “the condition of human life in which acquain-
tance with a person or with affairs of his life which are personal 1o him is limited”
ao.ﬁ :oﬁ. escape ambiguity although it gives a new dimension to the definition of
privacy in terms of control ever personal information about oneself which contra-
dicts his analysis of privacy as a condition of life. This definition is too narrow and
Charles Fried offers similar definition of privacy:

Privacy is not simply an absence of information aboutus in the :.‘.Hwam.

omo:.,na“_.m&o::m_&anouqo_i@:m<oo<o:=mo_.3mmo=mmozn
ourselves... o

The _uo_.mo:.s&o cnjoys privacy is able to grant or deny access to -
others.... Privacy, thus is control aver knowledge about oneself...*

Alan F. Westin has defincd privacy thus:

The claim of individuals groups, or institutions to determine for

themselves when, how, and to what extent information abouii them is

..c,oESE__nEQ_ to others... The right of an individual to decidé what

information about himself should be communicated 1o others ‘ard

_.an_. what circumstances viewed in terms of the relation of: the

individual to social participation, privacy is the voluntary and tempo-

rary withdrawal'of a person from the general society throu m:ﬁ:wmmnm_.

or .ﬁwu\oro_ommnm_ means, either in a state of solitude or small group

intimacy or, when among larger groups, in a condition of anonymity

and reserve.®? , ’

Arthur Miller has also defined privacy as “the individual’s mvm.:Q o
oo.sqo_ the circulation of information relating to him.”* Richard Parker has defined
privacy in the following words: Sl

Privacy is control over when and by whomi the various parts ow uscan
be sensed by others.... (more specifically,} control over who can see .
us, hear us, touch us, smell us, and taste us, in sum, control over who
can sense us, is the core of concept of privacy. It is control over'the
sort of information found in dossiers and data banks.* o

H.: n‘on.ﬁm: situations, for instance, when a private “eye” a n:oBmEﬁ:.ﬂ.
tracks an individual, that person’s privacy may be invaded but in such an instance
m:ﬂo is no communication or disclosure of personal information. Many wn?ma«
interests EE have been constitutionally recognized involve neither dissemination
nor acquisition of personal information. Examples range from cases involving:

music on public buses, loudspeakers on public streets and door to deor salesmen to

4], Hyman Onwumm. “The Concept of Privacy”, 42 N_Y.U.L. Rev. 36 (1967)
42. Charles Fried, “Privacy” 77 Yale L.J482-83 (1965).

43. Alan F. Westin, supra note 5 at 7-8. .

44, Arhur Miller, supra note 18 at 235,

45. Richard w” Parker, " A Definition of Privacy™, supra note 18 at 280- 81.
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decisions on the use of contraceptives and the permissibility of abortions. In ali
these instances, the interests in privacy have nothing to do with disclosures of
personal information but rather with an individual’s freedom to engage in private
activities. Despite the above criticisms, the definitional approach to privacy as
“control over personal information has been appealing for a number of reasons: It
embraces a broad range of privacy interests; it appears appropriate and applicable
to the problems associated.with personal information heid by the government

~_ agencies, and finally, it tends itself to normative arguments for legislating privacy
- safeguards.*

The conclusions reached at the Nordic conference of jurists in May, 1967
give a considerable broader definition of the legal field covered by the concepl of
privacy. According to these conclusions, the right to privacy means the right of the
individual to lead his own life protected against:

a. Interference with his private, family and home life.

b. Interference with his physical or mental integrity or his moral or
intellectual freedom. i

¢. Attacks on his honour or reputation. |

d. Being placed in a false light.

e. The disclosure of irrelevant, embarrassing facts relating to his private

life.

The use of his name, identity or likeness.

Spying, prying, watching and besetting.

= om o

Interference with his correspondence.
i.  Misuse of his private communications, written or oral.

h. Disclosure of information given or received by ‘him in circum-
“stances of professional confidence.”’

The Indian scholars2 who have written articles on privacy, have preferred
to rely upon the definition given by the western scholars rather than coptributing
their own. One of them, of course, initiated the question regarding the concept o
privacy in India but concluded with the following observations: .

Our ancient law in Dharmshastras also recognised the concept of
privacy. Really, the law of privacy has been well-expounded in the
commentaries of the old law. Kautilya in his Arthashatra has
prescribed a detailed procedure to ensure right to privacy while
ministers were consulted. Butneither inancient law nor ifthe present

46. David M. O Brien, supra note 30 at 13,

47. A. H. Robertson, supra note 11 at 31,
48, B. Shanta Kumari, “Infringement of Privacy as an Actionable Ton*' s VI The Year Book of Legal

Studies 92 (1972); F.S. Nariman, “The Right to be Let Alone, - A Tundamental Right”, XVII The
Indian Advocate 76 {1977) Aniruch Prasad, "New Dimensions of the Right to Privacy under the
Indian Constitution™, XIV J.C.P.S. 252 (1980); Shrinivas Gupta, “Right Lo Privacy: A Kind of
Personal Autonomy”", Lex et Juris {August 30, 1988).
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law the term “privacy’ has anywhere been defined nor any judicial
pronouncement has so far come to make the position clear,*?

Because of certain common features in privacy, secrecy and confidential-
ity, the distinctive feature among them gets blurred. Privacy as 2 human right has
got 1o be distinguished from ‘secrecy’ and ‘confidentiality’. Secrecy is a means to
an end while privacy is an end in itself. Confidentiality is reposed, secrecy is
maintained and privacy is respected. The sole purpose of the detailed procedure
prescribed in the Kautilya’s Arthashasira for consulting the ministers-s o ward off
possible leakage or divulgence of the state policies in the statecraft the legacy of
whichis found even today in the provisions of the Indian Official Secrets .>n.r 1923,
This was not 1o ensure any one’s right to privacy. At times, secrecy.is maintained
lorespectone’s privacy. In fact, there are several statutes® in India which prohibit
divulgence of information acquired in the course of one’s official capacity. In ali
m:n: cases, institutional sccrecy is maintained to respect individual’s privacy who
have busincss relations with institutions. Uncertainty of Emm:_nm which thrives
because of the conceptual vacuum surrounding the legal notion of privacy is partly
coom:mo of a priori assumptions ¢n the part of the western scholars and derivative
status of * privacy” as interpreted by the judiciary. Even the Warren and Brandeis’
article™ was influenced by Lheir personal grievance against the yellow press. Their
work was thus something of alawyer’s catharsis rather than objective scholarship.
Privacy, whether legal or mata-legal, cannot be conceived of without “exclusion”.
But it raises the question: Exclusion from what?.” And here is the rub. The end of
any legal system is to promote the welfare and happiness of man and not to make
him annoyed, embarrassed and unhappy. Viewed in the cross-cultural background,
even the concepts of annoyance and embarrassment vary rather widely. The
feelings of shame, indignity, disrespect, guilt, embarrassment, annoyance and
inconvenience are properties of human nature. But the questions such as what is
shameful or disrespect, etc. have got 10 be decided in the context of a particular
culture. This is one of the reasons which defies a universally acceptable definition

- of privacy. There cannot be acommon definition of privacy with uncommon human

behaviour., Valmiki rightly defined privacy thus:

49. Shrinivas Gupta, “Right 10 Privacy: A Kind of Personal Auvtonomy™, ibid.

50. Scction 44 read with the second schedule of the State Bank of India Act, 1555; secs. 11 and 15 of
the Census Act, 1948; sec. 5 of the Bankers' Book Bvidence Act, 18%1; sec. 51 read with the first
schedule of the National Bank for Agriculture and Rural Development Act, 1981; sec, 20 read with
the schedule of the National Co-cperative Development Corperation Act, 1962; sec. 4(3) of the
International Monetary Fund and Bank Act, 1945; secs. 21 and. 30-of the Industrial Disputes Act,
1947: sec. 38 read with the schedule of the Export-Impdrt Bank of India Act, 1981; secs. 35 and 36
of the Children Act, 1960; secs. 80 and-BOA of the Estate Duty Act, 1953; sec. 39 read with the first
schedule of the Deposit Insurance and Credit Guarantee Corporaticn Act, 1961; sec. 41 read with
the first schedule of the Agriculural Refinance and Development Corporaticn Act, 1963; sec, 13
read with the third schedule of the Banking Companies { Acquisition and Transfer of UndenaKings)Act,
1970; secs. 34A and 36AD of the Banking Regulation Act, 1949 and scc. 9 of the Capital Issues
(Control) Act, 1947,

51. Supranote 1.

'52. Supra noic 21,
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Zo Dreesha Rajastkarah Vrittamavararan Striyah.s?

. AZEEQ. the shelter of a house nor the veil, neither high walls, nor
:o:oﬁm sbch as these are the proper safeguards for a women's
Soaami it is her own conduct that should guard her).

,::w an avarana’ used in the above text means 3 shield or screen, It

connotes exclusion and, thus, may be understood as mmzmw:nonc?m_osp of privacy.

! The genius of Valmiki in indentifying privacy (avarana) with one’s conduct adds
" dyhamism to the concept and its definition may vary with varying modes of conduct.

It may be understood in the same way as Stammler’s celebrated phrase, *natural law
with <mﬁm€m contents”. Nakedness is not a matter of shame, annoyance or
embarrassment for a member of the nudist club. Different legal systems, thus,
emphasize different aspects and the customs related to privacy differ greatly from

gz e

. * culture to culture, social syslem to social system and situation to situation. There
are frontiers, writes Amold Simmel, not artificially drawn within which men should
be inviolable, these frontiers being defined in terms of rules so long and widely
accepted that their observance has entered into the very conception of a normal
human cnsw. The frontiers mentioned are “not artificially drawn” because they are
recognized inl a given culture as legitimate boundarised of the personality.”* This
‘line of argument becomes clear if one keeps in mind the functional justification of
privacy. _Pono_d_nm to Westin,* the functions of privacy in democratic societies
can be grouped under the following four headings: (a) Personal autonomy; (b)
Emotional release; (c) Self-cvaluation; and (d) Limited and protected communica-
tion. . :

(a) Personal Autonomy ;

Thé most serious threat to the individual’s autonomy is the possibility that
Some-one may penetrate the inner zone and leam his ultimate secrets either by
* physical or psychological means. This deliberate penetration of the individual's
protective shell, his psychological armor, would leave him naked to ridicule and
shame and would put him under the control of those who knew his secrets. The
autonomy that privacy protects is also vital 1o the development of individuality and
consciousness of individual choice in life. Leontine Young noted that “without
privacy there is no individuality. There are types only. Who can know what he
thinks and feéls if he never has the opportunily to be alone with his thoughts and
feclings?”*" This development of individuatity is particularly important in demo-
cratic societies since qualities of independent thought, diversity of views and non-
"conformity are considered desirable traits of individuals. Such independence
requires time for shellered experimentation and testing of ideas for preparation and

53, N.TRaghunathan (Trans.}, I Srimad Valmiki Ramayanam 344,
54. Wilson, Sanskrit English Dictionary,

55. Amold Simmel, “Privacy”, 12 [nternational Encyclopedia of Social Sciences 480.
56. Alan F. Westin, supra note 5 a1 32,

57 F.n.p::bn Young, Life Among the Giants (1966), quoted by Alan F. Westin, id. at 34,
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practice in thought and conduct without fear of ridicule or wc_._m:%.msa for the
opportunity 1o alter opinions before making them public. The individual’s sense
that it is he who decides when to “go public” is a crucial aspect of his mmm:um of
autonomy. Summing up the importance of privacy for political liberty; Clinton
Rossiler stressed the feature of antonomy in the following words: _

Privacy is a special kind of independence, which can be understood
‘as an attempt to secure autonomy in at least a few personal-and
spiritual concerns, if necessary in defiance of all the Enwmu_..mm ‘of
modem society.... [t akes to erect an unbreachable wall of &nz:.v, and
reserve against the entire world. The free man is the private ‘man, the
man who still keeps some of his thoughts and judgements entirely to -
himself, who feels no overriding compuision to share every thing of
value with others, not even thosc he loves and trusts.® L

(b) Emational Release s g

Social scientists agree that each person constantly plays a series of varied
and multiple roles depending on his audience and behavioral situation.® On any
given day, 2 man may move through the roles of stern father, _oi_._m.gmg..:a. car-
pool comedian, skilled lathe operator, union steward, water-coolér flirt, and
American Iegion committee chairman—all psychologically different roles that he
moves from scene to scenc on the social stage. Like actors on the dramatic stage,
Goffman noted,®® individuals can sustain roles only for reasonable periods of time
and no individual can play indelinitely, without relief, the variety of rofes that life
demands. There have to be moments “off stage” when the individuals can be
“himsel{” tender, angry, irretable, lustful or dream-filled. Such moments'may come
in solitude; in the intimacy of family, peers or woman to woman .m:a..&m:.w to man
no_.mxmmonw in the anonymity of park or street or in a state of reserve while in group.
Privacy in this aspect gives individuals, from factory workers ‘to. Presidents, a

chance to lay their masks aside for rest. To bealways “on™ would destroy-the huiman -

organism. . .

. >ao§o~ form of emotional release is provided by the ?oﬁo:o:. privacy
gives to minor non-compliance with sccial norms.  Somc norms are formally
adopted - perhaps as law - which society really expects many persongte bredk. This
ambivalence produces a situation in which almost every one does hreak some social
or institutional norms - for cxample, violating traffic laws, breaking sexual mores,
cheating on expense accounls, overstating income-tax deductionsor wBo_E:m inrest
rooms when this is prohibiled. Although society will usually punish the most”
flagrant abuses, it tolerates the great bulk of the violations as “permissible”

deviations. If there were no privacy to permit society to ignore these deviations- if
all transgressions were known—most persons in sociely would be under organiza-
tional discipline or in jail, or could be manipulated by threats of such action. The

58, Clinton Rossiter, The Pattern of Liberty, quoted by Alan F. Westin, ibid.
59, Golfman, Presentation of Self 56-57, quoled by 'Alan B, Westin, ibid.
60, fhid. '
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firm expectation of having privacy for permissible deviations 15 a distinguishing

_ characteristic of life in a fre¢ society. Atalesser but stitl important level, privacy

also allows individuals to deviate temporarily from social etiquette when alone or
among intimates, as by putting {cot on desks, cursing, lelting one's face:go slack or

- scratching wherever one itches.

Another aspect. of--reléase’ is the “gafcty-valve” function afforded by
privacy. Most persons need 10 give vent to their anger at “the system”, “city hall”,
“he boss” and various others who exercise authority over them, and 1o do this inthe
intimacy of family or friendship circles or in private papers, without fear of being
held responsible for such comments. This is very dilferent from [reedom of speech
or press, which involves pubticly voiced criticism without fear of interference by
governmentand subject only to private suit. Rather, the aspectol release concerned
here involves commentary thalmay be wholly un fair, frivolous, nasty and libelous,
but is never socially measured because it is uttered in privacy. Without the aid of
such release in accommodating the daily abrasions with authoritics, most people
would expericnee serious emational pressure.

Surveillance of bodily and sexual functions by outsidors is practised with _

" social approval only in what sociologists call “total institution?— such as jails,

mental institutions and monasteries—or on volunleers in medical or behavioral-
science experiments. Even then, prisoners and patients usually complain about
being watched and seck ways to escape the constant surveillance of guards.

(¢) Self-evaluation

Every individual nceds to integrate his expericnces into a meaningful
pattern and to exert his individuality on events. To carry on such sclf-cvaluation,
privacy isessential. Thisis particularly true of creative persons. Studics of creativity
show that it is in reflective solitude and even “day drcaming” during moments of
reserve thal most ceeative “nen-verbal” thought takes place. At such moments, the
individual runs ideas and impressions through hismind ina flow of associations; the
presence of others tends 1o inhibit this process. The cvaluative functlion of E.?mn.w
also has major moral dimension that exercise of conscience by which the individual
“represses himself”, while people often consider the moral consequences of their
acts during the course of daily affairs, it is primarily in periods of privacy that they
take a moral inventory of on-going conduct and measure current performance
against personal ideals. For many persons, this process is a religious exercise.
Religionscontemplation, said Coe, wasatime for “organizing the sclf” and William
James called religion the experience of “individual men in their solitude™® Thus,
periods for rumination over past events and for communication with oneself have
been said to be “institutionalized in all socicties.® : g

A final contribution of privacy to evaluation isitsrole in (he proper timing

&3, William James, The Varieties &..nm_;.wﬁ.oﬁ Experience 31 (1902), quoted by Alan T. Westin, id.
at37. : . .

62. Alfred R. Lindesmith and A L. Strauss, Secial Psychology 435 (1956), quoted by Alan F. Westin,
ibid,




PN S g e e o e

58 DELHI LAW REVIEW

of the decision to move from private reflection or intimate conversation 1o a more
general publication of acts and thoughts. This is the process by which one iests his
own evaluations against the responses of his peers. Given the delicacy of aperson’s
relations with intimates and associates, decidin g whenand to whatexteni to disclose
facts about himself—and to put othersin the positionof receiving such confidences-
is a matter of enormous concern in personal interaction, almost as important as
whether 10 disclose at all.
(d) Limited and Protected Communication

The greatest threat to civilized social life would be a situation in which
each individual was utterly candid in his communications with others, saying
exactly what he knew or felt at all times. The havoc done to interpersonal relations
by children, saints, mental patients and aduli “innocents” is legendary. Privacy for
limited and protected communication has two general aspects. First, it providesthe
individual with the opportunity he nseds for sharing confidences and intimacies

with those he trusts—spouse, the family, personal friends and close associates at -

work. Theindividual discloses because he knows that breach of confidence violates
social norms in a civilized society. In addition, the individual oflen wants to secure
copnsel from persons with whom he does not have to live daily after disclosing his
confidences. He seeks professionally objective advice [rom persons whose status in
society promises that they will not [ater use his distress to take advantage of him.
To protect freedom of limited communication, such relationships—with doctors,
lawyers, ministers, psychiatrists, psychologisis and others—are given varying but
important degrees of legal privilege against forced disclosure. The privacy givento
the religious confessional in democratic societies is well-known, but the need for
confession is so general that those without religious commitment have institution-
alized their substitute in psychiatric and counselling services.

In its second general aspect, privacy through limited communication
serves Lo set necessary boundaries of mental distance in interpersonal situations
ranging from the most intimate 10 the most formal and public. In marriage, for
example, husbantls and wives need to retain island of privacy in the midst of their
intimacy if they are to preserve a saving respect and mystery in the rclation. These
small matters, involving management of money, personal habits and outside
activities, to the more serious levels of past expericnces and inner secrets of
personality. Successful marriages-usually depend on the discovery of the ideal line
between privacy and revelation and on the respect of both partners for that line. In
work situations, mentai distance is necessary so that the relations of superior and
subordinate do not slip into an intimacy which would create-s-lack of respect and
an impediment to directions and cormrection. Thus, physical amangements shield
superiors from constant observation by subordinates and social etiquette forbids
conversation or off-duty contacts that are “1o0 close™ for the work relationship.
Stmilar distance is observed in relation between teacher and student, parcnt and
child, minister and communicant and many others.

Having discussed the above functions of privacy, Weslin further observes
that privacy functions basically as an instrument for achieving individuai goals of
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m.a;éomxummoz.wu As such, it is only _UEA of the individual’s complex and shifting

system of social ngeds, part of the way he adjusts his emotional _.:mn:miwh.s w the
vamm.m of ﬁowm.o:mu and social stimuli that he encounters in daily life. Individuals

_have needs for disclosure and companicnship every bit as important as their need

for privacy. To be left in privacy when one wants companionship is as uncomfort-

. able as the inability to have privacy when one craves for it. This balance of privacy

and disclosure -will be powerfully influenced, of course, both _ux the moowo:m,m
cultural norms and the particular individual’s status and life situation. The basic
pointis thateach individnal must, within the larger contextof his culture, status and
personal mwcmzo.? make a continous adjustment gms_@ma his needs _mon mo_iao and
noBumaoa.EF.mwa intimacy and general social intercourse for anonymity and
responsible participation in society forreserve and disclosure. A froe moQo.Q._om.,.Bm
this choice to'the individual for this is the core of the “right of 595.&:& privacy”—
the right of the individual to decide [or himself with only nx_HmanEw exceptions
in the interests of society when and on what terms his acts shoul be revealed to the
general public.*

Tris rather difficult to add anything more to such a detailed aomoa.@n._ou.%
the functions of privacy as Westin mentioned as noted above. However, his entire
description is predicated upon a civilized social life. mo hasnot aﬂ&ﬂ.ﬁm& overthe
role of privacy in the transformation of a natural mon_m.Q to a civilized o_:o. For,
civilization itself is the progress towards a society of privacy. The savage's whole
existence is public. Civilization is the process of setting man free m.oi SM?& The
more one knows about a person, the greater one's power Lo &:.dmma ?B” To sum
up, the functional justification of privacy as a human :mE.:n.w in protecting :Esmm
beings against émotional disturbances of anxiety, :c:..:_m:w:_ oBﬂE.H.B.m.HnE.
disgrace,® inconvenience,® annoyance™ shame and feeling of indignities. It _
protects morals and ideas of decency.™ .

II
India, it has been said, is far behind both the United w&:maoﬂ Ea. the
United States of America in active judicial enforcement or even public Emn..._.m.m_o.:.w
of privacy kaws.™ The lack of demand of public debate on the threat to the nm:m to
privacy may mislead acasual observer tobelieve that there are no laws safeguarding
this human right in India.” In fact, it has not misled a casual observer only but also

64, Jd. at39-42. . |

65. Ayn Rand, The Fountainhead 660 (1986) . s

66. Stdnley I. Benn, “Privacy, Freedom and Respect for Persons'™ Privacy Nomes XIII, p. 6.

&1. Julius Swne, Soctal Dimension of Law and Justice 213 (1966). :

68, Gokid Prasad v. Radho, supra note 2 at 388. o ) )

69. Keshav Harkha v. Garpat Hirachand, 8 Bom HC ACY 87 (1871); ME_.__::WE Udpirav v. Reids, 9
. Bom HC ACJ 266 (1872) and Bhagwan Das v. Sheikh Zamurrad Hussain, 119 IC 833 (1929).
70. Kuvarji Premehand v, Bei Javer, 6 Bom HC Rep 143 (1869).

71. Kanbi Deva Karsan v. Kanbi Bara Punja, AIR Gmu Sau. 67.

72. Richard P. Claude (ed.), Comparative Human Rights 150 (1976).
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jurists,” journalisis’™ and public men’ to believe that there is no right to privacy
in the Indian legal system. '

. Jagannadhdas J., went one step further (o maintain that the Constitution
wm Fa_m. does not recognize right to privacy and there is no justification to
import it by some process’ of strained construction,”™ Professor Baxi’ ‘went to
the me.an in subscribing to the view that privacy is alien to Indian culture,”®
M_MN .Hm:: reason, it appears, which gave rise to such a climate of opinion, is the
ocmom. nw_ué serious _.omown.ns in the Indian law on the subject. It has :m:.._w been

No Indian scholar has yct synthesized existing privacy law so-as'to

identi{y those principles which are now recessed in the vaults of the
law libraries.”

It is to dispel such erroneous climate of opinion and as an &ffort to clean
a few layers of dust thus far accumulated on the vaults of law libraries, the present
study undertakes a critical examination of the Indian legal system to-highlight the
safeguards it provides to the right to privacy. - ' .

Every society in course of its evolution gathers certain intellectual, ethical
and spiritual values. The aggregate of these vatues can perhaps be said 1o be the
culture of a society at a given period of time. The beliefs, the dogmas, the
predilections and the antipathies of the people constituting the society have alf a
share in the formulations of these values.® Ancient Indian theory of knowledge
based on the Upnisads, aims at the ultimate Reality of the universe. Perception deals
with objects that come within the range of our senses in which [ield it is paramount.
Inference, which is based on pereeption, is operative regarding thingsthat are not
soperceived but are accessible (o the mind, But where perception, inference,etc. fail

10 give definite knowledge, scriptures like the Upnisads are our only guide. The™

methodology suggested in the Upnisads is called Upasana or meditation, Its aim is
gradually to withdraw the aspirant’s mind from external things and direct it
inward—to make him more and more introspective so that he may get rid of his
dependence on the objective world ® Meditation is not possible without concentra-

tion and concentration is possible if the person concentrating is not disturbed. Thus,

from the very dawn of the Vedic culwre, disturbing a mediating sage canie to be
regardedasa sin or a wrong of the highest order in the Indian society. The following
text from the epic Ramayan illustrales it R

qa.<.W.ﬂlmr:uav.n_...\ﬁ:.nmnan_hmv.a:hHmoComov“Nn_hHu:OoSnn. ?B.:E:nh‘hn._vmlw. nah;_rmmh_.%

80, .. :

75. Ranjit Lal, Vidwra, Feb. 1981, p. 9. ) ' L

76. V.N. Gadgil (then Member of Pacliament) had mtroduced “The Right to Privacy Bill, 1981" in Lok
Sabha in March, 1981. o

7. MP. Sharma v. Satish Chandra, AIR 1954 SC 300 a1 306-307. I

78. F” K. Mathew, Dernocracy, Equality and Freedom, Intro. LXXIV, note 262 (1978). ..

79. Richard P. Claude (cd.), Comparative Human Rights supra note 72 a1 150. |

80. M.C. Scualvad, Law and Culture, supra note 9 at 1: o

81. S, Radhakrishnan (ed.), The Cuitural Heritage of india, vol. i, pp. 349-50 (1970). -
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Yanman lobhayase Rambhe kama krodh jayaininam, ,
Dash varsh sahasrani shailee sthasyasi durbhaga.*?

: ) (In order to win over sex and anger I was meditating, you have
3 disturbed my meditation as punishment for which you turn to be stone
for ten thousand-years).”
The Manu Smrie in its following text also supports the above view:
Ekaki chintayennityan vivikte hitmatmanah,
Ekaki chintayanohi paran shreyoadhigachchhati.

. (One should meditate alone in a lonely place for only by meditating
alone he will attain salvation) ®*

The Grifhya Sutras contain elaborate rules for the construction of a house.
The house consisted of a number of rooms, such as a bed-room (sayaninya), a store-
room, a kitchen {bhakta-sarana), a hall or drawing room (sebha) and compound ®
Apte maintaing that a bed-room, a drawing-roor, provision room and a nursery
used 10 be the parts of a house.5* The main door of the house was not supposed 10
face the door of another house and the construction of the house was to be so devised
that the house-holder should not be seen by unholy persons while performing
religious acts or while dinning in his house.*® Even in the selcction of site for a
dwelling house, the main consideration, it appears, was to avoid the sight of persons
or things.that formed impediments.to the studies of the vedas.®’

A few conclusions that may be drawn from the above descriptions are that
people wanted to exclude even the sight of unholy persons or sirangers while

having a scparate bed-room or a nursery reflects a modicum of privacy in its
rudimentary form, a fore-runner of the modemn psychiatrists’ thesis.®

In Kautilya’s Arthashastra also, elaborate rules regulating the construc-
tion of houses are prescribed. The rufes prescribed run thus: .

; §2. Ramanarayan Dutia Shaswri (ed.),Valmiki Ramayan 154.

k 83. Hargovind Shastri (ed.), Manusmriti 276,

. 84, Ram Gopal, India of Vedic Kalpasutras 151.

85, V.M. Apte., Social and Religious Liife in the Grikya Suiras 142,

; 86, Jd. at141.

87. fd. at 180.

88. Privacyin the bed-roomis anecessity forboth children and parents and faulty slecping arrangements
represent a subtle form of sexual abuse, observes psychiatrist Gabriel V. Laury of the State
University of New York: “Such arrangements are generally made by well meaning parents who are

p unaware that their child has become an individual with his cwn personality, his own sexuality, and
with a right of modesty and privacy.” “Privacy begins with birth”, advises Sugar: Keep an infant in
a bed-room separaté from yours. Psychiatrists generally agree that regular sleeping in a parent’s bed
can impair the child’s psycho-sexual development. An infant who remains in his mother’s bed upte
ayearmay have trouble acquiring a sense of ideniity—separaic from his mother, cautions Sugar, The
child may develop anxiety, even panic, when separating from his mother, As a boy gets older,
sleeping in his parent's bed may promote an unconscious wish to possess his mother and remove his

- father. A litule girl can devclop similar feelings for her father and against her mother. R. Howard

and E. Lewis Martha, “Bedrooms”, Sexology Today 41-42 (Sept., 1980).

performing religious acts and while dinning. Further, the nced or the purposc ol -
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The owners of houses may construct their houses in any other way
they collectively like, but they shall avoid whatever is injurious. With
a view 1o ward off the evil consequences of rain, the top of the roof
- shall be covered over with a broad mat, not blowable by the wind.
' NeitHer shall the roof to be suchas will easily bend or break. Violation
' of this rule shall be punished with the first amercement, The same
. punishment shall be meted out for cansing annoyance by construct-
ing doors or windows facing those of others’ houses, except when
these houses are separated by the king’s road or the high road... %

3 . With the exception of private rooms and parlours (angana) all
. other parts of houses as well as apartments where {ire is ever kindled
;. : for worship or a mortar is situated shall be thrown open for common
. Ewﬁ.wo

g , . Itis evident from the above excerpts that the houses used 10 be divided into

. two main parts, viz. (a) private rooms and parlours meant for exclusive use of ladies

[ and (b} the rest of the house open for commeon use. Here the phrase “common use”

_ must be understood in a sense implying common use for the family members alone.

“The sanctity of the family house was secured by prohibiting persons to enter

another’s house {without the owner’s consent) either during the day or night. The

punishment prescribed for violation of such prohibition was the first amercement

. and the middle most amercement respectively.” Further, any one who used to

K construct doors and windows facing others’ houses causing annoyance 0 his

*  neighbours was 1o be punished. One among the factors causing annoyance was the

exposure of private rooms and parlours meant for exclusive use of ladies, for :_c.w

were not supposed either to be seen by male (stranger) or go cut of their houses. This

K prescription of Arthashastra is nothing but the contemporary customary :.WE. 0

privacy as adhered to by the Indian and British Indian courts which got codified
under section 18 of the Indian Easemenis Act, 1882 also.?2 ) :

The ancient Indian society in general was duty-oriented and, therefore, the
rightof an individual can be inferred from the duties thus imposed. For oxmam_m. the
text, na suptan pratibodhayet (a sleeping man ought not to be disturbed), imposes
a general duty not to disturb any one’s sleep. It may be inferred from the m_uo,ﬁ text
that every one enjoyed the right of undisturbed slecp. The Manu Smriti enjoins,
“shreyansan na prabodayet” (ihe elders should not be disturbed while sleeping).
Infact, even the laws of war as enshrined in the epic, Mahabharat prohibitedkilling

mo.W..mrnﬂﬁmmiQ..B:.n.v.Nn::._c__ndx_zgubb.ﬁnpmwﬁom_v.

90. Id. a1 190, A

91. Id. at261.

92. Section 18, Mustration (b) is worded thus :
By the custom of certain 1own no owner or occupier of 2 house can open a new window therein
50 84 substantially to invade his ncighbours® privacy. A builds a house in the 1own near B's
house. A thereupon acquires an easement that B shall not open new windows in his house so
a8 10 command a view of the portions of A’s house which are ordinarily excluded from
observation, and B acquires a like easement with respect 1o A's house.

93. Hargovind Shastri (ed.), Manusmrit 339,

SRR b A S ] LT R YAt AR AT

P e O S T

T TR TR,

1990 . , PRIVACY 63

of a person while sleeping.* A woman was not supposed to be seen by any male
(stranger). This is amply supported by both the epics Ramayan and Mahabharat.
. But mere- glance was not considered a wron g. It was the mental approach revealed
through such glance that was the determinin g factor to establish whether a WIONg
was commitied.®> The practice of putting veil while stirring out of the house for
ladies is also described in the epic.% Further, not only Lo see other women but to
touch them was also considered a wrong.#” Overhearing confidential talks and
seeing others involved in such talks was meted out with rigorous punishment.*®
Impersonation was prohibited and penalized®® One who used to divulge the
misdeeds of another when confidentiaily informed in a lonely place for keeping it
secret was 1o be punished.!® Once the King Pandu, killed a he—deer while it wasg
enjoying sex with a she-deer. The deer was none else bul a transmigrated sage,
named Kindam, who made his dying declaration as under:

Ahan hi Kindamonama tapasapratimo muinih,
Vyapatra panmanushyanan mreegah maithun macharam,

{lam a sage named Kindam. To avoid the feeling of shame I became
a deer and was enjoying sex with a she-deer).

. The above text establishes that the feeling of shame is a peculiar property

of human nature which distinguishes human sex from animal sex. I, is the fecling

. of shame thatdrives human beings to a lonely place for the enjoyment of sex. The

sage, Parasara, desired to have sexual intercourse with the girl known as Mar-

syagandhaand signified his desire to her. Thisall happened near ariver on both sides
of which several people were having their bath. Matsyagandha replied:

Sabravitpashya Bhagwanparavare rishinshthitan,
* Avaryodrishyatorevih kathan wsyatsmagamah, !¢

. (Don't you see many sages standing on both sides of the river? How
~ canIhave sexual intercourse with you within the reach of their sight).

" A review of the above authorities amply proves the ptevalence of rules
respecting the privacy of individuals in ancient Indian society. A person was not to
be disturbed while meditating, sleeping or studying. Enjoyment of sex and food
were recommended in a secluded place, away from the sight of others. Even the call
of nature was attended in a secluded place where one may not be observed by others.

‘Even the prisoners and slaves were protected in their daily avocations of sleeping, .

eating, sitling or excreting. A male was enjoined not to se¢e, touch or meet other
woman in alonely place. Visits 1o others’ house without the owner’s consent at odd

94. - Shreepad Damodar Satavalekar (ed.), Mahabharat 34 and 424,
95. Ramanarayan Duuia Shastri (ed.). Valmiki Ramayan T75.

96. Id.al 1401 and 1402,

§7. Id. at 496,606, 915 and 963,

98. Id. a1 1656.

99. 'Jd. a1 126.

00 Id. a392,

101. Shreepad Damodar Satavalekar (ed.), Mahabharat 595.

102, Id. at 3G1,
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hours and during nights were prohibited. The practice of veiling eyes among a
section of women was also in existence. Information given in conlidence was :mp
supposed to be divulged. The Mitakshara enjoins that o=a.$.:o wears other’s
garments shall be punished.’” It may be relevany to mention :.Q.o that :ﬂm
considerations as (o what information cught 1o be withhield by an 5959&., entered
into the very ethical code of conduct prescribed in the ancient Eammz society. The
following texts exemplify this: ,
Susidhh moukhadhan gharman grechachchhidran cha maithunart,
Kubhuktan kushrutan chairva matimannaprakashyet.'®

{The medicine the effectiveness of which has been tested or proved,
acts pertaining to religion, defect of one’s family, sexual matters,
eating prohibited food and hearing insulting words ought not t© be
made open by a prudent man). ; .
Darckhu kinchit swajanekhu kinchid gopyan é.«mmznwr.c,
Sutekhu kinchit, yuktan na va yuktan maidan Sn:i&.?
Veda dvipashchinma haton anurodhat}® )
(One ought to keep secret something from his éﬁn..moaoi:m from
his relatives, something from his friends and something from his son.
When asked by his elders, a prudent man should reply mﬁomgﬁﬁm
taken into consideration whether such disclosure of confidential
matter is proper).
In 1888, Edge CJ of the Allahabad High Court had observed: :

In my opinjon, the fact that there isno such custom of ?..Qm&.._w:oéz
to the law of England can have no bearing on the question fro__.:m_,
there can be in India an usage or custom of privacy valid inlaw. The. .
conditions of domestic life in the two countries have from remote-
times beer essentialfy different, and in my opinion, it isowingtothat "
difference in the conditions of domestic life alone that a custom
which appears to me 10 be a perfectly reasonable one in India mroaa
be unknown in England.'® S o
Urging the right to privacy for the Brirish nationals on the U.mmmm of the
Indian cases, Percy H. Winfield, in 1931, made an appeal 10 :ﬁ ,Eocma. om
Commons wherein he said: R
The Indian cases have been referred to not of course, for the purpose
of urging their application to the different vm:moc_ma n.:.nciwssmﬁm
which prevail in England, butas an illustration omﬁ:mg:@.om Indian _
law where the need of protecting privacy has been felt. Tt will un, seen .
when we pass to consider personal privacy that our law nﬁgv_« lags

103. I.R. Gharpure (Trans), The .S:nﬁ.:a«n..«ﬂg 238, p. 364,
104. Ruprarain Pandey (Trans). Chanalcyaniti Darpan 103.
105. Ramchandra Tha, (d.), Panchatantra 180.

106. Gokal Prasad v. Radho, supranote 2.
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behind the needs of 2 community in which intrusion on privacy is apt
to take offensive forms owing to the modern development of instan-
. taneous photography and of method of advertisement which, to say
. the least of them, are totally indifferent to the feelings of private
" individuals.'™

s

The customary right to privacy, referred to above, has been upheld by

-several High Courts in India even today.!® For almost a century, the criminal law

inIndia has embodied some of the modern constitutional safeguards which the other
nations did not apply as national standards until the 19607s,'® The Indian Penal
Code'® makes it a crime to intrude upon the privacy of a woman. It was neither

“imported [rom England noracreation of the genius of Thomas Babington Macauley

butonly acodification of a long established tradition of the Indian people. The penal
provisions not only guarantee one’s right to life!!! but also protect him against
infliction of any pain, disease or infirmity.!? The prohibition of the use of criminal :
force! is o protect one from injury, fear and annoyance.!* In making an arrest,
the police officer has been authorised actually 1o touch or confine the body of the
person to be arrested,’’ but the provision does not make it mandatory that for
effecting the arrest, the police officer should actually touch or confine the body of
the person to be.arrested before a person can be said to be taken in custody;
submission to the custody by word or action is sufficient.’’® Handcuffing and iron
bar have been outlawed by the Supreme Court except in exceptional circum-
stance,'"” of course, that too with the approval of the presiding judge. Hovever, the
power to arrest is not unrestricted. If the police officers (or any other person having
authority to arrest) maliciously confine persons knowing that in doing so they are
acting contrary to law, they are liable to be punished.!®®* There are several other
statutes’’® which make vexatious and unnecessary detention or arrest of an
inidividual punishable if there exists ho reasonable ground of suspicion.

107. -P.H. Winfield, "Privacy™, 47 LQR 23 at 29-30 {1931).

108. Ganresk Lal v, Smu, Rasool Fatima, AIR 1977 All. 118, Bhajgovind Chunilal Sevak v, Heeralal
Gordhandas Sevak, AIR 1942 Bom, 217; Achhar Singh v, Pritoo, ILR 1974 Him. 876; Gulab
Chand Gappa Lal Sarawgiv. Manik Chand Gulab Chand Sarawgi, AIR 1960 M P 263; Keshao
Sahu v. Dasarath Sahu, AIR 1961 Ori. 154: Syed Habib Hussain v. Kamal Chand, AIR 1969
Raj. 3): Kaur Sain v. Bibi Ririnder Kaur, AIR 1971 P & H 489,

109. The United States Supreme Countdecided Miranda v. Arizona, 384 U.8. 436 (1966), which isless
stringent in some regards as compared 1o sec. 164(3) of the Code of Criminal Procedure, 1898 and
secs. 25 and 26 of the Indian Evidence Act, 1872, The latter prchibits the admissibility of any
confession of guilt made 1o a police officer “unless it be made in the immediate presence of a
Magistrate.™

110. The Indian Penral Code, 1860, sec. 509.

111, Id. sec. 302,

112. /4. sec. 319 read with sec. 321,

113. Jd., sec.352.

114, Jd. sec.350

115. The Code of Criminal Procedure,.1973, sec. 46.

116. AIR 1960 5C 1125 at 1131.

117, Prem Shankar v. Delhi Administration, AIR 1980 SC 1535 a1 1541-43.

118. The Indian Penal Code, 1860, sec. 220,

119. The Opium Act, 1878, sec. 18; the Central Excises and Salt Act, 1944, sec. 22; the Medicinal and

Toilet Preparations (Excise Duties), Act, 1955, sec. 17; the Gold Control Act 1968, sec. 94; the

Foreign Exchange Regulation Act, 1973, sec.58 and the Customs Act, 1962, sec. 136




-

66 DELHI LAW REVIEW VOL. 12

- Therelevancy of aconfession in criminal proceedings depends on whether
or not the cénfession had been made because of any inducement, H._Ew.mn or
promise.'® The exclusion of confessions made to a police officer'® or while in the
custody of a police officer'® from permissible o&nw:oa is not only 1o imﬁ off the
malpractices of palice officers in extorting confessions WOS the mnmcmo.n_ in o.qm_ﬁ.
io gain credit by securing convictions,'® bhut also to manifest Eo Hma_m.ssw policy
that the confession must always be made by the accused out of his free will. _u_._zs.nh
it has been provided that no influence by means of any promise, p._d.mmﬂ or otherwise
shall be used on an accused person to induce him to disclose or withhold any matter

within his knowledge.” The Indian legal system thus projects an individual as a:

free willing entity. It further ensures that the consent of an individuval as mm.a .E:o:
required 10 be exercised must be free.!™ Consent is said E be free %:o: ﬂn hm not
caused by coercion,undue influence, fraud, misrepresentation and mistake.!* The
free consent is a copdition precedent for the validity of a nos_ammrﬁ A fundamental
legal principle embodied in the maxim, volenrs non-fit h.éunwm.c..o. damage suffered
by consent is not a cause of action) usually relied upos in tort cases, as a general
defence, also requires ‘consent’ to be D.om.;m. Consent oﬁ_m_saa by fraud or
compulsion does not serve as a good defence in tort cases.'® In ceriain cases,
consent is a defence in the criminat proceedings as well 12

"1f any commission, corporation or other body noumz._:ﬁa under an-Act
collects information in respect of any industry or com 3@.85_ concern or any
undertaking required under the Act from the owner of such industry, noB.Sm_.Em_
concern or the undertaking, the information thus collected shall :o.ﬁ be Emm_owoa
without the consent of the owner.!®! There are several statutes'? ,,H,,.En: require the
consent of the occupier or owner (as the case may be) to be o..cSan prior E any
entry made into any dwelling house, building or the like Ema_mo.m...;m c.Emo 1 not
permitted to disclose any communication made by her husband E.HEO.F_H his consent
and the husband cannot disclose any communication made by his wife unless she

120. The Indian Evidence Act, 1872, sec. 24.
121. 1d., sec.25.
122. Id., sec, 26. ] )
123. Queen Empressv.Babulal, (1 884) 6 AU 509 cited by Woodroff and Ameer Ali, Law of Evidence,
val. I, p. 585. Tt
124, The Code of Criminal Procedure, 1973, scc. . o .
125.  Distinctive fracture between “will and “conseat” lics in the n_nnp.m.pozm_ aspect of the fatter which
is wanting in "will", though both pertain to an individual’s volition, ,
126. The Indian Contract Act, 1872, sec. 14, .-
127. Id,, see. 10.
128, Broom's Legal Maxims 181 {1969).
129.  R.K. Bangia, The Law of Torts, 3%-(1989),
130.  The Indian Penal Code, secs. 87-92. ) o
131, The Tariff Commission Act, 1951 , sec. 22; the Collection om%onmnu:nu Act, 1953, sec. 7 and the
Monopolies and Restrictive Trade Practices Act, Gmo. sec, 60. ]
132, The Oﬂm:S_ Gas Company Act, 1857, sec. 2; the Indian S.E_G.om Defence Act, Go%u..m_..u:o. am._,_._rh
Cantonments Act, 1924, sec. 247; the Road Transport Corporations .>n_. 1950, sec. > -n 195,
. Areas (Improvement and Clearance) Act, 1956, sec, 27 and the National Waterways Act,
see. 10,
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him in the course and for the purpose of his professional employmeént without his
client’s express consent, 1 Thus, all possible precautions seem to have been taken
in-the Indian legal system in providing safeguards to an individual against hig
annoyance Or vexation. Several statutes, over and above criminal law, make

. vexatious and unaecessary enirance into the house, searchesand seizures and arrests
punishable.s

consents.'® An advocaie is not penmitted to disclose any communication made to

Much before the Constitution of India, the right to freedom of religion was ,
well protecied in the Indian legal system, Chapter XV of the Indian Penal Code,
1860, dealing with offences relating to religion, presupposes the existence of such
aright. Any on¢ who gutrages the religious feeling of others or insults or attempts

is well protected in the system.”® Those subject 10 the Army Actand.Air Force Act,
have similar protection of thejr religious freedom.'® Similar provisions for
‘performing religious duties have been extended to the naval officers and the
members of the crew even on their respective ships.’*® Even for prisoners of war®t
and protected persons, ' due facilities for performance of their religious duties
Jiu.e bten provided. Religion, as a mater of faith, is 50 personal that it cannot be

the Indian nomm..ﬁ sysiem,

Formied out of an instinetive nature of man to love and procreate, 14 the
family groupisbased on the privacy of relations between husband and .wife and their
children.* Although with the growth of welfare stare and the trend towards
axum:w_.o:oﬁ:&sa:mw rights, the state is taking an active and, often | a commang-

5.§n‘F%ams.%=8>a._Sw;ﬁn._mu.

134, /4., sec..126, -

135. The Opium Act; 1878, sec, 18; the Glanders 2nd Farcy Act, 1899, sec. 12; the Dourine Act, 1910,
sec. 12; the Ancicat Monuments Preservation Act, 1904, sec. 17; the Indian Forest Act, 1927; sec.
62; the Central Excises and Salt Act, 1944, sec, 22; the Mediginal and Toilet Preparations (Excise -
Duties) Act, 1955, sec. 17; the Foreign Exchange Regulation Act, 1973, sec, 58 and the Customs

© o Act, 1967, sec, {36, :
136. The Indian Penal Code, 1860, sec. 205-A.
137, Id, sec. 296, - - - )
138. Jd, s2c.290, - . :
139, The Air Force Act, 1950, sec 66; the Army Act, 1950, sec. 64; the BordérSecurity Force Act, 1958,
sec. 41 and.the Manoceuvres, Field Firing and ‘Anillery Practice Act, 1938, sec. 3.
140, The Indian Navy (Discipline) Ac, 1934, sec. 1-A.
141. The Geneva Conventions Act, 1960, article 34 rend with third schedule.
142, Id, anicle 27 read with fourth schedule.
143, The Dissolution of Muslim Marrages Ac, 1939, scc. 2,
144. H.S. Gour, Penat Law of India , vol. L.p.3.
145, W. Friedmann, Law in g Changing Society 172.
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ing role in the regulation of family life yet the n_.oﬁo:o: of the institution of family
and its inviolability is considered as indispensable in any orderly society. And the
Indian legal system is no exception to it. [t ensures every man to enjoy complete
freedom within his house. Trespass may be justified either by the authority or
consent of the person concerned or the anthority of law.**¥ Even where entry into
a dwelling house is authorised by or under an Act, such entry is'not made without
the consent of its occupier or owner.' In some Acts, seven amwm previous notice
to the ownet or occupier is required to be given before the intended entry into the
dwelling house.* In some others, it is only after giving reasonable notice to“the
occupier or owner that entry is allowed.' The entries thus authorised by or under
an Act are further regulated keeping in view the convenience of the inmates of Bm
dwelling houses. Most of the entries are required to be made only QEEN the a@
time'* or reasonable time'™! or in the reasonable hour in the day time.!2 Whenever

néa:_:m house is entered, due regard ought to be paid to the social and ﬂo:m_ocw
customs and usages of the occupants.'s*

Barring the above authorised entries into the dwelling house, Bo.,naaa of
‘house trespass™* (which is punishable'™ under the Indian Penal Code) preserves
the inviolability of one’s dwelling house, The underlying purpose of chapter XX of
the Code is to penalise extra-marital sex. But, for the offences mentioned in the
_ chapter, no court can take cognizance except upen a complaint made by some
person aggricved by the offence.’ It has been observed that the offences referred
1o int the section are of private character and the object of the section is to.limit the
persons by whom proceedings can be initiated and ensure that it is not in the power

of any and every body to drag such offences in a court of justice.'” The inviolability °

of the family life is further protected under the Indian Evidence Act which u8<a8
that no person shall be compelled to disclose any communication made cm?.omz
- husband and wife.”® The underlying basis of the above provision is that the

146. B.S. Sinha, An Introduction to Law of Torts through Indian Cases 155.

147. The Orient Gas Company Act, 1857, sec. 2; the Cantonments Act, 1924, sec, 247 the Rosd
Transpon Corporations Act, 1950, sec. 42; the Slum Areas (Improvements and Clearance) At,
1956, sec.57; the National Waterways (Allahabad-Haldia Stretch of the Om:mm-w_._mm:EE
Hocgli River) Act, 1982, sec. 10.

148. The Indian Works of Defence Act, 1903, sec. 4 and the Northern India Canal and UBSmn Act,
1873, sec. 14.

149. The Electricity Supply Act, 1948, sec. 74; the Metro Railways Hno:m:.:n:o_._%éo%mv»pﬁ 1978,
sec, 24,

150. The Code of Civil Procedure, 1908, secs. 55and 62; the Slum Areas {Improvement and Qnmasonu
Act, 1936, sec. 26; the Camonments Act, 1924, sec. 246; the Road Transport ﬁo_.chu:ozw Act,
19350, sec. 42. !

15]. The National Waterways (Allahabad-Haldia Stretch of the Ganga- Bhagirathi, moowmm.: River)
Act, 1982, sec. 10; the Eleciricity Supply Act, 1948, sec. 74.

152. The Metro Railways (Construction of i..o.#mu Act, 1978, sec. 24,

153, The Cantonments Act, 1924, sec. 248.

154. The Indian Penal Code, 1860, sec. 442.-

155. Id., sec. 448,

"156. The Code of Criminal Procedure, 1973, sec. 198,

157, AJR Manual, vol. 13, p. 398 (41h ed., 1979),

[58. The Indian Evidence Act, 1872, sec. 122.
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admission of such testimony have a powerful tendency to disturb the peace of
farnilies and weaken, if not to destroy, the mutual confidence upon which the
happiness of the married life depends. The prohibition rests on no technicality that
can be waived at will, but is founded on a principle of higher import which no court

© is entitled to relax.!® The protection is not confined to cases where the communi-

cation sought to be given inevidence is of a strictly confidential character, but the
seal of the law is placed on all communications of whatever nature which pass
between the husband and wife. It continues. even after the marriage has been
dissolved by death or divorce.'®

There are provisions prohibiting the employment of children below
fourteen years of age in any hazardous industry or workshop. The parents or
guardians of such children are liable to penal consequences if they agree to pledge
the labour of such child.' It is significant to note that the above restriction in respect
of thechild labour does not hold good if the child is employed in 2a workshop wherein
any process is carried on entirely with the aid of his family members without
employing outside hired labourers.*® Such relaxation speaks nothing else except
inviolability of family life in the Indian legal system.

Regard being had to the delicate and confidential nature of relationship
between the client and the lawyer, the patient and the doctor and the like, the Indian
legal system obligates the professionals not to reveal the confidential information
obtained in the course of their professional functions. An advocate is not permitted
to disclose any communication made 1o him in the ¢ourse, and for the purpose, of
his employment as an advocate without the express consent of his client. The

contents or condition of any document with which he has become acquainted in the

course of his professionat employment or any advice given are also not to be’
disclosed by him. The obligation thus imposed on him continues even after his
employment has ceased.!® The interpreters and the clerks or servants of such

advocates are also under the same obligation.!® Further, no one is to be compelled |

to disclose to the court any confidential communication which has taken place
between him and his legal professional adviser.!s®

Commenting upon the above provisions, it has been observed that the rule
is established for the protection not of the legal adviser but of the client and the
privilege, therefore, may only be waived by the latter. It is founded on the
impossibility of conducting legal business without professional assistance and on
the necessity in order to render that assistance effectual, of securing the fullest and
most unreserved communication between the client and his legal adviser.’ Simi-

159. Ram Chandra v. Emperor, 1933 Bom. 153: 35 Bom LR 174.

160. Woodroff and Ameer Ali, Law of Evidence, vol.3, p. 2402 (12th ed., 1968),

161. The Children (Pledging of Labour) Act, 1933, sec. 4.

162. The Employment of Children Act, 1938, sec. 3 read with schedule; the Beedi and Cigar Workers
{Condition of Employment) Act, 1966, sec. 43.

163. The Indian Evidence Act, 1872, sec, 126.

164, Id, sec. 127.

165, Id., sec, 129,

165. Woodroff and Ameer Ali, Law of Evidence, val, 3, supra note 160 at 2531,
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larly, the respect for human dignity is the principal objective ‘of the medical
profession.' Confidences concerning individual or domestic life entrusted by
patients to a physician and defects in the disposition or character of the patient
observed during miedical attendance should never be revealed unless their revela-
tion is requireéd by the laws of the state.'® To publish without permission
photographs or case reports of the patients in any medical or other journal in a
manner by which their identity could be made out is prohibited.’s” Every dentist has
aduty tokeep all the information of a personal nature which he comes to know about
a patient directly or indirectly in the course of professional practice in utmost
confidence.”™ The Chartered Accountants Act,1949 provides that if a chartered
accountant discloses information acquired in the course of his professional engage-
ment 1o any person other than his client, without his consent or otherwise than as
required by any law for the time being in force, he shall be guilty of conduct
rendering him unfit to be a member of the institute.'” For the practising cost
accountant as well, it is a professional misconduct to disclose information acquired
in the course of his professional €ngagement to any person other than the client,
without the consent of such client, or otherwise than as required by any law for the
”,.N_o being in force.)™ If any cost accountant is found guilty of such a misconduct,

e council shall forward the case to the High Court for proper and adequate action
along with its own comments,!™

The Indian legal system provides measures (o ensure an individual’s free
choice atan election. The officers and the staff employed in conducting the election
including members of a police force attached thereto, have been prohibited from

- persuading any person to give or not to give his vote at an election or to influence

the voting of any person in any manner. The violation of the above prohibition
entails penal consequences.)™ Interference or an attempt 1o interfere with the free
exercise of any electoral right amounts to the offence of undue influence at an
election’™ which has been made punishable.!™ Elaborate provisions have been
made to prevent personation of electors.'” An indelible ink mark is to be put on the
elector’s left forefinger before he isallowed to vote. In case herefuses such marking,
he may not be allowed to vote or he many. not be issued any ballot paper atall.'® Any
one who commits the offence of personation at an election is punishable under the

criminal law as well,"™ The most important aspect of the election law in Indja (for

167. The Code of Medical Ethics, reg. 2, P2
168. 7d, reg. 11,p. 4.

169, Id., reg. 11 and 14,p. 1L, .
170. The Dentists {Code of Ethics) Regulations, 1976, reg. 4(g).

171, ‘The Chantered Aceountants Act, 1949, sec. 22 read with schedule {g).

172, The Cost and Works Accountant Act, 1959, sec. 22 read with second schedulc.,
173. M, sec. 21 (5),

174. ‘The Representation of the People Act, 1951, sec. 129.

175. The Indian Penal Code 1860, sec, 171C.

176, fd., sec. 171F. !
177, ‘The Representation of the People Act, 1951, sec. 61.

178. The Conduct of Flection Rules, 1961, rule 37.

179, .—..rn Indian Penal Code, 1860, sec. 171D read with scc. 17F.
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the present purpose) is that which immunises an individual from even being
quesLioned as to whom he has voted for at an election. In case of dispute, it has been
provided that no witness or other person shall be required to state for whom he has
voted at an election.!®

Under almost a century old statutes, ¥ the Indian legal system provided
forinviolability of mails and messages of an individual. Anybody employed to carrv
and deliver the postal article (which expression has been defined to include a letter;
‘Post card, newspaper, book, pattern or sample Ppacket, parcel and every article or

thing wansmissible by post.)'®® if found guilty of carelessness endangering the

safety of postal articles or causing delay in its conveyance or delivery is liable for
punishment.' Detaining the mails or postal articles or even opening the mail bag
in course of wansmission by post by any person without due authority under the

- Indian Fost Office Act or any other Act for the time being in force,.is made
 puriishable.’¥ If any officer of the post office, contrary to his duty, opens any postal

article in'the course of transmission by post or wilfully detains or delays such postal
article, he is liable for punishment.’®*  Similarly, the Indian Telegraph Act
prescribies additional punishment for one who unlawfully iries to learn the contents
of any message given for transmission in the telegraph office.'®® A telegraph officer
is underaduty not to disclose the contents of any telegram to any person other than
the sender or the addressee or the authorised representative of either.157 It is only
the sender. or the addressee or their duly authorised representative who is permitted
either to inspect or obtain copies of the telegrams kept as record in the ielegraph
office** The Indian Telegraph Act, 1885 was amended by the Parliament in 1972
which authorises certain officers to in tercept such messages or siop their transmis-
sion if it'was considered to be in the interest of the country or the public for the
maintenance of friendly relations with foreign states, etc.1®

-Commenting upon the above amendment, it has observed!® that the right
of privacy in India sufféred a set back in 1972. It is submitted that the amendment
may be rationalised if it is thought of asimposing areasonable restriction on the right
in question ke€ping in view the paramount interest of national security risks and
friendly relations with foreign countries. But the most obnoxious and controversial
provision of the Act, which has missed the learned commentator’s atiention is the
emergency powet of the state, Both the Acts empower the state to intercept mails
and messages during public emergency.”® In sub-section (2) of section 26 of the

+ 180, The Representation of the People Act, 1951, sec. 94.

181, The Indian Post Office Act, 1898 and the Indian Telegraph Act, 1885,
182. The Indian Post Office Act, 1898, sec. 2().

183, Id., sec. 49.

184. Id., sec.67.

185. Id., sec. 53.

/186, The Indisn Telegraph Act, 1885, sec, 24,

187. The Indian Telegraph Rules, 1951, rule 7.
188, Id., rr.165 and 166, 1

"185. 'The Indian Telegraph (Amendment) Act, 1972, sec. 2.

190. Richard P. Claude {ed.), Coimparatine Human Rights 80 {1976),
191, The Indian Hn_ama_u_._ Act, 1885, sec.5 and the Indian Post Office Act, 1898, sec. 26.
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Post Office Act (which corresponds to sub-sec. (2) of section 5 Q. the: Indian
Hn_omamﬁ: Act, 1885), it is provided that if any doubt arises as to the ox_wﬁosnm ofa
pubiic emergency or as to whether any act done under that provision ﬁ.mm inthe
interest of public safety or tranquility, a certificate of the central mostSaE orthe
state government shall be conclusive proof on the point.!** Both the sections make
the issue of a certificate by the government conclusive proof of the existence of
public emergency and thereby making it non-justiciable which is the hail-mark of
its infifmity and misgivings. Serious ohjections have been raised from responsible
quarters which have sought the repeal of the above two sections. A petition was
“presented to the Lok Sabha by the People’s Union for Civil Liberties of thig effect'%’
Even when section 26 was enacted, P. Ananda Charlu, who was the meniber of the
Select Committee, penned a strong note of dissent. In its thirty- eighth report,
submitted in February, 1968, the Law Commission expressed misgivings ‘about the
constitutional validity of section 26. The Commission suggested deletion of sub-
section (2) relating to certificates and its substitution by a new sub-section,
according to which the power under the section could be exercised cnly in the
interest of the security of the state, public order, friendly relations with foreign
nations or preventing incitement to commission of an offence.'® Thus, as the
position stands to-day, subject to the overriding powers of the state' during w:.c:o
-emergency, inviolability of mails and messages is well Eoﬁnﬁa inthe Hna_m: Fma
system in normal and general circumstances.

Yet another but related aspect is the provision _dme.n_:m in camera (ridl
which stands as an admission on the part of the administration o:cmzno of those
qualities of individuals which inhibit them to speak out certain facts in front of
general public coupled with a policy consideration that certain matters of i intimate
and personal nature or prejudicial to the safety of the state'¥ ought not 10 be
discussed in general public. Majority of the Acts which provide for in camera
proceedings relate to, and deal with, the metrimonial causes.!® In some ¢ases,’?
proceedings may be conducted in camera if (a) either party so desires, or (byif the
court thinks fit to do so. If either party should desire the proceedings 1o take place
incamera, the court has no discretion to refuse such desire. Even when ngither party
sodesires it isopen to the court inits discretion to hear and ¢onduct such proceedings
in camera, In some cases, it is entirely left to the discretion of the court alone to
conduct the proceedings in camera.'®® On the other hand, in one case, it is the

[92. The Indian Post Office Act, 1898, sec. 26 (2) and the Indian Telegraph Act, 1885, sec. 5 (2).

193, The Hindustan Times, April 9, 1982,

194, H.R. Khanna, “Intercepting letters: Invasion of the Right 10 Privacy”, The Statesman, Sept. 15,
1981,

195, The Indian Official Secrets Act, 1923, sec. 14,

196. The Converts' Marriage U_mmo_ccon Act, 1866, sec, 14; the Indian Divorce Ac, Hmmc sec. 53 the
Parsi Marriage and Divorce Act, 1936, sec. 43; the Special Marriage Act, 1954, sec. 33 and the
Hindu Marriage Act, 1955, sec. 22.

197. The Special Martiage Act, 1954, sec. 33: the IEn__w_ Marriage Act, 1955, sec. 22,

198. The Convens' Marmiage Dissolution Act, 1866, sec. 14 and the Indian Divorce }2 ;mo sec, uu
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discretion of the parties alone to request forin camera Eooooﬂm: gs and no reference
to the court’s discretion is mentioned.'?®

The Code of Criminal Procedure empowers the presiding judge or magis-

_ trate to exclude the general public or any particular individual from any enquiry or

Em_ommswnmmm_Euwmﬁmomm?ma_moanouﬁsH:oﬁc:w@>a€8<.a8 mo::o

consideration of the petitidn in private in the presence of the petitioner or Em. or her
representative and such other persons as thought fit.?*' Under the Zazonﬂ:o.w and
Restrictive Trade Practice Act, it is provided that if the commission is satisfied of
the confidential nature of any offence or for any other reason, itmay hear Ecawn&:m
in private, give directions as to the persons who may be present there and prohibit

any publication of evidence given before it.2%

Much of the significance of the trial in camera will be _omn.mm the
proceedings are allowed to be published to the knowledge of the general public. The
courts, therefore, have been empowered to prohibit any publicaton .of such
proceedings without obtaining their prior permission. The Hindu Kmimm.@ ‘Act
provides that no person shall'be allowed to print or publish any matter in relation to
the proceeding in camera without obtaining prior permission .Om the n@cn.n.ps Any
publication of such proceeding in camera without obtaining prior permission of the

.. court will amount to contempt of the court.” In the Customs Act, however, a special -

provision pursuant to the recommendation of the Law Commission in its 47th
report, providing for public censure of persons convicted of offences under the Act,
has been inserted empowering the court to publish the name, place of _E.m_._._amm or
residence of persons convicted vnder the Act.™ But for this mnnﬂm_ EoSEma. the
court generally has no power to publish the name or place of ccwsmmm.on. amﬂo.soo
of any person, convicied under the Act, leading to the disclosure of his identificas
tion. Had it not been so, insertion of the above provision would not have been
thought of. Under the Children Act, ifany one makesany despaich to any newspaper
or magazine disclosing the name, address or school or any other mE:n:_Ew which
may lead to the identification of the child involved inany ﬁanwonsm under the Act
including the publication of his photograph he would be punishable.?

The Indian legal system, thus, provides for trial in came=a for four
categories of cases, viz., (a} matrimonial cases, (b) cascs involving _:zmo«. (¢)cases
involving trade secrets, and (d) cases involving safety of the state, mm:.:ﬁ the last
twocategories, the justification for holding trial of cases involving lunacy in camera
is that these cases are considered private or domestic with which the U:.o:m,._z
general, have no concern, Similarly, the matrimonial cases are kept out of publicity

199. The Parsi Marrage and Divorce Act, 1936, see. 43.

200. The Code of Criminal Procedure, 1973, sec. 327.

201. The Indian Lunacy Act, 1912, sec. 9.

202. The Monopeolies and Restrictive Trade Practices Act, 1969, sec. 17.
203. The Hindu Marriage Act, 1955, sec. 22.

204. The Comempt of Courts Act, 1971, sec. 7.

205, _The Customs Act, 1962, sec. 1351,

206. The Children Act, 1960, sec. 36.
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because they involve sordid details of domestic life and, therefore, a:.mmﬂmmmmnm to
parties.?”

The Constitution of India, in its Preamble, inter alia, secures equality of
status to all citizens and assures their dignity,® Dignity of an individual has been
adjudged as an essential feature of the Constitution.?® The Constitution, further,

guarantees a person equality before the law and the equal protection of the laws.210

Equality among the equals, however, is the quintessence of the judicial interpreta-
tion of article 14! Such interpretation is obviously based on an assumption that
men are notequal. It is a truism that men have always been unequal. Men, no doubt,
have similar thoughts, desires and wants but at the same time they have entirely
different thoughts, desires and wants. They have identical needs but different needs
as well. Differentiation has progressed in the same measure as civilization or,tobe

more exact, civitization itself is nothing more than the accentuation of dissimilari-

ties between the individuals, Nevertheless, the idea of equality is a product of

civilization. Buddha proclaimed the equality of men at the time when inequality was, -

strongly [elt.?'? Again, the idea of equality cannot be disengaged from the idea of
solidarity, The morc men differ one from another in this world, the greater becomes

" their mutual uscfulness and there comes a better understanding of the fact that

individuat activities, though differcnt, are nevertheless socially equal since they all
contribute 10 social solidarity.®? It is in this view of the matter, the right to be
different which is inherent in man, does not run counter io article 14 of the
Constitution, it is rather well comprehended in it. ,

As clsewhere submitted,?® keeping in view the societal and political
contents of article 19 (1) (a) of the Constitution, it cannot be contemplated that it
creates a zone of privacy for Indian citizens. Freedom of speech and expression
guaranteed under article 19 (1) (a) includes freedom of press. 2 Although press has
been responsible for giving rise Lo privacy as alegal concern in America 26 privacy
in India being judicially neglecled, there is no case law’ developed in this area,
restricting the press to intrude upon the privacy of the citizen, There is no code of
conduct for jurnalists prescribed by the Press Council of India on Eines similarto
those of advocates, medica! practitioners and chartered accountants, Itis, therefore,
only in rare circumstances that the court happens to lay down any code of conduct
for the profession of journalism. However, a Division Bench of Delhi High Court
advised journalists not to write about personal controversiés where no public issue
was involved as that would be “unjournalistic and derogatory to the dignity of the
profession.” The court observed: . R

207. Naresh v, State of Maharashira , AIR 1967 SC 1 a1 28, -

208. Preambie to the Constitution of India.

209. Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461,

210. Ceonstituticn of India, an. 14,

211. Satish Chandra v, Union of India, AIR 1953 SC 250 a1 252,

212. Radhabinod Pal, History of Hindu Law, 242.

213. fbid,

214. For detailed discussion and analysis of cases in this area, see Govind Mishra, “Prvacy: A
Fundamental Right under the Indian Constitution,” 8 & 9 Del. L. Rev. 134 (1979-1980).

215. Romesh Thapper v. State of Madras, ATR 1950 SC 124.
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¢

It makes us sad to find that our journalists can Spare s0 much space
.in their newspapers as to give nndue publicity to causes which are
burely private in nature and are of no public importance.??

‘Article 20 (3) of the Constitution lays down that no persen accused of an
offence shall be compelled to be a witness against himself, Born out of a feeling of
revulsion against the inquisitorial methods adopted, and the barbarous sentences
imposed by the Court of Star Chamber in the exercise of its criminal Jjurisdiction,
the privilege against self-incrimination, bringing about the abolition of the Star
Chamber, travelled-across the Atlantic Ocean and settled in the United States of
America ag its common law.?® This privilege against self-incrimination, according
to Griswold, is one of the great landmarks in man's struggle to make himself
civilized®¥ In India, section 3 of Act 15 of 1852 recognized that the accused in a
criminal proceading was not a competent or compellable witness for or against
himself > The Supreme Court, explaining the scope of article 20 (3), observed:

The prohibitive sweep of Art, 20 (3) goes back to the stage of police
interrogation— not. . . commencing in court only, It extends to and
protecis the accused in regard o other offences pending or imminent,
which may deter him from voluntary disclosure. The phrase com-
pelled testimony must be read as evidence procured not merely by
Physical threats or violence but by physic torture, atmospheric pras-
sure, environmental coercion, tiring interrogative, prolixity, over
bearing and intimidatory methods and the like. Even when relevant
questions are Ioaded with guilty inference in the event of an answer
being supplied, the tendency to incriminate springs into existence.
Arts. 20 (3) and 22 (1) in a way may be telescoped by making it
prudent for the police to permit the advocate of the accused, if there

be one, to be present at the time he is examined 2

Thé Constitution further guaraniees 1o every person the protection of life
or personal liberty.*? The right to life has been glossed cvér by the Supreme Court
toinclude the right to live with dignity and all that goes along with it,”® Thus it has

rightly been observed thatan intrusion (of ane’s persons privacy) is demeanding to
individuality and is an’ affront to personai dignity.*® The Supreme Court has
observed: .

Nnm.mnim& H..an:mSm:.:vn.<mnv.mmm:>mﬁaonommn§m: UE:E:>=>E§E._.ocow:m3mnna:.

" supranole 39 at 971, . :

217, The Hirdustan Times, Feb. 16, 1986.
218. Wigmore on Evidence, vol. 8, pp. 301-3.
219. Griswold, Fifth Amendment Today. He funther onserves:

..+ Wedonotmake even the most hardened criminal sign his death warrant, or dig his own
grave, or pull the lever that springs the urap on which he stands. We haye, through the
course of history, developed a considerable feeling of the dignity and intrinsic impor-

- laance of the individual man... neither torture nor an Oath nor the threat of punishment
- " suchias imprisonment for contempt should be used to compel him 1o provide the
evidence to accuse for to convict himself. .
220. H.M. Seervai, Constitutional Law of India, vol. 1., p. 449 (2nd ed,, 1975).
221, Nandini Satpathy v. P.L. Dani, AIR 1978 SC 1025 at 1046,
222, Constation of Indid, art, 2]. )
223. ‘Francis Coralie v. Union Territory of Delhi, AIR 1981 SC 746 at 753,
224. Edward J. Bloustein, supra note 3¢ at §73.
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The policy of the law is that each individual, accused inclirded, by -
virtue of his guaranteed dignity, hasaright to a private enclave where - _
he may lead a free life without overbearing i E<mm=mm8Q Sﬁéoz or
even crypto-coercion.2

Yet another provision of the Constitution which upholds SomEozoaz of
an individual and assures his dignity is'the provision which u..o:&:m ‘raffic in
human beings and begar and other similar forms of forced labour.? It would
include traffic in women and children for immoral or other Useo%m.nu The
Suppression of Immoral Traffic in Women and Girls Act, 1956 is a law made by
Parliament under article 35 of the Constitution for the purpose of punishing acts
which result in traffic in human beings. In a case under section G A@ of the Act,
>=§§Em<§m: J observed:

Here, we have an instance of the officer accompanied by i::omwom
nqonooasm into the bed-room of a young girl and pushing operi a
closed door without even the civility of a knock or the wamin g:10her .
to prepare for the intrusion. Such conduct would be quite inexcusable
unless the officer thereby hopes to gather the evidence which is
essential for proof of any charge. But, since prastitution is not an
offence, Iam really quite unable to see how the officerand Eﬁ« wére
Justified in thus bursting into the bed-room of a girl and mze_._m_:m
P.W. T and the third accused together in a state of undress.

There can be no doubt that such conduct implies anoutrage on
the modesty of the girl; and I must reiterate that the modesty of
prostitute is entitled to equal protection, with that of any other
woman. The technique of such raids must be totally altered; other-
wise grave abuses of the law might enter into the very attempt to
enforce the law. I put it to the learned public prosecutor whether the
officer would similarly think himself justified, in proceeding into a
bath-room where a young girl suspected tobe a prostitute was having
a bath in the hope.of finding incriminating evidence, the learned
Public Prosecutor was compelled to concede that as raids were
conducted at present, such an incident would conceivably occur. 22

In a similar case, the Kerala High Court observed:

The conduct of the police officer in proceeding into the bed-room of
the revision petitioner and entering through the back door without the
civility of a knock on the front door, which was locked inside, or
warning the revision petitioner for the intrusion would be a misuse of
his powers in the instant case.??

225. Nandini Satpathy v. P.L. Dani, supra note 221 at 1045.
226. Constitution of India, art. 23.
221. Raj Bahadur v.Legal Rmembrancer, AIR 1953 Cal. 522.

228, Inre Retnamala, ATR 1962 Mad. 31 at 35. Also- _wn. Radah v. State of Gujarat, >d~ 1970 8C
1396, \

229. T.Jacob. v. State of Kerala, AIR 1971 Ker. 166.
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The Constitution guvarantees freedom of conscience and the right to
profess, practise and propagate religion to all persons subject to public order,
morality and health. ®? Religion cannot be disengaged from individualism.”! In the
words of Professor P.K. Tripathi, the Constitution accepts the principles of giving
primacy to the individual, placing him before and above religion and recognizing
freedom of religion only-as incidéntal to his well-being and liberty.®* Religion

. symbolises seclusion and-exclusiveness. 2

A careful analysis of the foregiong textual provisions of the Indian
Constitution propels a concept of man which coincides with Douglas I’s. “principle
of individuality”®* and runs parallel to Edward J. Bloustein's principle of ‘inviolate

230, Constitution of India, art, 25,

231. Pulszky says that when a community reaches a stage in which life as afforded by it preludes all
high hopes and the mere bettering of the individuallot presents itself as an object of a subordinate
and precarous nature, men's minds revert 1o their inward aspiration and the striving after
individual perfection and the ordering of life according toideal considerations are left as the only
worthy and appropriate 1asks. Hence, indifference to the cares of the world and disregard of
material profits and advantages more and more gain ground in the highest sizata of the society as

“*well as in the lowest; and it may indeed be said that from the very moment of the formation of
conquest, the agsertion of the independence of the intimate world of inward individual sentiment

over the social ties becomes a characteristic phenomenon, These aspirations among persons of a

higher position who are troubled by no worldly care assume the shape of philosophy, and among

the oppressed classes, that of religion:

Pulszky, Theory of Law and Civil Society 175 (emphasis added) quoted by Radhabinod Pal,

History of Hindu Law 111.

232, P.K. Tripathi, Secularism: Consttutional Provision and Judicial Review, 8 JILI 1 a1 7 (1966).

233. “Religipn in the early consanguineous society, was at first the result of fear or admiration,
afterwards the consequence of a covering spirit of blind submissivn to tradition and finally a
symbeol of seclusion and exclusiveness™; Radhabinod Pal, History of Hindu Law 243 (emphasis
added),

234. Douglas J's. principle of individuality is:

* a.  The firs1 facet of the principle is the right of personal choice: the individual should be free
to pursue his own goals, 10 develop his talents and abilities the way he deems most fitting,
and 1o realise his potential as 2 human being. “If Hu.nn_unn are let alone in those n_.pEnnm: that
freedom “will pay dividends in character and integrity.”

b. Therightie privacy also guards one's tight 1o be different. Douglas opposed govermmentdl
wiretapping, searches and seizures and colleclion of personal information because such
govemnmenta! surveillance would instill a fear of being overheard and thercby stiffle dissent
andinduce submissiveness. Hence Douglas’s orincipleof individuality ensures theindividual's
freedom to be differsnt in his ideas and life style, “The demoeratic way of life”, Douglas
suggested, “rejects standardized thought. It rejects erthodoxy.” The presence of the unortho-
dox compels society 10 re-assess its values and stimulates the diversity that is pecessary for
progress. “Withoutthe freedom 1o expose the failings and abuses and frustrations of the status
guo, existing conditions would be or becorne insufferable.”

¢, Douglas's privacy opinions uniformly protect the sanctity of the human body and the
inviolability of the individual cbnscience, In a case in which a conviction was cbtained
partially on the basis of a blood test performed on an unconscious defendant, Douglas
described "the indignity 1o the individual that results when his body is "invaded and assaulted
by the police.” Similarty, in Douglas's view, the Fifth Amendment right of silence protects
individual conscience against coercive invasion by the government. Donglas believed in the
“sanectity of the person” and therefore strove to prevent *the indignity (that is) suffered when
a Jawless hand is1aid upon him.” To Douglas, “Man is a child of God.. (is) accountable not
10 the state but to his own censcience and to his God™:

5.5. Adler, “Towards a Constitutional Theory of Individuality: The Privacy Opinion om
Justice Douglas,” 87 Yale LJ. 1579 at 1579-90 (1978).
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personality®* and the doctrine of individuality formulated by John Stuart Mill

: In M. FP.Sharma v, Satish Chandra,™ the validity of section 96 of the
Code of Criminal Procedure, 1898, (which authorised search and seizure as an aid
to crirninal process) was challenged as viclative of articles 20(3) and (19 (1) (f)of
the Constitution, Upholding the constitutional validity of the section, the court held
that the “power of search ang seizure is in any system of jurisprudence an overriding
power of the state for the protection of social security and that power is necessarily
regulated by law.” Jagannadhdas J, speaking for the court, observed:

When the Constitution makers have thought fit not to subject such

regulation to Constitutional limitations by recognition of a funda-

mental right (o privacy, analogous to the American Fourth Amend-

ment, we have no justification to import it, into a totally different fun-

damenial right, by some process of strained construction,

It is submitled that an amendment, on the lines of the Fourth Amendment
1o the U.S. Constitution, was moved by Kazi Syed Karimuddin in the Constituent
Assembly™ which was negatived but significant statement of B.R. Ambedkar®®

235, Bloustein observes;
Tiake the principle of “inviolate personality” 1o posit the individual's independence, .

dignity and integrity; it defines man’s essence as 8 unique and self-determining ~

a being. It is because our westem ethico-religious tradition posits such dignity and
g independence of will in the individual that the common law secures to a man
“literary and artistic property"- the right 1o determine “to what extent his thoughts,
septliments, emotions shall be communicated 1o others™... The fundamental fact is
that out Western Culwre defines individuality as including the right to be free from
certain types of intrusions. This measure of personal isolation and personal control
over the conditions of its abandonment is of the very essence of personal freedom
and dignity, is part of what our culture means by these concepts. A man whose home
may be entered at the will of another, whose conversation may be overheard at the
will of anather, whose marital and familial intimacies may be overseen at the will
of another is less of a man and has less human dignity on that count. He who may
intrude upon another at will is the master of the other in fact, intrusion-is a primary
weapon of the tyrant... The man who is compelled w live every minute of his life
among others and whose every need, thought, desire, fancy or gratification is
subject to public scrutiny, has been deprived of his individuality and hurman dignity.
Such an individual merges with the mass. His opinions being public, tend never to
be differcnt; his aspirations, being known, tend always to be conventionally
accepled ones; his feelings, being openly exhibited, tend to loose their quality of
unique personal wammth and 1o become the feclings of every man, Such a being,
although senticnt, is fungible; he is not an individual.... - supra nete 39 a1 962.
236.  Mill formulates his doctrine of individuality as “the right of the moral nature 1o develop itself in
its own way": John Stuart Mill, On Liberty (1965).
237.  AIR 1954 SC 300.
238, Id, a1306-307..
239, He had stated;
Mr. Vice President, Sir, I beg 1o move: That in Article 14, the following be added
as clause (4): “(4) Theright of the people 1o be securcin theirpersons houses, papers . .
and effects against unreasonable searches and seizures shall not be violated and.no
warrants shall issue but upon probable cause supported by Onth or affirmation end
particularly describing the place 10 be scarched and the person or things to be
seized.: . .
VII CAD 794.
B.R. Ambedkar said: .
Tam however prepared to accept amendmient No. 512 moved by Mr. Karimuddin. T think it
iz a useful provision and may find a place in our Constitution. There is nothing novel in it
because the whole of the clause as suggested by him is {o be found in the criminal procedure
code 50 that it might be said in a sense that this is already the law of the land..... T am,
therefore, prepared 1o accept his amendinent:
VII CAD 796 (emplasis added.). ‘
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supporting the amendment would not have Justified his Lordship’s above observa-
tion. >_5.osm=on_w an obiter, the above observation has influenced the successive
judicial oEEo:.w denying the right 1o privacy its judicial patronage. No right can
beabsolute. Bufareasonable restrictionon ari ghtshould not be taken as abrogation
of such right. “The cases show®! that a police office searchig a dwelling house
without a warrant must take precautions. Prior to search, he should record reasons
why the search ¢annot be made after obtainin £ a warrant and state what he expects
to find.as a result of the search. Sirict compliance with thig procedure is required
in Iaw to avoid humiliation and reckless search in disregard of citizen's right.

A InKharak Singh v. State of U.P. the sole guestion for determination by
the court was whether ‘surveillance’ under chapter XX of the U.P. Police Regula-
Lions constituted an infringement of the citizen’s fundamental rights guaranteed by
Part I of the Constitution. The deliberations of the court mainly rested on two
articles of, the Canstitution, viz. articles 19 (1) (d) and 21, against which the U.P.
Police Regutation was examined. The court held thatsince regulation 236(6), which

", authorised domiciltiary visits, was violative of article 21 as there was no law on

which Em,mma.@. could be justified, it was unconstitwtional. The court further
observed; ) .

. Having given the matter our best consideration we are clearly of the
opinion that the freedom guaranteed by Art, 19(1) (d) is not infringed
by awatéh being kept over the movements of the suspect. Nor do we
consider that Art. 21 has any relevance in the context as was sought
to.be suggesied by learned counsel for the petitioner. As already
pointed out, the right of privacy is not a guaranteed right under our

~ Consitiution and therefore the attempt to ascertain the movements of
.. -an individual which is merely a manner in which privacy is invaded
* isnotan infringement ofa fundamental right guaranteed by Part 111,243

Ducin{. Staie'of M.P.* raised identical factual situation as the Kharak

-Singh case. In the Khdarak Singh case, the U.P. Police Regulations had no support
of any law while'in the Govind case, the impugned regulations 855 and 856 were

framed by thé government of Madhya Pradesh under section 46(2) () of the Police
Actand so_.,_na were held to have the force of law. After quoting American authority
on the point, Mathew J observed:

The right to privacy in any event will necessarily have 1o go through- -
aprocess .S. case by case development. Therefore, even assuming that
the right to personal liberty, the right to move freely throughout the
territory of India and the freedom of speech create an independent
right of privacy as an emanation from them which one can character-

241, Siate of Rajasthan v. Rakman, AIR 1960 5C 210,
242,  AIR 1963 SC 1295.

- 243 14, at 1303. For criticisms of the case, see Govind Mishea, “Privacy: A Fundamental Rightunder

‘the Indian Constitution™, supra note 214,
244, AIR 1975SC 1378,
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ize as a fundamental right, we donot think that the right is mgo_cﬁ%
His lordship further observed: o

Even if we hold that Arlicle 19 (1) {(d) mcmnm_.:omm to acitizen a :m_:
to privacy in his movement as an emanation from that Article and is
itself a fundamenial right, the question will arise whether _.omﬂ_m:o:
8561s a law imposing reasonable restriction in ‘public interest on the
freedom of movement falling within Article 19 (5); or, even if it vo
assumed that Article 19(5) does not apply in terms, as the right 8
privacy of movement cannot be absoluts, a law imposing :wmmo:m.c_o :
restriction upon it for noaua_:zm interest of state must be av:an mm
valid.?¢

Mathew J, it appears, was influenced by the opinion of .Uorw.ummq in

Griswold v. Connecticut ¥ which found the source of right to privacy in various

guaranteed rights said to create zones of privacy.

As applied to the Indian constitutional scheme, the' uo:zacn: EooQ
suffers from an inherent limitation, specially in this particular instance. The
imerpretation give to article 19¢1Y (a) of the Constitution, as submitted earlier, does

not protect anything or everything that is uttered by the citizen. Whatis whispered .

in the ear of wife by her husband in the dead of night or when some oné is singing
in the bath-room is not included in the contents of speech protected under article
Hoﬁxmu It is outside the purview of the protection afforded by the article. The
speech contemplated to be protected under this article, as submitted earlier, has
societal and political content. How can it be said to create a zone of pfivacy q

Further, Mathew J had assumed article 19 (1) (d) of the Constitution as the

source of right to privacy. Itmay be recalled that the majerity opinion in the K. harak:;

Singh case maintained that the attempt to ascertain the movement of an individual
which was merely a manner in which privacy was invaded was not an Hn?:mmBoE
of a fundamental right guaranteed by Part I11. Even the dissenting opinion of Subba
RaoJ had concluded that article 19(1) {d) was not the source of privacy. Assuming
that the assumption of Mathew J was based on an interpretation of the term “freely”

245. Id. at 1385.

246. Id.at1386.

247 Douglas J observed:
The foregoing cases suggest that specific guarantees in the Bill of Rights have penum=
bras, formed by emanations from there guaramees that help give them life and sub-.
stange.... various guaraniees create zones of privacy. The right of association con-
tained in the penumbra of the First Amendment is cne, as we have seen. The Third -
Amendment in its prohibition against the quartering of soldiers” in any house™ intime -
of peace without the consent of the owner s another facet of that privacy. The Founth’
Amendment explicily affirms the “right ‘of the people to be secure in their persons; -
papers and effects against unreasonable searches and seizures.” The Fifth Amend-
ment in its *Self-incrimination’ clause enables the citizen to create a zone of privicy
which the govermment may not force him to surrender to his detriment. Tlhe Ninth
Amendment provides: *The enumeration in-the-Constitution, of certain rights, shall -
not be construed to deny or disparage others retained by the people:
supra note 34 at 484,

248, Supra note 214. 4
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which includes psychological inhibition, the right to movement cannot be said 1o
inclode privacy. Ifatall, privacy is said to be inferred, it is from the qualifying word

. ‘freely” and not from the qualified word ‘movement” in article 19 (1) (d).

Had Mathew J not been wedded to the penumbral theory of Douglas ], he
would have paved the way forright to privacy in India when he observed:

- Rights and freedoms of citizens are set forth in the Constitution in
order to gnarantee that the individual, his personality and those things
stamped with his personality shall be free from official interference
except where a reasonable basis for intrusion exists. “Liberty against
government”, a phrase coined by Professor Corwin, expressed this
idea forcefully. In this sense, many of the fundamental rights of
citizens can be described as contributing to the right to privacy.??

Among those things stamped with the personality of an individual are his
dignity, right to be different and to be reated equally among equals,™® right 10 be
free from psychological and physical compulsion and forced labour,® and freedom

. of conscience and the right freely to profess, practise and propagate religion.”? The

Supreme Court has established the view that the term ‘life’ in article 21 of the
Constitution includes one’s dignity and all those that go along with 1.2 Mathew
T in his above observation, came very near to this view bat he preferred 1o derive
privacy from “liberty”, “speech”, and “movement” rather than reading it into “life™
inarticle 21 of the Constitution. But the contribution of Mathew J lies in salvaging
‘the right to privacy and giving it an assumed existence in the scheme of fundamental
rights as against its non-existence in two earlier decisions mentioned above.
Commenting upon the Govind case, Nariman rightly observed:

The right to privacy had two rounds in Court—{irst before a Bench

_of 8 then before a Bench of 6, In both it had been worsted. It coutd
not have survived a third bout. It was thought that privacy as a fun-
damentat right had been buried - a more appropriately, burnt to a
cinder. But the ashes of lost freedoms are ever smouldering, In
Govind the cherished right hasrisen Phoenix - like from the ashes......
Neatly side stepping. the ratio of larger benches the Court has given
the right a new base of life.>**

He further observed that the decision in the Govind case would not go
downasalandmark in the development of Indian constitutional law, Butit will help
to point the way.. With dexterous judicial steering and mild understatement, the
Supreme Court has given to the right of privacy a foothold in the fundamental rights

249, ATR 1975 8C 1378 a1 1385

250. Constitution of India, art. 14. '

251, Id., ars. 20(3) and 23,

252, Id., art.25. :

253. Francis Coralie Mulin v. Union Teritory of Delhi, supra note 223.

254, F.S. Nariman, “The Right to be Let. Alone - A Fundamental Right", XVII The Indion \.n.__GnnE
" supranote 48 at §0-81,
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chapter. Bul it has donc more. It has set the tone. - In Malak Singh v. State of
Punjab, two principal questions raised for- consideration of the court were: (a)
Whether a person was entitled to be given an opportunity to show ¢ause before his
name was included in the surveillance register; and (b) whether in the instant case -
the appellants’ names were included in the register without any ground for
_‘omwozm.zw believing them to bie habitual offenders or receivers of stolen property
as H.SEBQ by rule 23.4(3) (b of the Punjab Police Rules, The vires of the Punjab
Police Rules, which provide for the maintenance of sarveillance register, was,
however, not challenged by the appellants. As regards the first question, the court
m:m.io_.oa that making an entry in the surveillance regisier was so utterly adminis-
trative \hat the rules of audi alteram partem could not be appiied. Theapplication
of the rule n this case would defeat the very object of the rule providing for
m_”_?om:m:oo. Answering the second question, the court seems to have taken the
view that it might not be necessary to supply the grounds of belief to the persons
“Ebomo names were entered in the surveillance register. Tt might become necessary
in some cases Lo satisly the court when an entry was challenged on the ground that
there was no justification to entertain such belief, Rejecting the appeals, the court
~made followihg obscrvations regarding the mode of surveillance:

But all this does not mean that the police have a'licence to enter the
names of whoever they like (dislike?) in the surveillance register; nor
can the surveillance be such as to'squeeze the fundamental freedoms
guarantecd to all citizens or to obstruct the free exercise and enjoy-
ment of those freedoms; nor can the surveillance so intude a3 to
offend the dignity of the individual. -Surveillance of persons who do
not fall within the cafegories mentioned in Rule 23.4 or for reasons
un-connected with the prevention of crime, or excessive surveillance
falling beyond the limits prescribed by the rules, will entitle a citizen
lothe Court’s protection which the court wilt not hesitate to give. The
very rules which prescribe the conditions for makin g entries in the
mﬂ.u?n:_mson register and the mode of surveillance, appear to recog-
nise the caution and care with which the police officers are required
8. proceed... Surveillance, therefore, has to be unobtrusive and
within bounds.... ="

Organised crime cannot be successfully fought without close watch
of suspects.  But, surveillance may be intrusive and it may so
seriously encroach on the privacy of a cilizen as to infringe his -
fundamental right to personal liberty guaranteed by Art. 21 of the
ﬁOom.m%:_:oz and the freedom of movement guaranteed by Art. 19 (1)
d). =8 . :
. It may be abserved that impermissible surveillance as stipulated in the
~unjab Police Rules implicitly protects the right to privacy. Subjectling the power

255. [d. a1 82-83.
257, AIR 1981 SC 760 at 763-64.
258. Id. au763.
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of the policé officerto enter one’s name in surveillance register only on reasonable

- ground is-also pointer in the same direction, However, the decision docs not take

the law E.G ?,_.59. than where it was left by the Govind case.

I
Oa._zm.a.?. fundamental and human rights do not evoke ready response

from our politicians unless they serve a political purpose. The Karnatak telephone-
1apping incident brought the issué of individual’s right to privacy to public attention
leading tothe resignation of Ramkrishna Hegde, the then Chicf Minjster of the State.
It was observed that the readiness and glee with which the central government
released the list of those whose telephones were being tapped was well maiched by
the chukle with which Hedge tried to turn the table on the Rajiv Gandhi government
by asking it to institute an inquiry at the all-India level.™® Despite its political under-’
nEq.n_:r the event is significant in so far as the opposition and the ruling party Both
expressed their. common concern against telephone-tapping, an acknowledgement
of thé exisience of right to privacy in-our system.

.. The Ministry of Law, Government of India, while rejecting a proposal
made by the. 5&9: Council of Medical Research (ICMR) for a legislation to ban
sexual intercoutse by Indian citizen with foreigners to prevent the spread of AIDS -

in the couniry, expressed its opinion’ that such legislation” would violate the

provisions of article 21 of the Constitution which gives people the right to life and
liberty including the right'to privacy.*® It is significant to note that the Ministry of
Law located the riglit to privacy in article 21 of the Constitution, However, the

“Preamble to the Constitution of India assures the dignily of the individual, The state

is directed to recognize and enforce international law as a matter of state policy. It

" igin these comrnands of the Constitution also lies the necessary basis for affording

‘constitutional protection to the right to privacy. ‘
The diverse facets of right to privacy protected in the Indian legal sysiem

{much before the Constitution came into foree) may much favourably be compared.
with-the contents of the right to privacy determined and deliberated over by the
Nordic Conference held in Stockholm in 1967, Intensity of privacy consciousness
and desirability of its protection may be assessed in such provisions of Indian legal
system which make intrusion of privacy a crime rather than a tort. The richriess of
the Indian life style as manifesied in our scriptures has even today contributed tothe -
world by giving a message of peace through transcendental meditation.  Regard
being had to our glorious heritage, our legal and constitutional system, to mainiain
either that right to privacy is' not protected in our system or that privacy is a
preregative of English-speaking world, will amount to an admission of ignorance
either of the Indian legal system or our cilture, . ,

259. The Hindustan Times, Aug. 13, 1988.
260." The [industan Times, June 10, 1988,




NOTES AND COMMENTS

QSrmmwﬁommimcwwmzm.oocxam _...__.
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‘OPERATION CLEAN-UP’ . >

A Comment on Tulsiram Pate! Case’

THE MOMENTOQUS decision of the Supreme Court in Union of India v. ‘H:.E.n.mi a

w&.ﬁ, ! has been assailed not only by leaders of almost all the political parties—the
leftist, the rightist, left of the centre, right of the centre and the middle-roader——, th
trade :.:_o:._opao_.m and the leaders of the civil servants’ oamuammaon,m d:pmsw_w wm
mﬂo _S.Eﬂ judges of .59 Supreme Ceurt and eminent jurists. It mnn&a that EW
: Mmﬂﬁm in Em case is one of Sm most misunderstood or little understood ones on
e subject ol civil services. One is not so much worried about the anderstanding or
Hwﬂﬂwmwwmﬂwﬂ%:m 0 M ihe case and its consequent criticism by politicians, c.ma,o. union
e Jadaments mwaowﬂmmn””mo..g “.H:Em_.mo_ :.Jo% mm.om theircomments ,.e.m._bo:nnom&:m
; me otivation and their objectives are nsually political. Butone
is o.n:Eu_w concemed, and at times even alarmed, when such mﬁanw.o.o.Bo fr
.cminent judges, jurists and scholars who not only profess to be, but aré.also k o
as, the champions of social justice, no matter what it means B .Mo,. e

— In the humble ..uv::c: H.:. this anthor, which would be maun._:.m,.:.w wma_ama
o ing of 2..0 case is both (i) anti-¢ivil servant and pro-state and (ii) un,,o-o.?_mm
rvant and anti-state, depending upon whether we are _ooE:w at the judgment

through a microscope or through a telescope. Microscopic look magnifies and gives—

Mw m:h.o E__EMQBE mﬂo.ﬁ E:Q.omw the telescopic look tells us the far orremote oreven
" EW effect. .H.:m,_aﬂ.:oa_mﬁ effect would certainly help the governmerit in its
peration clean-up” without waste of time, but in the final analysis, we will

QmMOO(_CH Smﬂﬂ—uﬁm:_:ﬂ — Hwn C: __.m .< < < .
_ n .. .
. m m~ G,D BOHG.HO —..—.—O O— ; wﬂhm_._._ﬂm ._“—Jm._..— “_H :Nm —.M_.Wﬁ.ﬁ

I SUMMARY OF THE MAJOR ‘HOLDING’

o hearin ,_,Muo .MoE.r c_w amajori Q of. A H.:._ effectheld thatacivil servanthad noright

o g either at the ,a.nm.mm of inquiry, if any, or thercafter when any of the three

mm_oga:msﬁm. viz,dismissal, removal or reversion, was being imposed upon him

“_” m M_nm mmsww omm %a wcc-o_.mzwmmﬁmv_ (b) and (¢} of the second proviso to &m,:.wm (2).of
L1 of the Constitution. The court, on the;basis of ‘thé above premise, over- .

L
-._.)—-—. g . . . e , L
m:%%nﬂ“gﬁ vﬁnnaaﬂﬂw seminar jointy organised by the Faculty of Law, University of Delni
e wyers >mwmn_.w=c=..ZnE Delhi immediately after the Supreme Court delivered its
nion of India v, Tulsiram Patel,infranote 1. Some cases decided _Ennrﬁmmmm.: added

*

in it to bring it uplodate without affecting the original text
1. Union of India v, Tuisiram Patel, AIR 1985 SC 1416.

s
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ruled an eartier decision of aBench comprising of Krishnalyer, A.C.Gupta and Fazl

Al JT in Divisional Personnel Officer, Southern Railway v.T.R. Challappan 2

In that case, the Supreme Court had held that rule 14 of the Railway Servants Rules
which provided that “the disciplinary authority may consider the circumstances of

the case and make such orders thereon as it deems fit’ obliged the authority to give

a hearing to the aa::ncni.n‘aﬁou\w@.iros a penalty was proposed to be inflicted
in cages covered by the three sub-clauses of the second proviso. The court further

" held that article 14, and the principles of natural justice including audi alteram

partem rule which are now associated with it, had no application 1o cases covered
by the three sub-clauses of the second provisc which expressly exclude that rule.
Applying the principles so declared, the court upheld the termination of the
following class of civil servants:
(i} Sub- clause (a) of the second proviso to clause (2) of article 311
Tulsiram Patel, an auditor in the Regional Audit Office, M.R.S. Jabalpur,
was compulsorily retired by way of punishment on the ground that he had injured
his boss on the head with an iron rod and was convicled under Section 332 of LP.C.
(iiy-Sub- clause (b) of the second proviso to clause (2) of article 311
. Some members of the CISF (Central Industrial Security Force)} were
dismissed for their indulgence in agitational acts, violent indiscipline and incite-
mentto discbey lawful orders, elc., whichnecessitated calling of the army resulting
in exchange of fire between the E&mnmu::ma section of the CISF and the army in
which, besides other casualities, an army major and two army jawans were killed.
(iii) Sub- clause (b) of the second proviso to clause (2) of article 311
Railway servants (many belonging to all-India locorunning stall} iﬁw
dismissed or removed for their participation in the illegal all-India strike of the
_railway employees.
(iv) Sub- clause (c) of second proviso to clause (2) of article 311 .
Some members of the M.P. police force werc dismissed/removed for
indulging in violent demonstration or rioting demanding release of their two
colleagues who were arrested in connection with an incident at the annual mela al
Gwalior in which one man was burnt alive. .

The common factors in all the above cascs werc: (1) All were civil.
servants; (2) terminations were made under the second proviso to article 311(2) and
(3) the civil servants were not heard either at the stage of inquiry, if any conducted,
or at the time of imposition of the penalty.

II SUMMARY OF THE RELEVANT OOZm.HH_._,C,—,HOZ},F
PROVISIONS AND THE SERVICE RULES

{a) Constitutional Provisions
Article 3 10, in substance, provides thatthe civil servants hold office during

2. AIR 1975 SC 2216,
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the pleasure of the President or the Governor, as the case may be, In other words, -

it means that the President and the Governor can terminate the services of the civil
servanls al their pleasure. Article 311 places a two-fold restriction on the above
power of dismissal at pleasuré: Clause {1) provides that no ¢ivil servant can be
dismissed orremoved by an authori ty subordinate to that by which he was appointed
and clause (2) incorporates the principles of natural justice, i.e. right to be heard,
by providing that no civil servant “‘shall be dismissed or removed orreduced in rank
except after an inquiry in which he has been informed of the charges against him and
- given a reasonable opportunity of being heard in respect of those charges.” There
are two provisos attached to clause (2). The f irst proviso makes it clear that after the
Inquiry conducted under clause (2} is over and a penalty is proposed to be inflicted
on the delinquent employee, it shall not be necessary Lo give any opportunity io the
employee of making representation against the penalty proposed. The second
proviso containing three sub-clauses provides that clause (2) shall not apply:

- (8) whereapersonisdismissed or removed orreduced in rank on the ground

of conduct which has led to his conviction on a criminal charge; or

~ {b) where the authority empowered to dismiss or remaove a Person or o
- reduce him in rank is satisfied that for some reason, to be recorded by
that authorily in writing, it is not reasonably practicable to hold such

inquiry; or : ,

(¢) where the President or the Governor, as the case may be, is satisfied that
in the interest of the security of the State it is not expedient to hold such
inquiry. :

Clause (3) is linked with the clause (b) above. It provides:

If, in respect of any such person as aforesaid, a question arises
whether it is reasonably practicable to hold such inquiry asisreferred
Lo in clause (2), the decision thereon of the authority empowered to
dismiss or remove such persen or toreduce him inrank shall be final.

{b) Service Rules

. The rules for various services made either under article 309 of the
Conslitation or relevant Acts of the state legislatires generally reproduce or
substantially incorporate the provisions.of arnticle 311, One provision is common in
almost all the service rules which incorporate the provisions of sub-clauses (a), (b)
and (c)of the sccond proviso to article 311 (2). The usual provision as incorporated -

after clanse (¢} provision is in the [ollowing language; . ..

The disciplinary authority may consider the circumstances of the
casc and pass such order thereon as it deems Ffit.

II INTERPRETATION OF THE >H.W.O<m.\ E~O<~m~0.2m |

(a) The Microscopic Look

* The major- ‘helding’ in the case has been summarised earlicr which
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.;mu.?ons%n.q declares that the .u_._znﬁ_n of audi wlicram partem does now apply

where major penalties are proposed 10 be imposed on a delinquent enmployee by
resort to the power of dismissal, removal or reduction in rank covered by sub-
clanses {a), (b) and (c) of the sccond proviso to clause (2) ol article 311. There has
notbeenmuch of acontroversy regarding the exclusion of the rightto be heard’ rule
at what was earlier known as the stage of inquiry, Once the authority exercises its
power/discretion given to it by the Constitution under sub-clause (b) of the second
proviso, that it is not reasonably practicable to hold such inquiry (i.e., as described
in clauge (2) of article 311), he can proceed 10 make his own inquiry ex parte into
the alleged misconduct of the employee concerned. In the application of sub- clause
(a), the disciplinary authority has less arduous task to perform compared to his re-
sponsibility under sub-clause (b). He has only.lo decide whether the employee, who
has beenconvicted of a criminal charge, has Lo be visited with any of the three major
penalties. In.reaching this decision, the right (o be heard rule stands excluded.

Turning {0 sub-clause (c) of the second proviso, the court pointed out the _
differences between itand the previous two sub-clauscs (a) and (b), both with regard
1o the nature of power and also the repository of the power. In sub-clause (c), the
power is conferred on the President or the Governor. 1L is he who has to be satisfied
(although constitutionally, i.e. through his cabinet) that in the interest of the security
of the state, it is not expedient to hold such an inquiry, Unlike the authority in sub-
clause (b), he has not to record reasons for his satisfaction, which in the nature of
things has to be subjéctive. The court almost conceded that the President’s/
Governor's .decision was not subject 10 judicial review, The court resisted all
temptations to make a categorical statement, on the strength of some earlier
observations of some of the judges of the Supreme Court, that it could review the
President’s satisfaction/decision on the ground of mala fides or whether the
decision was taken in the interest of the securily of state. The court simply observed
that on the basis of all the records placed before it, it was satisfied that the deciston
was goﬁ, mala fide or that it was not in the interest of security of the state.

To sum up, there are two stages at which the decision has to bé taken:

1. Whether the employee had to be visited with punishment ? This decision .

is 1o be taken in case of sub-clause (a) on conviction of the employee on a criminal
mmEmm“ incaseof sub-clause (b), the authority after deciding thatitis notreasonably
practicable .to hold clause (2)-—type inquiry, finds the employee guilty of the
alleged misconduct; in case of sub-clause {c), the President or the Governor finds
thé employee guilty of the alleged misconduct without holding clause (2)-type
inquiry in the interest of the security of state. h .

2. After deciding the first guestion in the affirmative, the question has to
be decided which of the three penalties, viz. dismissal, removal or reductioninrank,
is 1o be inflicted on the delinquent employee.

Asdiscussed earlier, there is asort of consensus that ‘righttobe heard” rule

is excluded when first decision is io be taken, The conroversy is in relation to the
second stage, i.¢., whether ‘right to be heard’ rule is applicable before deciding the
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issue of quantum of punishment. The Supreme Court in the Challappan case?

- interpreted rule 14 of the Railway Servants Rules (quoted carlicr) that it imporicd

the rule of natural justice. It obscrved:

The statutory provision...merely.imports a rulc of natural justice in
enjoining that before taking final action in the matter the delinquent
cmployce should be heard and 1the circumstances of the case may be
objectively considered. This is in keeping with the sense ol justice
and fair-play.* . Lo

The Supreme Court in the Tulsiram Patel casc over-ruled the Q}a:av_aar.

case-and held that ‘right to be heard’ rule had been expressly taken away by the
second proviso to article 311 (2) at every stage of the disciplinary procceding. A
power has been conferred on the relevant avthority to dispense with the ‘rule of
r.ﬁi:m.. Hrmm.ﬁoén_. flew from-the Constitution and could not be taken pé.uw or
circumscribed by any law or rule, The immediate effect {on microscopic look}) of
thedecision is that adelinquent civil servantis not only denied the benefit of théandi
alteram partem rule at the stage of inquiry into his alleged misconduct and also at

the stage of taking the decision as to whether he should be punished or not on the
basis of his guilt or conviction on a criminal charge, but he is also denied right to -

be heard even as to the quantum or extent of punishment which is _unonowna to be

inflicted upon him. The decision thus, on the face of it, appears to be anti-civil -

servant and pro-state power and indirectly helps the govemnment (o weed out the
mo:dmnw:a inefficient elements from the services without wasting time in elaborate
inquiry contemplated by clause (2) of article 311. [tis on this count that the decision

“has been criticised and even dubbed as rerograde, Krishna Iyer J, as reportéd ini the

newspapers, has much to say against this decision. His adverse comments on the
decision are quite understandable. It over-rules the Challappan decision to'which
he was a party and the Challappan decision is considered to be in consonance with

social justice. !

In the Challappan case, the end product, was correct but the decision @..&. .

wrong. For the. wrong decision, the three judges who decided the case cannot be
blamed. .Hyow were led 10 make the error by wrong arguments or the absence of vital
arguments by the counsel for the railways. We all know that under. our judicial

process, fortunately or unfortunately, a judge sits only as an umpiré. He is wsﬁvam.mn ‘
10 be both ignorant of the facts in the case as well as neutral to the applicatiod of

law to the facts when established. The lawyers who represent the parties muststate

the m_.o:.:mm m_.z.m tell the law on the basis of which they are challenging or defending -
any action. This way, the counsel help the court in the cotrect interprétation of

statutes and mo:.n.Ewmo: of principles of law, besides reaching a correct decision,
But in a particular case, if the counsel has failed to plead a vital ground orrefer to
a vital law, the judge, even if he is aware of this failure or omimission on the part of

3. Ibid. L
4. Id. a12225.
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the counsel, cannoton his own invoke the ground not taken by the counsel 10 decide
an issuc in the case.

Many of us may not be knowing that we could not have that dynamic
inierpretation of articic 21 by P.N. BhagwatJ. (as hethen was) by which he infused
life into the lifeless word ‘procedure’ had the court, on the first hearing of the

Maneka Gandhi® case, 6t allowed the petitioner 1o invoke article 21 as another
ground of attack. In the original petition, only article 14 was invoked. The counsel
in the case argued that the word *procedure’ meant a fair, rcasonable and just
procedure. This gave an opporiunity 1o the learnced judge 10 evolve, formulate and
lay down the historic principles we are all familiar with. In the Challappan case, the
counscl didtnot argue that a power which was conferred by the Constitution cannot
be circumiscribed by any rule. The court was only asked (o interpret rule 14 that it
did not incorporate the rule of natural justice. The court did not accept thisargument
and held otherwise. In the Tulsiram Patel case, the argument to exclude the rule of
natural justice from the service rules was based on the ground of the second proviso
1o article 311(2) and so accepled and as a necessary COnsequence, the Challappan
case had to be over-ruled. The end product of the Challappan case, which was
correct in the opinion of this author, will be taken up below.

(b) The Telescopic Look

The rights which have been denied to a civil servant because of the second
proviso to article 311(2), in the first instance, have been given back to him at the
subsequent stages. This the Supreme Court has done even at the cost of apparent
contradictions and logit. Madon ] observed: .

The phrase “this clause shall not apply” is mandatory and not
directory. Ttis in the nature of 2 Constitutional porhibitory injunction
restraining the disciplinary authority from holding an inquiry under
Article 311(2) or from giving any "kind of opportunity to the
concerned government servant. There is thus no scope for introduc-
ing into the second proviso some kind of inquiry or opportunity by a
process of inference or implication... The conclusion which flows
from the express language of the second proviso s inevitable and
there is no escape from it. It may appear harsh but... the second
proviso has been inserted in the Constitution as a matter of public’
policy and in public interest and for public good.... Sympathy and
commiseration cannot be allowed to outweigh considerations of
public policy, concern for public interest, regard for public good and
the peremptory dictate of a Constitutional prohibition.... After all, it
is not as if @ government servant is without any remedy when the
second proviso has been applied o him. Therearetwo remediesopen
to him, namely, departmental appeal and judicial review (emphasis
added)*

. 5. Maneka Gandhiv. Union of India, AIR 1978 SC 597.
6. Union of India v. Tulsiram Patel, supra note 1 at 1450-51.
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The learncd judge repeated his obscrvation :

[Cllause (2} ol Arlicle 311 embodies in express words the audi

alteram partem rule, This principle of natural justice having been
expressely excluded by a Constitutional provision, namely, the sec-
ond proviso to clause (2) of Article 311, there is no scope for reintro-
ducing itby a side-door Lo provide once again the sameinquiry which
the conslitulional provision has expressly prohibited.”

Afler having said so, the court brought back by the side-door what it held

was prohibited by the proviso. The court held that a government servant was not
wholly without any opportunity where the second praviso applied. Though there
was no prior Opporiunity 10 a government servant to defend himself against the
charges madce against him, he had the opportunity 1o show in appeal filed by him
that the charges made against him were not wue. This would be a sufficient
cempliance with the requirements of natural justice.® The court not only gives the
‘right to be heard”, the only right which is guaranized by article 311(2) and denied

by the second proviso, but indirectly confers additional rights (i) to challenge the

penalty on the ground of harshness and being disproportionate 1o the guilt and(ii)
Lo challenge Lhe decision of the disciplinary authorily to dispense with ¢lause (2)-
type of inquiry (a) on the ground that it was not ‘reasonably impracticable’ to hold
the inquiry and (b} on the ground that the decision of the authority was EEm.mQ.
mala fide and perverse. The contradiction in the Judgment is writ large when it

interprets clause (3) to article 311, The clausc makes the decision of the disciplinary -

authority final when it decided under sub-clause {b) of the second proviso that it was
not reasonably practicable 10 holtd such inquiry. The court held that this finality
givenio the decision was notbinding on the courtand ina propercase the couricould
strike down the order dispensing with the inquiry and also the penalty imposed.
Perhaps one may not object to court having assumed the power of judicial review
even where the Constitution has made any decision final.

The real difficully arises in accepting the view of the court where it held
that an inquiry, which had been denied under sub-clause (b), could be asked for
when the employee files a departmental appeal. If the circumstances have changed,
then, according to the court, the appellate authority must hold the inquiry and hear
the employee. Sa the natural justice was not an essential requirement when the case
was decided first but it became an essential principle to be observed at the
subsequent stages. The court further observed that the quaptum of punishment was
subject to review both in the departmental appeal and also by the courts. There
cannot be any quarrel with this view. All arbitrary actions must be reviewed and if
in any particular case the court finds the penalty imposed to be harsh and
disproportionate to the guilt of the employee, the court must give relief. In the

7. Id.a1l462.
8. Id.at 1463.
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Challappan case, the penalty of removal/dismissal from job of the railway points-
man, a lowly paid employee, was not only harsh but utterly disproportionate to his
guilt of drunken and disorderly behaviour for which he was convicted but put on
probation. The Supreme Court could have siruck down the penalty on this ground
alonebutit preferred to giverelief 1o the employee onthe ground of denial of natuyral
justice as required by rule 14 which, as we have said earlier, was a wrong reasoning
for a right decision. Thus, in the final analysis, we find that, contrary to the beligf
being propagated, the civil servant is the ¢ gainer” in this case. He has more rights—
rights-in addition to what is given to him by article 311,

IV SOCIAL JUSTICE AND THE DECISION -

Social justice does not necessarily mean that the court must always give
a decision, even by twisting the law or, if need be, ignoring it, in favour of the
‘weaker parly’ in the case, no matter who that weaker party was or what his guilt
or misconduct was. Social justice means Justice 10 those who deserve justice but
have been denied. Even in such a case, we should always remember that we are
governed by rule of law. Society may accept, and has accepted, decisions of the
Supreme Court, even where they were given under a doubtful jurisdiction/power,
whére such decision served the ends of social Iustice, We have accepted Rudal Sah

- Deokinandan,'® Asiad Workers MBandhua Mujti Morcha'? and the like, where the

court passed orders of the nature which were considered earlier 1o be outside its
powers. But does social justice also mean to take a sympathetic and compassionate
view and adept a benevolent construction in cases involving mutineers and such
otfier class of employees-who hold the entire sociely Lo ransom in the name of trade
unionism? Hopefully, it does not.

V DICHOTOMY NEEDS A FRESH LOOK

The dichotomy created by the Supreme Court in the Tulsiram Petel inthe
interpretation of the éxclusionary provision of the three sub-clauses of the second
proviso 1o clause (2) of articls 311, whereby it meant that the observance of the
principles of natural justice stood prohibited when the case against the public
servant was taken first, but it became an essential requirement at subsequent stage

in departmental appeals, was reiterated and followed in some subsequent cases by

the Supreme Cowrt.* In Satyavir Singh v. Union af India, the court perhaps to dispel

the misgiving that the Tulsiram Patel decision was anti-civil servant, observed; . .

tisimportant 1o note that the ma jority judgment in Tulsiram Patel’s
‘case is more beneficial to civil servants and ‘confers greater rights
upon them than Challappan’s case (AIR 1975 SC 2216) did. Accord-
Hing to Challappan’s case, a civil servant to whom a service rule

- 9. Rudal-Sah v. .a..a_mm.aﬁ.w_...ﬁw. AIR 1983 5C 1086.

10. Umcb.zha&aa Prasad v. State of Bihar, AIR 1984 SC 1550,

11. Peoples* -Union for Democratic Rights v, Union of India, AIR 1982 SC 1913.

12. Bandliua Mukti Morcha v, Union of India, AIR 1984 SC 802, _

13. Satyavir Singh v.Union of India, AIR 1986 SC555: A.K. Senv. Union of India, AIR 1986 5C335and
SA. Sawant.v: State of Maharashira, AIR 1986 SC 617.




