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managerial skill — especially of Nomita who has well established herself as an
academic lawyer and legal-aid activist. ) '

While reviving the Review in 1990 Dean P.S. Sangal had given its Rmaﬂ.w an
assurance that it would “never stop mcvﬁﬁsm in futare”. During my tenure as Dean
1 will honour his 832:::02

Faculty of Law : [PROFESSOR] TAHIR MAHMOOD
Delhi University o Dean
15 April 1993

gL N N EN R TE

Professor Sivaramayya's Perception of
Constitutional Equality

PARMANAND SINGH™

Professor B. Sivaramayya, a unique combination of simplicity, humility and
FE.E:w. has always been acknowledged as an acute legal thinker and a marvellous
vo_.mou Besides, his life-time study, research and teaching on various aspects of
family and succession law, his abiding eritiques on the limits of legal effectiveness
in bringing about social transformation’ in the Indian society provide endless
insights into Ea intricate interplay of law and life. His celebrated work fnequalities
and the Law’ ?of.anm a power critique of the role of law in eliminating various
kinds of inequalities permeating the social life. The inequalities based on sex, caste,
religion and holding of property have exisled in our society ever since pre- colonial
days which werg supported by the legal system :ma:_ He tells us that even during
, . the post constitution petiod our efforts o use the instrumentalities of law and its
visible institutichs mno_._:m executive, police, judges, lawyers,) have been thwarted
by multiple autonomous social forces which lie cowcna the knowledge and oczcd_
of positive law and official apparatus.

What vuoﬁwmo_..m:,mamamwwm hasbeen telling us is that we need not be beguiled.
by the mo<m8.m.m3< and autonomy of positive law and we should stop exaggerating
the power of law'to maintain order in the society. One might regard law as an
. instrument-of political power and as an agent of policy formulations, but the right
; . path to the understanding of law in relation to society lies in the understanding of
: ontological status of law by examining how law and policies to reduce inequalities
are heavily Emmmnm_& upon such pripr factors as tradition, morality, religions and
most importantly the Enqm:_um political culture and dominant ideologies.

m_<mhm5m§m concurs with Gunnar Zﬁaa that social inequalities stand as
the root.cause of economic inequalities. He regrets that varous economic policies
. "pursued by 5@ ‘government have benefitted only 5@ intermediate sections are
- q mnocwm and have failed to reduce the deprivations suffered by the ‘poorest of the
] poor, namely, :the untouchables, beggars, bonded labourers, destitutes, rural
~ women and sd on. Distributive justice has meant the econdimic betterment of smalk
 farmers rather than the beggars, the destitutes and the aged and there has been very
lirde effort 1o utilise"land revenues for the weaker sections of the society. Job
reservations are m_wmﬁnrna by the advanced sections from the ‘backward castes’
leaving nothing for the ‘poorest of the poor’. ‘Socialism' underlined under the
*. preamble “can o.._dw. recognise classes based on income but not castes.”

* Professor of Law, Delhj University. - ) -
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Pending careful cvaluation of other aspects of inequalities explored by Profes-
sor Sivarammayya, I seek here to understand his views on constitutional equality
and its compatibility with the idea of reservations. Such an endeavour woild be

both betitting and timely, in honour of this distinguished colleague, in the wake of

(he most criticised Judgment of a nine-judge bench of the Supreme Court in ndira

Sawhney v Union of India, (hercalter as the Mandal nmm&.u . )

. Professor Sivarammayya has maintained despite Thomas® that:the guarantes .

of “equality of opportunity” in matters of public employment under:Article 16(1),
being related to “‘equality of opportunity and status” in the m_.nmac_m. is an
individual right, embodying the concept of meritarian equality’. Article 16(1)

provides equality of opportunity to all citizens 10 compele for available jobs and

therefore it would be impermissible o intérpret this clause as permilling compen-
satory discrimination in favour of backward classes short of job reservatioris.
Reservations and other concessions (o these classes can be provided only under.
Article 16(4) which adopts the principie of proportional equality. To think of
equality of opportunity as a component of the general right to équatity guaranteed
by Articles 14-and 15 would be over simplification if not erroneous, because Such
a view would ignore the critical distinction between equalily of status and equality
of opportunity. The concept of equality differs [rom equality of opportunity in the
following ways: {a) it is open 1o a subject to accept or reject the onvm_..ﬂ..c::w. .@u
effortis needed to graspit, and (c) itis cpisodal in its character. In this sense equality
of opportunity is a type of liberty or freedom. Porportional equality, on the other’
hard is concerned with group rights and does not share the episodal characteristics.®
Since reservation clause does not crcate any justiciable right in favour of any
member of backward classes and depends largely upon the policies adopted by the
state, it is only an cxception to equality of opportunity guarantecd as individual
fundamental right. Since Article 16(1) righit is ‘episodal’, ‘transient’ and a form of
‘freedom’, no preference can be given to any disadvantaged group under this clause’
even by resorting to the doctrine of reasonable ¢lassifications. .

" Surprisingly all the nine’ Judges in the Mandal case have deprited from the
Thomas principle permitting compensatory discrimination for backward classes
under Article 16 (1) itself, and have held that Article 16(4) is exhaustive of all
reservations, concessions, test exemptions, and other employment preferences (or
the Scheduled Castes, Schedules Tribes and backward classes. No preference of
any kind in the arca of employment can be given do the historic groups under
Article 16(1). o

. The Mandal Case, however, does not accept the position taken by Professor -

Sivaramayya that Article 16(1} adopts the concept of meritarian equality and

therefore Aricle 16(4) embodying the principle of proportional equality, is an .

exception to Article 16(1). Seven out of nine Judges permit reservations and other
concessions in jobs for non-backward categories such as physically handicapped,
politicat sufferers, ex-servicemen, disaster victims etc. Only Justices R. M. Sahai
-an Kuldip Singh maintain that no rescrvation or preference cun be given to any
group Under Article 16(1) which guarantees individual right to all’citizens o

cofipete for jobs and opportunities.

1893 SIVARAMAYYA’S PERECEPTION CONSTITUTIONAL EQUITY ' 3

_zﬁwow::m:\ a:ocm: the Judges in the Mandal case endorse the view taken by
Justice Beg in his dissenting opinion in Thomas that “the guarantee contained in
Article 16(1) is not by itse!f aimed at removal of social backwardness due to socio
- economic and educational disparities produced by past history of social oppres-
sion, exploitation or degradation ol class of persons”. Insteac “it was in lact
e : . . . 10 . . .
intended to protect claims of merit and efficiency...” In adopting Justice Beg's
dessert in Thomas, the Supreme Court, thus unammously reject Thomas' s majority

__ that-Article 16(1)-itself mandates ‘equality of result”.

If radical reconceptualisation of ‘equality of opportunity’ in Thomuas has been
thought to be irrelevant and erroncous by the Manca! Courl, it scem unclear what
purpose would be served in permiiting reservation for ‘vtherwise handicapped’

" groups under Article 16(1). From a theoritical paint of view this approach is

intellectually vacuus because on earlier ocCasns prelvience for other desparate
calegorics had been tested under Article 141 and ot under Article 16(1). That it
would make no difference to the power of the State 1o create favoured groups

" whether it is under under Article 14 or under Article 16(1) is besides the point. To

say, as has been dohe in Mandal that Article 16{4} cxhaosts all employment
preferences for backward classes and then Lo say that Article 16(4} is not an
exception to Article 16(1) is nothing but a picce of intellectual confusion. If Article
16(4) exhausts all reservations and other preference including the kind of
preference involved in Thomas, then Article 16(1) is surely an cxceplion to Article
16(1) in relation to backward groups and this proposition will come very closc 10
the posilion taken by Sivaramayya.

The basic Maw in the Mandal judgment, in my respectful submission is that
the Judges have failed 1o clarily the rclationship between reservations for the
backward classes under Article 16(4) and reservation for other categorics under
Article 16(1), in view of fifty percent gencral limit placed by the courl on job
reservations. What will be the quantitative limit of job reservations in such a
doctrinal sciting where departure from merit principle is permissible not only for
overcoming historic disparitics but also for overcoming alt kinds of incqualitics
caused by personal misfortuncs, incompetence or disaster. What arce legitimate
social goals in the pursuance of which mentarian concept of cquality can be
constricted. It has always to be remembered that broader the class of beneficiaries
and morc expansive the benefits, there will be greater danger that the cssentially
tomporary arrangements will ossify into permancnt caste, communal and group
allotments. The incvitable consequence of the expansion of compensatory principle
might be to dilfusc the special quality of the commitment to the Towest social

.nﬂomo_.mom. who have been the viclims of historic wrongs. The Judges in the Mandal

casc have not altempted to provide a conceptual framework so reconcile the
antagonistic principles of equality.

END NOTES.

. I, Sivarammayya, w..._mmxnh__,:.m.q.nam The Law {1984) Lastern Book Co. Lucknow.
2. Gunnar Myrdal, The Chailenge of World Poverly Ch. 117 (1970) cited in B. Sivarammayya supra
n. 1. at 162
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Supran. 1. at 165.

Id a1 46

JT 1992 (6) S.C. 273.

State of Kerala VN. M. Thomas ALR. 1976 5.C. 490.
Supra n_j ai 36,

. Id at 37

M. H. Kania CJ, M, N, Venkatachaliah, R. Pandian, A. M, Ahmadi, P. B. Sawani, B. P. Jeevan
Reddy, Thommen, Kuldip Singh and R. M. Sahai I7.

. Supran.6. at 522.
1L

Chanchala V State of Mysore AIR 1971 8.C. 1762, P. Rajendran V. State of Madras ALR. 1968
SC1012, Subhasini V State of Mysore A.LR. 1966. My 40, Jacob Mathew V State of Kerala ALR,
1964 ker. 39. Chitra Ghosh V Union of india A.LR, 1970. SC. 33.
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| O: the Retirement of Professor
B. Sivaramcayya

MAHENDRA P. SINGH™

35025 E:mﬁo:m and inspiring career of successtul teaching spanning nearly
four amnmamm Professor B. Sivaramayya bids farewell 1 active service at the
C:En..m:w of Delhi on 18 February 1993, During this period he has produced a
large ::u&ﬂ. of bright and promising law graduates in India as well as abroad.
Many of ther-and some others have also pursued higher studies and research with
him at the postgraduate, doctoral or postdoctoral level. Definitely alf of them must
be carrying a’ vivid imprint of Professor Sivaramayya’s mnsow:._w personality,
:mo_.ocm ﬂmmnu:zw. persistent research, all combined with his m_Bv:SQ. modesty
and righteousness, Those who had such a teacher were indeed very fortunate
mEamEm.

I noz_n have very well shared this fortune, had 1 pursued my studies at the

G::&EQ of Delhi, But that was not to be and, therefore, much later in his -

distinguishgd career, I joined him as a very junior colleague, I have, however, been
fortunate to-be with him in that capacity for nearly 23 years. During these years I

“had the opportunity of interacting with him in a number of ways. To begin wilh

from 1970° o:imam I had the opportunity of Emn:_nm family law with him for
several «a.&.m. Apart from his thoroughness in the subject, I marked his amazing

.concern and -passion. for ‘maximum class teaching even by holding additional

classes over and above the assi igned ones. I even remember having once disagreed
with him on the desirability of supplementing the initially agreed coursé content

by an maa_:o:mﬂ topic towards the end of the semester and teaching it by holding
. .additional Qmmmom But that was basically due to my own obsession for no- deviation

from the already announced course and not because of any impropricty in Professor
Sivaramayya’s suggestion. From then onwards there were many occasions to

participate with Professor Sivaramayya either in cooperative teaching of _

vo,ﬁmﬁa:mﬁ classes, or in research and writing Eo._ooa seminars and discussions,
%E.Esm_._ﬁ 833:88 _preparation of course coiilents and reading materials,
elc. At each one om these occasions and opportunities Professor Sivaramayya has
HSﬁRmmoﬂ_ me’ in no uncertain terms about his sincerity of purpose, thorough
preparation, punctuality and regularity, and determination to pursue things and to
take them to their logical end without compromising any of his superb qualities

" 'mentioned mvoé

* P.o?mmoﬂ.g rps.. University of Delhi.
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Beside the professional intcractions, occasionally I also had personal’

‘sractioh with him. Although apparently he gives the impression of being

werved and 'to some extent alse aloof, he is full of warmth and-humour. . He -
joys telling professional and other annecdotes. But at the same time he i3

ry sensitive towards the feclings of others and would never say anything:
it hurts a person either in his presence or ¢ven at his back. For that reason”
ave néver found him cither indulging in backbiting or even encouraging .

Ours is said to be a land of oral traditions where knowledge progresses and _m )

nsmitted from generation to generation through words of mouth and not of pen..
is radition can be prominently marked among the legal academics who, com-'
ted o -their counter-parls in Lhe West, write very little. Although Professor
saramayya is also a product and part of that tradition, he falls within the category .

those few who are an exception 10 that traditiom. As is evident from the appendid,
¢ of his writings, from the véry beginning of his career he has been consistenlly

blishing. Not only that, the range of his writings extends from family lawilo
nstitutional law to issucs of women and children, poverty and bonded labour;
uality and affirmative action, uniform civil cade, property and specific ._.aznm. and
cing. >_5,o=m_._ scrious research needs to be done in each of these areas to assess
s contribution of Professor Sivaramayya cven on a cursory reading onc gets
pressed by the simplicity and lucidity of his style, depth of learning and concern
¢ the most important and timely issues, While some of his writings have
Juenced Iegislative policies others have been authoritatively cited even by the
ex court of the land.

In his writings as much as in his oral prescntations Professor Sivaramayya
wsucs his point of view with conviction and determination. Unlike many of us he
straightforward and plain speaking. He will express plainly and in no uncertain
:ms his agrecment on disagreement on any issue in whic¢h he participates, If he
convinced of his point of view he would hold his ground inspite of opposition or
sagreement of others. Butat the same time he ideally represents Learned Hand'’s
pirit of Liberty” which is ncver too surc (o be right. He is always receptive to
¢ views of others and open to change even his deep seated and well formulated
ews in the face of superior and more convincing views of others. Not many
:ople in our faw schools, where ignorance coupled with arrogance dominates,
i1l do that. Let us hope that Professor Sivaramayya’s spirit turns more and
ore of us towards the natural course of Vidya Vinaya Sampanney (learning
den with humility}.

We all knpw of the late origin and limied role of the academic discipline in’

¢ common law system which we have reccived from the United Kingdom. Unlike
¢ civil law system where the academic discipline in law is entrenched in Jong
Lablished tradition and plays the dominant role in the shaping and guiding of the
gal system, in the common law that role is played by ihe practical lawyer or the
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judge while the academic lawyer remains at the periphery and plays a very marginal
role. In some common law countries like the United States academic lawyers have
.vigrously worked to establish the importance of therole of the academic discipline
in-the legal system, but in general the practical lawyer continues to dominate the
scene. This is much more the case in India where academic discipline in Jaw has
never been taken very seriously. Therefore, most of the talented and ambitious
lawyers are attracted by.praeticel A fow who cither by compalsion or by choice

_enter the academic discipline do not get adequate intellectual nourishment in the

. academic circles and encouragement from thelegial profession and the legal system.
Consequently, even the marvellous cfforts of the dedicated ones end up in making
a few ripplcs in the vast ocean of the legal system without in any way influencing
the tide. Vast income disparities in the academic and practical profession and lack
of adequzite or suitable working conditions in the former are other disincentives for
the entry and progress in academic legal carcer. Therefore, a substantial number of
academic-lawyers is atiracted by or compelled to look for other avenues of income,
Some of them also give up half way and enter practice while others move Lo foreign
universitics where apart from anything clse they have at least betler working
conditions. The ones, like Professor Sivaramayya, who enter academic life by
choice and pursue it with cxclusive devotion without caring for addilional avenucs
of income or facilities, are indeed the rare specics in our law schools. Hardly any
one in the country, however, rcaliscs that this specics alone is protecling the legal
system from total collapse. The legal profession has miserably failed in performing

. its role of training the practicat lawyer and exclusively depends upon the law
schools. If law schools also fail, and they are bound to but for persons like Professor
Sivaramayya, what would happen to our legal system on which the practical lawyer
makes such a big claims and survives 7 Thus those few amongst us who are”
foliowing the footprints of Profcssor Sivaramayya arc doing an immecnse
service to our legal system and in turn 10 our socicty. And whether anybody
recognises their debt or not they must continue to ﬁ_,:.mco their work with 1o1al’
dedication and devotion. In that alone lies some hope, if any, and Professor

- Sivaramayya is harbinger of that hope. Our present and future generations must
1ake inspiration from him in the shaping and improving of our legal system and
society.

In today’s materialistic world serious difficullics arc pointed out in pursuing
the path which Prolessor Sivaramayya has 50 gracefully treaded. But why 7 We
always boast of our traditions of learning being the greatest dharma and the greatest

“ wealth, of learned being superior even Lo the king because the king i% respected
only in his kingdom while the learned is respected gverywhere as well as of the
perpetual rivalry between the learning and wordly acquisitions. If there is any truth
inthese traditional claims, and I believe there is at least to the oy ient that they attract
men towards learning, then today, when many of us are fanalically looking for our
cultural roots, there is a much greater need than ever before 1 translate these claims
into practice. Then and then alone we can dream of rising to the position to which

i
[
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our society is said to have reached in the world when these traditions took their

roots and flourished and of realising the wonderful vision of the Q:E%ﬁ for this
country,

Professor Sivaramayya also personifics The Gita's famous exhortations of
Karmanyevadhikaraste and of sticking to one’s dharma notwithstanding the supe-
riority of any one else’s dharma. Very oflen we ignore or do not take seriously our
own duty or role in life and either get atracted by the roles of others or indulge in
finding fault with them for our ills, Of course in a free and dynaric society noroles
are and should be fixed and people must also have the right to freely comment on
the social roles of others. But at the same time we muyst alsoremember thateveryone
cannot, rather no one can, get everything he longs for. Nor can that be an excuse
for not performing one’s own role faithfully. In our law schools, however, we find
that very few of us, are performing our roles faithfully. The rest are either getting
allured by other rolesand trying to simultaneously indulge in them or are becoming

totally indifferent, inert and inactive. Neither of them is, however, consistent with.

our fundamental exhortations and the foundational principles on which they are
based. -

' This aspect of Professor Sivaramayya’s life also reminds me of a living

example from the West. Towards the end of his long and glorious career as Belts
Professor of Law at the Columbia Law School, Professor Walter Gellhom told one
of his lastclasses, in which I was also fortunate.to be present, that on the completion
of his clerkship with Justice Brandeis he had the choice of either taking up a
teaching position at the Columbia Law School or Joining a law firm at the famous -

- Wall Street of New York. When Justice Brandeis asked for his preference, young
Gellhorn expressed his desire to join the law firm because of much higher earnings

In the law firm with which he could lead an independent life. The great judge told
him that if independent life was his goal then he must know that independence does
notcome from the amount one eamns; it comes from how one spends whatever one
earns or, in other words, from the kind.of life one leads, It changed Gellhorn’s
preference and he joined the law school, With great contentment and sense of pride
he told his class that never in lifc he had ever regretted his decision. Everybody in
the field of law in the United States and abroad knows the name, fame and respect
which Professor Gellhom has earncd as professor of law and the immense con-
tributions he has made 10 the law and the legal education, Apart from numerous
other distinctions and awards conferred on him, perhaps he was, the first law
professor in the long history of the Columbia University (o be made University
Professor Emeritus in 1974 and perhaps the only professor anywherc in the world:
in whose name a chair has been instituted from funds raised by his alumni at the
Columbia University while he is stili activel y serving Lhat university, law and legal
education. o

In narrating this example 1am fun;, vonscious of the difference in conditions

EEERAR A T Cow § 20 h Bt 4 gkt 45 L0
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i..a.r expressly denies “any special facilities like a personal office or an inde-
pendent laboratory” to a Professor Emeritus and refuses to make any “financial
commitment” or to take any “responsibility for providing residential accom-
modation” for him. The Delhi University has also not conferred even that
ro:oi.aw status onany professor of law so far notwithstanding the fact that some
of them have made seminal contribution 1o the legal education and the law. Yet,
in my view, if there is any hopé at all it lies only in the kind of example which
-Professor. Sivaramayya has set. Any deviations or distractions from that will
:n:sna..mmﬁ;:m law teachers, nor the legal system, nor our society at large.
Therefore, we must make his life our ideal and dedicate ourselves o that ideal.
We must also get sdtisfaction in the fact that in our own setting though a law
professor'may not be having everything needed for an ideal living, he is not
Pplaced too badly either, Professor Sivaramayya and those who have lived with
his ideals are well placed in our social system and are-capabie and expected of
living a reasonably good.life after their retirement from the university. Let us
hope .and: wish that Professor Sivaramayya continues, to inspire us in his
relirement-in the same measure as he did during his active service at the
University.. - :

Appendix

SR
'A'Glimpse of the Life and Works of Professor Sivaramayya

. Profeisor B. Sivaramayya was born on 19 February 1928 at Behrampur in
the state of Orissa. He did his graduation in science (B. Sc.) from the Benaras
Hindu University Visakhapatnam. Varanasi and the bechelors and-master’s

" degrees inlaw (B. L, and M. L.) from the >=a:_.m,c_.;<2m:w..hmﬁaa he also did

his EL M. from the Yale University, U. §. A" and D. C. L. from Mc Gill,

. Canada, After completing his legal education in India he had for a while joined
“the. Andhra Pradesh High Court Bar. But soon he changed his profession and

ook :c.ﬂo.m.nrwuw.m. the Faculty of Law, University of Delhi on 1 October 1956,
Ever since until his retirement on 18 February 1993, he has served-the Univer-
sity of Delhi with unflinching devotion. In between there have been brief
perieds of absence either for study or research or for teaching abroad
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En_:asm his deputation from the Government of India at the >:Sma= mozo
University Zaria, Nigeria but without any break in his service at the C_..Eo_.-
sity of Delhi. . iy
Along with his normal teaching and research, he has also been mmmoo_mﬁn_ «SE
several important projects, programmes and organisations. He has been a member

of the task force on sacial legislation of the Planning Commission, on: faw of the .~

Committee on the Status of Worncn, on the Law of Security Interests:in Personal-
S‘ovnnq of the Banking Laws Committee, and on child legislation of the Indian
Council of Child Welfare. He has also been a member of the Curriculum Uoﬁw_ow-
ment Commiitee in Law constituted by the G_._En_.m:w Grants Commission: Cur-
rently he is a member of the Commitice of Experts constituted by the.National
- Commission for Women to cxamine provisions in 50 existing laws. mm.on::m
women.

Professor Sivaramayya, ?_m also organised and participated in Bm:w :m:o:m_
and international conferences, seminars and colloquiums. Some of them in i:_nr

he has been programme parlicipant are :

1. ‘World Congress on Equality and Freedom held at St. Louis G s. ..,>....5
1976; o e

2. The Indo-US Seminar on Ethnicity held in New York in, 1979;
angd o S

3. The International Conference on Affirmative Action held at Bellagio, .

ltaly in 1982.

Professor Sivaramayya has widely published. His publications include:

Books
1. WOMEN’s RIGHTS OF INHERITANCEIN INDIA (1973, MadrasLaw
Journal, Madras).

2. LAW AND POVERTY : CASES AND MATERIALS D@qu 2 M.
‘ Tripathi, Bombay) (Cocditor)

3, INEQUALITIES AND THE LAW (1984, Eastern Book Company, Lucknow) ,.
4. WOMEN AND LAW : CONTEMPORARY THEMES (In Press) (Vikas

Publishers, New Delhi) (Co-Editor)

Articles

1. Onthe wmﬁ_::amzow of Section 18 of the. Transfer of Property Act,
1956 ANDHRA WEEKLY REPORTER 77.

T 1993

_ 1960 SUPREME COURT JOURNAL NS
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wmao.>mvonm of the Indian Succession Act,
1657 mCﬁWmHﬁm COURT JOURNAL 201.

Adoption : An >:o_.=m_w under the Indian m:nnowm_oz Act,

A Revaluation of Cypres in India, _om_ Amv

SUPREME OOGw.H. JOURNAL 95.

. >B§mcﬁ8 of the Hindu Adoptions and Maintenance Act,

1562 (2) SUPREME COURT JOURNAL 1.

‘Some m:mmom:osw for the Amendment of the Indian Succession Act,
1962 (2) SUPREME COURT J OURNAL 62,

Shares to m.mian Members at a m.m_.mmon under Mitzakshara Law,
5 JOURNAL OF THE INDIAN LAW INSTITUTE 270 (1963)

. - Mother's Share at a Partition under Zm&wm:m_‘m Law,

 ALLINDIA wmvoﬁmwﬂ {7) (1963).

10.
11

12.

13.

14,
15.

16.

Ry

‘The New Specific ﬂmram Act, 1964 ﬁmv g>UW>m LAW HOCWZ.}F ,

19.
Annulment for Fraud, 5 JATPUR LAW JOURNAL 70 Ccmuv

Ascertainment of a Uonmmm& Coparcener's Share,
68 u.OzE»% LAW REPORTER 65 (I (1965).

Women’s Rights of Inheritance and Fragmeéntation of Agricultural
Holdings : Some ocmmﬁm:oam, 1971 (2) SUPREME CQURT JOUR-
NAL 5.

_The Hindu Succession Act and Socio-economic Justice,

1 KURUKSHETRA LAW JOURNAL 72 (1972).

Equality of Sexes ag a Human and Constitutional Right and Muslim
ML—MM,ME T. Mahmood {ed.) ISLAMIC LAW IN MODERN INDIA ow
)

M.::as Fms. 10 >ZZG>P mdw<m< OF INDIAN LAW 255
1974).

Towards a Secular Concept of Family, in T. Mahmood . {ed) FAMILY

- LAW AND SOCIAL CHANGE 145 (1975)..

Towards the Protection of the Child — A Study in the Laws of Corpul-
sory Sterilization and Succession, : <m>w BOOK OF. LEGAL
STUDIES 60 (1975). .
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" Hindu Law, 11 ANNUAL SURVEY 75 (1975).

Hindu Law, 12 ANNUAL SURVEY 142 (1976).

. Clogs on Personal Participation in a Democracy, in EQUALITY AND

FREEDDM, Vol. I p. 333, Proceedings of the St. Louis World Oo:m_.nmm
on Equality and Freedom (1977).

The Indian Succession-Act, 1923, in SOCIAL hmmHmr>dOZ HZ. INDIA
87 ﬁ 1978).

Law of Adoption in India, 4 ICSSR RESEARCH >Wm.HW>OHm
QUARTERLY 40 (1975).

Random Reflections on the Poorest of the Poor, 5 Um.E.u LAW
REVIEW 1(1976).

Family Law - II, 13 ANNUAL SURVEY 223.(1977).
Hindu Law, 14 ANNUAL SURVEY 108 (1978).

The Special Marriage Act, 1954 Goes Awry, in V. Bagga (ed.), STUDIES
IN THE HINDU MARRIAGE AND SPECIAL MARRIAGE ACTS 310
(1978).

Hindu Law, 15 ANNUAL SURVEY 120 {1979).

Protective Discrimination and Ethnic gov.__,,_mmzcz. 22 JOURNAL OF
THE INDIAN LAW INSTITUTE, 480 (1980).

Hindu Law, 16 ANNUAL SURVEY 51 (1980).
Hindu Law, 17 ANNUAL SURVEY, 317 (1981).

Law, Statns of Women and Social Change, 25 uOCwa,H. OF THE
INDIAN LA, INSTITUTE 270 (1983).

mnzm_:w and EBE.:G .;o Theoretical. m.nmsos_oﬁw in Andre Beteille
{ed.), EQUALITY AND INEQUALITY : THEORY >ZU PRACTICE1

(1983).

Affirmative Action : The Scheduled Castes and the Scheduled Tribes, in
Bruce E Williams (ed.), EEE}dQZhH Hum%mm.mﬂﬂ/\mm IN AF-
FIRMATIVE >O,EOZ 41 Comnv

Uniform Civil Code : The Concept and Its Relevance in Dr. N. R.
Madhava Menon (ed.), NATIONAL CONVENTION ON UNIFORM
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Professor Sivaramayya is married to ?5 H..@&m m?EuHmSB who through her -
own academic interests, hard work, simplicity and complete devotion and dedica- :
tionto her husband and his cause has in every respect cooperated in m:mss_sm his

scholarly pursuits. They have two very. bright daughters. The elder Neeraja after

her M. A, from the Delhi School of Econcmics and brief teaching at the University ’

of Delhi, is now doing her Ph. D. in economics at the Columbia Cn:aa_? New

York. The younger Jyotsna is a smdent of M. A. in m8~0_0m< at Eo Uo:: mozoog.

om moouosam‘ University of Delhi.
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Professor Sivaramayya owns a house in Delhi in which he plans to stay with
his wife doring his retirement, From there he will also continue to pursue his

_scholarly interests and plans. Persons with similar m:mm Eim«m be getting Emu:.m- :

tion and guidance from him.
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-Formalism m<:o=03_m, in Decisions of -
- Industrial Tribunals

DEBI S. SAINI"

Introduction

While choosing to retain! the law of compulsory adjudication on the Indian
statute book, the framers of the Industrial Disputes Act, 1947 {hereinafter referred

to as the IDA) were aware of the risk of formalism entering in the issues of
industrial-equity negotiations. This was how compulsory adjudication (or compui-.

sory arbitration as it is known in some systems) was looked upon world over, so
far as is concemed its potential of legalisation of important secio-economic issues
involved in industrial relations. Nevertheless, the supporters of this model suc-

ceeded in projecting that this system would ensure expedient, cheap, simple and

informal administration of industrial justice, and “give impetus to trade union
movement™.” Alse, industrial Tribunals and Labour Couris were expected 1o
provide greaier accessibility to disputant parties as compared tp civil courts, with
less legalistic procedures. Further, they were to be special-purposé bodies, and in
this regard were to combine expertise in industrial relations with principles of

justice administration.?

How have the above-mentioned objectives of industrial adjudication been
achieved, and what kind of industrial relations culture has compulsory adjudication
promoted? Not much empirical work has been undertaken in India‘in this Hnmmn.a.
Most labour law researches in the country have been confined to doctrinal inves-
tigations. Even scholars of labour studies and social sciences in India have confined
themselves mostly to aggregate-data analysis at the all-India or state levels.
However, since around late seventies, labour scholars have begun to underiake
micro-level labour mEﬁ:mm“& but seciology of labour law has been virtually a barren
field > _

This paper attempts to make a socio-legal analysis of the presence of infor-
mality in industrial-justice dispensation through-Industrial Tribunals in India. It
may be noted that in India, broadly, Labour Courts have the Jjurisdiction to decide
rights disputes like those relating lo dismissal, discharge, interpretation of standing
orders eic; Industrial Tribunals, however, have been given powers to decide rights
as well as interest disputes,® like those relating to wages, bonus, fringe benefits etc.
Interest &%Eg are usually of collective nature; but rights disputes could be

L)

M. Com., LL M., PhL.D. (Delhi), DHRM (IGNOU), Professor of l.abour Law, Gandhi Labour
Institwe, Ahmedabad.
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. individual 6r collective. The paper is based on field work conducted at Faridabad

. Industrial Complex in respect of the processing of collective labour &%Ean in

private sector industries.
Data .mc_E,.nmm and Resedrch ?_Qrono“am«m

‘The prinipal source of data collection for this paper is interviews of two sets
of ﬂmwhua:am:a_ 76 general-category (also called second category) professionals in
Faridabad; including outsider union leaders (32), practising labour lawyers (27),
and imnwmnaoﬁ consultants {17); and disputant parties’ {management and
workmen’s representatives) in 33 collective labour dispules. In the latter category
were'a sample of 29 disputes that were adjudicated by Industrial Tribunal,
Faridabad, and in respect of which it delivercd awards, and 4 disputes are those-the

“conciliation proceedings of which were obscrved live. Three of the concjliation

cases were settled at conciliation leved, and one was referred for adjudication by
the Industrial Tribunal. The Tribunal proceedings too were observed, The data from
resporidents in the general category as well as in the disputant category .were
obtained by administering an interview schedule, which involved, infer alia,

" questions on Tribunal working relating to formal atmosphere, difficulty in under- -
standing proceedings, use of legal jargon, and approach in treatment of industrial-

relations problems. The interview schedule also contained open- ended questions,
giving scope 1o elaboration by the respondens.

Informality by Tribunals and IDA

E.EE« speaking, informality in industrial adjudication means that the dis-
puiant: parties feel comforiable while participating in the dispute settlement

* process, and are-able to presenit their own case with expectation of a reasonable

degree of success. Though it is true of both labour and management, it should be
more 50 in case of the former, who, due to their comparatively poorer educational
background, are likely to perceive greater unease while participating in Tribunal
proceedings: The adoption of an informal approach would undoubledly require
minimization of formalities by the Tribunals. . .

Since the disputant parties-do not see Tribunal hearings as every-day events,
some formality is bound to be perceived by them in all Tribunal proceedings. We
have to, therefore, accept that level of formality as inevitable. If Tribunals adopt

" oo technical 'an approach in-exploring solutions to industrial relations problems

and adhere to strict judicial procedures, that would prove counter-productive to the
objectives of special- purpose bodies like Industrial Tribunals, which are provided
to cater to the Specific needs of disputants. It is important to. agk, however, can
Tribunals, with their present structural framework and expected role, eschew
technicalities and become informal, and at the same time comply with a large
corpus of ever-increasing complexities of indusirial R_mmo:_m law?

. Ifitis not possible 1o banish all technical requirements, it is important to ask
what degree of infgrimality is-achievable. And, by way of a corollary, what
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{ngati zw can be described as mo:.nao Atkinson argues-that a sitidtion 33. co

sperceivedas formal when the more interactional details are different from conver-

sational way of talking. ? According to this notion of formatlity, Tribunals will have

' to eschew much of their strict judicial procedures and also replace them by
inquisitorial approach, while simultaneously complying with the mE:n_m._.ﬁ_ 8@53-
ments of ?E.JE&Q& procedure.

Let us look into the objectives of adjudicatips under the IDA’ and the-

safeguards provided in this regard in this Act against the development of formalism. N

The Act provides in its preamble that it was being enacted to “make provisions for .

investigation and scttlement of industrial disputes” through, inter alia, Labour.
Courts and Industrial Tribunals. The framers of the Act expected that these bodies

would expeditiously resolve industrial conflict, and without involving Rm&a:n
court procedures. The framers were aware of the importance of informality in
industrial-justice dispensation as the statement of aims and objects of ithe IDA

accepted that “industrial peace will be most enduring where it is mocsaon on -

voluntary settlements”™,

To safeguard against the danger of legalism, the Act E.Q_.awm “No vmzw toa
dispute shall be entitled to be represented by a legal practitioner in any coneiliation
proceedings”, 10
before the Labour no:zm and Tribunals, It is provided that they could be, allowed
before them with the consent of the other parties to the v_.oomoaamw. and {alrn
leave of the authority concerned, the Presiding Officers (POs) in case of rm_uoE.
Courts and Industrial Tribunals." i To dilute the incidence of legdlisin.and to invoke

greater degree of industrial-relations expertise, appropriate Government “was.

authorised to mvﬁo_:ﬁ {WO persons as assessors to advise a Tribunal,'?: Also, the
authorities were given the power to “enter the premises occupied by any estab-
lishment to which the dispuie relates”!?
of the concerned disputes. Most importantly, from the viewpoint of _nmo:dm__?
Industrial Tribunals and other-adjudicatory bodies were given ?onn_oa from.

following any rigid procedure. They can “follow such procedure as the .... authori ty’

Bmw think fit”. Even the Supreme Court ofIndia, monnvan:no:oo:,a bargain-

ing” as one of the objectives of the IDA, 135

A reading of these provisions of the IDA shows that the Tribunals were
expected to dilute legalism so as not to administer industrial justice in, among
“others, a formal manner, Legalism promotes either-or dichotomization of issues,
and is negative in character, and “frequently discourages further inquiry”,’ 18 thus
contradicting the notion of informality. Thus, the court-like procedures and theuse

of legal jargon were expected to be minimised, or even eschewed. ws.r,..:omo :

Tribunals were to be manned by Judicial Officers as is clear from their n_._m:w 1Ca-
tions Eamn:con_ in the IDA.!7 Therefore, it will be Utopian to completely barish
formatity from Tribunal proceedings. >_.a to know the incidence of formaliy, we
decided to know, the perceptions of those who participated in these E.Oamoa_:mw

‘and also of the professionals who represent parties before them on a _.nmEE cmma.

q.:omm ﬂn&mﬁ:osm :E..o been analysed in the following-sections.

The, ‘Act also a_moocnﬁoa the representation of parties by lawyers:

50 a8 to, perhaps, grasp the finer aspects .
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The Tribunal Atmosphere’

A very m&wo:mzﬂ corollary of the absence of formalism is that the Tribunal
émqﬁsm must, in the first instance, contribute to relaxed hearings, whereby the
disputant parties perceive it to be so. Formal and tense hearings will surely dilute

"~ -the.norm- creating potential of the disputant parties--=mare likely the workmen

— participating in it. Table 1 depicts. thetesponses of disputant parties relating to

Eo 3_.828 atmosphere. at the Tribunal hearings.

" The table shows that both the workmen’s as well 2s managements’ repre-
mousfom. by and large, did perceive the Tribunal proceedings as formal. While
eliciting the responses, the respondents were asked whether they felt at ease or

-ténse, and as if they would have felt at the negotiation table. Morc than 3/4 of the

respondents belonging to both parties perceived Tribunal proceedings as tense,”

Table 1: Views of Tribunal Proceedings: Disputant Partics*

Were Tribunal Union/Workmen's Managemen
Hearings Formal ? Representatives Representatives
: " No. No,
Yes ~-. o2 77.8) 18 (75.0)
Neutral "5 (18.5) ’ 4 (16.7)
No T an 2 (33)
Total 27 {100} 24 {100)

Note:  This e.nunm: related to the actual expericncs of the disputant parties. Since Tribunal
" hearing did not take place in zome of the cases.at all, therefore, the question was not
applicable 1o some of the respondents. Also, the question was not put to disputant parties
in conciliation cases. And, the number of respondents representing managements is less
than those of workmen because some management representatives refused to share their
experiences. This is also true of Tables 3, 5 and 6.
_* Figures in parentheses denoie percentages
Source : Disputant-Parties’ Interviews

The professionals in the general category too were asked about their irpres-
sion which the Tribunal projects in terms of creating a formal atmosphere. The
responses have been presented in Table 2,

Table 2; Views on Tribunal _u_.onaaa_rmmq General-Category Interviewees*

.\».‘m Tribunal Praciising Lawyers Union Leaders Management Consultants
Proceedings " No. , No. No.
Formal? :
Yes 1t (40.8) 16 (50,00 9 {(52.9)
. Neutral 8 (29.6) 10 (3L.2) [ (35.3)
No g (29.6) 6 {18.8) 2 (11.8)
Total 27 (100% 32 - {1007 i 17 “(100)

*Figures in parentheses dencte percentages
Source : General-Category Interviews
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’

The three categories of professionals had mixed feelings of the presence of
formal atmosphere in Tribunal proceedings. Union leaders (S0 per cent) and
management consultants (52.9 per cent) were more inclined to labelling the
atmosphere as formal than practising labour lawyers (40.8 per cent). Respondents
inall three cases in the general category perceived less formality in proceedings at
the Tribunal as compared to disputant parties. Interestingly, a sizeable number of
respondents in this category -— 2.6 per cent practising lawyers, 31.2 per cent union
leaders, and 35.3 per cent management consultants — were neutral on the guestion
of labelling the Tribunal atmosphere as formal. This would mean that these

- respondents do not regard Tribunals as too formal or too informal,

Various factors contribute to the creation of formal atmosphere, Even though,

 the Tribunal PO is not required 1o wear a judge’s dress, the presence of a large

number of lawyers in black coats in and around the Tribunal office contributes 1
a formal atmosphere. In spite of restrictions'$ on their appearance before Tribunals
and Labour Courts under the 1DA, they appear before them freely; this is how
Tribunal working has got structured. The lawyers and union leaders have ¢om-
promised for a peaceful co-existence in the Tribunal structure, both deciding not
toraise propriety questions about each others’ presence. Also, most labour fawyers

" in Faridabad, and presumably elsewhere also, keep shuitling between the Tribunal

and the Labour Court Offices and Civil Courts, depending upon hearing fixations
in their cases, where too, many of them practice in civil and criminal matters; they
are likely to find it difficult to change their legalistic aititude. This has a demonstra-
tion effect on the management- consultants and even the professional union leaders
who — in spite of their lack of higher and legal education — attempt to emulate the
lawyers in their arguments. And, formality is conspicuous in all Court situations.

Understanding of Tribunal Proceedings

Simpie and informal administration of justice also warrants that the disputant
parties understand the proceedings. A legalistic approach foliowed by the Tribunal
would be difficult for partics to understand what goes on at the Tribunal, and
therefore would obstruct their fuller participation in the processing. of disputes.
Table 3 depicts disputant-parties’ understanding of Tribunal proceedings.

‘Table 3: Whether Tribrunal Proceedings were Difficult to Understand: Disputant Partics*

Was it Difficult Union/Workmen's Management Representalives

to Understand Representatives
Tribunal
Proccedinigs? R )
. No. ] B No.

Yes 20 (74.1) 15 (62.5)
Neutral 2 7.4) 4 16 _
No 5 (18.5) 5 {20.8)

Total 27 " (100) 24 - (100)

*Figures in parentheses denote percentages
Source : Disputant-Parties’ Interviews .
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1:6 table shows, the :.&ozc\ of both parties find it difficult 1o comprehend-
what is going on at the Tribunal: the implications of the Tribunal proceedings.
About 20 per cent respondents belonging to each party did not find any problem
in understanding the Tribunal proceedings.

.uﬁoseon ty of respondents in the general category, as shown by Table 4, also
ooﬂ.oco._.,ﬁg the disputant-parties’ inability to understand the implications of
Tribunal proceedings. The percentage of union leaders who feel so is 78.1.

“Table 4: Whether Tribunal Proceedlngs are difficult to Understand for
Non-Professionals: General-Category Interviewees®

i Practising Lawyers Unions Leaders Management
. Nen-Professionals Na. ] No. Consultants
. launderstand what No.

goes on at Tribunal?

RC 18 (667 25 (78.1) e (529

Newral "+ 5 (185) 3 ¢4 2 (11.8)

No ° 4 (14.8) 4 (12.5) 6 (35.3)
Total 27 (1om 32 17 (100)

.._uum_:mm n parentheses denote vnqnnaﬁwnm
moE.nn an_.& Omnnmoq Interviews

>m is En: known, industriai relations are non:_._csm relations of 8::_9 and
accommodation, and Eo not ore-time disruptions. One of the basic postulates of
EacmEm:&m:ozm is “participation” in resolving industrial-relations matters espe-
‘cially in collective-labour issues. Interestingly, global thinking has begun to
emerge in the arca of upgrading the status of individual disputes to those of
collective ones'? for settlement purposes. It would be unthinkable, therefore, that
industrial relations procedures are so structured that common people don’t under-
stand the implications of the proceedings, This.is a manifestation Om industrial
relations issues :mszm been legalised and formalised.

Jargon in Tribunal Proceedings

The usual method of dispute processing at Tribunal is adversarial and involves
case citations on technical points. This further alienates the disputant parties and
especially the workmen from the dispute settlement process. Use of legal jargon
also makes itdilficult for parties to understand the proceedings. While legal j Jargon
may make a’ vom_:ﬁw contribution in civil cases by conveying precise meanings, -
Industrial Tribunals have to deal with interest relations of parties; which cannot be
leftto the mercy of legal jargon because they aim at adjusting to the socio-economic

 tealities of the enterprise. The realities change fast and cannot be legalised without

adverse consequences. The reactions of disputant parties to the use of jargon at

-Tribunal have been presented i in Table 5,

- Table 5 shows that three - fourth or even more respondents representing both
the disputant parties perceive that legal jargon is used at Tribunals. Only an

insignificant number of them feel that it is not so. Table 6 presents responses of




i mgﬁa AlCgory Homvosnnnm to the question, who too feel that legal j _E.mon is 58
Jar gh _H.nc__:m_ In.fact, many of them. questioned 2:059. they could be avoided

ﬁ a_.sm ._.rmnmm_ proceedings like that of Tribunals. But the use of jargon surely is -
.;against Eo criginal intention of the framers of the IDA, and is also antithetical to-

aproper _u_.onomm_um of collective labour disputes especially interest lissues.
Table 5: Use of Legal Jargon at Tribunal: Disputant Parties*

“Union/Worlanen's Representatives

Is Legal Jargon Management’s wnvamsasncﬁ.‘. :
used at Tribunal?, No. . No. o . '
Yes 21 (77.8) . 18 (75.0) .
Neutral ) 4 {14.8) 3 (12.5)
No 2 (7.4) , 3 (12.5)

Total 27 () . 24 100y ’

*Figures in parentheses denote percentages
Source : Disputant-Parties’ Interviews

Table 6: Use of Legal Jargon at Tribunal: General-Category Tnterviewees* '

Ts Legal Jarpon .. Practising Lawyers Union Leaders Zwsmwﬂso:nﬁ.o:mc_‘—..m.:_w

used at Tribunal Ne No . No S

in Collective i ’ ’ -

Disputes?

Yes 17 3.0 30 (93.8) C 1z goe)

Neutral 7 (25.9) T R N 3 (76

No . 3 (1L1) 1 @D 2 ale)
Total 27 (100} 32 (100} Y 100) -

" *Figures in parentheses dencte percentages
Source : General-Category Interviews

Industrial Relations as Legal Issues

Industrial relations often involve problems of human relations, 8@8&5 in .

interest-disputes situations, Treatment of these issues legalistically dilytes the
law- m_.%mczm potentialities of the parties, and also ultimately leads to ...E.a_mom-
tion™
become victims of legalism. The disputant-parties’ perceptions om ‘H.:g:a_
handling of industrial disputes are presented in Table 7.

An overwhelming majority of Rw_.mmosﬁcém of both Embmmn_.:m:ﬁ as So: as
‘workmen involved in the sampled disputes perceive that Tribunals cmw_nm:w deal
with Jegal issues, and see the concerned industrial relations issuesas legal questions
rather than those of industrial relations. This approach compels the parties’
8@..80:558 to sharpen their legal skills; and in the process, the organisa-
<tignal-activities of unions get overshadowed 3 the preparing for q.:e::m_
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of industrial relations. It would compel the parties to promote as well to
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Table 7: Whether Tribunal Percelves Disputes as Mérely Legal Problems: Disputant Partles*

‘Does .Hics.uru Perceives . Union/Workmen’s Representatives Management Representatives

. - Issues Mérely as Legalin } . .
Collestive Disputes? | . , . e
CYes , 24 @9 19 (79.2)"
No' " 1 Gan 4 (em
Can'tsay . - aat R o7 ) B 1 (4.1

e TEGLL o 100y - 24 {100)

*Figures in parentheses denote percentages
Source: Disputant-Partzes’ H_..S..Smim
Even most of the mo:ﬁm_-nmﬁmoé Hmmvonnnna whose responses are presented
.inTable 8 feel that Tribunals treat disputes as legal issues. Many practising lawyers
£29.6 per cent) and management consultants (17.6 per cent), however, felt that itis ]
not necessarily so. Interestingly, 100 per cent union leaders subscribed to the view
that Tribunal treats problems as _nmE issues; but most of them have no dispute on

~ why it is s0. In fact, they question whether mcor.udwcaa:n could _ua avoided.

Table 8: S:_n-_,nq ‘Tribunal Perceives Issues ga_.m_w as Legal Problems:
General-Category Interviewées*

Does the Tribunal Practising Lawyers UniomLeaders  Management Consultants
Perceive Issues , o '
Merely as Legal in No. . No. No.
Collective Dispules? .
Yes T @go4y . 32 (100) 14 {82.4)
No : 8 (2906 ()} 3 are x
Neotal - (0.0} - (o) - 0.0 o
Total 27 (100) 32 (100) 17 (100)
_..Emcau in parentheses denote percentages ; . M

- Source: General-Category Interviews’
Concluding Remarks

- 4

‘Thus, we notice from Tables 1 to 8 that Tribunal working shows a technical

treatment 1o -industrial-relations issues in the perceptions of both category of
respondents — the disputant parties as well as the professionals. This technical
treatmeent characterises formal atmosphere, usée of legal jargon, treating disputes as

essentially involving legal and not industrial relations issues, problems in under-
' standing the implications of Tribunal proceedings by the disputant parties etc. The

Tesponses put a question-mark on the nmwmc__:w of Tribunals to handle industrial
conflict without the use of technicalities and without promoting legalism. Thus POs
of Tribunals become. passive listeners and interest-neutral, Such an approach
becomes a major stumbling, block in enquiring into industrial disputes. It was

. ocma:.& at the Tribunal that i:nuoén workmén wanted Eo PO 1o play a more
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affirmative role, he refused to deviate from the adversary procedure; rather
ridiculed them for asking to do so, . _
Why haven’t Tribunal POs innovated procedures of inquiring into disputes so
as to investigate them as envisaged in the IDA? This is not a question of only their
attitude but the entire Tribunal environment has been structured to produce this
outcome. The IDA provides that the awards of Tribunals are final and not appeal-
able to any higher Judicial Forum.2' But Articles 226 and 136 of the Consgtitution
provide for writs and special leave to appeal respectively against decisions of .
bodies like Tribunals and Labour Courts. “Even though, these remedies are not
supposed to be available as a matter of course, it is a known fact that they have
- been sought and granted mostly as amatter of routine”, observed a Supreme-Court-
level labour lawyer (who represents exclusively managements), When the techni-
cal correctness of an award is sought to be standardised, and tested at the touchstone
of objectivity evolved at judicial fora, technicalitics cannot, as 2 rule, be avoided.
These remedies warrant that Tribunal rulings have to be consistent and reasoned.
Not only, the higher judiciary, but the Tribunals themselves ook upon, these
standardigations as the more proper or even the only method of arriving at a just
and fair solution. . s
It must be agreed that in a situation where an Industrial Tribunal has been
appointed to scttle all the collective and even some individual industrial disputes
in the whole State — which is manned by a Civil J udge — he will, naturally, hear
the cases in a routine juridical manner, Is it, otherwise, possible that a PO innovates
methods of enquiring into and settling industrial disputes? Neither is informality
possible due to legalistic training and background of judicial officersor can it be
practised on a grand scale where heaps of cases have to be processed by them. The
legally-trained PO, labour lawyers, management strategies, union leaders? values
and moam.um and the requirements of appeal and writ provisions, all contribute o
relegating informal approach to the background. It is, therefore, -unjustified to
blame cither the Judges, management consuliants or union leaders for formalising
and legalising the industrial relations issues; it is the “creation, and the natural
outcome, of the syster of compulsory adjudication”.?* No safeguards of the types
provided in the IDA can ensure informal approach. We need to relook at the
compulsory adjudication system itself for its restructuring if we are serious in
restoring the informal approach in settlement of industrial relations issues.
PI O A
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mzuz,o,_,mm,...
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L. Asis known, the Industrial Disputes Act;1947 (IDA) Ha its genesis in Rule 81-A of the Defence
of India Rules (DIR) adopied by the.Britist Indian Government during the Sceond World War for
‘coniaining indugtrial unrestThe IDA primarily formalised,this Rule by retaining the method of

compulsory adjudication of industrial disputes as its principal feature, and permitting collective’

bargaining in its shadows, which have been lengkhening over the years.

2. Proceedings of the Indian Labour Conference - 121h Session 6-7 (1952). !

3. Sec Debi 5. Saini, “A Socio-Legal Study of Compulsory Adjudication in Industrial Relations™,
unpublished Ph.D, dissertation, University of Dethi (Faculty of Law), Delhi 1991; also see Linda
Dickens, Michael Jones, Brian Weeks and Moira Har, Dismissed - A Study of Unfair Dismissal

and the Indusirial Tribunal System (1985). : .

restire Cvrnas i
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4..See; ﬁzc_._w others, for example, E > Ramaswa i .
See; & others, , E.A. amy, Power and Justice {1984); Debashi
‘ Wrm:,nn:mcnn.. G:.o.E. m.B_h and Capital in Western India: Stractural Unﬁ::..bna..w of Enuﬂwmw
h.ova%..H.ann Strike™ in Roger Southall (ed.), Labowr and Unions in Asia and Africa —
_m.,.m o:mnimo...n.d. Tssues (1982); K. Mamkootam, Trade Unionism: Myth and Reality (1982).
. ..M._%SM.E ._Ew area have also just begun to emerge. See, for example, P. Gopal Krishnan
- , H;Mﬁomnﬁm”mo.z under the Industrial Dispuzes Act”, unpublished, IC$SR, New Delhi A_SS.
KL atia, . ) . . - o sy *
i e taistration of Workmen's n.oj_wm\mn:aa Law (1986); and Debi 3, Saini, supra
: %.. ,Mn_w._mno..”._....ﬂﬁu. The Industrial Disputes Act, 1947,
- Collective disputes here mean those espoused by aunion or substant
e dispul n th tantial number of
) .HFE.m toindividual-rights issues or colleclive-rights or interest issues. e persons, whether.
. “The word Bn.:..oac_o_wu.. here refers 1o the technique employed for data collection and not the theory

,w._zmwa&:.?_.as_.,.c..%as:&._.q... isati i
. . , g formality: The Cate
! Interaction”, 33 British Journal of Seciology, m.w... eonsation and Production of Formal
10. Supra n.6 Sec. 36(3). : - .
11. Id, Séc. 36 (4), .
12. /4., Sec. TA @.
13.70d, Sec 1102y, *
14. Id., Sec 11 (1), . '
“M. MHMM”‘M&V ﬂ\a _“u:\“.a%tn__u Tea Estate v, Dimakuchi-Tea Estase (1958) ILLT 500 (SC)
T v-A Comparative The, Disput itufions i iety" , i
Reviow pirra € iy vy of Dispute ?&tEEE. in Society”, 14, Law & Seciery
17. Supra 1.6 See, TA(3).
18. Supran.11. : '
19. ‘See, for example, Jon Clark and Lord K.W. Wedde . :
i » Jon Cla W rburm, Modem Labour Law:
. wcbn_wo:.__ mnn_. 1&.&5« ",inLord KW, Wedderbum and T, Clark (eds.), bnwe:wh_..b.e.h”h.w“”wwﬁm
. WMMHH#M”EM&SMMJNQ%:%EE (1983); Linda Dickens etal supran.3; Heleen F.P. Tetswaan
: r Relations Litj : Chi S72 [ 2w, € Yebi .
s S e s Litigaucn: Chile, 1971-72", 16 Law & Sociery Review, 625; and Debi S, Sdini,
20, Debi S. Saini; "Compulsory Adjudicati 7 i huri .,
) i, udication of Industrial Disputes: Juridificati Industri
Relations”, 27, Indian Journal of Industrial Relations, 1 C1 : vt ol
ons™, 27, y 1i Clark and W H
and Linda Dickens ef af, supran.3, p.252, ancWedderbum supra :.Hm_ p-188;

- 21. Supran.é sec. 17.

22. Debi S. Saini, “Lead; : { i ioni
) B . eaders or Pleaders: Dynamics of Brief-Case Hwn&.m Unionism," Paper sent for
23, U%EM. mmFm. ..Oonnm._.?n Labour Law, Labour Disputes, and Labour Power in India: Legitimacy
.oc a Colonial Model", vmvoq. presented Lo Joint Meeting of the Law and Society Association
( .m.?v.nsn_ Research Committee on Sociology of Law (RC- ] 2)of the Internationa) Sociclogical
>M.uoﬂw:w=. Amsterdeam, The Netherlands, June 26-29, 1991; also see Saini supra n.3,
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Contempt of Court in Nigeria:
A Critical Appraisal

EMMANUEL J. UKO

Contempt of Court, the name that runs “feverish spasms through the spinal.
cords” of most legal practitioners, lacks clearly defined. boundaries. Different
judges and Courts determine what contempt means to them and where to “*draw the
cotton”, : . .

Qver the course of time some legal developments involving noEmBE casés
have tended to raise so much dust and to prove that the issue of contempt is clouded
with' much confusion, though in certain cases the facts of coritempt aréclear. |

~ Section 1{a) of the Rules of Professional Conduct in the Legal Profession
states thus: “It is the duty of the lawyer to maintain towards the Court respectful
attinide not for the sake of the judicial office, but for the maintenance of its supreme
importance. Judges, nat being wholly free to defend themselves, mnw.,nmnzzuzw
entitled to receive the support of the Bar against unjust criticism’ and; clamour.
Whenever there is proper ground for serious complaint of a judicial officer, it is
the right and duty of the lawyer to submit this grievances to the proper authorities.
In such cases, but not otherwise, such charges should be encouraged and the person

making them should be protected”. ,

1

Section 3(a) of the Rules of Professional Canduct in the Legal Profession says'

“During the trial, the lawyer should always display a dignified and respectful
attitude towards judge presiding, not for the sake of his person, but for- the

maintenance of respect for and confidence in the judicial office. Ttis both theTight

and duty of the lawyer fully and properly to present his clients’ case and 10 insist
on an opportunity to do so. He should vigorously present all proper arguments
against any ruling he deems érroneous and should see to it that a complete and
accurate case record is made. In this regard, he should not be deterred by any fear
“of judicial displegsure or even n:am._._aonr.:..n. , . BN
As provided above, the two provisions of the Rules of ‘Professional Conduct
in the Legal Profession, while enjoining legal practitioners.to give due tespect -
the “Bench” also encourage them to pursue their grievances and ensure that justice
is done at all cost regardless of fear or threats of judicial displeasure or punishment,
On careful appraisal, one sees some conflicts of roles for while expected to

give unquestionable submission, obedience and respect, the tawyer. is équally *

expected to revolt or guard againstany kind of “injustice” perpetuated against him.

* Lecturer, Faculty of Law, University of Uyo, Uyo, Akwa Ibom State, Nigerid. - :
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It must be noted that injustice could be either real or immaginary, imminent or
impeding; obvious or hypothetical.

Encouraged by the above provisions of the rules of professional conduct and
mRonmﬁwzma by the Fundamental Human Rights provision of the Nigerian Con-
] guarantecing freedom of speech, Nigerian Lawyers and others appearing
beforé Nigerian Judges frequently seek to enforce their¥ighits in this fegards. More
often than riot, they meet with the-surprise of their lives.

.

: %.Qoiwm_..mmos with Western Philosophical approach to O.E:QE:

It is often said that our State of development dictates to a great extent our
-approach to things and issues. Certain studies® have shown that the process of
development entails greater hardships which have serious psychological conse-
guences, for the “heavy burdens” we carry may impair our sense of perception and
tolerance. .

_ E. Fuller Torrey, M.D., a white doctor, once made a comparison between the,

white man’s and black man’s perception of _.om:sm .Itis true that at times we blacks
see harm where no harm was intended and we perceive insults where the atm was
not to insuit. Taken too far to apply 1o contempt cases against our Eiwﬁ.m in
Nigeria, it is equally true that we may perceive dishonourly conduct to the judiciary
where the inténtion of the lawyer was otherwise and probably to save himseif from
embarassment.

Onur state of:mind in Africa as a whole shows up in our approaches and attitudes
towards many issues. For-example, in the Western Worlds, capital punishment is
sparringly invoked but in Africa capital punishment is readily applied. At one time,
the sanctions against drug traffickers in Nigeria was death by firing mazmam. Our
sanctions are harsher by any standards. There are no provisions for parole. Sanc-
tions in the developed western nations are milder, meant to correct the individual
offender for the growth of society, but not to destroy him.

A good comparison of the Western Philosophical approach to contempt as
compared with our approach can best be summarised by the following cases and
decisions. )

Tzuora Vs. The Queen’

This case Lypifies the white man's m.u_uu.om.nr to contempt. The power to punish
for contempt, though manifestly and unquestionably available to the Courts, is
nevertheless sparingly invoked, and only as a last resort, Not every act of discour-

. tesy to the Court by counsel amounts to contempt as was epithomised by Izuora V

The Queen. The counsel who had filed an application befcre the Court was furious
when the Court rejected her application. Frustrated and disappointed, she displayed
her anger by getting hold of a book case and throwing 1t'at the judges. When it

Bmm.mo.n the justices she took another book case and threw once more at the judges.
+ Again, it missed its way. That act by counsel marked the height of anger, the height
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. ?If any cOE.mo_ in Z_mm:E._
0m contempt. ‘But was counsel n::&?& for 8:83?
* courts acted with such a m__mmn:; display of anger and wros. of disrespect to the
‘ .Snnm would he have gone away free? |

In Izuora V The Queen, the Court took no notice and said nothing of counsels

duct. Counsel was even
act of gross disrespect and show of discorteous con
surprised that she was not cited for contempt to the extent that she commented thus
I congratulate your ﬁo_dw:_vm on your ooo_somm under fire” and left.

8
Parashuraman U&E.mE mrw.aumgu. Vs, H.nm mEvmnon _

‘This was an appeal from the High Court of Bombay. .:ﬁﬂ Hbam:%m em-
phasized that the summary power of punishing for contempt should be used’
sparingly and only in serious cases. According to the judgement, itis apower which
a court must of necéssity possess; its usefulness depends on the wisdom and
restraint with which it is exercised, and to use it 1o suppress methods of advocacy
which are mercly offensiveis to use it fora; mEvoMo for which :imm never intended,

Onitili Vs. Ojomo’

The plaintiff who was charged for a-criminal offence was an accused person

before the defendant who was the Magistrate. He applied for a-transfer of the case
fiom the defendant's Court. At the request of the defendant, the plaintiff read out

" the paragraph of his application for transfer whereupon he was informed 3 the

defendant that he had committed a Contempt of Court. .

. The defendant formulated a charge against the EE.:E,H and Emogna him 52

he was 10 be kept'in _,..Emo= custody wosasm trial by Eo&ﬁ. wa_mﬂmﬁ .H.sm
plaintiff was then taken to prison,

In Onitilis’ case the presiding me_mnwﬁ “took refuge” in the Ewm_mqmﬁ Court -

of Lagos Hbi._o as amended. This imm in addition to En ma:oam EEoE_ E..B:EQ
enjoyed. : _ _

?s.oawwu Vs. Board 2 n-_mSEm m

Here, Eo llant — the meo_. gmw%ﬂmﬁ in Lagos was’ 3_:& -guilty oh.
criminal noaﬁ.w%ng Honourable Justice Belgore, sitting in-the Federal Revenue
Oo:: The accused was alleged to have disobeyed the order of the- said- wo<o==n
Court to stay further proceedings in a case, %Eﬂgﬁmﬁs Court in whic
two persons were charged 552&5@ of customs duties onsome: E_coa& goods.

The two persons were: prosectited -in the me_mﬁsm Court and the Board :of

them  in the newly .
Customs and Excise later brotight & fresh action ‘against :
esiablished Federal Revenue Court: -which ordered that further - proceedings in.the

Magistrate Court be a&&
O:Eno&ommocﬂg S.R nﬁggﬂmﬂsngmomzﬁsogn no:uﬁ.
:..n two »nncm& persons nor the. mnEQ. Magistiate wurned up. .?aﬁoﬁ::n Court

T T T T FLAN ¢ T Ay
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was Bmonuoa that on the prévious amg —Sthof February, 1974 the gmm_mqmﬁ had .
struck out Em case because he had been mo?.aa EE an order and a Bozcn mQ.
certiorari, . : . - '

The _mmgoa trial § udge o&naoa that a n:EEm_ summons be issued mmm:a-. the
. Senior Magistrate to appear before the Federal Woé::o Court to show cause EE\
* he should net _uo committed for contempt.

The leamed trial Judge instrdcted that asummary of the facts of the noSEEE
should be artached to the criminal summons to be served. After reviewing the
offence and Eo law the learned trial Judge concluded that the Magistrates dis--
obedience was wilful and that he proceeded from improper motive and so found
EE guilty of contempt.,

: . On appeal to the Supreme Court, Chief Rotimi Williams, learned Counsel for

1 the appellant argued the ¢ase on three grounds:

1. That the action of the appellant did not constitute Contempt of Oo:.n.

2. That if it constitutes an offence at all it is one involving onc_ a civil
. contempt by the Magistrate for Emoa&:nm the order of Eomcvm:oﬂ Occn

" for a stay of cnonwon_smm
3. .Assuming that it is a case of criminal contempt the appellant :mm not had
* afair trial on the grounds of ﬁBonaEE 5nm=_wz:om RS

Hn acquitting and aanrﬂm_sm the appellant of contempt, Eo m:ﬁﬁao Court
:na inter alia: -

H... .;E. an error of judgement on the Magistrale’s part, igza_. mm to
" ug,&ﬁ:os or as to the precise order to make in-the Enonamsznom
confronting him was not criminal.”

. 2. That even if it was regarded as a criminal contempt, the trial ¥ :nmn was
- 'wrong to have ordered a criminal summons to be issued against the .
‘ Magistrate without following the anonEd under Eo Criminal Procedure
.ot Act,
3, That the learned trial .:.ama should not himself :mﬁw assumed 50
", drafting of the charge as if he were exercising the power under the
‘Penal Procedure Code of the Northern State of Nigeria since there is.

:o.w:ormhazmﬂwoioqm_.muﬁaan::o Ow>€:_n=65@ mwn:nmio ‘
law. o

In this case the contempt-was nosmzzma i an mm._amsn The affidavit was also
“used to support an application for transfer of the case to another judge. The
. appellant also contended that his affidavit contained true statements of fact which .

were not denied by the learned trial J udge. Paragraph 3 of the affidavit reads: “That
on the instructions we have given to our solicitor including agcsozﬁ mcca_soa
he has advised us and we verily believe that he would serve a wilness summons on -
his ho:E:m 5@ J :amm to give evidence in this m_E_, vﬁmmamg 5 cm the affidavit
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" read; “That the Oban (Nigeria) Rubber Estate Limited paid ‘directly to His .
" Lordship the sim of £4&8.15 being balance out of 700 guineas ‘legal debt’ on the

10th day of April 1969, out of the trust fund”. . -

The learned trial Judge, Bassey J. held the above affidavit imputed some
immorality to him, and so found him guilty of contempt of his Colirt and sentenced
him to a fine of £78 or to imprisonment for 3 months, o .

. The learned trial Judge had drafted the charge himself and also pul the
mﬂﬁo.:w? in the witness box instead of the dock and cross examined him himself.
He finally held “Tt is my view that an affidavit before the Court that amounts (o
contempt of Court is as much Contempt before the Court as any other act before
the Court....” - . :

From the ruling the leamed Judge implied that the contempt was-committed
in facie curiae, but on appeal to the Supreme Court, the Judgement é:mo: was
delivered per Lewis 1.5.C., a number of findings were made inter dlia as-
follows: , . . k '

- 1. That the statements complained about in the affidavit could not be said 1o
_ be contemptuous in the normal, natural and balanced way. -

2. Thatif the learned trial Judge had wanted to deal with the case summarily,
he should have placed the appellant in the dock and not compel him t© g0
inte the witness box to give evidence. . . =

3. Thatsince the trial Judge appeared to have been acting under his:common
law powers preservéd by Section 6 of the Criminal Procedure Code and

3 should have been iried by a different Court,

also under Section 133 of the Criminal Code, he was E.nné. asthe case.

v

Gani w.,ms.m_.m:::.ém. State'* o i

The facts of the case before the alleged contempt by Chief Gani ‘mmfo:.waa.m
went as follows: On Sunday the 19th October, 1986, Mr. Dele Giwa, a Journalist
and Editor-in-chief of a weekly magazine, Newswatch, was killed in his residente
at Tkeja in Lagos State by a parcel bomb. , o .

On the 3rd of November, 1986, the appellant herein a friend and legal advisér

to Mr. Giwa (deceased) submitted to the Director of Public Prosecution a.39 page
document of 39 pages containing all the details of the investigation he had
conducted together with an information accusing two army officers of the death of
Dele Giwa, , e
Pursuant to Section 342 of the Criminal Procedure Law of Lagos State the
appellant requested the then DPP to exercise his discretion whether or not he would
prosesiite the sdid military officers for the.murder of Dele Giwa and if he declined

to posecute, to endorse a certificate to that effect on the information submhitted to

hitmn by, the appellant. This was to endble the later to prosécute the officers for the

‘murder. . : :
. “The facts leading to the afleged contempt were as follows:

*
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Huo:oim:m. two ,.Eama:ﬁ:ﬁ obtained mmmmm&. the appellant at an Ikeja High
Court before Ilori J. in suits Nos. ID/312/88 and ID/313/88 the appellant filed a
motion for stay of execution of the said judgements at the said High Court.

However, on the 10th October, 1989, Chief F.R.A. Williams who was counsel

. tothe plaintiffs in the said suits wrote a letter to the Ag. Chief Judge of Lagos State

requesting that the suits be transterred from lloti J. to another judge of the High
Court of Lagos on the ground-thfit his youngest son was engaged to be married 1o

.. one of the daughters of Tlori J. Pursuant to that letter, Ayorinde Acting Chief Judge

made an order transferring the suits from ori, J. sitting in Ikeja Judicial Division
t¢ himself sitting in Lagos Judicial Division. , T o

On 5th December, 1989, when the motion for stay of oxancmon was o be heard

‘before Ayorinde, Ag. C.J. of Lagos State, Chief Gani Fawehinmi, the appellant in

this appeal filed a motion praying for an order transferring the said suits from the
Acting Chief Judge to another judge of the High Court of Lagos for hearing and
determination. The application was supported by a seventeen paragraph affidavit
in which the reason for the transfer was stated in paragraph 8 thereof as follows:
“That I have observed very seriously that since Ayorinde, I., became the Acting
Judge of Lagos State most of the cases filed by my chambers against either the
Federal Government or Lagos State Government have been assigned to himself

"and all his Lordship's decision had been in favour of the government”.

Following the affidavit, the Acting Chief Judge ordered Chief Gani Fawehinmi
1o appear before him on another day to answer or explain why he should not be
comumitted for contempt, . . .

Chief Fawehinmi appeared before the learned Acting Chief Judge as ordered,
admitfed swearing to the sgid affidavit, cited Secs. 33 (4) (3) (6) of the 1979
Nigerian Constitution'* and demanded that he should be formally charged with the
offence before being found guilty, He had come to Court pursuant to the order but
that was not a charge, T

~ Theleamed Judge rejected Chief Fawehinmi’s submissions, found him guilty
of contempt, and sentenced him to imprisonment for one year.

On appeal to the Supreme Court, il was held inter alia that the procedurs

adopted by the learned acting Chief Judge was wrong and the appeal was allowel.

"Deduwa Vs. The State'’

In the above case the appellants had merely written a letier to the Registrar ol
Warri High Court requesting him to bring to the notice of the learned trial Judge
Aitake J. {as he then was) their apprehension that they might not get justice in taci

_ case hecause both the Ieamed Lrial Judge and the defendant in the case were fisekirs

while the mwmo:mas were Urhobes and the subject-matter of the proceedings
concerned Iisekiris communal land Trust of which Atake J. was said to be a
beneficiary. They, therefore requested that the case be transferred to a judge who
was neither {tsekuri nor Urhobo. They were convicted on contempt instantly.

-
]
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On appeal to the Supreme Court it was held per Coker 1.5.C. that the letter was

grossly contemptuous of Court although the procedure adopted at the trial was -

defective. The Supreme Court said, inter alia, “We are satisfied that the grounds
of appeal argued impugning the propriety of the procedure followed by the learned

trial Judge in this case must succeed. We regretfully come to the conclusion, as we.

anuc_.oa_w oozoEnon_ that the conduct and action of the appellants are depraved
in the extreme and that a clearer case of the foulest form of contempt is hardly
imaginable. Our indignation is no less- directed against the learned trial judge

himself by whose mistake it has been possible for. the appellants to escape the

punishment which is commensurate with the gravity of their transgressions, The-
pawer te commit is not retained for the personal aggrandizement of a Judge or
whoever mans the Court; the powers are created, maintained and retained for the

purpose of preserving the honour and the dignity of the Court and so the J udge

holds the power on behalf of the Court and traditions of his office and he shoutd
eschew any type of temperamental outburst as would let him lose his own
“control of the situation and his own- m@EanE:on of the correct method of
procedure”,

7 6 .
Bayo Vs. A.g, :.\—E-imm"_

“In this case the alleged act of contempt was contained not in an affidavit, but
in the writing of a letier addressed to the learned trial Judge himself and copied
the Accountant General of the State, protesting against the payment out of certain
money from the Court to certain persons contrary to an order of the mcﬁaao Court
that the money should not be so paid.

d.o learned trial Judge, Atake J. (as he, then was) iro had earlier anon.ﬂon the
Registrar 10 pay out the.money, regarded the mEun:mnB letter as an affront to him
and an attempt to obstruct the courts 0&2

The appellant promplly mnuom._oa w _._6 m:n_.nao Court. There, it was held per
Ademola CJ.N. that Atake J. could not try the case EBmo: as he was deeply
E<o_<oa in the matter,

. Ay

-Franklin Atake Y A.g. m.naaquao: and Anor!’

This case offers a clear Emc:n:o: and proves a sharp noa:mmﬁ with the nmwom,: .

n_ncmmaa_mcoé The facts of Atake' § case are as follows:_ . - -

..... v

Senator Alzke, referred to as Hon: J cwznn Atake (Retired), mzm who ano:
was the learned trial judge in the cases of Bayo VA.G. Mid West'® and Deduwa V'

_ The State,'? where the two appellants were commitled for contempt by Atake J.
_ himself (as he, then was) filed an action in the Federal High Court, presided over
. by Hon. Justice Anyaebunam. In the action filed against the President and the
Attorney General of the Federation (as Respondents) Senator Atake sought a
declaration that the Allocation of Revenue Federation Account of 1981 wasillegal,

TARATETo:

X M I M T TR TR

State
i moBo other Nigerian cases.
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null and void and Court injunction restraining the President from applying it. After
hearing arguments on both sides the léarned Chief Judge fixed March 13, 1981 for
ruling. Before the Judge could read his ruling on the appointed day the appellant
raised a preliminary objection. The appellant asked for a transfer of the case to
another Judge, argning that he would not réceive justice since the Chief Judge had
recently been conferred with a National Honour of O,F.R. by the President - one
of the defendants in the case. The Court compelled Senator Atake to withdraw the
remarks. He did so reluctantly.

The application for transfer of the case was @on_.hn vw the Chief Judge.
Senator Ataks, the appellant thereby filed a motion for leave to appeal against the
ruling of the Chiief Judge, alleging, inter alia, that the entire decision was a nullity
in Lhat there was a likelihood of bias.

Before -Atake could move the motion, the Chief Judge requested hiim to
withidraw the first ground which was that the entire decision was a nullity in that
there was a _%nrroom of bias. The Chief Judge also gave him five minutes o

voHomaa. )

Senator Atake (the retired mos Justice Atake) replied to the Chief Judge’s
order m_a request thus: *“You upset me. I have a right 1o file my ground of appeal”,
and the presiding Judge of the Federal High Court ruled instantly *Having refused
to withdraw and apologise I commit you (o priSon until you apologise and withdraw
the ground which I regard as contempt in the face of Lhis honourable court™.

monma_. Atake — the appellant’s appeal against his committal for contempt
was Tejected, and dismissed by both the Court of >Evmm_ and the Supreme Court
which upheld the contempt.

" One feature common (o most cases of committal for contempt especially in
the lower Courts is that there is notable lack of self contrdl on the part of the judge,
resulting in emotional or temperamental outburst. In the heat of such emotion
nocn_oa with the desire 1o prove his worth and offer immediate reprisals, the judge
pays :c attention to procedure. .H._=m was quite evident in the case of Deduwa Vs,
mﬁﬁ wmwo Vs. A.G. Mid West?! , Gani Fawehinmi Vs. mrﬁouu Abachom Vs,

2 , Awosanya Vs. Board of OESB%A all of which have been discussed, and

) * Another striking feature is that judges in the lower OoE..m found for contempt
when mnw:omco:m were g.o:mE before the courts for transfer of cases t other
courts sinte this inferred either directly or indirectly that one could not get jostice
from-a particular Court, A deeper reflection on this- shows a greater degree of

.. _.psychological elements for, under normal circumstances, one would be quite happy

to let go the case to'be tried by another judge in order to avoid accusations of bias,
since no ‘human being is perfect, ‘not even nature. ,H.Em impinges seriously on
Section uu om the Constitution which guarantees the amr._m to freedom of speech

~and fair ramnzm 25 We must admi that this is a peculiar problem of aa<&omao=~

common 10 Boﬂdoé_owsm countries, for in developed countries where the

s
\
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T aoa SR?. thoughts.

- -Clear Need

Zowiﬁmsﬁ.&:m the general apprehension about the power of Nigerian Coirts
to punish for contempt and the probable over- reaction of the Courts in certain
cases, the Courts are perfectly justified in certain committals woq contempt and

o_am_._v, need the power to maintain their dignity and to ensure co nm__mzno with

Court processes. Considering the case of Atake Vs. A.G. Federation™, one secs a

clear need for the Courts to possess the power to punish and commit Ems.::« moﬂ.,
contempt. For it was highly unimaginable that a retired judge who himselfhad once :

commuitted others for contempt could m:& such blatant disregard for the Court.

Another epoch-making case that justified committal for contempt was Em-
manuel Joseph Uko V. University of Cross River State, E E. Eshiet, ww&qmaoﬁ mus

Okon and Mr. M. O. Unnﬁoaﬁ . -

In the above case, the plaintiff — Barrister m_.E.:m::& uOmovr Uko iro had
recently been called to the Nigerian Bar wished to resume duty in the University
of Cross River State, Uyo, where he had served as Assistant Wmm_m:.m_. before he
was granted Leave of Absence without pay to noan_nﬁ the :.zm and B.L.
programmes.

On July 7, 1991 the plaintiff wrote to the defendants EE he had 8:6_23 hisg
studies and would wish to resume duty on August 30, 1991 having been granted
approved Leave of Absence by the defendants, The defendants replied that the letter
of grant of leave of Absence referred to contained nothing authorising the plaintiff
to resume duty on 30th August, 1991 and that the proper thing to do was to R.mE:«
for consideration for re-absorption into the University Service.

On Angust 22, 1992, the plaintiff wrote back to the anmo_.am:ﬁ m_..oé_mm the
distinction between Leave of Absence without pay and Siudy Leave’ Without Pay,
arguing that he was wrongly treated as if he was granted Study Leave without pay.
He further argued that only guarantees of Study Leave Without Pay were entitled
to re-apply for consideration for re-absorption and that sirice he was granied leave
of absence without pay, he was entitled to automatic re-absorption. The defendants

" thereafter refused to reply to the plaintiffs’ letter or to take any ?nr@, action on
the plaintiff’s demand to resume duty.

The plaintiff,on 18th Setpember, 1991 thereby filed an action in the CMB E_m:
Court under Order 6, Rule 2, proceeding by way of Originating Sumimois, praying
the Court inter alia to interpret the documents before it and rule: s.:o-.:ﬂ he was
:oﬂmamb,& Leave of Absence and consequently entitled to automatic re: mcmoeco?
d_ ﬁ_mm muuno:on with a twelve paragraph affidavit. The defendants oc._onﬁa o

‘that noasosnmaaacw means of originating summorns was in order. .:6 case
ieard Ea ruling fixed for September 23, 1991. ,

o_:& _EENE rights of citizens are fully m:m_gs& certain 8=n_=m5=m are

Eon_o of commencement of action by originating summons. The- Court over:"
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The Oo:: per Hon. Justice Edet R. Nkop E_on “that the plaintiff is na::& to,
resume duty as Assistant Registrar with effect from August 30,1991 and is entitled
to his salary, allowances and all other rights and privileges from that date, having
duly notified the defendants of his completion of the course and his intention to
resume duties on the said date”.

"The Court order on the defendants ordering them 1o re-absorb the plaintiffand

allow, E:._ to resume his dates Was ignored by the defendants. The Registrar of the

= G:Ema:w = Mr, M.O. Dickson argued that it was only the Vice Chancellor —
" Professor Eyo Okon who could direct him to re-absorb the plaintiff.

Consequent upon the refusal and delay in obeying the Court order (at a time
when UNICROSS was about-to be fully taken over by the Federal Government as
a Federal University) the plaintiff brought a motion for committal ::no_. Order 42
Rule 2 (b}, for failure to obey Court order.

Only two of the four defendants — Mr. M. 0. Dickson, the Registrar and Mr.
S. Brown, representing the University showed up in Court. The other two defen-
dants were absent. Before the motion could be moved the defendants present in
Court spoke through their Counsel that the case should be adjourned to gnable them
have enough time to file a motion for the substantive suit 10 be re-listed for Fresh
hearing in the same Court. The presiding judge, who had heard the substantive suit
and ruled on it wondered why the defendants wanted the same case to be re-listed

_for fresh hearing in his Court. The defendants thus directly and clearly displayed

a sense of arfogance and unwillingness to obey the Court order until the case was
re-listed for fresh hearing by the same judge. The defendants present in Courl were
then committed instantly for Contempt of Court until they purged themselves of
the contempt and the Court ruled, inter alia, that the same casc previously heard
and determined by the same court would not be re-listed for another hearing. If :_o\
defendants wished, they could appeal against that judgement.

"7 The defendants then made spiritcd efforts to purge themselves of the contempt
by nonﬁ@_nm with the Court order and re-absorbing the plaintill, before they were
released from prison custody the following day.

»

“Contempt in Facie Curiae Distinguished from Contempt Ex-facie Curie

In the above case-Emmanuel Uko V. University of Cross River Staie and 3
others™Sit s tempting to infer that Lhe contempt was committed outsidc the face of
the Court as the order of Court was to be obeyed outside the Court. But the truth
is that, as in Atake's case, the contempt was committed in facie curiae (in the face
of the Court) since it was in the'Court and before the Honourable Judge that the
defendants disclosed through their counsel that they would not obey the previous
order of the Court until the case was adjourned enabling them to have time to file
another motion to re-list the substantive suit, already determined by the same Court
for hearing. The contemnors were thercfore rightly punished “brevi manu” in court .
as the contempts were commtitted “"Coram judice”. The other defendants who were
absent in Court escaped the wrath of justice.
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In Ene Oku V. The Staie® , it was held that where Contempt of 095 is
‘punished “brevi manu™ in 095 no warrant is necessary for the apprehension of
the offender as he is always in Court. But in other cases of contemnpt cominitted ex .
facie curiae (outside (he face of the Court) committal is not instantly. The proper
procedure of mﬁ?.m:msm_o: or arrest, charge, prosecution etc. must be strictly
followed, This fafls in line with the Supreme Court decisions in the cases of
Deduwa, Bayo, Gani Fawehinmi, Abachom, and Awosanya already discussed.

The Supreme Court of Zumanm has therefore adopted a pragmatic mﬂw_.omo_..
- and played a prominent role in distinguishing between the two Lypes of contempt.

' thereby correcting the mistakes of some lower Courts.

Conclusions

! " While acknowledging that the summary power to punish for contempt is a
power which a Court must of necessity possess, we must admit that at certain times

. it hias been inappropriatély exercised, while at other times it has been fairly used.

_ In the words of their Lordships in Parashuraman Deterdm Shandashani V. King
: mﬁnmaawuo its usefulness depends on the wisdom and restraint with which it is

" exercised, and (o use it to suppress methods of advocacy which are merely offensive

is 1o use it for a purposc for which it was never intended. As already quoted in
Deduwa V. The State®® the Supreme-Court said “...... The power (0 commit for

mans the Court; the powers are created, maintained and retained for the purpose of
preserving the honour and the dignity of the Court and s6 the judge holds the power

situation and his own appreciation of the non,mﬁ method of procedure”.

In Sunday Okoduwa Vs. The State®! the -Supreme Court per me_dm:—
. (Deceased) J.5.C. (as he then was) at page 345 said: “It is settled that it is not
R S Contempt of Court to criticise the conduct of a judge or the conduct of a Courteven
if such criticism is strongly worded, provided that the criticism is fair, temperate

' . and made in good faith.
The case of Architects Registration Council of Nigeria (ARCON) V. FASSASSI*?
. illustrates the point that there is neither a clear definiton, nor a well “demarcated
X coEEPJ\: to determine what is contempt. In the above case, Chief Rotimi Wil-
liams, learned Counsel, was accused of committing the worst type of cantempt by

, ~ mnot E::m:oa for contempl. - -
L Shall we then say that® Oo:SBE of Court, like beauly, is in the cyc of the
M L : ca:oae.
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Litigation and
woo_o_ Action Litigation- in _:a_o

YASMIN SHEHNAZ MEER™

Introduction

India, the world’s largest democracy, is a federal republic of 23 States m:a 8
Union Territories administered from a.powerful Centre, Delhi. India is a, vast,
country spanning 3,287,000 kilometres with a population of 900 million. It has a
collection of nations, cultures, E:m_o:w and languages more diverse than any
country in the world. India has 15 Bm._On regional languages, 250 minor regional
languages and followers of every major reglion — Hindu, Eo:maanacz Chris-
tian, Sikh, Buddhist.

Within the rich tapestry of the 5000 year antiquity of Indian civi isation, the .

period of the British Raj and the 45 years since independence are of mrca duration.
They are however a significant n:mEE. in the history of freedom mn.:mm_am in Eo
20th Centuty and the Indian experience is of great relevance to 50 noncs_._sm
struggles of this Century.

On ?ﬁ:& 15, 1947 India became Independent and faced the o:on.nozm
challenge of introducing a new social and economic order, restoring human a_m_:c.
and justice and uniting its population in the face of widespread diversity after ‘40
years of British Rule. The Indian Constitution rose to meet these challenges * ‘not
as a neutral parchment” but as a “proud document™ containing within itself a policy
of “distributive justice™. !

The preamblé of the Indian Constitution Bmwmm a commitment to secure to-all
citizens of India

“JUSTICE, social, economic and political;

LIBERTY of thought, expression, belief, faith and worship;

EQUALITY of status, of opportunity; and to promote among them all

FRATERNITY BmEEm the dignity of the En:.a:m_ and the - :EQ and

integrity of the Nation.”

The Constitution guaraniees specific enforceable fundamental :m:a mza sets
out non-justiciable directive principles of State policy and governance aimed at the
».E.anm:nm of sacial Emcoo.u There arc also adequate safeguards provided to
minorities, and %oo_a provisions relating to backward and Tribal classes, the
>=m_o Indian community, Scheduled Castes and Scheduled Tribes.”

o _.hmn— Activist, Legal Resources Centre, Cape Town, South a.anm.
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The British Raj concam&na to India a Colofiial legal sonsmo and a transac-
tional highly. individualistic jurisprudence structured around a free market .
economy and domiinated by the right duty um:au:.m

the underprivileged millions: For the first three decades after independence the

~judicidry in India laboured unsuccessfully withinthe confines of a borrowed

foreign legal culture and jurisprudence to- administer justice with the result that the

bulk of the vog_m:oz of India “knew only the majesty of the Court without having
felti its Em:na:q Little or no attempt was made to légally enforce the fundamental

_ rights enshrined in the Constitution and these rights remained largely academic.

The situation changed dramatically in the late 1970's. A remarkable

"+ phenomenon emerged in India — a home grown Indian jurisprudence and legal

culture — Public Interest Litigation or Social Action Litigation aimed at making’
law and justice accessible o the poor and underprivileged. It brought with it a
vibrant and vital innovation, that of rights litigation and in the years that followed,
public interest litigation helped to breathe life into the constitutionally enshrined
fundamental rights. . ,

This paper attempts to examine some aspects of Public Interest Litigation\So-
ciat >n:on Litigation-in*India, some of the major cases as illustrations of rights
::mmcos in the Indian Supreme Court, and attempts an assessment and evaluation
basedon my experience and research in India during September and October, 1991.

This paper is prompted also by the belief that India’s rights litigation and the
creative measures it has adopted in distributing justice through Public Interest
Litigation\Social Action Litigation is of significance to a South Africa poised on
the brink of a new order and yet to embark on a Bill of Rights _Emmco: Public
ESB& Litigatioh\Social Action Litigation in India is characterised by bold,
creative and imaginative rights litigation. It has been integrally concerned with
widely interpreting and onmo.d_:w the fundamental rights contained in Articles 12
to 35 of the Constitution so that these Sections have become a sanctuary of human

- values especially for the poor and underprivileged. Social Action Litigation\Public

Interest Litigation allows them to use the Constitution expansively to enforce the
rights to life, to livelihood, to human dignity, to equality, to freedom, cultural and

.oacom:o_ﬁ_ um_:.m to be protected from uo:ccos .......

At the outset it is appropriate Lo 9655 the terms “Social Action Litigation™

".and “Public Interest Litigation” which are used interchangeably in refation to the

Indian legal culture which emerged in the late 1970’s. In India the term :moﬁ_a

"Action Litigation™ rather than the better known “Public Interest Litigation”

regarded as more appropriate. The lerm Public Interest Litigation is associated 2_5

_ American Public Interest Law which js seen.to differe w_m:_:nmﬂq from Indian
‘Public Interest Law. One of India’s foremost jurists and commentators on Social
.Action Litigation, c.ﬁo:e.m Baxi, in distinguishing Indian Social Action Litigation

from American Public Interest Litigation-cites the latter as being concerned with
civic participation in Govérnment decision making rather than State repression or
ooéHBm:E lawlessness. “Nor did Armerican Public Interest Litigation focus on

This jurisprudence was ill.
-equipped to meet the challenges of distributive justice and the accessing of law to -
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. the rural, uooh..m m.o_. Baxi ?:a:am__ Public Interest Ccmm:on is.part of legal -

libéralism “within an advanced .industrial omvmumﬁ mSHoQ:u This differs sig-
nificantly from the class oriented FEE_ Social Action Litigation aimed at making
justice accessible to thosé who are denied théir 835::0:& rights and are unable
themselves to apply to court for. legal relief, or as is so eloquently put by one
commentator, (who Eﬁnnmn__w_w ozo:m__ uses the term Public Interest Litigation).

“Public Interest Litigation activism is deo::&:m the notion that the Con-
stitution of India can be vsed both symbolically and substantively, as a mediam of

non-revoluntary struggle against domination and abuses of power. Public Interest -

Litigation is thus seen as empowering the victims to use the Courts 10 enforce Bo
Qoﬁ_.sagﬁ 1o fulfil its 85550:8; 10

O_.E_.ma_m_.w:am of mﬁmm_ Action Litigation
Judicial Activism: Social Action Litigation was spearhcaded by angther remark-

able phenomenon — the Activist Judge, bold, credtive and imaginative encugh to
mauld the existing legal game rulesinto a new mvan_mnm:w Indian legal culture with

~ the goal of making law accessible to India’s poor and giving effect to the aspirations

of the Constitution. They broke «EE Hmwmu nman:m of British Indian vintage
mﬁov& in positjvism.

- Public Interest Litigation in India is uamn:c& as .qﬁ_mﬂ:acnoa and Judge
ted”! and it is widely believed that much of this pchnomenon can be attributed to
the 5=o<m=o=m ‘and creativity of two outstanding J udges, Justices V. R. Krishna

cause of justice for:the underprivileged. Judge Krishna T ma s insistance “that law
is meant for the n.noEn and not the people for the law”“ and Judge Bhagwati’s

concern for the :w:-m of the poor and underprivileged qoqﬂco_.mﬁ through' En:. .

._E._man:_m

Inthe mo__oiEm excerpt ?o:.. his E&m..:n:” in Fertilizer ne%.u_,.naoa .an.mnw :
Union, Sindri v. Union of India Judge Krishna Iyer enunciated the need for wcc:n

Interest Law in the clearest tefms .
" “Law is ........ a social auditor and this audit function could be Pput into mmnos
when someone with real public interest ignites-the jurisdiction ........ In a

.. society where freedoms suifer from atrophy, the activism is nmmnsmm._. %on
' participative public justice, some risks have 1o be taken and more opportunities

" opened for public minded citizens to rely on the legal process and-not o be -

: repelled from it by narrow pedantry riow ' surrounding locas standi. »13

mxﬂanﬁm the emergence of Ea.E.&B activist Judge, Judge P. N, wgmima
has asserted, “The Indian Constitution contains in-addition to a chapter-on fun-

damental rights, ‘non-justiciable directive’ principles of State ‘policy: and they.
_constitute the most important and creative part of. the Constitution ....... They hold

ouf social justice as,the central mnuEHo of the new OosmE:nosm_ order ........ The
directive principles are ?:aw.:o:ﬁ in the governance of the country mc ‘that not

o:-w Eo Wm_m_EE.n and the-executive vE also Ea EEnBQ are bound to.act in.

13433 YL L DT

Bhagwati (later Chief Justice) both-commitied n&n:ﬁ@w&% to the-.
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MEEoB:na of them a_mnsm..msm their. ?aosonv. This basic mandate of the Oo_._-
stitution motivated and inspired some Judges to become social. activists. They.

‘realised that in the early years of its existence the instrumental use of formalist -

Jjurisprudence made by the Supreme Court had benefitted only the maénﬁm&
classes and had m?o: an impression of the Supreme Court acting as a roadblock
in the way of progress. With this realisation, these Justices leapt into action,
preseniing new. ideas, opening new possibilities, and starting to assert and to
exercise almost explosively, judicial powerin aid of the disadvantaged, They broke .

“rank from the old tradition and embarked upon unorthodox and unconventional
- strategies for bringing justice to the poor. Thus came into co_:m public interest

litigation with its nrmamoanwcn social j Emcoa a_BoE_cu »id
" Andalso,

“the ¥ cmmnm in India have mmWna Ea:.aw?mw the acam:oz. Can Judges really
nmnmvn addressing themselves to substantial questions of social justice? Can
53 ... simply follow the legal text when they are aware that their actions
- will perpetuate tnequality and injustice? Can they restrict there enquiry intg
Ei E.a life within the narrow confines of a narrowly defined rule of law?"1

moH the activist .Eama the answer to this i is clearly “no” and indeed many a
landmark Tndian judgment abounds with illustrations of J udicial Activism. Baxi,
commenting on the activist Judge has stated, “They sort to mould Constitutional

interpretation mmn doctrine in unmistakably and emotionaily mcan_..mammm wmoEa

, onnnmoa Ways. mon_:_mﬂ H:oﬁnnn is writ large in many judicial opinions. '

H:n »d:oih:m oft quoted extract of former Chief Hcmwno UEEQ_H _m an
:Emu.mzcn

"The OoE:Eno: is notintended to be Eo arena E. the _amm_ nEcEEw for men
wilh long purses. It is made for the common people. It should generally be so

_ 88:.:3 as ‘that they ‘can understand and appreciate . it. The more they
- understand it the more thisy love it Ea Eo more they E._Nn i1

© Andfurther:

- “It is H@E@ the- poor, starved and :..:::mmm millions who need the. Court’s

protection. for securing to. themselves the enjoyment of human rights. In the

- absence ‘of an explicit mandate, the Court should abstain from just mExEm

gosﬁ a Cénstitutional amendment which makes an endeavour to wipe out
every tear from every eye. »18 .

*The m%&ﬁo Court of India is at long last conos.::m after mm wnmam of the
‘Republic, the Supreme Court for Indians”!”- wrote Baxi in a 1979- 1980 -
. glowing’ tribute Social Action Litigation in the Supreme Courtof India. Baxi.
then goes. On o remove. some of, the gloss of this initial tribute when he
examines some of the factors which have contributed to the emergence of
moQ& ‘Action Litigation in India. Baxi sees Social Action Litigation as a
Bmcnn:,a byproduct of the 1975\1977 emergency and judicial activism as “an
m%ona of post emergency catharsis”, “an expiatory syndrome” and “an attem wO
0. HamE.Emr En image.of the Court Sn,awma byafew mBnumouQ a@na_o:m._

,... . . t
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- This of course is not to ignore that the-major legal movement drew its impetus
also ffom pre-emergency circumstances and conditions within ‘Indiafi society
spannitig numerous decades. L . o

The activist judge, bold and adventurous enough to break imE‘.\vwm_‘o Saxon
perceptions of the judicial role, has transformed the Court room .mnog....m: arena of

-legal quibbling for men with long purses” to an arena of hope for En”ouﬁmmmma.
Legal Strategies . . . . : .
" Social Action Litigation displays the use of innovative, unorthodox and

unconventional strategies to enforce the fundamental and legal rights of the poor

and underprivileged, unable themselves to apply for legal relief. Some OM Eamn... g

methods are set out below, , _
. Widening of the doctrine of Standing . .

Inaradical departure from the traditional individualistic rules of standing'
which permit only a party who has suffered a legal injury personally to

approach the Court for relief, the doctrine of locus standi has been

widened to allow any public spirited individual or group to m_a,m..o,mw@ on
behalf of those, themselves unable to'do s¢ by virtue of circumstances.
This is in keeping with the policy of distributive justice and m_._w adjudica-
' tion of collective rights. . , IR
‘The principle was established by Bhagwati J. in § P Gupta v. President
of India®!, : ,
. “Where a legal wrong or a legal injury is caused to a person or to a
determinate class of persons by reason of violation of any’ Constitu-
- tional or legal right, ........ and such person-or- determinate class of
persons is by reasen of poverty, helplessness or disability or socially
“or economically disadvantaged position, unable to approach the Court
for relief, any member of the public can maintain an application for
an appropriate direction or order”. -

u.—amm Krishna Iyer recognised the need for a wider basis of access to justice in

India which in his opinion still suffered from “the pathology of Emarﬁn_onmﬁ.

concepts about causes of action”.** '

Referring to the widening of locus standi he stated:—

“The Court is not bound by the restraints of traditional English Writs or

blinkered rule of standing of British- Indian vintage but can innovate and

liberalise processual jurisprudence in constitutional litigation for the purpose

of remedying governmental lawlessness, law enforcement, lapses and exces:

ses. As a'strategry to solve the problem of access to justice, the Court can shift

from traditional individualism of locus standi to the community orientation of
public interest litigation™?>

- He goes on to.sound a note of caution, for the widened locus standi mnﬂﬂomnv

does not permit amy member of the public indiscriminately to approach the Court

 as a public interest litigant for the underprivileged,,

w

- “Public Interest Litigation is part of the procéss of participative justice, and
“standing” in civi] litigation of that pattern must have liberal reception at the
Jjudicial doorsteps ....... If a citizen is nd more than a wayfarer or officious

. Intervener without any interest or concern beyond what belongs to anyone of
the 660 million people of this country, the door of the Court will not be ajar
for him. But if he belongs to an organisation which hds special interest in the

" sitbject-matter, if he has some concern degper than that of a busy body, he
cannot be told off at the-gates, although whether the issue raised by him is

 justiciable may still remain 1o be considered,”**

~ Public Interest Litigation case law is filled with examples of the expanded locus

standi. In Olga.Tellis v. Bombay Municipal Q%Q.E&:ﬁ. the petitioner was a
Jjournalist and not a pavement dweller. Yet as a concerned member of the public
he, together with- other interested groups, successfully petitioned the Court on
behalf of Bombay pavement dwellers to stay their evictions,

2. Epistolary Jurisdiction

In a simpiification of accepted legal proceedings a public interest litiga-
tion suit may be initiated by the mere writing of a letter to a Court or a
Judge. In the words of Bhagwati J:— )

“Where the weaker sections of the comimunity are concerned ..... who'
are living in poverty and destifution ....... who are helpless victims of
an exploitative society and who do not have easy access to Jjustice,

...... .this Court will net insist on a regular Writ Petition 1o be filed by

the public spirited individual espousing their cause and seeking relict

for them. This Court will readily respond even to a letter addressed by

such individual acting pre bono ,cuv:.no..um

. In 1987 Bhagwati, (then Chief Justice), wenta step further by maintaining

that any communication-to any particular Judge in the form of letter or
even in the form of a'telegram was enough and could be converted into a
writ petition without any <nﬁmow:o=3. ‘
In the case Mukesh Advani v, State of Madhya Pradesh® the Court
accepted a clipping of a newspaper article on the sordid state of bonded
labourers working in stone quarries in Madhya Pradesh, as the basis for a
petition. _

'

3. Faci finding commissions

The evidenciary burden is removed from litigants in public interest
litigation cases by the appointment of fact finding commissions. Acknow-
ledging the difficulties for poor underprivileged litigants to adduce
evidencein support of their allegations, the Court appointed Commissions
of enquiry to undertake fact finding missions, submit reports and make
recommendations.. The disadvantaged petitioner is thus relieved of the
burden of proof, Fact finding Commissions are used extensively and
effectively.

InR L & E Kendra Dehradun v. State of Utiar Pradésh,*® in a petition
concerning the detrimental effects of mining of certain limestone quarries
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. enforcement thereof,
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an interim order was granted on the basis of an mxnmnnonoiawn&_ww the .
closure of the quarries. In Bandhua Mukei Morcha v. Union of India and
O:ﬁ..mwm. in responding to a letter complaining about the bonded _m?w:_.
system ip Haryana State, the Court appointed experts (o mﬂ.ca« E@.mon._u“
and legal aspects of the problem and two m”@_oﬁﬁ.m ﬁo.anﬁ__::o into m.un_.n_m
allegations. In Wangla v. Union of India™ the m.mnﬁ finding ﬂoaa_mm_o:
appointed by the Court was mandated to examine the guality of butter
which had been imported into the country soon after pw”o .O:E.:ovﬁ
nuclear incident. In Dr George Mampilly v. State of K mw&m »inresponse
1o a Writ Petition to prevent the State Oo<n_.=3na. from introducing the
sale of arrack in polythene bags or containers, a serious health :m.mma. an
expert was appointed 1o investigate the hazards and on the basis of his
report the Writ Petition was allowed. :

Interim orders and monitoring by the Court

In Social Action Litigation judicial involvernent ﬁ_.oww not end with .En
granting of an order. In a bid to ensure coirective action, Courts monitor
the implementation of their directions at periodic intervals (o secure the

Baxi rcfers 1o the practice as “creeping jurisdiction” in H.sm E:of:m
passage, “The Court rules through :.8:5. oaﬁm and a:.mnzmsm. Bit
by bit, it secks improvement in Em. ma.EE_m:mm_o: making it-more
responsible than before to the Oo:m:E.E_Emm mz:m and _,m,w.. Creeping
jurisdiction takes o<%m direction of administration B a ,um_.:oc_mn arena
from the cxecutive”

In Sheela Barse v. Union Government of ?&aum.. case Eocmi by a
journalist for the protection of women in police o:.m_.o%_ the m:u_”aa.w
Court granted various directives and ﬁ:ozwm_..ﬂn appointed a woman .E.Ew
cial officer to visit thg police lockups periodically and report to the E.m.r
Court whether the directives were being carried out. in E.ﬁ.. Mehia(l) v
Union of India>® the Court dealt with a petition for the: n._om_mm of certain:
chemical plants due to the leackage of OH:.E mmm..E an 58_.5._.0&.@_. the

Court permitted the plant to start temporarily ,2.& ject o .5@ strict ovmﬂ-
vance of 11 conditions laid down by it, the violation of which (.co:_a résult:
in the permission heing withdrawn, . )

Flexible remedies 3
New remedies aimed at initiating affirmative mnﬁwoﬁon.._.:o part ol the
State, have been introduced. Mukesh Advani v. State o..ﬁ Ean.@.a,
Pradesk™, dealt witha wrii for the liberation of bonded labourers. wv‘m:a. .
time the Supreme Court obtained a report from its m.mo_. finding ﬂo:.i.m.
sioner-all the bonded labourers dealt with in the Writ had been liberated.
Acting affirmatively, the Court nonethless gave an order to the Onz‘:‘a
and State governments to prevent the recurrance of c.n:ao@ _mgcn. 8. Eww
suitable steps for the implementation of anE laws wsa minimum inm.@..
promating legal awarencss and ensuring medical assistance and wnroo:ﬁ.
facilides. .
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It has been recognised that the-suffering of the disadvantaged cannot be
relieved mercly E\ issuance of prorogative writs of certiorari, mandamus,
.ﬁrn graniing of damages or injuctive relief, >

6. The Press and Social Action Groups

An interesting feature of Social Action Litigation in India is that the press
has acled as a catalyst for'much legal activity. Investigative Journalism
has highlighted a number of instances of governmental lawlessness and
has served to-jolt social action groups into legal action, One of the very
~ !'first Social Action Litigation cases arose out of a 18@ of investigative
7 b journalism. Hussainarg Khatoon v, Siate of Bihar was'prompled by an
© ot Advocale, Kapjla Hingorani's sense of outrage at the plight of undetrial
" prisoners, reported in a newspaper. She initiated a Writ application on

.~ Lheir behalf and thus propelled Social Action Litigation before the Courts
" and the public eye.

The Subject Matter of Social Action Litigation

In Social Action Litigation ‘the gricvance is mainly about the violation of

-+, constilitional or legal rights by Governmenial action or inaction. “Much of

Social Action Litigation focuses on exposing repression by the agencies of the
’ .msam.....n_omo io this category are.cases which seck to ensure that authorities of
the State fulfil :..n..bv:.m. tions of law under which they exist and function... The
other distinctive featuare of Social Action Litigation proceedings is that all of

.EaB.m.,E. Article 32 ucw::.o_._m" that is Wril procecdings for the enforcement of
fundamental rights™38 _

I .H.m_‘mnm:m:w Articles 32 and 226 of the Indian Constitution which arc the
conduits for bringing Social Action Litigation petitions to Court. If a fundamen-
tal right'is violated one may approach either the Supreme Court or High Court
for relief under Article 32 of the Constiiution.>? If one has suffered a “legal

wrong” .qne may apply 1o the High Court of the State under Article 226 of the
Om:ma.ﬁﬁ._..o:.u .

. Public Intefest Litigation Cells

Epistolary jurisdiction has resulied in Courts being inundated with letters com-
plaining about supposod public interest violations, These are dealt with by Public- .
Interest Litigation cells established in the Supreme Court and most High Courts
whose w::,nn.o:m are o scrutinize and sift communications so that only matters
worlhy of judicial attention arc placed before a J udge. A meeting with the Supreme
Court Public Intercst Litigation cell in Delhi revealed that over 350 léters arc
received there each week. Cases which fall outside the ambit of Public Interest
Litigation are. either returned o the peiitioners, directed (o the nearest legal aid
committee for legal aid and advice, or where appropriate referred to the police for
investigation. : : . ;
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" Sacia ”>a=a= Litigation Cases as an Illustration of Rights Ezm.»ncﬁa.

‘A Survey .of some of the great Social Action Litigation cases in India depicts-the
powerful combination and achievements of judicial creativity and a Constitation
enforcing fundamental rights, By granting a wide interpretation to the fundamental

 rightsunder Articlés 12 to 35 of the Constitution, the Courts have transformed much

constitutional litigation into Social Action Litigation. R ‘
.7 -Itis approriate B.comm: a discussion of w:EE,wEanwﬂCmmma@: case law with
. the landmark case, Maneka Gandhi v. Union of India “°, for the precedent: of
- .establishing new rights as aspects of fundamental rights begins with this case.

i Inthe Maneka Gandhi case, the Supreme Court interpreted a m_namsnuﬁ right
asapositive right for the first time. Before thiscase fundamental rights were viewed
48 imposing negative obligations on the state only, so thatif it acted ini violation of

a fundamental right, such act was struck down by the Court. The right mamamﬂwoa '

under Article 21 of the Constitution, “no person shall be deprived of his life or:

. personal liberty except according to procedure established by law™, wa$ inter-

preted positively as requiring any State action which interfered with-life-or liberty
to be “right”, “just” and “fair”. So significant is this case perceived to the
development of Social Action Litigation, that there is a view that Social- Action
Litigation would not have taken root in India but for the activist interprétation given
to the right to personal liberty therein. oo

. in post-Maneka decistons that article came fo be interpreted as a -

sanctuary of human values prescribing fair procedure and forbidding bar-
‘barities, punitive and processual. In its quest for justice to the weaker sections
the Court first created new “positive rights” as aspects of fundamental rights
and then proceeded to enforce those rights by &Eo:zm_ the State (o create
neeessary conditions [or the enjoyment of those rights” ce
: The sections of the Constitution guaranteeing fundamental rights have indecd
become a haven for the oppressed. They are tested and enforced extensively in
many a Social Action Litigation case. Rights Litigation in the Indian Courtsis best
illustrated by a resume of some of the major cases. The following discussion deals
with each case in‘relation to the right it upheld. . K

- The Right to a Speedy Trial

. Hussainara Khatoon v. State of Bihar 42 1aunched the concept of Social Action
Litigation in the public mind. It.established the right to a speedy. trial -(i.¢. a
reasonably expeditions trial) and legal aid as an integral and essential part of the
fundamental rights to life and liberty enshrined in Article 21 of the Constitution.

An’ Advocate, Kapila Hingorani wa$ so shocked by a newspaper report

~ destribing the conditions of undertrial prisoners, that shié brought a habeas corpus:

‘application for their release. (Some:of these prisoners had spent longer periods
. awailing trial than they would have been sentenced to, had they been convicted).
43 The case served as a catalyst for the release of undertrial prisoners in the State
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of Bihar and for the filing of petitions on behalf 6f undertrial prisoners in several
other States. . . _ |

~ Through six hearings and six interim orders the horrars of undertrial prisoners
unfolded as well as the Courts burning anger,

* “Ttisa travesty of justice that many poor accus¢d, little Indians, are forced into
long cellular servitude for little-offerices because the bail procedure is beyond

. their meagre means and trials don’t commence and even if they do, they never

conclude. There can be little doubt, after the dynamic interpretation placed by -

this Court on Article 21 in Maneka Gandhi v. Union of India, that a procedure
which keeps such large numbers of people behind bars without trial so long
cannot possibly be regarded as reasonable, just or fair soas tobe in conformity

with the requirment of that article” .i -

and,

*“It is high time that the public conscience is awakened and the government as
well as the judiciary begin to realise that in the dark cells of our prisons there’
are large numbers of men and womern who are waiting ...... in vain for justice
~—a commodity: which is tragically beyond their reach and grasp. Law has
become for them an instrument of injustice and they are helpless and despair-
ing victims of the callousness of the legal and judicial system. The time has .
come when the legal and judicial system has.to be revamped and restructured
so that such injustices do not occur and disfigure the fair and otherwise .
luminous face of our nascent democracy.” ** . .

The wmw_: to Human Dignity

In Doctor Upendra Baxi v. The State of Uttar Pradesh 46 the rightto human dignity
was held 10 be implicit in. the fundamental right to life and liberty enshrined in: .

. Article 21 of the Constitution. A letter sent to the Supreme Court by two law

m_.o_.ommoa. urging an examination of a protectivé home for women in Agra wherg
ininates were living under barbaric conditions, was converted into a Writ petition.
The Coust came (o the relief of these women. , -

The Right to be Free from Exploitation

Bandhua Mukgi Morcha v. Union of India and Others 87 {which highlights the

horrific working conditions and exploitation of bonded labourers in the State of

Haryuna), established the right to be free from exploitation as part of the fundamen-

tal right 1o life and liberty in Article 21 of the Constitution, A letter addressed 10

m:o m%ao:__o Court complaining about the prevalence of the bonded labour system.
in violation of the law (the Abolition Act of 1975), was treated as a Wril peition .
1:&2 Article 32 of the Constitution. The Court appointed Commissioners to

investigate 50. atlegations and experts (o study the working conditions of bonded

labourers. The: Writ. Petition was allowed and detailed directions issued to the
govemment of the State of Haryana as 1o the freeing of the labourers and the future.
monitoring of their employment and conditions.”
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An intercsting aspect is that the letter to the Court initiating this case was not
presented as a Writ Petition, but the Court creatively converted it info a Petition
under Article 21 of the Constitution, It held that Article 21 included the right to.be

free from exploitation. 48

The Right to Livelihood

Qmau,n:a<.moigwanaﬁvﬁQe%e..ﬁ:.oz i .

“Porirays the plight of persons who live on pavements and in slams in the
city of Bombay. Rabid dogs in search of stinking mcat and cats in search
of hungry rats keep Lhem company. They cook and slecp where they please,
for no conveniences are available 1o them, Their daughters come of age,
bathe under the nosy gaze of passers-by uwnmindful of the feminine sensc
‘of bashfulness"™ :

_*  The case arose out of a series of Public Intercst Litigation petitions filed by

the pavement dwellers themselves, journalists and Social Action Groups on behall
of certain pavement dwellers in Bombay who were facing forced eviclion and

“demolition of their dwellings by the Bombay Municipal Corporation, They claimed

that their eviction would mecan the deprivation of their means of livelihood as,
hawkers, casual labourers, domestic servants, construction workers and luggage
carriers in the city of Bombay. Their contention was Lhal they had a fundamental
right to live, a right which could not be exercised without the means of livelihood.
By giving a widc interpretation to the right to lile guaranteed in Article 21 of the
Constitution. the Court held that the right to lifc included the right 10 livelihood.

“The swecp of the right to life conferred by Article 21 is wide and far reaching.
Life means something more than mere animal existence. It docs not méean
merely that life cannot be extinguished or lakenaway ... ‘That is butone aspecl
of the right to life. An cqually important facet of that right is the right to
livelihood because, no person can live without the means of living, thal is the
means of livelihood. If the right Lo livelihood is not treated as a part of the
constilutional right 10 life, the easiest way of depriving a-person of hisright Lo

lifc would be to deprive him ol his means of livctihood fo the point of

abrogation, Such deprivation would not only denude the life of its effective
content and meaningfulness but it would make lifc impossible to live ... If
ihere is an obligation upon the State Lo secure o the citizens an adequate means
of livelihood and the right 1o work, it would be sheer pedantry to exclude the,
right to livelihood from the content of the right to life ..... Deprivea H._umaom of

his right to livelihood and you shall have defirived him of his life.”

Similary in State of Himachil Pradesh v. Umedram 32, the Harijan (Untouchable)
residents of certain villages in the district of Shimla commenced a petition by
sending a letter to the Chicf Justice of the State of Himachal Pradesh complaining
that by failing to complete five kilometres of road the State Government denicd
them access to and deprived them of the tight 1o livelihoed and life.guaranteed by
Article 21 of the Constitution. The Court held that the right to life in Article 21

embraced also the quality of life and “that for the residents of hilly arcas, access L0
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Bwam .im_mm access to life itself”. It ordered the completion of the road and directed
a mimzﬁm_ allocation by the State government {or that purpose.

The Right Against Pollution

In Rural Litigation and Entitlement Kendra, Dehradun v. The State of Unar
Pradesh > the. Stpre : i i i

! {he Supreme Court established the right to be free from pollution for
the first time.. ,

- A Writ Petition under Article 32 of the Constitution brought to the
notice of the Supreme Court that mining operations in certain limestone
quarrics were causing environmental and ecological imbalance to the detdi-
ment of the peopie living in the Mussoori Hill range forming part of the

Himalayas. In an - order closing down mining operations in some of the

mines, the Court upheld,

‘ :ﬁ.:w right of the people to live in a healthy environment with minimal
: a,mE&mano of ecological balance and without avoidable hazard to them and
to their cattle, :oamm and agriculwral land and undue affectation of air, water
m:gw:&B:B.ﬂE:. 4 _

- The Right to be Protected from Industrial Hazards and Environmental

Pollution - - .

- - The right to be protected from Industrial hazards and environmental pollution was

established .c.&._bn,mcwaosm Courtin M.C. Mehta (1) v. The Union of India 55 An
\u..ae_oﬁ:wﬂ E Ofnrsﬁo::oga against the re-opening of ceniain plants of a Food
and Fertilising Company, Shriram Foods and Fertilizers Industrics, arising out of

- the leakage of Oleum gas from one of its units in 1985. Several persons werc

affected and on¢ died. Acknowledging that Shriram manufactured and possessed
hazardous and lethal chemicals and gases which posed a danger to life, the Count
mowmoé_namon.,m_uo that complete climination of the risk Lo the population at large
5\ in Eo relocation of the plant in an area without human habitation. However, as
it was reluctant 1o impinge upon arcas under the jurisdiction of the execulive, the
Court lelt it 1o the Government to evolve a nationat policy for the Iocation of oxic
or hagardous-industrics. %6

Of interestis the fact that although Shriram Fertilizers was a private

“corporation, as opposed to the State, the Court allowed a Public Interest .

E:Wm:w: case Lo be brought against L, as it was “carrying on an industry which
Emw::_smﬁn_w intended to be carried out by the mo<onw3a2 itself, was subject
10. _mim”oosso:am environmental protection and was moreover engaged in an
aclivity which had the potential 10 invade the fundamental :m_E tolife of large
sections of the people.” 37 The Court accordingly held that Shriram Fertilizers
was “state”™ within Lhe mi,c: of Article 12 and stated that the pugpose of this
expansion of Article 12 was to “injecl respect for human rights and social
conscience in:our corporale sector” 8
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,_._.m Righttoa o_mmz and Iwm_m.:n Environment

zﬁ__m Ganga Water Pollution n.a....a:

InM C Mehtav. Union of. India® , uowEE._w known as the Ganga imﬁ, Huo:::os
case, the same Advocate as in the Shriram case sought a petition under Article 32
of the Constitution for the Court to issue directions to,all those responsible forthe
pollution of the river Ganga, affecting the lives of people who used the s.maﬂ “and

.. the acquatic life in the river. The petition sought to enforce the ?:amamsﬁ_ right
to a clean and hygienic envirorment as part of the right to life in terms of Article 21.

This case focused on the widespread pollution of the river Ganga by the a_mn:m_.mo of
trade efflucnts and sewage from tanneries into the river, The Court issues directionisto.

the tanneries to stop operations and not to let out effluents either n_anzw or En_:on:w”

into the river without subjecting them o a pre-trealment process. 60

The Right to Lega! Aid

Sheela Barse v. Union Q.Q:n.h.a lestablished the rightto H..mm 1l Aid. In n_nm::.w with
apetition complaining of custodial violence to women prisoncrs confinedin police
lockups, the Supreme Court emphasised the right 1o Legal Aid as'a constitutional
imperative mandated by Articles 39, 14 and 21 of the Constitution. H: ahatd-hitting

“attack on lawyers, exhorting them 10 assist the indigent, the ?nmaosp states,

“Lawyers mustrealise that law is not a pleasant retreat where we are concerned
‘merely with mechanical interpretation of rules made by the _nm_amE__@, but it
is a teeming open ended avenue through which most of the traffic of human
existence passes. There are many casualties of this traffic and it is the function
of the legal profession to help these casualties in a spirit of dedication and

service. Tt is for the lawyers to minimise the number of these omw:m:_am who .
still go without legal assistance, If lawyers, instead of coming to the qnmn:n of

persons in distress exploit and prey upon them, the legal profession will'come

into disrepute and large masses of people in the country would lose faith in

lawyers and that would be destructive to democracy and the rule of FS 62
Another Em_.: to Life Case

In the case of Panikulagara v. Union of India 8 a petition was mB:mE to the

~ Supreme Court for the banning of injurious and harmful drogs on the grounds that

these drugs violdted the right to life guaranteed by Article 21. While accepting that
the right to life in Article 21 included the protection of health, the Supreme Court
refused to interfere with the drug policy of the government on the grounds that it
was beyond the ?&nmm_ :.En:oz to lay down the drug policy for the government,

Prevention of Abuse of Power 2:_ Maintenance of Rule of Law ﬂ?.o:m:
Public Interest Litigation

In the case D N Satyanaryana v. N. T. Ramo Rao ®* several Writ petitions were

filed before the High Court of Andhra Pradesh urider Article 226 of the Constitution
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alleging -abuse of power, corruption, nepotism and fiscal crimes by the Chiel
Minister of Telugu Desam. The Court held that it was appropriate for it to make an
order because Public Interest Litigation could be utilised 82:0 prevention of abuse
of power and the maintenance ofthe rule of law.

The Right to Freedom of Speech

e e

This fundamental right Was upheld in :6 case of Indira Jaising v. Union of

- Indiua® A Writ Was initiated before the Bombay High Court by an Advocate

who complained about the infringement of her fundamental right to free speech
and expression by the Indian telcvision (Doordarshan) authoritics who deleted
her comments on the Muslim Women’s Bill in-a {clevision interview. She

“claimed that the deletion amounted 1o a censorship of her view in violation of

Article 19(1)(a) of the Constitution. The Court held that Doordarshan (Indian
television) had violated the petitioner’s right to freedom of speech and expres-
sion without any authority of law, The television authorities were directed to
invite the petilioner to express her views if they decided in future to Saomm_ a
programme on such a topic.

Right fo Equal Pay for _wn_cm_ Work

This right was u %msoa by w:mmim: CJ, in the case Dhirendra Chamoli v. State of
Uttar Pradesh. ™" A letter was addressed to the Supreme Court by (wo employces
in Dehradun stating that there were a number of persens in their establishment
employed as casual workers on daily wages who were doing the same work
performed by regular class 4 employees, but were not being paid the same salary
and allowances as the Jatter, The argument by the Government of India stated that
since there were ho sanctioncd posts to which regular appoiniments could be made,
the casual workers could not claim the same salary and allowances as werc given
Lo the regular employces.

Finding that cqual pay for equal work was implicit in the equality guarantee
under Article 14 of the Constitution Chief Justice Bhagwati stated;

“It must be remembered that in this country where there is so much
unemployment the choice for the majority of people is to starve or to take
employment on whatever exploitative terms are offered by the cmployer.
The fact that these employees accepted employment with [ull knowledge
that they would be paid only daily wages and that they will not get the same
salary and conditions of service as other class 4 employees cannot provide
- an escape to the Central mOéEBo:ﬂ 1o avoid the mandate of equality
enshrined in Article.14.”
Many of these rights are accepted and in some instances enforced universally.
In India itself the promisc of these rights atleast has been on paper in the Constitu-
tion since Independence. It ook Judicial Activism and Social Action Litigation to -
act as catalysts for their enforcement. For South Africans most of these rights are
still to be accepted and enforced.
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Assessment and Evaluation .

A 1987 article on Public Interest Litigation in the Indian m:?.oso Court cites the
observations of Avram Chayes, a Harvard Law Professor on >Sn:nm= Public Law
Litigation,

*.vvv.- this new kind of litigation is so fundamentally different that some might
say it is recognisable as a law suil only because it take places in a Court room
before an official called a Judge.” 68

None of the reactions to Soctal Action Litigation in India have been guite as
“extreme, and an examination of some of lhe criliques reveals that no one has
condemned this development outright. However, predictably the unconventional
and unorthodox nature of Social Action Litigation has been the butt of considerable
concern and some importan criticisms have been articulated.

The most oft heard criticism is that the Courts are taking over the {unction of
:ﬁ administration and involving themselves in policy determination, an arena best
feft 1o the exccutive. They arc not justified in taking gver the administration in the
m_.:mo of correcting govemnmental error or excesses. o

~ Some Judges have themselves cautioned against this lendency. One Eamo
believes;
“there is always the possibilily for a Judge in Public Interest Litigation of
succumbing 1o the temptation of crossing into territory which properly pertains
Lo the legislature or cxecutive and in the process of correcling execulive error
orremoving legislative omissions, The Court can so easily find itself in policy
making of a quality and o a degree characteristic ol a political authority and
indeed runs the risk of being mistaken for one. In the name of alleviating grave
public injury the justices arc arrogating Lo themselves the role of administrators
or overseers, looking after the day 1o day management of all non-functioning
and malfunctioning public bodies.” 0
There is also concern among “raditionalists” about judicial “despotism
whercby judges bring into play their own value choices or philosophies different
from those declared by the political process and in doing so activist judges arc
accountable to none excepl their own conscience and 0 the logic of their own
decision.
In defence activist judges state that the Courl can exerl some pressure and
influence the usc of power, but asserl that it is beyond Lhem 1o supervise the

Wl

cxecutive funclions, improve the channels of administration or :::&o & particular

ameliorative or social kegislation. ” I

Undoubtedly H:o_ca_n_mQ.._.a.Hn&u docs concern itsell with the functioning of
the administrative perhaps more so than in other countrics bul Lhis has not erased
the lines separaling the powers of the governmenial institutions nor has it
diminished the creditability of the judiciary. Aclivist judges _:o:;o_e_om recognise
and respect their limited role vis-a-vis policy making,

The following principles clarified by one of the main 835955? on s_:u:r
interest law aptly sets out these limitations: &

O FECHTARTON o FEAE P A Ry o
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“(i) the Ooc:m can be activaled on_w if the executive is remiss in fulfiliing its
nomm:E:oE_ obligations to the poor or the disadvantaged;

(ii} the Oo:nm can act as crilics and monilors of the government but it is
beyond them 1o exert the administration or indulge in continuing surveil-
lance of public bodies; .

(it)) the Courts will respond only if there already exists an ameliorative
legislation for the wellare of the poor and exploited. It is beyond them 1o
moan the government o initiate a particular legislation;

(iv) the w_..c:n mind may be greatly shocked by events but the Courls cannot

easily be activated and will be reluctant to order the sciting up ol a parallel

1 investigation unless they are fully satisfied that the statutory agency is not
m::n:oz_:w properly;

(v)' the En&EB of Public Interest Litigation cannot be used for political gaing .
 Or for enguiring into the role of politicians, Nor can it be used (o seltle

. -privale disputcs,”

' Procedural _u.n.oc._.m:_m..

. bmﬁ:.az._n.m.Eo..:wo:ocm:%m: and bona fides of the Public Intercst Litigation

petitioner and m:on:&:_:m if he/she 8,_:\ is the champion of the cause of the group
represented _manom_:maa asa problem, ™ One judge cautioned that Public Interest
Litigation Scm_. be mnoc_zup:_oa by adequate judicial control 50 as o prevent this
technique f] rombeing used as, “an instrument of cocrcion, blackmail or for other
oblique rotive.™? - .,

‘

The qo_munu.mﬁnaﬂnm of proof and rcliance on expert Commissions 1o adduce
evidence is a cavse of concern and il has been suggested that this may give the
Court a partial.and possibly biased view. 76

:Another problem has begn referred 1o as “chronic over commitment to the
.EQEEJ\ io eplarge justice”, " This and the relaxed rule of standing has resulied
5 Oo::v co.:m :.E:a&aa with requests for relief from all manners of suffering,

. ._cn.,mm m:.cE:.:m

mwGSEQ .E:&_nccn has meant that petitioners may sclect the judges 10 whom
. they wish to present their cases. This and Lhe practice of judges HE_E:_U the
petilions addressed Lo them, has resulted in Secial Action Litigation remaining the ,
tharenaof a h,oi._carm, witha 0053_553 Lo the causc of Social Action Litigation,

It has been' stated that thé _qu:oa of retaining Public Interest Litigation
ﬁos:onm by 50 addressee Juslice “crodes he institutiohal persomality of the
Supreme Courl &.E deprives the Chicf Justice of Indiz of his docket management

power.” L i

“Itisalso EE:ESQ_ that this practice “confers a E.E;Fmo on the 8.52&.:»2
to choose judge: ot a Forum of his own choice which is clearly subversive of the

judicial process. which enjoins that no litigant can chose his Forum.” 7”
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Itis pointed out that this result of epistolary jurisdiction %EZ.% H_ne.é justices

of the “much needed exposure to social action litigation, and in the ﬁnon@mm the
learning capacity of the Court as an _:mnE:o: is constricted.” 3¢

rmnw of Sustained OE.::.::SE on the E_: of _um::o_ﬁ..m.

It has been charged that Public Interest Litigation initiators are E.mén from
. intellectual elites who spontaneously react to episodic acts of lawlessncss, who
have no specific target group to liberate or sustained social commitment ‘towards
them. These social action groups often lack an enduring _.n_m:ozm_.% ‘with the
dispossessed and victimised groups. 81

“This does not however detract fron the reality that India Has a Eamo number

of social activists groups and possibly a group to represent m_Eoﬂ every malady-
within the society. The ombudsman type function of such m_.o:_um msoc_a not. be.

snder-estimated. . o
Efficacy of Public Interest Litigation

The harsh socio-economic realitics of India do not make it nommmc_m.mmn distributive
justice and Social Action Litigation 1o remove the sufferings which are brought to

Court. One critic aptly states that, “judicial activism” cannot be @ substitute for:

executive efficiency and the social and economic change in a won_.mq, oamm_.:moﬂ_
around privilege, patronage and power, cannot be brought about Emﬁ 3 a few
w:E_n Interest Litigation actions, however well intentioned.” ¥ -

*In faimess even the proponents of Social Action Litigation do no o_m:z to be
able to change the face of Indian socicty through legal strategies. .ﬁ:@ use : in an
attempt to counter lawlessness and redistribute justice.

Judicial Socialism

Critics of judicial activism have labelled it “judicial socialism”. The tendency of
the activist judges to focus on the wel fare goals enshrined in the directive ﬁn:o_n“aw
in the constitution has prompted the response that the “Hegelian Marxist socialism
of the activist judges misunderstands the nature of the :a_mn vo_@ 83

Conclusion

Judicial activism and creativity, a constitution enshrining fundamental rights and

a socially active society, imbued with a heightened sense of rights awareness and .

acullute of resistance to oppression, have assisted the process af distributing justice
in India, despite the harsh socio-economic realities, poverty and misery. .

India’s Social Action H.Em.m:.o: experiment deserves the attention of many
legal systems, First World and Third, Eastern- &a Eowﬁo_.: no_oE.na by 3:.:& and
substantive disparaties in law,
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Comparative .romm._ Studies should be approactied with caution and ene should
certainly guard against indiscriminately superimposing foreign Jegal models,
regard being had to differing political, cultural and socio-economic conditions.

" However for a South African legal system suffering froma credibility crisis, almost
~ bereft of the Rule of Law and plagued by official lawlessness, the Indian Social
- ‘>n=o= Lidgation experience model has many lessons:-The designing of a home
grown jurisprudence and legal culpure aimed at redistributing justice, the bold,.

T e T

creative and innovative example of the activist Judge, unafraid to break with

5&:58 of the past, the widening of the doctrine of standing and introduction of

other appropriate legal strategies, the expansive judicial interpretation of fun-
damental rights especially the right to life and finally the Indian Supreme Court’s
willingness-to venture into the sphere of Environmental Litigation and cir-
cumscribe fearlessly corporate rights in relation thereto, are areas which a South
African Judiciary and Légal System steeped in Positivism would do well to take
note of, :

The similarities between India and South Africa — the diversities of race,
religion, language and culture, the contrasts between wealth and massive poverty,
as well as the vibrant freedom struggles which characterise both societies, make
the Indian Social Action Litigation model all the more compelling and relevant.

The “new South Africa”™ must usher in some restructuring of the legal system,
legal institutions and strategies if respect for law and the Rule of Law is to be
restored. Part and parcel of the oft spoken about redistributions in South Africa
must be the redistribution of justice and law, Towards that end there will be a new
constitution and a Bill of Rights catapulting us officially into new terrain, Rights
Litigation. For although there has always been a tradition of human rights lawyers
attempting to enforce human rights through the law in South Africa, their nm,o:m
have been despite the law and not because of it.”

Qur experience of rights enforcement in South Africa has taken the form of a

~challenge to assert rights by finding legal loopholes in >E5=aa laws founded .

upon the denial of the most basic human rights. The experience of rights litigation
within the framework of a Bill of Rights will be 2 new and very different one, given
that thus far we have o:monnan_ rights in the absence of entrenched fundamental
rights.

In Eo forging of our new legal culturg and the developing of our rights

enforcement techniques and strategy we will look also to other models, and that of
India must be ohe.
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The Management's Prerogative
of Discipline in India

HARISH CHANDER* -

The concept of ‘industrial discipline’ is a comprehensive expression which
includes the orderly behaviour of labour in accordance with the rules of thg
organization and the Jaws of the countty and also orderly and responsible condact
on the part of the employers with a view to render reasonable amount'of efficient
services to the society for which the venture has been established. Such a concep-
tion of industrial discipline js imperative-because the productivity and discipline
are not only essential for the workers or employers alone but also mOn the society

asa whole which is dependent upon the orderly productivity in Eo :a:m_bm_ sector. .

In 55 context Professor Avins has RBE.w& I "

... the law of industrial an_u::n is an independent body om Eé and :oﬁ a
branch of contract law, and is most akin to the penal law. It is 4 series of
sanctions given to a unit of society commanding facilities for the production
of goods or the rendering of services, and necessary to safeguard that uni of
production, Without the law of industrial discipline, society’s productive

facilities could not function, just as without the penal law monQ itself could .

not function.”

Many a times industrial 5&%6::« breeds even from the masmoama and
friction between the employer and labour, And if we visualise labour indis-
‘cipline without having an insight into its various contributing circumstances it
will :opw_.om__w help in strengthening and stabilising the industrial discipline in
society.

Legal Basis of Management’s Prerogative of Discipline

The legal basis of the ‘management’s prerogative of discipline’ in all employ-
.ments is the contract of employment between the employer and the employee, By
entering into the contract an employee undertakes to perform ‘personal mm?monm to
the employer and with respect to the physical performance of his services is'subject
to control or right to control of the employer. In this respect the employee is bound
to obey the orders of the employer not only as to the work which he shall execute,
but also as to the details of the work and-the manner as to how the work should-be
executed.® There can be no act of m:&momu::n on the part of the employee without

fw>ﬂmo:mv~$>FFWQU«FG>nn&o§»nﬁ_v~oﬂw.=ﬁw£ Aﬁ.o:Qo:uFFg Qb:aoa w: U
(Detlhi), Reader in _...ui University of Delhi, 1
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a valid contract of employment. The coritract of employment may be expressed or
implied, Which means that a contract of employment may be inferred from the
conduct of the parties i.e., the employer and the employee which goes to show that
snch-a contract was Eﬁonaon although never expressed. 4

Oazma_q it-is assumed that the question of discipline of employees is a

 question of coniract, whether it is expressed of implied, which is the foundation of

all empleyments. However; inpactice it is observed that the employment 8:568
.are largely silent about the matters of discipline on the part of employees. ms_om
of discipline may be found vaguely either in the terms of employment or in the
work rules® but primarily the rules of discipline are to be found in the judge-made
law. Analysis of the cases which have come before the courts relating to employees

' .Ea_mn_w:na shows that employees Qmoﬁ_am is by and large a matter common to

all types of émployments irrespective of the nature of empicyment in which the
employee is engaged. It is, of course, true that the terms of contract 6f emplayment
may modify or change the rules so developed by the courts with respect to peculiar

or special nature of employment relationship but it is to be found in practice that-

usually the terms do not change .such rulés so developed. The.rules relating to
employees discipline have been evolved by the couris generally with reference to
the sttds of an émployee rather than in the context of the contract of employmént.

" And, therefore, the rules relating to employees indiscipline *“typically have only
of

the most tenuous connection with the contract of employment.”’ Thus the question
of the employees indiscipline is more a question of rules which attatch as an
incidence of employment relationship itself rather the question of the express or

- - implied terms of the contract of man_owaoar In this connection ‘Avins has :m:&

ocmmﬁnaw
“The courts have moza_.m:w thought om B..So:aaﬂ 25 a branch of contract of

service, Yet, if there are two cardinal principles of contract law, they are that -

only such damages can be recovered as were actually suffered, with the

" corollary that no punitive %.Emmmm can berecovered, and that liability attatches

for breach of contract without fault. The law of industrial discipline is the exact

opposite on both points. It can be repeatedly observed that no punishment can -

be inflicted without fault, regardless of the damage caused, and that fault may
be punished although no damage actually occurs, if it creates a risk of damage,
Even in tort-law, punitive am:_mmam are reserved. for a limited n_mmm of inten-.
tional torts.”

It may, however, be pointed out 52 Eo work Qmoﬁ_so can be looked from
three aspects, Firstly there may be sanctions imposed, external to the employment
relationship, by. some social secarity legislation upon the employee seeking
benefits in cases whiere they have been guilty ¢ of conduct which the social security
law seeks to deter or penalise. Secondly, there may be civil or criminal remedies

available to the employer in the courts or tribunals as a means disciplining the .
.nan_cwaom which may arise out of the contract of employment itself, for i instance,

in the case of claim for damages hy the employer against an employee who acts
specifically in the breach of his contract. And, thirdly, there are always some’
Emn_m_:.s rules :a@o%n by aEEcu.oa Euan the oBEowaoE Rhmnozmic Iltis
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primarily with the third aspect of the law of the ‘management’s preroative’ of
industrial discipling with which we are concerned in this paper. Management’s
prerogative 1o take disciplinary action against the employees in the employment
relationship under the law of industrial discipline extends technically Lo only such
behaviour on the part of the employees which is termed as ‘Misconduct. And no
punitive action can be taken by the employer unless the fault of the employec is
established in some form of misconduct on his part during the employment
relationship. Such management’s prerogative to punish amremployee is an implied
right of the management and does not necessarily flow from the tetms and
conditions of employment. It is a prerogative which flows from the law of master
and servant.'”

" The prerogative of the employer Lo dismiss the services of an employee on the
ground of *Misconduct’ was established at common law by the carly and middle
years of the nineteenth century. Al common law the established rule was that the
employer had no obligation 10 give rcasons for dismissal 1o the employee at the
time of dismissal. It was considered sufficient that he should be able to satisfy.the
court that he was justificd in dismissing the services in case the employee sued
employer for wrongful dismissal.!! . .

Common law went even a siep further by establishing the rulc that the dismissal
of an employee could be justified even on facts not known to the employer at the
time of dismissal or on facts not acted upon at the time of dismissal. This rule is
clearly illustrated in Ridgway v. Hungerford Market QQE_E@_N wherc the plaintiff
was employed as a clerk of the defendant’s company. After the decision had been
taken o dismiss him he entered a protest note against his dismissal and the election
of his successor in the minnte of the company. It was held by the court thal he could

“be justifiably dismissed for this misconduct even though this was not the
predominant cause of his dismissal. It was ruled that having good ground of
dismissal it is not essential for the employer Lo stale it 1o the servant or to act upon
it. It is enough that such conduct exists and is an improper conduct in fact. In this

case Patteson J. observed: '3 -

"If we were 10 hold that it was necessary to trace the dismissal (o the act which
is 10 justify it, it would follow that a master, who had made up his mind w0
dismiss a servant, would give the servant, if he discovered his master’s

intention, licence (o act just as he pleased afierwards,”

Similarly in Spotswood v, Barrow'*inan action for the wrongful dismissal by

the employec the employer could justifiably plead mis-appropriation as a delence
which was unknown until afier the dismissal of the employce.. - -

R

The above rule of common law-that'the employer is under no gbligation 10
state rcasons 1o the employeé for dismissal at the time of dismissal is not ordinarily
applicable in India wilh respect to the employees covered under the Industrial
Disputes Act, those employed by the statutory bodies and the government servants
covered under Art. 311 of the Constitution of India. It is, of course, right that the
employer has an inherent prerogative to suitably punish a delinguent employee,
including inflicting a punishment- by dismissing his services, in the interest of
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maintaining good order and Em,n_.@::o in his establishment. However, with the
emergence of the concept of Social Justice \he inherent prerogative of the employer
has been subjected 1o many restrictions in order 1o be fair io an employee s0 as o
protect him against any arbitrary, vindictive or capricious action on the part of the
employer. It is ordinarily expected of an employer befére dismissing the serviccs
of his employee o inform him clearly, precisely and accurately of the specific
charges levelled against him.!® The object is that the delinquent workman must
know thathe is charged and should have the amplest opportunity 1o defend himself
otherwise he will be condemned unheard.'® And before imposing any punishment
on the @omnmcoiio_ﬁam: an employer is ordinarily expected to conduct a proper
‘gomestic enquiry-in accordance with the provisions of the Swanding Orders, if
applicable, and the principles of natural justice.!? Although it has been held by the

--Supreme Court in Workmen of Firestone Tyre and Rubber Co. Lid. v. The

Kaaammﬁmi_,w thatit is not always essential for the management to hold a domestic
enquiry hefore dismissal because the management can prove merits of dismissal
before. the tribiunal itself even though a domestic enquiry is required under the
Standing orders of lhe company. The necessity of holding a domestic enquiry has

-been pointed out by Vaidialingam J., in the above case in the following words: t9

“No doubt it has been emphasised in the various decisions of this court that an
employerisexpectedto hold a proper enquiry before dismissing or discharging
a workman. If that requirement is satisfied, the employer will by and large
o,w..nmuo..z..n autack that he has acted arbitrarily or malg fide or by way of
victimization. If he has held a proper enquiry, normally his bona fide will be
established.”

) Ordinarily'in each and every case because malg Jide, victimization and
arbitrary action is-the atiack against the management action of dismissal of a
workman the employer is expected to hold the formality of proper domestic wEEE\
before dismissal which is a very serious procedural constraint Lo the management
prerogative totake disciplinary action. Thus, we observe a substantial crosion of
5&57.08:#?@3@5.,0 of the management (o lake disciplinary action against a
workman, i

" Management’s Right to Take Disciplinary Action

. E. common law it was an absolute prerogative of the management (o take
disciplinary action and impose the quantum of punishment to the crring delinguent. .
employee subject to the terms of the contract of employment. But with the
recognition of the right of collective bargaining by the wade unions the courts in
India started diminishing this absolute right gradually by granting reinstatcment of
workman in casé the dismissal was unjustificd. As has been obscrved by the
Supreme Court in Indian Iron and Steel Company Ltd v. Their Workman™"

'

..cz.aop&:&_w_ the management of a concemn has power to direct its internai

_ administration and discipline; but the power is not unlimited and when a

dispute arises, the,Industrial Tribunals have been given the power (o see

whether the termifiation of service of a workman is justificd and to appropriate
|




the management on the above mientioned grounds it was wel Eoom:_moa that the

,?:o:o:m. ! But with the introduction of Section 11-A in the Ea:mﬁm; U_%Eom
Act, by the amendment Act of 1971, even this function of the am:mmoaonﬁ has

~ domestic enquiry unless the findings were perverse or the v:Em:BaE was sa harsh
to lead to an inference of victimization or unfair-labour practice. The tribnal was' .
not Eﬁwomna to act as a court of mnnnm_ against the findings df:the domestic -
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relief. In cases of dismissal on Baoouazﬁ the .H.ncEE_ aomm nat, :oioﬁ% act.

asacourtof appealand substitute its own .EamBoE mo.. thatof the Bm:mmmannn
"It will interfere,

(i) when there is want of good faith;
(if) when there is victimization or unfair labour @_.mn:nn.

(iii) - when the management has been mE_Q of a _umm_n error or <mo_m=o= ofa
‘principle of natural Em:om and - :
AEV when on the materials the finding is noEEoSE _ummo_nmm or n.m?nao.
- Until' 1971 &ven though the tribunal had the power to change’ the ann_m_o: of

prerogative to take disciplinary action and decide upon the quantum of ﬁ::-mraa:”
on the Emc?& misconduct on the part of the workman, were mainly :..m:mmoaosﬁ

been entrusted to the mribunals in the disciplinary. matters. 2 maned 1971 the
tribunal had no power to interfere with the findings of miscondnct regorded in

enquiry.”’ However, now the position has changed with the introduction of- Section
11-A in the industrial U_mﬁ_:hw Act. Tt hag been :aE by the m:EoBm nocn in the
mczos._:m words: .

*“The words “'in the course of m&ceomcou E.onnm&:mm :a tribunial i is mwcmm&.

that the order of anzﬁmo or dismissal was not Em:m& o_ﬁi% 5988 that
the Tribunal is now clothed with the power to reappraisc the ‘evidenice in the
domestic enquiry and satisfy itself with the said evidence era on by an

employer establishing the misconduct alleged against a workman, What was

originallya Em:m_c_n conclusion that could be drawn by an employer from the

evidence, has given place to the satisfaction being mn:..on_ at 3 the .ﬂnvzna. :

that the finding.of misconduct is correct ......’

The Tribunal is now at :g:« 1o consider not only whethei- Eo ﬁ :a:.m of
misconduct recorded by an @.BESQ s correct, but also to 9,:2.. ..md:._ the said
finding if a proper case is made out, What was once largely in the.réatm of the

. satisfaction of the employer, has ceased to be so; and now'it is z._o mwmmmmnaoz of

the Tribunal that m:»_G decides the matter.”

Thus ism:o«.@-. any a_moG_EE action is taken by the memmnaozﬂ mmm_zm_.. a

workman and the matter is raised as an industrial dispute it is the Labour Court or
Tribunal which finally decides the matter both on the question of law as well ason
the question of facts relating to the .Emnm. ication of the: action of dismissal and also
on the question of the quantum of punishment to be mém_.noa to the delinquent
workman. In this way practically Em hands of the management have been crippled

to take disciplinary action against a workman _.os_a_:m fully the n_mmoz_wmu of

E.oE:moa litigation and., the muu_dmn: of the Sgsm_m to-give _nwmﬁ E:_msaﬁz
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and reinstatement to workmen in cases of disimissal. Such a situation further

deteriorates. healthy industrial relations and helps in m:noE.wmm:m industrial indis-

nﬁ.:o on the part of the workmen.

Even where the management wants 8 terminate the services of a workman
“under the contract of service, Standing Orders, or under the terms of an award of
Ta 5@::& by giving proper notice or salary in-lieu of notice, not by way of
punishment as dismissal but g5 a.discharge simpliciter, the management’s hands
are not free from the intervention of the trubunals power to interfere with the action
-~ taken by the manageiment. It :mm been held by the Supreme Court Emﬁ in 58@ cases
the test has to be :**

“whether the act of the employer is bonafide or not. If the act is malafide, or
appears to be a colourable exercise of the powers conferred on the employer

. either by the terths of the contract or by the standing orders, then notwithstand-
ing the form of the order, industrial m&:n.nm:o: would @BBEo the substance
and would direct reinsiatement in a fit case,”

Moreover it has been:held by the Supreme, n.oca in Central Inland Water
Transport Corporation Litd. v. Brojo Nath Qn:mn: 3 hat the rule empowering the
-Govt Corporatiori fo terminate the services of its permanent employees by giving
notice or pay in lien of notice pericd is opposed to public policy and violative of
>».:&o 14 and Directive principles contained in Articles 39(a) and 41.

The court further held that considering the inequality of bargaining power of
the parties the notice clause in the contract of employment was void under Section
.23 of the Contract Act as opposed to W:Emo policy besides being witra vires of
Article 14 of the Constitution of India.?® However it was clarified by the court that
the clause conferring on the employce the right to resign is not void,

Even in the cases of loss of confidence on workmen the courts are prepared 1o

lift the veil against the order of the management of simple discharge. In one of the

interesting case?’ where the management discharged a workman by giving him one

~ month’s notice under the contract of service and the relevant standing orders. The

management’s contention before the labour court was that the workman was
untraceable smuggler of inside information and therefore, the management lost
confidence in him. In this case the labour court acoepted the contention of the
management but in special leave 1o appeal 1o the Supreme Court the court reversed

the order of the management on the ground that the grounds for suspicion were not -
disclosed earlier and meanwhile the management gave two increments also. The .

Supreme Court found that the Bu:mma..:n_.: s action was not bonafide and held

that*®

“The Tribunal has the power and, indeed, the duty to x-ray 59 order and
discover the true nature, if the object and effect, or the attendant circumstances
and the ulterior purpose be to dismiss the oBEoﬁa because he isanevil to be
eliminated.”

and further ruled that®® “Loss of nonmanzna i$ no new armour for the management,
on._o_é_mn security of tenure, ensured by new industrial jurisprudence and authen!




rd
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ticated by a catena of the cases of this Court, of course can be subverted by this
" neo formula.”

Thus it would be easily observed from the above legal posilion and decided

cases that what was once the management’s prerogative to take disciplinary action,

has practically become the prerogative of the tribunals whether to wake disciplipary
aciion or not against a workman simply on the grounds of social justice and new
industrial jurisprudence. :

The Concept and Scope of Misconduct

The word ‘Misconduct’ has not been deflined either under the Industrial
Disputes Act or under the Industrial Employment (Standing Orders) Act, 1946.
“Misconduct is a gencric term and means 10 conduct amiss, bad behaviour,
unlawful behaviour or conduct, It includes malfeasance, misdemenour, delinquen-
cy and offence. The term ‘misconduct’ does not necessarily imply corruption or
criminal intent,”% The word in its scope carries wide meanings as provided in the

_dictionary like “improper behaviour, intentional wrong doing or deliberate viola-
tion of a rule of standard of bechaviour.” It is because of the width and [lexibility of
the word involved that Lord James in Glouston & Co, Lid. v, ﬁ?%vuu rightly

observed that ‘there is no fixed rule of law defining the degree of misconduct which

will justify dismissal.”>% However for any misconduct justifying dismissal is a

question of fact alone.>® For this no ri gid standards can be laid down.

: However, in employer and employce relationship there are some express and
implied duties of the servants lowards his master, And, (herefore, any breach of
either implied or express duties by the employee towards the employer would
constitute misconduct.

Duties of a Servant at Common Law

At common law it is the duly of the servant to obey all those orders which the
maser is justified 1o give under the contract of employment. And it is always a
question of fact for the jury to determine whether the order of the masier was such

. 14 .
which the servant was bound to obey.”™ The servant under common law is also
bound to disclose facts to the master which aflect master's interest. For instance in
Swain v, West> it was held that the General Manager of the company owed the
duty to the company under the terms of the writien agreement to disclose.the
dishonesty of the Managing Director, It is also the duty of the servant to.discharge
his dutics faithfully and truly under the contragt.of service and he would commit

Breach of contract in case he accepted bribe or pecuniary reward for vo;o:i:m
his duty for his master’s biisiness. In one casc known as Wessex Dairies v. Smit ¥
it was held that the scrvant has no right to solicit his master’s customers,

In common law it is also expected of the servant 1o exercise reasonable care
while performing his duties so that no damage is caused io his business or property.
It is not an absolute liability but his liability is if it is proved that the scrvant has

. . ' 37 L K
been negligent resulting in loss or damage to the master,” ' The servant is also liable
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to account for all money and ‘property received by him on master’s behalf,
Moreover, a servant is expected Lo observe silence about his master’s business as
4 reasonablé:man. And a servant who talked about his master’s business could be
dismisscd m:BBE‘:«.um Atcommon law even incompelence to perform the job was

"considered 1o be misconduct. The justification for this was on the ground that at

the time of m:&;:m into the contract of service the servant warranted his com-
petence and failure to fulfill warranty amounts to misconduct justifying dismissal.

Thus in-Harmer v. Cornelius™ the plaintiff was engaged. as a painter by the

“defendant on the basis of an advertisement and he sent his picturc work. But he
was found'to be incompetent within two days. Plaintiff’s action for wrongful
-dismissal failed because he was found to be incompetent.

| - A seivant is under an obligation to indemnify the master against his wrongful
acts for which his master has been held liable to pay damages. This is based on the
basic relationship of the master and servant. And as such the servant can be sued
by the master for the damages and costs which the master has been held liable to
pay. For.instance in Lister v. Romford Ice and Cold Storage Co. Ltd.} ® where a
lorry driver had injured his father when he had taken him along with him as hig
mate. The father claimed damages from the company. And the company could then
successfully sue En son, its employee, for claiming damages for, breach of an
implied term to use reasonable care, . . _—

Eﬂnga:l inindustrial Employment in India

" InIndia the word ‘misconduct’ has acquired a special and specific connotation
wilh respect 10 the industrial workmen. Misconduct does not mean mere inefficien-
¢y or slackness in duties. It means something in the nature of a positive act and it
has to be deliberate. Therefore, when we talk of misconduct of a workman it means
that there has 1o be some positive act or conduct on the part of the workman which
is incompatible with the express or implied terms of the contract belween the
employer and the workman. Thus if the workman intentionally and deliberately
dispbeys order of any superior would be considered to be one of the species of
misconduct.*! In Tata Oil Mills Co. Lid., v.Its Workmen™* justice Gajendragadkar .
held that in order 10 constitute misconduct of drunkenness, fighting, ritous or

disorderly or indecent behaviour within or without the factory as provided tn the

‘Standing Orders 22 (viii) of the company the appellant should be able 10 show that
the disorderly or riotous behaviour had some rational connection with the employ-
ment of assailent and the victim. And in this case the delinquent workman had
assaulted a Chargeman outside the factory because the Chargeman was in favour
of introducing the incentive bopus scheme in the Eompany. Thus the act of the
delinquent workman was held 1o e misconduct and attracted Standing Order 22
(viii) of the company entitling dismissal. .

" Schedule I, Clause Emuv& of the Model Standing Orders provides that the

“following acts and omissions shall béreated as misconduct;

{a) wilful insubordination or disobedience, whether alone or in combination
" with others, to any lawful and reasonable order of the saperior; -
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(b) theft, fraud or dishonesty in connection with 5@ employer’s ccm:ﬁmv or
property;

(c) wilful damage or loss of employer's goods or property;

(d) taking or giving bribes or any illegal m_.m:mnmzc:.

(e) habimal absence SEEE leave, or absence without leave for more than
ten days;

{f) habitual late m:m:amﬂno.

-.{g} habital breach of any law applicable to the mmﬁzazsoa
(h) rictous or disorderly behaviour during working hours at the mmEEa:BoE
- or any act subversive of discipline;

(i} habitua! negligence or :om_gﬂ of work;

(). frequent repetition of m:w actor omission wo_‘ which a fine may cn ::nom.on
- tomaximum of 2 per cent of the wages in 2 month or

() striking work orinciting others 1o strike in nonﬁ.,..o_._:o: of the E.osm_o:m )

of any law, or rule having force of law.

It may be _uo:_aﬁ_ out Lhat the acts of misconduct _Ena above ma.‘.:‘_,ma_w
illustrative and not exhaustive.** There could be many other types of acts which
may amount {0 misconduct even thoufh they have not been _uai.nmn in the
Standing Orders. It has been held by the Supreme Court in Ea}mxnwa Singh
Dantwal v. Hindustan Motors Ltd. and others® that “Standing o_dm_.m of the
company only describe certain cases of misconduct and same cannot be exhaustive
of all species of misconduct which a workman may commit. Even thoughi the given.
conduct may not come within the specific terms of misconducts described in the
standing orders, it may still be.a misconduct, in the special facls of a ¢ase, Which
it may not be possible to condone and for which the employer may take appropriate
action, O&Sm::\ the standing orders may limit the nosno? but not invariably. im

‘The scope of misconduct is very wide from mere technical defanlt'to s¢rious’
sitbversive conduct rendering an employee s&o:w unfit for aﬂu_owao_: 7 The
scope is also wider in industrial law than in criminal law.*® A judgment of a
Criminal court acquitting an accused would not bar disciplinary proceedings

against him on the basis of the same facts as the standard of proof is &mun_d:ﬁ in .

both these EOnnonSmm.% : .

i But what is 5@952 is to establish whether in the context of his. oo:mcnﬁ in
relation to the employment with which he ischarged is 5835822:: thé faithful
discharge of his duties. This point has been lucidly explained by roﬁow. LT, E the.

case of pearce v. F Foster™” as under” :

“If a servant conducts himse!f in a way inconsistent with the _.m:_._?m a_wn?:mo
of his duties in the service, it is misconduct, accarding to my view, néed not
be misconduct in the carrying on of the service or the business. It is-sufficient
if it is conduct which is prejudicial or is likely to be prejudicial 1o the interests
.or to the reputation of the master and the master will be ._Ecmoa not-only if -
he discovers at the time, but also if he discovers it mmnnimam in n_ma_mm:_m
that servant.” .
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In Sinclair v. Zs.m}voxhu where a manager. ofa bottling shop was dismissed
by his employer because he borrowed money from the till for the purpose of
gambling. The m:.._u_own_. would not give permission had he asked for it. The
manager contended that he was not dishonest as he had no intention of misap-

‘propriation of money without repaying it. However, his dismissal was justified by

the court on the ground that the conduct was incompatible with the continuance of

" “employment because their relationship was of a confidéntial nature. It was held by

Sachs L.J. in the following words:H- T

- Mt is well established law that a servant can be EMS::V. a_w_._:mwaa when his

conduct is such that it not only amounts to a wrongful act inconsistent with his

duty towards his master but is also inconsistent with the continuance of

confidence between them.”

From the survey of cases the following conducts have been held w be
misconduct warranting the dismissal of the aﬂ.:m:ma m:._u_own@m The cases are
not exhaustive but merely illustrative.

(1) Habitual negligence or neglect of work on the part of the workman. Such
a conduct requires that the workmari is as a matter of habit :am_mn_mc_ of his duties.
And, therefore, stray incidents of ‘negligence do not constitute miscondyct but it
has.tobe shown that he has been guilty of negligence on several occasions S*Unless
the conduct, even though a mzwma act, may amount to gross negligence which may
entail sericus CONsequences.

{(2) Absence without leave if proved complying with the procedure provided
under the Standing orders or with the rules of natural .Em:no etc., may entail
dismissal for misconduct, 36

. (3) Habilual late attendance of a workman who came late six times during the
:E twelve months and was warned thrice before and he still persisted on late

coming without justifiable excuse was held to be justifiably dismissed 3 the
employer. 57

(4) Participation in an illegal strike. may also m:B: the consequence of
dismissal. Thotgh it hag been held that all the workmen who participated in the -
illegal strike cannot be dismissed. >t

*“To determine the question of punishment, a clear distinction _Em to be made
. between those workman who not only joined in such strike, but also took part

.in obstructing the loyal workmen from carrying on their work, or took part in

violent demonstrations or acted in defiance of law and order, on the one hand,.

and those workmen who were more or less silent participators in mzon astrike,

on the other hand.”

Also there should nat be any discrimination between one workman and the

. others for partici %m:o: in an illegal strike. For instance in Burn and Co. Lid. v.

Their Workmen™® the Supreme Court held that to dismiss the concerned workman
for participation in an itlegal strike is not justifiable in the circumstances of the case
because a targe number of others were taken back on the job after participation in
the illegal strike whereas. this workman was not, particularly where no distinction
could be made between the dismissed io%:a: and :5.5 who were taken back.,




"
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Morcover, it has been emphasized by the Supreme Court that before dismissing the
concerned workman for ﬁm:_n%msou in an illegal strike it must be proved by
holding a proper domestic enquiry in each and every case separately. The theory
of collective guilt has been rejected in industrial jurisprudence. 60

(5) Go-Slow or slowing down work either by concerted action or an individual
workman in reducing production is breach of duty and is considered as misconduct

" in industrial law. It has been considered to be a serious misconduct and would

expose workmen to dismissal from service.5!

(6) Similarly ‘Gherao’ if itamounts to any of the several olfences of theindian .

Penal Code is also misconduct for which there can be dismissal of the workmen, 52

(7) Acts subversive of discipline also amount to misconduct. But such act

should have some :ﬁmmﬁ on the working of the concern, For instance in W.M.
Agnani v. Badri Das® where workman was charged with misconduct, that on a
particular day an incident had occured between him and an outsider during which
hot words and absuses werc exchanged. The quarrel had aken place in the workers
colony which was outside the premises of the factory, and the matter in régard (o
which quarrel Look place had nothing 10 do with the working of the concern. It was

held by Justice Gajendragadkar that bearing in mind the back-ground and the nature

of the quarrel and the time and place where it took place, it could not be said it was
one constituting misconduct for which the employer could Lake action by way of
pumishment. A private quarrel between an employee of the concern and an outsider
which lakos piace outside the premises of the concern and cutside the working
hours of the cmployee and which has nothing to do with his work or the work of
the other cmployees of the concern is nol misconduct for which the employer can
take punitive action, However it has been held by the Supreme Court in Munchan-
dani Electrical and Radio Indusiries Lid. v. Their Workmen® where an assault
took place in a railway train was considercd Lo be subversive of disciptinc in the
eslablishment becausc the act relates or subverts the discipline in the Omsc:vsan:_
even Lthough commilted culside the establishment.

(8) Acis amounting o insubordination or disobedicnce also amount to mis-
conducl. Continucd refusal by an employec to accept order or assigniricnts from a
person appointed by the.employer as his superigr is insubordination, In Ananda
Bazar Patrika (Pt} Lid v. Their hSE@mmq& the employer company had in iLs
services X working as anews reporter, The Chicf reporter went on leave and belore
going on leave appointed one Y 1o work as acting Chief reporter. X took exception

to this arrangement and inicrviewed the Managing director-and then he was not

satisfied with the intcrview, He wrale a letier 10.the-managing director setting oul
his gricvance and hung up a copy on the nolice board. Thercafter he refused 1o
accept any assignments froni the acting Chicf reporter, and this was reporled {o the
managing director, But even then X continued in his ways and he was asked 1o
given wrillen explunation of his conduct. X submitted a writien explanation in
which he insisted that he would not take any orders from the acting Chief reporier. .
An QEEQ was held into his conduct afier serving him with a chargie-sheet and the
enquiry officer came to the conclusion on the evidence before him that X was guilty
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of.deliberate disobedience of fawful orders and insubordinalion. Accordingly the
Emammoaos...ﬁ discharged his services. It wag held by the court that in this case the
condugt .of the reporter clearly amounted to insubordination and the order of
ammn:m.._.mo made by the employer was justificd.,

(9} ' Similarly riotous and disorderly behaviour amounts 5 misconduct justily-
Sm dismissal. In Tata Qil Mills Co. Lid. v. Its Workmen®® it was held by the
Supreme Court that an assault on the chargeman of the faclory by the delinquent
workman even outside the Factory amounts to riotous and disorderly behaviour on
the part.of the workman. Though il was also cmphasised by the court that in such
cascs there :EE be the E:oE_ conneclion wilh the employment of the assailent

the victim,

IoEo<E. in mzi::hwzw Jute ﬁnnSQ Co. Ltd. v. Their Workmen®” where the

charge against the workman was of “riotous behaviour during the working hours”,
as he had dragged another workinan with the help of (our others one moming near
the gates-of the factory and had robbed him of ihe money he had on his person. The

~deflence of the workman was that he had previously given loan Lo him at the ime

of his daughter’s marriage and that on his making a demand l'or its return he had
raised a false hue and cry of returning the amount of the loan. The evidence of the
witnesses produced in support of the charge was that on reaching the spot they saw
the delinquent workman and four others sitting there and Lthat on the enquiry by
them the victim Lold thetn that his money had been taken away by the delinguent
workman and when told (0 return Lthe mongcy the money was actuallyv returned. On
these facts the tribunal came 1o the conclusion that the charge of riotous behaviour
was not U_.o<oa and directed reinstatement. In appeal the Supreme Courl upheld
the ::a_srm of the tribunal and held thatthe cvidence was not sulficient o cstablish
the charge that the delinquent workman had robbed money and-that he and his
companions were gutlty of riolous conduct, '

{10y Even damage Lo the property or reputation of the employcr amounts to

misconduct. In one casc the Supreme Court justilicd disciplinary action a, ainst a

-workman for the misconduct of damage 10 the reputation of the oBEOwo_. In this

case the delinquent workman madc a complaint in writing to the police that the
Assislant Manager and the Labour Officer of the company had broken open the
lock of the room of the workman and thrown away his belongings. On investigation

. -itwas found by the police that this was a false case and the complaint was dismissed,
“The management dismissed the services of the workman on the ground of acts

subversive of discipline. It was held by the Supreme Courl that the act-amounicd N
to subversive of discipline in undermining the m:_rc:Q of the officers m:or::m
thereby peace and good order in the factory.

(11) Theft, dishonesty and fraud connected with the employment constitute
serious misconducts which justify dismissal of the delinquent workman.’ In Dethi

Cloth and General Mills v. Kushal Bhan’® it was held by the Supreme Court that

stealing of a bicycle of a co-workman by the delinquent amounts 1o-misconduct for
which he could be justifiably dismissed by the management for misconduct or cven
[or the loss of eonfidence on him.
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1i(12) Commission of criminal offence eitherof moral turpitude or otherwisealso
amount to miscondict which may justify dismissal, However, in these cases a
distinction has to be made between those offences which have connection and
bearing on émployment relationship and others which do not have any relation with
the working of the concem. In those cases where the crime has connection with the
employment the management can proceed independently to hold a domestic
%a:i and prove the charge and dismiss the services of the delinquent workman
i ective of the fact what happens in the proceedings of the criminal court: But
where the crimie is unconnected with the employment and if there is dcquittal of
the workman ordinarily the findings of the Criminal Court have got to be

am.woﬁoa,.ﬁ Unléss the acquittal is other then :o:oc_a_Ea...B

From the perusal of the cases and concept of misconduct in common law.and

at present in industrial Jaw in India it may be seen that the concept has by and large

-emained as wide ag it used to be at common law except that the seriousness and
rravity of the misconduct has to be much more grave and serious on facts than it
1sed to be in comumon law, However, one aspect of misconduct is strikingly missing
in the modern industrial jurisprudence in India. This isrelating to incompetenceas.
misconduct which was well recognised at common Jaw’>, is not within the scope
and concept of modern industrial Jaw in India. This means that once a-person is
recruited permanently by the employer he cannot be dismissed even if he is
sbsolutely incompetent for the job he has been recruited. Such a situatioh does
affect the co-workers and the industrial production which might ultimately lead to
industrial indiscipline. Co e

Punishments for Misconduct

As we have already discussed that the law of industrial discipline is more mw:._

74

o the penal law rather than as a branch of contract law’" we have to lock for a-

series of sanctions in the form of punishments in order to maintain proper iridustrial
discipline. In fact at common law generally the rule is one of ‘dismissal or nothing
zlse. At common law the right to suspend or Lo demote will not be implied in theé
sontract of employment. Suspension or demotion in the absence of -special
provision in the contract of an_oanE would amount to wrongful repudiation 0f
the contract by the oEEo«m_..q These rules of common law themselves provide a
valuable protection against the imposition of &momm:nm.Q measures .:w.ou the
employee, without his prior agreement, against E.B.q However, if we look at the
wide right of summary,dismissal at common law available to the employer we find

that at common faw in fact only a rough justice.was provided rather than a proper -
procedure wherein a series of sanctions could not be available with the-employer

in order to maintain proper industrial discipline.

Precisely for the above reasons it is better for any industrial organisation,
in order to have good and healthy industrial relations practices, should provide
for alternative penalties or punishments differing in severity liké reprimand,
warning, fine, witholding increments, demotion, suspension, discharge ‘or dis-
missal etc. . S

L1993 THE MANAGEMENT'S PRERORAGATIVE OF DISCIPLINE IN INDIA 0y

(a) xmb:.in:n.ﬂ i
To reprimand means to give a ‘Sharprebuke’ to a workman for his minor lapses

- “in performing the job or for very trivial misconducts refating to discipline. This .
* remedy appears to be very simple butin factit is one of the most effective sanctions

against a workman in his day to day performance of job. Such reprimands for even
simpl& iapses arc observed quite seriously by. the co-workers and other employees

e

in the organisation and if giveéli &t a proper time to 2 proper person do have the
demonstration effect on others which improves the efficiency and discipline in the
" establishment. This punishment can bé given even without following particular
procedures on the basis of the complaints of the supervisors or co-workers. This

remedy has practical effecton the workman without damaging his record of service

Hecause it is not to be given in writing. If such reprimands are given by the

managerial staff 1o the concerned workman it does also boost the morale of the
‘supervisors and co- workers, and discourages others to commit similar lapses in
future. Because a proper procedure of reprimand shows that the workmen are being
watched ¢arelully and all are being protected properly in the establishment.
However, it may be pointed out in passing reference that wherever unions.are
strong the management is not practically able to use the punishment of reprimand-
ing a workman for fear of harassment by the unions and workmen. Such practice
is used very effectively in smaller private concerns with the desired results to
maintain proper industrial discipline. It is suggested that if this form of punishment
"is used with proper grievance procedure then to a great extent the minor lapses
which many a times lead to big industrial disputes will be avoided and would create
better industrial disciplinc in the establishment.-
(b} Warning: . . IR )
~ ‘Warning is a milder form of punishment which may be administered o a
punishiment cither orally or in writing. If it is orally given then jt is the same form
of punishment as‘reprimand, However, if it is given in writing onty then for the
purposes of industrial adjudication-it may be taken into consideration for imposing
disciplinary action, in the form of discharge or dismissal, in future against the
concerned workman.’? Since this is one form of disciplinary punishment recog-
 nised under the law this can be imposed only after giving him the opportunity Lo
explain hi$ conduct alleged against him and after considering hisexplanation. Even
for adminislering-such punishment some procedure for proper proof is required
though does notrequire the elaborate procedure for proving the guilt as in the case
of punishments like discharge or dismissal.

_Em,_.:_m.nm once administered against a-workman may not actually affect much
materially at that very time but does affect psychologically the concerned workman |

‘and also it may be taken into consideration for future disciplinary action against
him, In Shankar Pillai v. Kerala State'® it was held by the learned judge Pilai that

thie previods punishments suffered by the delinquent employee which are well-.

Xnown to him fay be taken into consideration in deciding measure of punishment
though o for establishing his guilt in the departmental disciplinary proceedings.

io_‘wimu for his blameworthy conduct. The management might prefer 1o give this ,
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Oflen it may be necessary for the punishing authority 1o look into the past record

of service and cven be desirable (o do so, But if such record of his past service is.
1o be taken into consideration against the delinguentt he would be entitied 10 offer
his explanation concerning it. In any event such record would be irrclevant and not

to be used for finding his guilt of any charge levelled against him.

In the above case the petilioner was a police constable at a police station and
was also doing his duty as a station writer. After an audit he was charged with
twenty six charges including temporary misappropriation of funds, falsification of
accounts and for failure to maintain cash book: Afler about a week the constable
filed the explanation denying the charges. However, he was dismissed without any
proper enquiry. The proseculion wanicd Lo rely on the past punishments against
him but the court held thai there having been no enquiry against him it must be held
that he had no reasonabie opportunity within the meaning of Article 311(2) of the
Constitutjon of India. Therclore, the order of dismissal against the petitioner was
acmmroa.é

‘However, in {lamdard Dawakhana v. [ts _\_\Qn»snnmo where one X wayg
dismissed by-the management becausc there was a guarrel between X and other
workman Y. The quarrel disturbed the working of the establishment and was clearly

 against the rules of discipline laid down for the workmen in the establishment, A

charge-sheel was given and alier explanalion was oblained the enquiry was held.
In this enquiry evidence was led and the offending workman was given an
opporlunily to cross-cxaminc the said evidence, The enquiry officer found that both
Xand Y were to be blamed and he recommended sloppage of increments for both -
the employees as he considered that the dismissal was a severe punishment. On
examining the report the manager agreed with the enquiry. officer and gave Y the
punishment of stoppage of increments for six months beeause he had aclean record
of past service. Bul X was dismissed because he did not have clean record. On
reference the tribunal considered the order of dismissal as unjustified and ordered
reinstatemont because the conclusion of the manager on the basis of enquiry was
perverse. In Lhis connection the Supreme Court observed that it is relevant (o
remember that the manager has referred to the previous conduct of X, On several
accasions in the past he had been warned and once in the case of theft his increment
was stopped and he was transferred 10 another soction. The manager also wrole 1o
the father of X against his son’s conduct and he was also warned if he continucd
his activitics in the manner adopted by him the appellant would not be able Lo keep
him in service. And inthe light of these blemishes in his past record that the manager’

decided to dismiss him and therefore it does not amount tovictimization as foumd

by the tribunal. Hence the dismissal of the delinguentwas sustained by the court
by allowing the special leave 1o .u@vom_‘.f

Similarly in India Marine Service (Pvt) Lid. v. Their workmen®?

on a charge

of insubordinalion against a clerk for having abused and objectionable languagd to
his superior in the officc. As a consequence the charge-sheet was issued Lo the
delinquent workman and was asked 1o give writlen cxplanation for his rode and

Ewoﬁoﬁcogioﬁ _oéma,m Emmcsoao_.canonos:.agmmmo_,:“oo:n::w:ﬁ

Managing Director wrote:
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:>.:n.n giving your matter our very careful consideration we have, therefore,
- painfully come 1o the decision that in the interest of discipline and business
you should be forthwith dismissed from our service, Accordingly your service
will not longer be required by us from today. In taking this action against you

we .:mé also taken into consideration your past record which is very much
against you.” .

. H.:n court held that the last sentence of the letter suggests that past record was
ES:. into consideration. But it does not follow from that was the effective reason
for Emaa_&aw him. The managing director having made up his mind that the
workman's services must be terminated in the interest of discipline that he added
onesentence o give additional weight to the decision already arrived at. Therefore,
the dismissal by the management was held+o be proper in law. ¢

L Whereas in Binny Lid. v. Their Workmen®s where during the enquiry proceed-
Ings the management wanted 10 rely upon the witness against the delingtient
workman who was not given a chance to cross-examine Lhe witness for the purposes
of Past blemished record of the delinquent workman nor the concerned workmar
was asked 10 state anything by way of explanation.®® Moreover the court found
that the “language of the order leaves no doubt in our mind that it was the
cumulative effect of the lapses on the part of the respondent that resulted in the
order-of poﬁamzmzo:.:mq Thercfore, the court held that it is extremely doubtlul
f.ro”_.:ﬁ manager would have ordered dismissal of the delinquent workman had the
witness not drawn his atiention (o the past lapses of the respondent about which he
was- 1ot allowed to have a say and therefore the court upheld the reinstatement
ordered by ,_.@o.Ev::E and dismissed the appeal.®

Witholding increment in a &raded scale of pay

v

Witholding increment of an em ployee is yet another form of punishment which
can be msmwnﬁa on a delinquent workman lor his misconduet, It the case of graded
mmao of employees with annual increments in the scale the increments are 10 be
given m:_oimnnm:w_ to the concerned workman till cither the efficiency bar is
redched in“the scale or the maximum of the scale is reached, Witholding of
Increment as a punishment is possibie for misconduct in case either it is provided
in :,.o coniract of employment, or it is provided in the standing orders of the concern
‘or ._m it can b positively proved that this is the practice of the industry. Stoppage
.owm:;:a increment on any occasion when it is normall ¥y due would be considered
as a punishment (o the concerned employee. |

However, it may be pointed out that in some concerns it is considered that
annual increménts constitute recognition of not merély the growing needs of a
‘ionwaumn..,..w family, but also’the growing experience and consequent ef ficiency of
E@ i_.o_.wamﬁ The question of efficiency, in such cases, is very relevant considera-
uon for the management for awarding annual increments. The employer has a right
to expect mc__s.,.z.wm‘nEEowacm a certain minimum level of efficiency. And in case
itis found by the management that a particular employee has failed to achieve that
level of efficiency it would be justificd in witholding the increment. In such cases

“it may be ,m&.ﬁ.&. out that it is not proper for the management 10 Stop the annual
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msonnaoi all of a sudden at the end of the uamn.. In such cases the workman should
have been informed in writing from time to time about his deficiency and continued .

. inefficiency so that he is given-the opportunity to improve and perform better .
efficiency on his job. If itis found thatinspite of therepeated wamings the workman -
continues to be inefficient then it would be proper and justified for the management *

to withold the increment of the workman. Witholding of iricrements for continued’

inefficiency is nota ?_amzamﬁmﬁ can be either provided inthe contract of service '

_ or as a implied condition of service. . : S
But witholding of increment of a workman otherwise is a major punishment’ :

as the accumulative effect of losing an increment would be materially considerable -

and therefore such form of punishment has to be provided for such misconducts

‘which generally justify discharge or disrnissal of a workman. Therefore, this’

punishment can be inflicted upon a workman for proved inefficiency or the acts of|

misconducts for which a proper procedure ought 0 be followed s6 that the’,

workman concerned is given a fair opportunity to explain his conduct.
In Rasikial Nanalal Joshi v. Bank of Baroda® X a bank employee was

. suspended without thyme or reason by the bank on 11th Nov, 1953. X asked for

the reasons for suspension from the bank but the reasons were not given for more
than two months. After that he was charged for misconduct and an enquiry was
held. But the enquiry held against him did not confirm the order of sispension
against him, No charge was proved against him nor any copy of the memorandum
of enquiry was supplied to him. However, the bank wrongfully denied the annual
increment to him from 12th of Nov. 1954. , _ ; :

~ In the above case the bank contended that witholding an increment is not a

punishment against an employee. It also contended that the bank had the right to

withold the increment of any employee any time it liked. The bank also centended
that it is not covered within the words “dismissal or otherwise™ as a punishiment as
required under Section 22 of the Industrial Disputes (Appellate Tribunaly Act 1950.

It was held by the Labour Appellate Tribunal in the above case that when the
legislature has deliberately used the words *punishment by dismissal or othetwise’,

" the word *otherwise® has got a very wide'scope. When the legistature provided that

an employer could not punish by dismissal or otherwise any of his employees, it
intended to mean that an employee could not be punished in any way.. And,

therefore, it was held that denial of increment to the concerned workman amounted

to punishment pending appeal must be held to be in contravention of section 22 of

the Act. It even went a step further in holding that considering from the monetary

point.of view it amounts to fine which is certainly nnamrawshoo .

: mm_.:w._E.H« in Subramanium and others v. International General .Enﬁln n_o,,..

(India) Lta. 2!, where.an agreement between the workmen and the.company was in

existence which provided inter alia, for annual increments although no wage scale '

was fixed. The employees subsequently demanded for increased increments which
were not given and also they did not. succeed in securing adjudication of that
.dispute; The company refused to give the incrernents under the existing agreement.

.Yt was held that from the above circumstances it cannot be held that the employees

Lo
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had given up their right to get the annual rsnaamuﬁ due under the existing
agreement. If an employee is not satisfied with the existing scale of pay or
increment and asks for better scale of pay or increments it does not mean that he
renounces or forgoes the cxisting scale of pay or increment. Hence it was ruled,

- fike in the previous case discussed, that pending an appeal Before the Labour

~ Appellate tribunal refusal by the employer to pay annual increments due under the

92
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existing agreement must be held to be in contravention of Section 22 of the Act.
Fine: 7

) ...Hum £ asa _.unamzaoa against a workman is yet another form of punishment
which may be inflicted for the minor lapses or blameworthy conduct on the part of .

the workman. Practically fine means a deduction from the wages of an employee
by way of punishment. Otherwise the employer has no right under the law 10

recover any kind of fine from the employee. This right to impose fine on a workman

by way punishment is never read as an implied term in the contract of employment.
The right to recover fines from a workman is not a general right with the
management for this it has to be provided in the standing orders of the concemn for
the specific lapses on the part of the workman, However, it may be suggested that
this method if provided in the standing orders or in the contract of employment
itself can be practically very useful for the managements as it affects materially the

‘workman concerned and i these days gencrally no person would like any kind of

deductions from his wages. This mode of punishment can act as a proper correc-
tional method against the erring workman, However, the right of the management
1o impose fines on the workman is subject to the provisions of Section 8 of the
payment of Wages Act, 1936, which reads as under :

“Fines - (1) No fines shall be imposed on any employed person save in respect
of such acts and ommissions on his part as the employer, with the previous
approval of the State Government or the prescribed authority, may have
specified by notice under Sub-section (2) .

(2} A notice specifying such acts and omissions shalt be exhibited in the
prescribed manner on the premises in which employment is carried on or in
the case of persons employed upon a railway (otherwise than factory}, at the
prescribed place or places.

Ou No fine shall be imposed on any employed person until he has been given
an cuuo:__::w of showing cause against the fine, or otherwise than in accord-
ance with such procedure as may be prescribed for imposition of fines.

(4) The total amount of fine which may be imposed in any one wage-period
on any employed person shall not exceed an amount equal 1o half an anna in
the rupee of the wages payable to hin in respect of that wage-period.

(5) No fine shall be imposed on any employed person who is under the age of
fifteen ycars. : , .

@ No fine imposed on any employed person msw: be recovered from him by
instalmerits or after the expiry of sixty days from the day it was imposed.

(7) Every finc shall ua..gooaoas have been imposed on the day of the act 9.
omission in regard to which it was imposed.
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(8) All {ines and all realisations thereof shall be recorded in a register o be
kept by the person responsible for the payment of wages under S. 3 in such
form as may be prescribed and all such realisations shall be applied only 10
such purposes beneficial to the persons employed in the factory or estab- .
lishment as approved by the prescribed authority.” .

- Under the Model Standing Orders framed by the Central Government under
the Industrial Employment (Standing Orders) Act, 1946, it has been provided that
maximum of 2 per cent can be imposed as a fine for any blameworthy conduct of
aworkman. This is not alaw but as a general guide line provided to the management
of the industrial establishments. Fines being a punishment can be imposed only
after proper proof and procedurc which may be provided in the standing orders of
the concern. C :

Demotion: . : i
Demolion is a very serious punishment against a workman like discharge or
dismissal, In this case a workman is down-graded 1o a lower grade or rank in
service, This punishment is never implied in the contract of employment. However, r
it.can be inflicted on a delinquent workman for the severity of misconduct after a \
~proper cnquiry and prool if it is provided for either in the contract.of employment -

/" orinthe standing orders for specified misconducts or if the workman himself agrecs
to serve on a lower grade alier accepting the verdict of the management for the

proved misconduct against him with his own consent. This punishment is regarded

as onc analogous to the ‘reduction in rank’ as provided for in Art. 311 of the Indian

Constitation.

In Wational Engineering Employees Union v. K ulkarai (R.K.)-and another™ 1
where the management terminated the services of an employec on and from the 4
datc of the order but having regard to his prior carcer gave an option of serving as
a mechanic in the garage depariment on the same salary provided he exercised his
option by 9th of March, 1961, The worker did not resume his duties in the
department he was offercd the employment as a mechanic, On raising the industrial
dispule it was held by the labour court that the order of termination in fact amounted
to an order of demotion and the court ordered further inquiry on the question

' whether the order was mala fide. The management challenged this order in the writ

* petition before the High Court of Bombay. It was contended in the writ petition
that order is not order of demotion as found by the learned Jjudge and his finding is -
erroncous, _ o

The High Court of Bombay through Justice Patel held that the finding of the
labour eourt is not justified. The court observed_that-it-is clear 'on Tecord that the
workman did not report for accepting the néw appointment on or before 9th March,
1961. He in fact sent a medical certificate that he was ailing and would be unfit to

- . . perform his dutics till 16th of March, 1961, He went to the office on 16th-March

Co and he was asked 10 go out. Hence the actual effect of the order is that his services

: have been ended either becausc he did not avail of the oplion or because he went

after the appointed date and time and was not allowed o avail of the dption, It

further held that on these findings it-is impossible o contend that inspite of the fact -
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that the order did not m:&@ the order is still one of g.oaoc.o? The court E_na.Emn
the order of the labour court is set aside and is directed to hear merils and pass
appropriate orders.”* - .

.+ The above case has clarified that an order to be the order of demotion by the
management has to be cither couched in such a language that it is directly stating
lademote a workman or in fact a workman has to work in the lower grade in order
1o say that the order is in factan order of demotion, '
Suspension
Suspension means ‘“dismissal mitigated at the discretion of the employer by a
promise to qo-ogvuoz...om With respect 1 conlinuing contract of service between
. the employer and workman it mieans that the rclationship between the master and
‘servani remain in abeyance temporarily for a cerlain period.”® The effect of
suspending the workman from service means that the relationship between the
employer and employee is temporarily suspended with the consequence that the
scrvant is not bound to render service and the master is not bound to @mw.ﬂ

. Atlhcoulset it may be pointed out that there is distinction belween suspension
a5 a punishment and suspension pending enquiry. Ordinarily the period of suspen-
sion as a punishment should not exceed maximum period of four days at a time
under Rule 14(2) of the Industrial Employment (Standing Orders) Central Rules,
1946, - .

Under the ordinary law of master and servant the power 10 suspend a workman
-is not implied as a erm in the contract of service. The right 1o suspend can arise
only either as an express term in the contract itself or under statlutory provisions
mo<m:.=.nw_m:nr contracts like certified Standing Orders of the concern, eic.”® And
in the absence of such right the employer has no power lo suspend without wages
and if he docs suspend without such power he will have w pay full wages during
the suspension period.”® Even though the suspension order affects the employee
injuriously the employee still continues (o be in service,'® .

. H:,tsh.s. 5%.«:.& v. Hotel Workers Union'®" the Supreme Court held that in

view of the-fact that Section 33 of the Industrial Disputes Act makes a basic change |

inthe ordinary law of master and servant by imposing a ban on the master’s right
to disiniss or discharge a workman who is found guilty ‘of misconduct without the

T permission of the tribunal, thie employer has the ri ghi to suspend the workman even

without wages during the period of permission from the tribunal. However, in the

© year 1986 the Supreme Court in Fakirbhai v. Presiding Officer and n:&.}mmuﬁ has
ruled that disniissal of a workman without the payment of subsistance allowancé

during the period of permission from the tribunal violates principles of natural

justice because the workman canriot defend himself properly. . ’
Suspension as a punishment has 1o be provided cither under the contract of

“service or'under any statutory provision or under the standing orders of the concern

- asalesser punishment instead of discharge or dismissal for misconduct. Otherwise

the employer does not have the power 1o suspend a workman without wages. If the
employer :mm the power to suspend a workman as a punishment then the workman
will not be oum tled 1o any wages during the suspension period. Rather witholding
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‘Whereas if suspension as a punishment is not permitted under the contract of
service or statutory provision or unfer the standing orders then the workman would -
be permitted to get full wages for the suspension period because he is deemed 10

be in service for that period. And any suspension by way of punishment is permitted

under the law only after a proper enquiry and proof of the guilt of misconduct.'®

Discharge : . .

" In industrial law in India these days there are two kinds of discharges recog-
nised under the law. One is called discharge simpliciter where the service is
terminated by giving agreed notice or payment in lien of notice under the contract
of service or under the standing orders. Such a discharge is the termination of
service for any reason which is not for any misconduct and is not considered as &
punishment in law. For instance in Workmen of Sudder Office v. Management'®

where a godown clerk of the company was asked by.the management to collectone

month’s pay in ticu of notice and other benefits under clause 9 of the standinig orders .
of the company for the loss of confidence. When the industrial dispute was raised

about the termination of the by the workman the labour court found that the

workman was guilly of misconduct of dishonesty connected with the property of

the company which was misconduct under the standing orders of the company. The

Labour Appellate Tribunal directed reinstatement of the workman. However, the

High Court in the above said case reversed the order and held that the

Bm:mmo.-:nﬁ.m..oaﬁ was not one for misconduct but was an order of termipation

simpliciter under clause 9 of the standing orders. Even the Supreme Court upheld

the order of the High Court and observed:'® o

« primafacie it may appear that the management in this case was charging the
workman in respect of a matter which may be a misconduct under the mﬁummnm
orders, ultimately we are satisfied that the management has passed the order
of termination simpliciter and the order does not amount gne of dismissal by
way of punishment”, _ o
Although discharge simpliciter is permitted under the law if it is covered under
the contract of service or under the standing orders yet if any dispute is raised about
discharge the management will always have to prove its bona-fides in terminating

the service by way of discharge &3@:.2.5...5._. .

These days many standing orders of the industrial establishments provide for
discharge in licu of dismissal asa milder punishment for the misconduct on the part
of a workman. The method of punishment is considered to be milder punishment
than dismissal because for one thing that it does not cast any slur or stigma against
the concerned workman. Even though like dismissal the contract of service of the
workman comes to an end in the case discharge yet the workman does-not lose any
benefit which might have accrued to him upto the particular date of termination.

Hence discharge and dismissal have acquired different implications and connota- .
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tions-and one cannot be equated withi the other though they might overlap toagreat
extent. . A o

\

1593 THE MANAGEMENT’S PRERORAGATIVE OF DISCIPLINE IN INDIA 79

Dismissal :

Dismissal is the most severe and drastic form of punishment which can be
inflicted by the management against a delinquent workman, for his act of miscon-
amnr Such a punishment can be inflicted against 2 workman only after complying
with the requirements of procedure under the standing orders of the concern, if any,

" or after complying with the rules of natural justice. Which means ordinarily no

workmart can be dismissed for misconduct unless he has been given proper

.. .. opportunity to defend himself against the charges which are proved in a fairand

proper domestic enquiry.

The management's right to dismiss a workman is based on the commen law
:.mm: .EE% is either derived from the expressed terms of contract or implied terms.
This implies that employers can limit or extend this right by providing for certain
acts of misconducts ¢ither in the service rules or in the certified standing orders

. which otherwise may not form the basis of dismissal of workman. However, where
there are no service rules or standing orders the right of the management under the
common law to dismiss an employee remains effective. The acts or omissions
which may constitute misconduct would be implied on the basis of the common
sense c:unﬂmsu&:m of breach of dutics under common law, by the delinquent
workman, towards the employer.'The test always in such cascs is whether the
conduct complained of against a workman amounts to a breach of an important

, term in the contract of aav_owaoﬁ._%

In common law it is considered that

.._OQEE terms, particularly certain implied terms, will be regarded by the
judges as always prima facie being important, e.g., the obligation not to steal
one’s employer’s property; the obligation not 1o deal with his property
dishonestly, not to damage it deliberately; the obligation to obey reasonable”
and lawful orders etc.” -
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~Although breach of an important term may not necessarily give rise to
dismissal if the employee has a reasonable excuse or justification for his conduct.
w.o_. instance in Laws v. London Chronicle Ltd.*"! where an employee obeyed her
immediate departmental head instead of the orders of the managing director of the
company. There being conflicting orders and only one of such orders could be
obeyed and therefore it was held that her disobedience was excusable and did not
..mcmc.@ to dismiss her mcaaﬂzz.:m Moreover, what would conslitute to be an
-important term would aowosa on the nature of the business or industry and the
position of the employee.! 3 Mis-conduct to justify dismissal is not dependent upon
proof that such misconduct has serious consequences but it depends on the nature
of the conduct itself.! Ordinarily single acts of misconduct arc less likely to give
right to dismissal than is a persistent pattern of misconduct. Morcover in cases of
:._mmno:a:np the decisions of other cases are of litUe relevance. Finally it may be
rightto agree with Hepple and O Higgins that “.... in any particular case it is usually
only _uomm.mc_w to guess the answer to the question, *Does this misconduct justify in
law summary dismissal?” The more serious the misconduct the likelier it is that
court will regard it as justifying summary dismissal; the more trivial the less likely
is a court to uphold a right of summary &mammma...:u A

v
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It is a management prerogative whether to dismiss an o.BEozoo or :om Itisa
right which flows from common law and given (o the masier to .n_.o_,oo_.:_m.oi:
interest. It docs not mean that the management always takes the action of Ema_mm.m_.
Itis the choice of the management on the basis of the misconduct as to which m.n:o:
it would like to take. It may choose 1o dismiss an employee or discharge him or
otherwise leave him with warning only. But once an employer :mm. or.o,ah: —.o
condone the misconduct of a workman by choosing not to punish by dismissal Em
right is taken away under the law. However, the condonation op__mwp Lo be uncondi-
tional unequivocal, and unqualificd in order to be valid in law. :

. Indian industrial adjudication through a plethora of cases has laid down Emp
the act of the management in dismissing a workman must be a bona fide acl. eS:o.r
means while dismissing it must follow a proper procedure by holding a ao_..:am.mo
enquiry, by arriving at the conclusions of the enquiry and while mn.Em.:v\ n:ﬂm:im
a workman all acls must be exerciscd in a bona fide manner. :___m?m connection the

« Sureme Court has held in G. Mckenzie & Co. v. Its Workinen N

“In determining misconduct, the management must have Eo.s lo wmmo its

conclusions and il must act in good faith without caprice or discrimination and

~ - without molive or vindictivencss, intimidation or resorting to unfair labour
practicc and there must be no infraction of the accepied rules of natural
justice.”
However, it may be indicated that if there is a clear proofl of misconduct then

’ ‘ there can be no question of viclimization because it has vm_w: held by the Supreme

Court in Bharat Iron Works v. Bhagubhai Balubhai Patel’ " that a proved conduct
of misconduct is antithesis of victimization, And mere sévere punishment will not
justify the conclusion that there has been victimization. ,_,_go,m.mq .:.nm.mo :_a,:.__,:.mu_
has the clear proof of victimization the tribunal J_—uw have the jurisdiction w imwrfere
with the order of dismissal of the management.

Conclusions

Hence it will be observed, through the legal positien as discussed above N.Eﬁ_
X - theillustrated cases relating to the management’s right to E_‘S &mc%::E action
against the delinquent workman, that the management’s action is abways vicwed
: with suspicion and the decision of the management is upheld by the E..uoE. courLs
] and tribunals only if it is clearly established that the managemen’s action is bona
fide and justified on facts of a casc involved. This mEQ scrutiny of facts of cases
i relaling to misconduct and consequential punishment is-more of a recent origir
; than it used (0 be in common law. And Ea_.oﬁoﬂh.ﬁnhmnmmcanuH.m.Eo.Bmm:ﬁ 0
Y take disciplinary action is substantially curtdiled being subject o the strict mQE.E.x
3 of, courts which has affecied The morale of the management to a great exient in

India.

obscrved:
v "One imporlant aspect of this problem is that at least in our country, while

SEAEL Y It C 2SS R

: As a result of providing good security of job to the workmen it has been

atempling Lo maintain discipline, the Management and Supervisory staff meet with
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violent opposition from the workmen. Provgications of trivial nature mmnoE. to have
resulted in violent assaults on those secking to enforce discipline,”"? ’

And “... what poscs a scrious and chronic problem for the Managcment is the
gencral spirit of indiscipling and deftance which is prevalent, lack of cooperation
and the unwillingness on the part of the workmen 1o do his full share of work. 2!

In fact in such matters a balance has w be secured between the security ol job
of the workmen which ensures efficient labour force and the interest of the
mainienance of discipling in industey which only ensures efficicnt services to the
soclety at the reasonable price level. And (hese interests of workmen, industry and
socicty arc equally important which oughttobe balanced ata proper plane by labour
legislation and its application through interpretation of courts in industrial ad-
Judication, .,
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Tax Administration in Singapore

NOMITA AGGARWAL"

Taxation is a major instrumont of social and economic palicy. It has mainly
three goals - o transfer resources from the private to the public sector; o distribute
the cost of government fairly by income classes and among people inapproximately
the same economic circumstances and to promote economic growth, stability and
efficiency. From these standpoints, the Singapare tax systern is a source of
satisfaction; it is as a wholc cither proportional 1o income or slightly progressive,
depending on who bears the burden of the major taxes, Tax policy is generally

. Tegarded as a legitimate device for promoting economic growth and stability,

provided the particular mcasures chosen can accomplish their objectives and do
not permit individual and corporations 1o escape tax cntirely. Within these broad -

~ arcas of agreement, there is considerable controversy about the relative emphasis

that should be placed on equity and cconomic objectives. These issues involve
diflicult technical questions of law, accounting and economics, They are ofien
obscured by misunderstanding, lack of information and even misrepresentation.
Yet, they have important implications for the welfare of every citizen and for the
vitality of the economy, ,

Income tax was first introduced in the British coloriy of Singapore in 1918 by
the British Government, The tax was initiall y called *“War Tax” as its PUrpose was
to finance the first world war, In 1920, after the end of the war, War Tax was
changed into income tax. In 1922, the British Government abolished income tax
for her colonies. , , _

In 1941, the British Government attempted 1o revive the War Tax when the
Second World War threatencd 10 spread to this region. However, before the Wir .
Tax could be collceted, the Japancse invaded Singapore and collected the tax
instcad during their regime from 1942 10 1945, The Income Tax ordinance came
inlo operation on January 1, 1948 afier wo years of preparation. The Singapore
Ordinance was then identical to the Malayan Ordinance and both Ordinances were

administered on a Pan Malayan basis whereby -a Singapore resident deriving.

income from Malaya would be assessed 1o taxin Singapore as though he income
was derived from Singapore and a resident of.-Malaga deriving income from
Singapore would like wise be assessed (o ax in Malaya. The tax authoritics of both-
" countrics would then account'io cach other taxes collected on behalf.of the other
country, .
When Singapoere joined Malaysia in 1963, changes were brought about to’
harmonize the system of taxation among member states. The Malayan Board of
Income Tax, which was responsible for governing income tax matters of both
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Singapore and zm_mw.m prior to (he formation of Malaysia, changed its name to

:“Malaysian Board of Income Tax” and enlarged its composition to include repre-

sentatives from other member stales,

In 1966 after Singapore’s separation from Malaysis, both countries amended
their tax laws to give effect to cach country’s independence. In Singapore, the
Malaysian Board of Income Tax ceased Lo have Jjurisdiction and the Board’s
functions were taken over by the Minister of Finance and Comprroller of Income
Tax. mun: couniry then became responsible for assessing and collecting income
tax on ils own account. .

Tax administration in Singapore

,. - ..Wnn:om 63 of the Income Tax Act 1986 of Singapore declares thatevery person

who is chargeable to 1ax is required o file a return of his income with the Inland
wﬁ<o=nw.cnnma§o§m. It is this filing requirement that sets the whecl of the
adminisirative machinery into motion.

,:6 administrative s._unE:cQ in Singapore can be discussed under following .
headings - :
L. Retums
Assessments
Objections
- Appcal procedures
Collections and

Penalties

G b W R e

Returns . :

.&.:& Gomm,:a:m of ¢very year of assessment, every person who H o_._mn.mom_uno
(0 1ax is required to file a returm of his income received during the basis nanzoa for
L o . . " 8
that year of assessment. This return must be made on the Enmm:voa form” issu
by the IRD, and must be filed with the IRD within 21 days of ils issue.

Any person who is chargeable (o tax for any year of assessment but who has

H - notreceived any return form from the IRD by 31st March for that year of assessment

mustnotify the IRD by 14th of April of his chargcability, .
An_individual who arrives in Singapore during any year of asscssment m.m
Sn_._:nn. lo give notice of his chargeability ‘within one month of the date -of his
arrival in Singapore. o
- >_.:...o=m: a lax return is to be filed within 21 days from the date of its issue,
it is :o:d.m:« possible to ask for an extension of time to oﬁ.m_u_o the required
details 1o’ be compiled and collated. As a matier of E.mn:no..m.&mmou.gmc_n
extension of time is invariably granied by the IRD provided that it is furnished
with a reasonable cstimate of the applicant’s chargeable income for that assess-

ment year, -
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Section 63A compliance

Where the accounting period in respect of any trade, business, uamoummo: or
vocation ends on or before 30th September in any year, the person who carries.on

the trade, business, profession or vocation is required to provide the IRD with an

estimate of his chargeable income within three months of the mnoo:u::m year end.

The objective of section 63A is to enable the IRD (G raise assessment and,
therefore, to collect the tax due within a reasonable time after the n:a of the
‘accounting period.

wm::.:m to be made by Employer

‘An employer is obliged 1o Eoé% the IRD with returns _.m_mczm 1o his

m:”u_owmom under the provisions of section 6§3(3) 1o (7). .H.:omo returng arg dealt with
. below:

(1) FormsE,IR 84 and IR 8C a.mn:d: Q%mmt

The IRD isempowered Lo require, by gazette :o:nn every o:ﬁ_o«o_‘ toprepare
and submit within 21 days of the notice a return containing full particulars of his

employees and the Hoazno_.mcoz whether in cash or otherwise, nma or wmu&v_o to .

them. This notice is gazetted at the beginning of each year.

The retum must be made on ﬁamn:coa forms provided by and ocnm_smc_o from
the IRD, These forms are -

(4) Form E: Return by e:.ﬁ_owo_. on remuneration w.uE.
* (b) Form IR 8A: This return requircs the disclosure of details of the,

remuneration, whether in cash or oEo_.i_ma paid or payable to the
employee.

(©) Form IR 8C: Same as {b) above except that this form is an oz?
for Government employees.

(2} Commencement of employment and Form IR 21

Under section 68(4), an employer who commences to employ an individpat
who is likely to be chargeable 1o tax is requred 10 give notice to the IRD by way.of -
the Form IR 21 within 3 months alter the date of commencement of aavmcwsma

! (3) . Cessation of employment and Form IR 22

Section 68(5) requires that an employer gives nolice to the IRD- by way.of
Form IR 22 whenever an individual, who is not a Singapore citizen and who is
likely to be chargeable 10 tax, ceases Lo be inhis employ. This notification must be
made not later than one month before the employce ceases Lo be employed in
Singapore. However, the IRD may accept a shorter notice as it deeds reasonable.

(4) Employees leaving Singapore

An employer who knows that his employee is about to lcave or is EB:QEW 5
leave Singapore for a period exceeding three months is required to notify the IRD
by way of Form IR 22. The nolice must be m:.o_._ not later than one Eo_.:._._ Uoﬁo:w
the employee’s expected dale of departure,
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This notification procedure, which is imposed under Section 68(6), does not
apply to an individual who is required to leave Singapore at frequent intervals in
the course of his employment or who is a Singapore citizen.

In respect of dn employee who has ceased or is about to cease to be employed
in Singapore, the employer is obliged under section 68(7) to withhold payment of
any moneys whatsocver which are or may be payable to the employee. Such
moneys may not be relgased-to the employee until 30 days after the date of

notification 16 the IRD under scction 68(5) of the Act,

‘Power of IRD to obtain information

The IRD s empowered, under the provisions of sections 64, 65 and 65A, to

require, by way of notice in writing, the tax payer or any other person (¢ provide .

further information relating to the return, or to produce any books, accounts or
related documents or a statement containing details of the tax payers assets and
liabilities for examinalion. .

" The IRD is further empowered under section 65B to have full and frec access

at al times to all buildings, places, books, documents and other papers for any of

the purposes under the Act. Tt may also require a person to give orally or in writing
such information concerning his or any other person’s income, assets or liabilities
as may be demanded for the purposes of the Acl. This requircment 1o disclose
information does not apply to a person who is under a siatulory obligation to
observe secrecy.

Any person who fails or neglects to comply with the requirements under
sections 64, 65, 65A and 65B E.SoE reasonable excuse shall be guilty of an office
under the Act.

Assessmen{s

An assessment is a notice in writing issued by the IRD and itsets oul the amount
of income chargeable to tax and the amount of income Lax payable thercon. I the
assessment is not contested within a prescribed time period, it will become final
and conclusive. Subject 10 an error or mistake claim under section 93A or a late
objection which is acceptable to the IRD, an assessment which has become final

and conclusive cannot be re- opened by the taxpaycr.

Types of Assessment

In practice, three types of assessments are in common use. The first assessment
issued by the IRD for any year of assessment is commonly referred to as the
‘original assessment’, Where the taxpayer is under-assessed, an additional assess-
ment will be issued, or if there has been an over-assessment, an amended assess-
ment will be issued instead.

The IRD is empowered under section 73 toraisc an assessment or an additional

" assessment not only within the year of assessment concerned, but also within 12
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years from the year of assessment concerncd, Where [raud or wilful delraud is
involved, the IRD will not be time-barred from issuing the NCCCSSUry asscssments
at any time for any ycar of assessments. :

Under section 72(2), the IRD may raisc an asscssment which is commonly
referred 1o as a *best judgment’ assessment. Such an assessment is issucd when no
retum is filed by the taxpayer or where a return has been filed but, for whatever
reasons, the IRD refuses 1o accept it. In a best judgment assessment, the chargeable
income figure is determined by the IRD according 1o the best of its judgment, and
itis not obliged 1o disclose to the taxpayer the source of the income included in the
assessment or the reasons or basis on which the asscssment was raised. In such
instances, the onus is on the taxpayer to produce evidence 1o disprove the asscss-
ment,

Advance Assessment

Under normal circumslances, anolice of asscssment for any year of assessment
cinnol be issucd prior o thal year of asscssment. Even il one has been issucd, the

~IRD will not be able o collect the tax asscssed until on or afler the first day of that

year of asscssment,

However, an assessinent is permissible under seetion 72A in specificd situa-
tions. An advance assessinent may be issued by the IRD where -
(1} Inany ycar ol asscssmenl, 4 person ceascs o carry on a trade, busincss,
profession or vocalion or

- (2} TheTRD is of the opinion that any person possessing a source of income

is about to leave Singapore and is likely 10 cease to possess that income
in the year ol assessment in which he leaves Singaporc or in the following
two years; or

(3) The accounting period of any person who carrics on 4 trade, business, .

profession or vocation cnds on a dale other than 3151 December,
Objection against an assessment . '
Section 76 sets out the procedure for a dissatisficd laxpayer to dispule a notice

of assessment issucd by the IRD. Where a notice of assessment is 10 be disputcd,
a writlen notice of objection must be lodged with the IRD within 30 days of the

date of the service of the notice of assessment. Additionally, the noticelodgedmust

also state preciscly the grounds for objection, 5% 7 :

Where a valid notice of objcclion against an assessment js not lodged within
the 30-day stalutory Lime period, the notice of assessment will become final and
conclusive. The only remedy availabie to the taxpayer in such instances is 1o make
a late objection. The provise to scction 76(2) permits the IRD to consent 1o a late
objection notice being brought cutside the normal time limit if it is satisfied that
the axpayer’s failurc 1o meel the 30-day deadline was due to absence, sickness or
other reasonable cause. The IRD must also be satislied thal the late objection was
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‘made without unreasonable delay. Il as a resull of his objection, the laxpayer’s
chargeable income is amended by the IRD and he is agrecablce 1o the amendment
made, his.tax affairs for that year of asscssment will be finaliscd when a notice of
the.amended assessment is issued by the IRD. Should the Laxpaycer fail Lo reach any
agreement with the IRD on the amount.of his income an which he is chargeable 10
tax, he'may ask the IRD 1o issue him with a notice of refusal 1o amend. With this
ncticcof ref usal toamend, the appeal machinery 1o higher courts through the Board
of Review is sct into motion.

An objection against a notice of asscssment docs not obviate ihc need to pay
the tax dssessed in the same notice within 30 days afer the datc of service of the
nolice, The position is spelt out in no uncertain 1erms of section 86: ........Lax for
.any year QﬁmmmommEoE -e-.Shall notwilhstanding any objection or appeal against
the assessment in which the 1ax is levied, be payable within one month alter the
service -of the notice....." The legal position is also supporled by the case law
decision in CIT v A Co. Lid.

Finality of an Assessment

Section 84 provides that an assessment will become final and cenclusive if a
valid notice of objection has not been lodged against the asscssmen( within the
statitory time period of 30 days or if the assessmen has been determined on appeal.

. Onee.an asscssment has become final and conclusive, it cannol be reopencd.
Therc are only two remedies open to the laxpayer. Firstly, the assessment may be
adwosn.a,. by way of 4 late objection provided that the IRD is satisficd that there is
ammozmwa..,nmcmo for failure o lodge. the objection within the 30-day déaline.
Secondly, an assessment may be re-opencd under specilic cireumstances provided
for in scction 93A by way of an error or mistake” claim.

mﬂqc_.c..._smmﬂ.m.rmn_:mﬁ
. Whete excessive tax has been paid by a taxpaycr, owing to somc error or
mistake in the return or statement made, he may apply [or relicl under section 93 A.

In aﬁozsizm_ the relicf, the IRD _:E‘ have regard Lo Lhe result of granting

~relief in relation 10 the claimant’s liability for other yeurs as well as the year of

claim. No rclief will be given in respect of any error or mistake where the return
or statetnentwas, in fact, made in accordance with the practice generally prevailing:
at the time. This is so even if the praciice is subsequently shown by the court 1o be
wrong. . -

, .QEQ.: cases in which a relief could be claimed under scction 93A include -

-~ " (a) - Omission Lo claim cxpenses;

.(b) .H:_Q‘omﬁ from POSB Savings Account included in the return as bank
© 1 tgrest received; and

{c) Capital receipt shown as income.
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The relief may be claimed by the B%mwaq at any time'within six Eu_pm after

his year of assessment. Application of the time limit for relief is m:oi.m.m:..w,:o.

[following example:-
Example

A notice of assessment for the year of assessment 1980 was issued in the 1980
4SSCSSMCAL year. s

The time limit in this which a valid claim ceuld be made is thereforc 6-ycars
to 31,12.1986.

Collection of Tax

The Limit for payment

The amount of tax stated in the notice of assessment must be paid to the IRD

within one month after the notice of assessment is served. This statutory tume limit -

must be observed notwithstanding any objection or appeal against the assessm¢nt.
However, the TRD may, in its discretion, extend the time _ma:.im&m:,érmor...w:o
payment must be made. : T

In practice, when an assessment is under objection, the IRD is normally
prepared to withhold collection of a reasonable amount of the tax that is being
disputed. However, this is subject to the taxpayer undertaking to paya 5% pendlty
if any tax withheld from collection should subsequently become payable.”

Under current practice, the tax raised in the assessment may be settled by -

instalments provided that arrangements are made by the taxpayers at the beginning™ -

of each tax year, For the purpose of this instalment payment arrangement, the tax
payable is computed by refercnce to an estimated chargeable income figure
submitted by the taxpayer at the early part of each assessment year, or within three
months after the accounting year and where the provision of Section 63A is
applicable. Once the final tax payable is determined, the tax payable for the
remaining instalments will be varied accordingly.

The tax payable may be paid in equal instalment over 2 maximum period of
ten months. Depending on the month in which the Istinstalment is paid, the number
of instalments permitted is determined in accordance with the following table :

Ist instalment paid in Maximum nuraber of Instalment months

instalments
January 10 Jan. o Oct.
February 8 Teb, to Sept.
March : A 6 March to Aug. '
April 4 April to July
May 2 May to June '

Asregards an individual taxpayer whio is chargeable to tax under section 10(1)

@, the current practice of the IRD is to allow payment of tax by monthly
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- instalments mwmwsa:m from the month 5 which the assessment is raised and ending
in December of the same year. This concession only applies to those individuals
" who are making payments through the Post Office mmigmm. Bank’s GIRO system.

. Apart from the direct collection of tax due from the taxpayer, the IRD may
~ also-direct the taxpayer’s employer to deduct the tax-doe from salaries payable to
" the former. e

~Laté payment penalty, etc,

Where any tax due is not paid by the due date, a penalty of 5% of the tax due
. will be charged. If any of the outstanding tax remains unpaid within 60 days of the
imposition of the 5% penalty, an additional penalty of 19 based on the outstanding
: . tax will be imposed for each completed month that she tax remains unpaid. The
A total additional penalty that may be imposed by the IRD cannot exceed 12%. I
- after the imposition of the aggregate penalty of 17% the tax still remains outstand-
ing, legal proceedings for the recovery of the tax due will be instituted by the IRD.

ot

The IRD is conferred with wide powers to enforce collection of the tax due.
Apart from the normal na.i,oa to institute legal proceedings for tax recovery, the
IRD is also granted other powers such as those contained in section 87, Briefly,
section 87 empowers the IRD to direct the Commissionér of Police and/or the
Comptroller of Immigration to prevent any person from leaving Singapore if the
IRD is of the opinion that person is about or likely to leave Singapore without

* " settling his tax liability. I )
Repayment of tax

So long-as the taxpayer is able to prove to the m.m:mm_.omo: of the IRD that he
has overpaid his tax for any year of assessment, he is entitled to a refund of the tax

end of the year of assessment to which the claim relates.

>u..oaw_m u.mm?mn assessnients -

A Exc&&b _...msnm objected to an assessment, may ask the IRD to issue hi
with a notice of refusal to amend if he should fail to reach agreement with the IRD
on such matters. With the notice of refusal to. amend, the taxpayer will, firstly, be
able fo challenge the IRD's decision at the Board of Review. Co

The members of the Board of Review are appointed by the Minister from time
to time. Once appointed, each member will hold office for 3 years and is eligible
for re-appointment. At any sitting, at least three members of the Board must be-
present, and all matters coming befose the Board at any sitting will be decided by

Emosm:amuo?:a_womao;:wo%ﬂ?d&&:maoadan E:;méndonoaon
Casting vote. : _ o

-overpaid, However, the repayment claim must be made within six years from the.

a majority of votes of these members present. In the event of an equality of votes,
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The Board’s decision on a question of fact is final, It is not possible to appeal
against ils decision to the High Court unless it is an appeal on a question of law or
of mixed law and fact. I either party is dis-satisfied with the decision of the High
Court, an appeal against its decision may be made to the Court of appeal and, if
necessary, to the final appeltate body, the Privy Council.

The appeal procedures

Upon receipt of the notice of refusal o amend, the Laxpaycr must Hoamo with
the clerk of the Board a duplicaie notice of appeal within 7 days of the notice ol
tefusal 1o amend. Within 30 days of the datc on which the notice of appeal was
lodged, the taxpayer.is required to lodge with the clerk a petition of appeal in
quadruplicale conlaining a statement of the grounds of appeal.

The taxpayer is granied the right 10.no more thar one-third of the total Board
members who should nat hear the appeal, The IRD is given a similarright, but the
number of members if objected to, when added Lo the number objected to by the
laxpayer, cannot cxceed 50% of the lotal members of the Board. However, ncither
party is given the right of objection 1o the n__EEsu: of the Board in ?ova_sm at
the hearing,. o

Once the time and place for the hearing have been fixed, both the laxpayer and
the IRD will be given a 14 day’s notice. After hearing the appeal, the Board may
conflirm, reduce, increasc or annual the assessment or make such order as it may
deem fit.

Either party may appeal w0 the High Courl irom the decision of the Board on
any question of law or of mixcd law and fuct. From there, a [urther mEﬁ: lo the
Court of Appeal and the Privy Council may be made.

Offences and penalties '

In order 1o ensure the simooth lunclioning cb the administrative machinery,
penallies arc imposed on various types of offences. The severily of the penaltics
inflicted depends-on the nature ol the oflences commilted, The penalty provision
may be categorised into 3 broad groups. The first group deals with those acts which
are statced to be offences against the Act. The second group relates 1o the filing of
incorrectreturn and the provisions of incorrect information, m_.a :..o last group an.zm
with fraud and wilful defraud. PR :

Section 94(1) provides. that any voao: s&o contravenes or fails 10. noBEw
with any of the provisions of the Income Tax Act or any rules or regulations made
thereunder shall be guilty of an offence against the Act. The acls E:_or are
considered to be offences against the Act include -

(1) Failure to give notice of and 1o account for the withholding tax deducted
from interest, royaltics eic. (Sections 45, 45A and 45B). -

(2) Failure to give notice of estimated chargeable income (Scction mw}v..
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The vozm_mnm scLout in section 94 arc applicable only il no other penallics are
provided elsewhere in the Act. Thus, for an olfence commiited under section 45,
namely failure 1o give notice of and (0 account for the withholding tax deducted
from interest payments madc Lo non- residents, the section 94 penalties cannot be
impased since separate penalties for the offence arc alrcady provided under scetion
45(5). Underscction 94, the offgnder is, on conviction, liable toa fine not exceeding
$1,000/-. In default of payment, the offender is liable to imprisonment for s 1crm
not exceeding six months, The _c__oisr lypes of offences arc w:EonEa to the
section 94 penalties:- :

(a) wnnm_n_zm official sccrecy except permitted by the Act (Section @
(b} Failure to give notice of estimated chargeable income (Section 63A).
{c) Failure 0 give notice of chargeability to wx or Failure to file a rewrn

_{(Section 60).

Ev.. Failure to comply with the IRD’s request lor further returns (Seclion 64).
() - Failure to produce for the IRD’s examination any books, documents,
. accounts, cle. (Scction 65).

®: Failure to provide the IRD with a statement containing ?.H:o:_m_... of g:w
| “dccounts, elc. (Scction 6SA).

(g) - Failure to comply with a notice issued by the IRD ::ag section 65 B 1(2)

(h} Ocm:.:n::m IRD officers (Scclion 97A).

Cvos conviction for the second subsequent offences for the same year of
mmmommamacz%nmon:o:m 63,64, 65,65A and 65B, the offender will become liable
toa ::59. penalty of § 50 for every day in i_.__n: the offence is continued after
the convigtion. .

.:._o second group deals with penaltes [or (iling incorrect relurns by omitling
therelrom ar understanding thercin any income which a person is required to make
.'a return, or providing incorrect information in relation 1o any matter affecting his
oi: liability or any other person or of a parnership (Scction 95). The penaltics
?.o,e._a&.mo_. in section 95 depend on whether negligence is involved. Wherc no
negligence isinvolved, the offender will, on conviction, be ligble 1o a penalty which

- equals 100% of the 1ax undercharged by reason of the incorrect return or informa-

tion submiticd. In the case of negligence, or wherc there is no reasonable excuse
for filing of incorrect return or provision of incorrect information, the offender will,
on conviction, be liable 1o a penalty which equals to 200% of the Lax ::amhnsmamoa :
In addition, he will ‘also be liable to a fine not excecding § 5,000/- andfor -
imprisonment for a term not exceeding three years.

The third group of offences are dealt with under section 96, which covers any
- person wha wilfully tries to evade or assist other persons o oéam tax. A person
commits m: offence when he -

" (a) OBE from a return any income which should be included; or
{b) 'Makes any false stalement or entry in any return; or




