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EDITORIAL

The weakening political and soeial economy, the _.:nmomm.mw.m mmnam&mm.
of political and even judicial corruption, growing frustration and disilli&ign. -

ment among the masses due to mass poverty, mass c\:mau_owamsd nd
mass violence is throwing up more and more predicaments in whiéh
people find themselves affected by remote actors where there is o
leverage to-control their actions. The modern technology including com-
puterization of every aspect of life has increased the power of the ‘mqoam
and powerful to manipulate the existing faws and legal entitiemérits.
Masses arc bewildered by dramatic iricrease in lawless violence and
standardless use of force both by the agents of thé "government and
dominant groups. Trust in law and legal methods is fast declining. The
governors of the people are perceived to be tnable to control the corrupt;
the oppressors and the violators and are believed to be susceptible to all
kinds of illegitimate pressures. For the poor and the victimized, the state,
law and its agents are present as oppressors. Proriise of liberation is seen
as empty. Enduring loyalties to Anglo-Indian adversary jurisdiction, ¢olo-
nial structure of the bar, bench and police, shocking instances of admin-
istrative deviance, and growing decline in uo:momﬁ?o_.m:n% have remained
the pervasive feature of the Indian public life,

The question is: is law the only effective instrument of basic transfor-
mation of values and attitudes or are there other agents of social change
far more crucial than law? When we employ law as a means of social
transformation we somehow tend to think of law as an autonomous and
self-sufficient force upon which the rest of the social order depends.
Thus, we oversimplify the nature of [aw and exaggerate its power. But
law is neither autonomous nor self-sufficient but is heavily dependant
upon other institutions to accomplish its tasks. We rely heavily on formal
structures of law composed of the documents L.e. constitution, statutes
and precedents, the apparatuses i.e. legislatures, courts, executive de-
partments and the personnel i.c. Jjudges, lawyers, administrators, police-
men. We begin to believe that a legislative enaciment or.a judicial decision
aimed at social change would automatically be translated into correspond-
ing social actualities. .

This is, however, a mere delusion. We exaggerate the power of law
because we have inadequate notion of both what law is and how it acts.
Positive law mcvo?w:n.m‘:_uon,m.: established social order which is sup-
ported by prior facts such as caste, religion, family, morality, habits,
beliefs, attitudes, emotions and traditions. Law has to perform the task of
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repairing the deficiencies in the 'social order. For instance _ms.. and .._
action tries to eliminate social and economic inequalities, social oppres- -
mmos..w.n:nnn...&mnaa?m:o:.. untouchability, oEE..qu.wmmn,. a.oﬁg n: .
bonded labour and caste-préjudices. These ,anm&mﬁﬁnm_i the social.order.,
re roofed in arious social and religious institutions which.law, seeks:to
_.mmwmn....immmmmm&_w, the most conspicuous and WB_”..E..ESH of .Emm@mbmﬂ?
tions have been family, education and religion which perform the.c cial.
nmv_m oh.c‘unwmoﬁimnw human nature. These institutions exert a.po ful -
m:m:n:om.‘m‘nomgr‘m attitudes and behaviour of the people. The effective..
operation of law as an agent of change anvnba.m mmwmnq upon .En;msmﬁ&mﬁ N
extended by other social institutions. If the institutions of family, nn._..ﬁm#
and education have not been doing their job properly, law m:m:. be missing .
m:ﬁvoz from them and all our attempts at social reconstruction through
law will be thwarted or delayed. Law and legal action may not Unwmgw to.
provide ?mvoos&nonm of cultivation, socialisation, sense of obligation,
nmmﬁosﬂmm:&\. sympathy, fellow feeling, and oﬁnm factors that EQ..HE
human character in definite ways. These undertakings have to be .nE.mHna,.
on by other social agencies because they lie within the province.of

morality rather than law.

The question is: to what extent can law solve social ﬁqow“mﬁ.w m&..&.;
achieve social goals? What was said by Dean Roscoe Pound in his
Mahlon Powell Lectures delivered in 1942 holds true even today:

Recognising the limits of the reach of law, he remarked:'

When we have got so far we must pause to inquire how far, after -
all, the law in any of its senses can achieve this purpose (of
harmonizing human demands, maintaining a social order, and P_:.,
thering the course of civilizations). We must ask :o.é m.ma social
control through politically organized society, o.ﬁwnwsam in an or-
.an\l.% and systematic way by a judicial m:a. maBE_mqmﬂ.wm process
applying authoritative grounds of or guides to n._mn_muom by an
:m&ﬁoa.ﬁﬁ?n technique, can stand by itself as self m:m.mﬂ.a:ﬂ .mza
. wnnc;cw. itself to the maintaining and furthering of civilization.

vii

and sustained legal action. This ‘ultraindividualism’ of thé'Comi
and the Anglo-American legal tradition prevalent in the days of Roscoe
Pound has to a large extent been modified by liberalizing the rules relating
to locus standi, but the fact remains that redressal of the grievances. of
the poor and the victimized groups depends largely on the initiatives and
the power of social activists. The second set of limits, in Pound’s analysis,
arises from the difficulty of ascertaining the facts at issue. ‘Despite
relaxed standards of evidence and procedure, the legal process still insists

on legal formalism and adherence to accepted rules of evidence and
procedure. Third, and final, limitation pointed out by Pound relates to'the
inability of law and legal*apparatus to enforce duties, protect rights and
secure redress even by a well disposed judiciary. Here he réfers to “fhe
intangibleness of many duties which are normally of great moment but
defy legal enforcement.” He gives examples of gratitude, benevolence,
and obligation to help those in distress which cannot be enforcéd by'law,
Then there areicertain rights and interests which are often infringed ‘in
ways that'afe so stibtlé and difficult to establish that the law and courts
cannot protéct against them. Alienation of affection, dominatiori and
invasion of privacy fall urnder this category. Dean Pound refers to ‘the
inability of law and legal apparatus to inculcate moral ri ghteoushess. Légal
machinery, according to him, cannot remedy many phases of himan
conduct and human relations. Law would be helpless to impose many
traits of character, and modes of conduct which are morally desirable and
socially usefui. For character building we have to rely upon other institu-
tions and agencies like the family, religion, education, professional and
ecomomic organisations to instill in men and women, the habits and
attitudes, the .Ho&nm of behaviour and the mutual respect and cooperation.
It is beyond the law and tegal apparatus to inculcate morality and instill the
habit of conformity ad obedience in men and women and to make them
accomplished social persons. : e

.H.:zmsnmnncw@mmmﬂ“.\ﬁa.r.ods.mg.amﬁ,.ﬁ:n...._H.mekcmznmwan.ﬂ{nfﬁ@&...
B P o b S P R bl i

_action, ?n.vnmo:om__ lirnitations which preclude our doing by means

mmrn.. .?onnm%ﬁo&ﬁélo:m,mnﬁm.om:E:mno:m.Emﬁ
Bl yidhebi i b

orce of legal action for social reform. The first limitation of

'A'SErise of responsibility is indispensable if we have to live and work "
together. Responsibility, again is a social virtue, a trait of character and
there is very little that law can do in inculcating moral virtues, Law can,
of course, make people accountable to their ocﬂ..éma.wo:..osm.iommnﬁm.ﬁrn
legal rights of others. This s done by creating legal duties:and.imposing
sanctions for violating the rules of behaviour. Inculeating moral virtue of
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a rmvﬁan if. mw—.::ur culture, w&:nmzos maorality;
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“he. Lﬂmﬁnmﬁ nmE io:..a vo »rm.n defiance :of  law,will:
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i the ﬁooEn “whose Tives it governs. The o.&m_. social :
m.q_—..ﬁ _No w fitily:’school  ‘religion and morality are in more intitat
withthiifah emotions and thus mould hurmian character. ?o_.nwon.n  unless”

=i

BQ.n int mﬂmﬂn moo_& Emﬁc:o.w_m are mqﬂsmﬁgna 8 ﬁﬂaﬁmwm Eo: E: a

Hrm nmmnw.o% om :ﬁ _amm_ mn:os in mo?aﬁsm Eo mo&m om. moﬁm_

e

_cm:nn s nnﬁmmu\ affected by the political economy and cultural policies.

H_Ho _uo::nm om nc:E.mH nationalism” nurtured :.:.osmw the vague mza

LAV

controversial, oonoovsoa of Hindutva appears to be working to the

gnguﬂamnwm”how the interests of the Dalits and other OUanmmoa n_mmmam The.
nnOboEE coro_mm ow liberalization and privatization being pursued by the
5&55 mﬁﬁn has. H,m:oa to m:mEnE wealth  In a manner ,S:nr Soc_a

" PR
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ntﬁERn m.oﬁﬁur generate growth. Enr .Em:on m:a o:n::ﬁn moouwrm,za w
omosoipn inequalities. How can in mco: a setting; .oo:nw achieve. social
_:mSoo mﬁ%_% by.acknowledging new voﬂﬁ:\m human rights? qunmaﬁw of
norms and values and creation of elaborate institutional mechanisms. for
mmnnﬁﬂ:m rcEmun n@:m:ﬁm:ms and Ezoum:mﬁn social climate and elimi-
nate pre- nmﬁ:wrﬂ feudal or semi-feudal Bommm of exploitation and oppres-
sion is.the task of the political executive and social and economic institu-
‘tions .m,.n\u vaownmmuo:& organizations and not of the judges. Unfortunately,
.”wm_vorﬁom_ economy emerging in m_og:mnm India has resulted in the
m@ﬂdmron of new social classes of landowning prosperous farmers, trad-
€Is; mone nnmn\ﬂmf m:a ,cczwmcoamﬁm which are controlling moopm: and
Ed_uon E.E oEEE_ networks m:a are promoting the omﬁ;&-
am<n_o_uao:ﬁ The economic ﬁo:n:wm of :vo-.m:mmcos and

Bawm:_.mmma by successive ﬁo:zcm_ regimes have provided enor-

m.wan Hm 5@ ioy.w ,of other.social.institutions .which heip to:make:

and ﬁn:mno mm; 0. mﬂmoﬁu their, work, and their-hold on individuals. _mn.

s as well as'legal and normative value system favourable
Socia Elasses: WE asm wmm mﬂmo wma the. :mmmﬁed _Bﬁmowm
RIAs:

ta a ,nmﬁ_.nmm_ou “The Bco# mﬂuamcana and pub-
SERE zooaaama in thecking" the growing friis-

3 gt

bnammn& &mmmmm mem vaomco:ou ‘of
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miseries and personal misfortunes.- But when a stage would come when
the gap between what has been promised and what has been performed
would become too wide, the outcome will be only confusion, frustration

and disenchantment. The courts might then lose vmﬂmcmmzm voinﬁ.‘m... n-

ing away 50 onﬂ&grg ow E&n_m_ Emﬂ:c:o:m

It is beyond the judges t¢ instill in men and women, the vmczm..m..da
attitudes, the modes of behaviour, the mutual nmmﬁnnﬂ and cooperation, that
are indispensable to a decent social life. They can undoubtly intervené to
correct any form of exclusion, discrimination, exploitation and institutiénal
abuses. The judges have performed this task in a commendable way in
:Ego_&:m the ideology of rule of law. They have unmasked the repressive

realities of State and law.by providing access to justice to the poor and the

victimized people. But the law and Hmmm_ action can achieve something of

real value if other social and economic institution besides law also perform
their function in an efficient way in the formation of human character’ 8
make men and women acceptable social members. S

While E_.:Em an editorial note to this volume I have taken the _HGQ.Q
of expressing some of my views about the H:.a:m o:mé in bringing about
desired social transformation as I could not compose a full paper for this
volume due to my pre-occupations. I am, on behalf of the Faculty of Law
and the Editorial Committee handing over this volume of the Review to its
readers. I thank and congratulate all the learned contributors of the papers
and book reviews for their excellent contributions. I thank all my col-
leagues and office staff and others who undertook and successfully
accomplished the task of bringing out this volume. The volume in your
hand contains outstanding research articles some of which very aptly
highiight the complex and intricate issues and themes of contemporary
significance in the age of globalization. The Editorial Committee will,
however, gladly accept any criticisms, suggestions and comments for
further improvement in the quality of the Review,

Of course, the most difficult task had to be performed by the Editorial
Conitiittéet
the moving force behind this noble venture. All credit goes to the Editorial
Committee for the hard work and extreme patience with which its mem-
bers have brought this issue. The réaders will immediately notice that it
has been the endeavour of Kamala Sankaran and her team to further
improve the quality of the journal. Apart from Kamala Sankaran who
ungrudgingly spent long hours and days in editing, correcting and organiz-
ing the manuscript, Bushan Tilak Kaul and Bal Krishan Raina equally

under the ableé Teadership of Kamala Sankaran who-has been -
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deserve great appreciation and thanks for performing arduous task of
editing, reading the proofs and correcting the footnotes for uniformity’
In Em wa%.oﬁ.& .aown Ho,nmm volume of the last year I had. expressed the

hopé that more and more colleagues and students will come.forward by
contributing their paper for the Review. I am glad that the response from
our colleagues and students has been overwhel

ng for.the current issue
and this shows great potential and talent.in ou

r: Faculty-which would
continue.fo serye as .m.a,:o&& for other law, faculties in the country in the

EAREREN ke T

field of legal research. . .

*+ Tn-the ¢énd'T thank'the proprietor of Shivain Préss for doing a meticu-

lousand professional job in the publication of this issuic With & quality print,

firlest'paper-and elegant cover and design. For the errors which remain T
acknowledge -oversight and hold myself solely responsible.

iy _

Delhi- . !
June 1, 2003

Parmanand Singh
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JUST FAMILY LAW: A BASIC HUMAN RIGHT OF
ALL INDIAN WOMEN §

Archana Parashar’

India is a country of diversity and for the most part we seem. comfort-
able with differences. It is perhaps a part explanation for the ..n,,%m.mm@ﬁon
of many religious personal laws, governing women.: 3 1i; 3
communities, differently in family related matters. In Hrwm.vmwmmh,:m cver
I'wish to argue for one family law that will be wo:-&moian.:mwo@.._m_
for all Indian women. Family law usually is not associated | ith, a
discourse of human rights but uinless women gain equality of m..wmvﬂ.,m.,.mn
personal matters they cannot be said to have the basic Human Right. .In
making this argument I am fully aware of the charge of essentia
universalism. I'however, make my mnmcEnE in the wﬁnn%mo‘. text
where for more than half a century a post colonial mﬂ.wﬁn has fa led to
guarantee basic equality to Indian women in the area of family relations.
All religious personal laws manage to treat women less favorably than
men. History of reforms within religious laws is not promising either for
the majority Hindu community or the minority communities of Muslims,

Christians, or Parsis. The Constitutional guarantees of sex equality ,.wsun_.. :

religious freedom have been interpreted by the Supreme Court in such &
manner m:m.ﬂ.%moia_.nmﬁoa\. religious personal laws are not found to be
unconstitutional. Adequate legislative changes have not been introduced
as in a democratic polity the incumbent governments have chosen to
politicize religion and play constituency politics. The civil society has
failed women as gender and minority identities have been inseparably tied
‘ to religious identities. It is in this context that I'wish to argue that we-are

at an impasse. Feminists and cveryone else interested in social justice

need to move beyond the religious/not religious characterization of ‘the

~-issue-of-famity-law-and-recon ceptualise the issue as 6ne” aboiit-‘gender

justice,

This paper is divided into three broad @mﬁ.m. The first section gives a
brief history of the origin of the concept of religious personal laws. A
close analysis of the inviolability of religious laws is examined to demon-

*  Division of Law, Macquarie University, NSW 2109, Australia. Contact:
archana.parashar@law.mq.edu.an. :

of various religious.
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strate that these arguments are more often reliant on a claim of minority
identity. Discourse about the rights of minorities must take into account
not only religious but gender claims as well. In the second ‘part an
argument ._m ,Eman that the mom_ mm gender justice, osﬁ be- cn:on Enﬁwm
by law feform. 'In thé 9:.& mnmc o4 m ﬁm_.; .:ﬁw Boanu of u:mw family _m€

1s developed.

1. ORIGIN OF THE CONCEPFT OF W_m_._m,_OCm PERSONAL h>s,.m

Hindu, ‘Muslim, Or.ﬂmﬂma and wmwm_ communities are mO<n~.:mm mw .90:1.

Hmvgﬁ{n wnrm.mm:m voﬂmosm“ ﬁms..m in the matters of ‘marriage, divorce and
related issties, as well as mzommmm_ob to E.ovmﬂu\ In all these Ha:m.ocm
ooﬂiwmmﬁmm.ﬁo?o: ‘have 1éss than equal rights than men. Hindu law is
the'only nn:mﬂo:m vnﬂmoum_ law that has been axﬂmsm:.nd\ modified by the
,_omum_m.ﬁcwn ““Hindu women" have been the main beneficiariés of these
ormnmom G_.: they’ Wma.m not managed to attain a ‘complete parity of rights
“The mﬂm:_:m point om my argument is that denial of equ :Q
c:._:m:mmzw and we must argue for complete equality.
ovﬁoc m_EEEEm block to such a vOm_zo: is that equality is one. mSoum

Ems% ralues’ mnm n,n._cmrq is mcvvo,o.o&w a western value. ‘More mﬁoo fi-

om:%u when nQCm:Q msm freedom o:n:m_os seem to be in conflict'it 1s far

from established tHat equality should have precedence. I wish to argue

that the Oﬁvom_ﬂod between gender equality and freedom of religior is a

false dichotomy. Reéligious personal laws as the quintessential expression .
of religions is a relatively recent development. I will endeavor to establish
that religious personal laws have transformed over time and that religious
freedom can be enjoyed simultaneously with granting women equality in

ﬁwaon& Thatters.

- . India was a plural society prior to noHoENmzou by western powers.
Hﬁ%md. society like other pre-industrial societies, did not make a separation
in, the institutions of religion and law. Sociclogical theories of moderniza-
tion provide that a feudal, agricultural, rural society changes into a modem .
socicty with the separation of political, economic and social institutions: .In

posed to be the household, but gradually the production of commodities
o “and house :oE became. separated and markets arose for transactions in
" "Thus mﬁovo transformed into a modern, nmﬁ:m:mﬂ system,
ion o». ﬁrm household from the place of ﬁaoaco:ou. The

e my Eo_smz AnD Famity Law Rerorm (1992).
ENDER AND HISTORY: THe LiMITS OF Social THEORY IN THEAGE
id Cheal, FAMILY anp THE STATE OF THEORY {1991},

VI F e e e et TET T P TR o Ly 3= n o e e

e eprEeROdern-societies-the place-forproduction-and- consumphion-was-sup-—
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colonization of Indian society by Britain introduced ideas-abgutysuch
separation of institutions. Indian society at that stage had not follos ‘ed the

same path of development as Europe, and when British wo:cmw «,:&mmm_
ideas were imposed they did not create another English “,m%mﬂmmm_mw\. The
tensions nnm::_nm m.o_: the HEvow:_ou ‘of alien conceptsis s sméthing th

zmm_nm that
we still live with 8&3\ One such fundamental idea in Europ mmrm.. wcwrﬁn
the amm of Hu:c:o and u:ﬁ:n mﬁro&m lies at the root of thé m%momvﬁ of

Wormuocm wﬂ.moumz -L s (RPLs wwﬂammo& wcvrn\ﬁﬂ?m qmwm_ﬁ .&h% (is"a

conceptual means of oﬂmmq:NEm _aomm about the rightful scope of mﬁmmn.

Ty )

governance, e.g., roi mma :6 mﬁmﬁ can, ot mroa_m regulate’ our lives; s&mﬁ

et T

fail SE:: m._m E.Em”o mﬁrnaw

The: wncmr administrators carne to an Indian moopodx ﬂ&n_.o m: wmvooﬁm
of life were subject to religious rules whether enforced by the: political
rulers or not. The English administrators in the early periodsiof. no_E:Nm-
tion made a distinction between personal. taws and- all other, _ms.m. All
other laws were legitimately. made subject to the political state. Odm% the
RPLs-were nominated. as not subject.to state control because :of.their
religious nature.* It is worthwhile emphasizing that this legitimization of
state intervention was otily ever valid for the colonizers. Any Indian in the
then contemporary society would have found it incomprehensible that
their religion was so constrained that if only regulated the ‘personal’
affairs or thit the colonizers were legitimately. regulating other'‘non-
religious’ areas. Once the division between RPLs and other laws was
made, it did not necessarily mean that the RPLs were left entirely
unregulated. Legislative and judicial actions nevertheless transformed the
nature 'and content of these formerly religious laws. To startavith; the
exact ambit of RPLs was ambiguous and changed over time. - For
example, initially contraéts were considered a matter for religious rules

but later made subject.to legislation. The Hindu practice of satiwasonly .
gradually .came 10 be regulated as the British maE_qumSﬁ 55&:«

P

accepted the _,m:m_o:m sanctity. argument.* So too Hindu widows’.remar-
riage, native converts’ Hoamﬂ_mma. the 880<w_ of caste disabilities, are

3. M. P Iain, Oc._.r_z_mm OF-InDIAN LEGAL :_maoz 561-2 (1966).

4. . LataMani, Production of an Official Discourse on Sati in early \Sammmmabe Century
Bengal 21 Econ. & PoL.-WeekLy WS 32-WS 38 (1986). She m.n..m:mm:\n_v. argues that

the colonial discourse designated. as ‘religion’ that part. of indigenous Q.__:_:w i?n_.

it did not cheoose to oqumm S S e g

viln.
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examples of assumption of specific legislative authority.

mmm:m: law influences came via ._..c,&m.mmy.nonﬂ.mon even in the B.nm.,m%w
laws. that were lef§f-tmlegislated. The judicial officers were essentia ¢
trained in the comion law system, and even ‘iwmb mwmﬂk_b.m the w.t._nm o
Hindu anid Muslim faws, they necessarily interpreted them according to
their under wm.n.&..._.m _.mm.m.wn E:m "The common Hmé mEmﬂbm .mS‘amwm.n m:a
oGedure managed to transform the nature of réligious rules. The Privy
ifically held that the f rmulac of ‘just >, cquity and right’ ahd
e’ it in various British charters implied the applica-
aw if found applicable to Indian circumstances.* These
decisions in tum ».o_d._nmwm:&mm _z.nnomna mﬂm zEm .adm.:nna ._.:o.m“.dwwmtﬂm
of ‘the ‘principles of English law into the riles' of RPLs. . nEo%_ww .
w&:&oﬂm&. ‘personal matters but M.Tnu\ mﬂmﬂ:mﬂdn came to rea —M@ hat the
wmrmwocm laws were not necessarily scriptural laws. Thus ; indu law
incorporated a complex interrelation o.m mmo_.wa ,.anﬁ.m.. and moEm. :mmmmw
customs.- While Islamic law did not givea similar ..HENW_.ESJQ to cus o”s
the courts recognized the customary claims m.m KCm:.Bm., Hro._.aaﬂnﬂww 0
change of RPLs thus turns out to be a .mo:cu_.,c,ﬁ. it is a fiction that has
"a'strong'hold on our collective mﬂwmmumconm.‘ The-1ssue ,M..o,. nosﬁoﬁﬁoﬂmﬂ%
legal thinkers is whether it is a sufficient reason mo,n,. m:.og:.dm :ﬁ. mﬁwﬁcw Qco
to femain, especially when women are denied .on,:m—_q in the Process.

1I. RELIGIOUS OR hm@»r O:>7__.0m:

The dominant discourse in India, since anﬁ.n:anbon from mm.wo%ﬂ:
rule has been whether RPLs, as an aspect 0m _..o:mpo: can be an_ e M,
a secular state. There are two kinds oﬁ objections to any Boa_momccﬂﬂ Mm
RPLs, one is a theological argument; ..36' mmoosa however, relies %_Wo:
public/private conceptual device to claim .:,:E.:EJ\ from mwﬁﬂ regu .Mm:wm
Ifas argued above, the concept of RPLs is a construct, and t M moomwwEn
) nn:.mwo:.m 52“.50 of RPLs does not m”E..a. up to mnn:ﬁﬁr it may M p .n.:__ma
\,ﬂ,o.ﬁwnmnn.bm.ﬂrw difficulties of determining ﬁ_n relative powers of a secu
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However, like all other freedoms it is not an absolute freedom. The real
contention is with regard to determining how far does or should religious
freedom extend. Those claiming the immutability of RPLs draw ‘the
demarcation so as to put RPLs in the sphere of religious freedom. As a
corollary, any change if at all possible, will be religious in nature; ..

. In this mnmnﬁ,_na the Bom.mmnm:o: of RPLs is a task of owm:mﬁm
religious rules and the state as well as academics - whether legal, feminist
or philosophers - or those sceking social justice, have no locus standi.

The legitimate authority éither to interpret, or modify such rilés belongs
to specific experts within different religious traditions.” If the religious
experts or spiritial leaders of religious community work fo “reform’
'some aspeets of their religious practice or doctrine, the” outcome “is
commonly understood as religious réform. Religious reform movetnents
are a constant feature of history but whenever religious reform happens
it struggles for legitimacy vis-a-vis the traditional or orthodox versions and
only éver gets partial endorsement, .. ...,‘

. However, even this partial legitimacy for the changes brought from
within a tradition is a welcome developmént. Outsiders'to the tradition,
while riot authorised t0 inttoduce chatges, May be able t6 rely on 'such
changes for pursuing social Justice for womien. This much is not' in
dispute. Problems arise when no change is forthcoming from within the
religious tradition and it is argued either that the religious rules are
mmog..o,mm:”.nd and eternal or that no one else but the religious mxﬁm:.m may
msu,om.:wm change if they think it is possible and necessary. This is
precisely the situation we are faced with in India. o

There is no scope for further argument if it is accepted that RPLg
represent eternal religious rules which cannot -be modified. This is an
interpretation I must disregard as.it is contrary to the factual evidence of
.changes in RPLs and as it ¢laims an exclusivity that does not allow. any
‘possibility of debate or change. Rather than making religious change the
focus of attention it is possible to restate the argument as one about
gender justice.  The fundamental starting poinit for discussion then'is that

o wiTHeological Argument and Religious Change: Réligious -autonomy

‘of freedomn of faith is undoubtedly an intégral m,mﬂ, of a'Liberal democracy. _

T I3 m..,,. (R .

‘ m,.mm....ﬁ.mﬁmﬁoﬁ o\knmtwme..imozce xaaqa:a.wa_mom._u Z@,o_.n,m m_V_.._n_:w: >nunm_m.

39 Nua“ Mohammad Ismail v Lala Sheomukh AIR 1922 10% . Berre

B fe yasanji v. Sheikl Mashedin 1887, LR 14 JA at 89. _U:;nm,d ) __,“

amwc.\. and Good Censcience in J. N.°D. >5amnmﬁ: (ed.), Om>zo_z¢_wfv.”..€ '

untries (1963) provides a detailed analysis of the effect on s 0
_wn‘o*..\_chmnn. equity and good conscience. i

gender equality is a desirable goal. It may not be subjected t6 any other
competing goal or right. The obvious next question’'is whether ‘every
religion, in its personal law provisions, can be expected to embrace gender
equality? If not, should it be ,o_mms‘_,_,a the state to modify religious rules or
replace them with state enacted laws? T argue ‘that every religious
tradition ought to be able to conform to this ‘external’ standard or lose
state protection. : : _
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.- * .. A. Religion and External Standards —
Public and mu:.xﬁm Mﬁmmwmh

g,owﬁo:m _oEmn:on to ﬁr_m ﬁSﬁOmEou is that whether religion is
understood as-¢ternal:or a-product of socio-historical -change, either way

: 1$ not opent 8 o—.:.:au\ Ea Eomumowﬂo b -.omnnnuon to Qzagm_ - nomn-
a._na H.ormm on .mso mﬁwdon :.EH

b,

ornnw on 58 ﬁoéonm is that 50 Uﬂﬁ.ﬁo sphere
om - m&BEm&% ‘freedom wuoE state nmc_mc n. Thus
ﬂ Emﬂ i sznwm of religion m:& z..oamwoao ao:mmocm Eiw the

state oam ‘not have _mm_samﬁn mc_n?o_.:% 8 583.@:0 vnnm:mo Enwm are

U:ﬁ:n mvrwan activities.
mcm 2 vast ar .n.,_.EH of mm_.:::mﬁ :85?3 also Qcm.hm that nwvomv_mm :M”M
%m ﬁ:ﬂmo\bﬂ:ﬂmﬂw divide _So_um women under ﬁmﬁ.ﬂmao:& o“u:qm _A_MOE:
.ﬁcduoﬁnmq free mﬂe.mﬂn mﬁwﬂd Carole wmﬁngm: is Hrn most we e z._n
feminist for mnm_zwﬁm Q_o _ano_cm»ow_ mcbososm of aom:_nm éoﬂo: he
H:rmwzmﬁm row_ mna E.Zmﬁ sphere and thus not wcgoﬁ to _ﬂ ie 0 mmm oS
ovﬁ.mﬂﬁu\ in ::n vcd:n sphere.” Family provides the most familiar M :s;a._
tion om this mmm..:zna that as a private sphere institution it ovoaw es o
values of 16ve and altruism rather than those of 595&:&&3%3 ﬁoowswsm
tition that operate in the sphere of the ‘market or the values %\ _:M q“omm e
equality ‘that are supposed to organize the public sphere. aoﬂmﬂom e
inhabitants of the privaté sphere-of family are thus-denied ju

.mncmm:u: and family Telations -are wxﬁnoﬁwa to be about ﬂo<n and giving
?\:row r»: about individual :m:a .

n :mm most 854505m€ argued .&mﬁ the o:m_‘moﬁoiwmﬁos of family
o AT

vate, mm&nwn Emﬂﬁcﬂos does not: Bnms that .Emﬂnn cannot be a

wa_mm: <mEn 1 o,.mmENE.m: fafiily; relations: 5-Okin's -argument; ] mcwrn‘.&.f

vyt

rm,m 2 &moo" ﬂ&naﬂ.msom to the ,mmcn of :5 vﬁ<mﬂn nature om H.nrmwo: and
- .ar;rn L

Lo e

RH» Sioy rujes of _unamonm: relations.. She Unoﬁaom a4 mmﬁmzm@.mﬂm:_ﬁmﬂﬁ moM
‘makine justice erative principle in the organization, of the family

€a
.q@wmm%m %w% @ﬁrn Em:gosﬁ inall its moﬁm; “but. w:mm« mro uses mms; 5

- At

PN ‘./,
s . L ..

ATE: mmzaz_ma LEegatL Ummﬁ,mm 233

mﬂo: of mEH ﬁoEmnw. ‘An

dan; JUSTICE, Genper AND THE FamiLy (1989).
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argument that justice is the primary moral virtue. This claim is linked to

a prior assumption that human society is characterized by the .,,o‘ﬁn:..&-
stances of justice’. These include the condition.of ana_.mﬁn..mnmﬂ@pq..ow
resources and while people have complementary netds and interests:they
also make conflicting claims on natural and social resources. e

claims need to be resolved by reference to rules that are just. In a.mu._:u\

relations it is @n:mzw relevant that rules of justice apply.

Thinkers who claim that in the family love or altruism and not justice
are the highest values misunderstand what is meant by hzmson ‘as the
primary moral virtue. Justice is not the only value, and it is not antithetical
to love or altruism, but justice is the most essenttal' value! It is'in the
conditions of scarcity, and when interests conflict, that justice needs to be
operative. For instance, maybe wives would never :mﬁw an occasion to
ask for their fair share of property because of the mn:nﬂoﬂq and" $pon-
taneous affection of their husbands, but if they did ask for it they should
be entitled to it. There is simply no reason to assume that Jjustice moaowoi

takes away from intimacy, harmony and love .&mﬁ are supposed 3 Eo«ﬁ:
within families,

The EEOEQ comrnunities in India have consistently put forward this
argument with regard to changes in the religious personal laws, namely,
that religion, asa ﬁ:<m8 sphere institution, is the exclusive concem of the
community. Unlike the earlier theological version of the argument that
only those with religious credentials may interpret or modify religious E_nm
‘the argument here is that it is a matter for the religious community and no
one else. Such religious communities making this claim are invariably
minority communities as well and maintaining their distinct identity be-

comes merged with the argument about the religious immutability of
_personal laws.

B. Religion, Cultural Identity and Essential Qaﬁn?.:.:.mw

"The concept of essential capabilities is developed by Amartya Sen and
utilized by Martha Nussbaum.® The idea that religion forms the basis.of

kS

an ethical life and is an essential capability, in Sen and Nussbaum’s
terminology, is not controversial. What is controversial is how to balance
the claims in the name of religious autonomy with other liberties/free-
doms/capabilities. Nussbaum develops a nuanced argument about the
scope of legitimate ‘interference’ with religion.'® I will explain her argu-

9. Martha Nussbaum, Women anp Human Om<mro_uzmzq (2000}, chap. |.
10. __S. chapter 3 at 167- wao
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ment very briefly, but I wish to disagree with her. Zcmm,cm.za says that
any account of the tension between religion and women’s ﬂ.aﬂ.nwmm Emﬂ
fails to recognize the complexity of both wnﬂmmon N.Ea. women’s Eﬂnﬂw.ﬁm is
worthy of scepticism.-- She argues: for the intrinsic <m.m=m .o.w wnm_muoum
capabilities then'goes-on to exploré roi‘nmrm._oc.m capabilities of eac
person could be-enhanced in oosmaz.&oim_._d.m_.amm. The G,m Oo:.m.ﬂ::m.
tional principles of non-establishment-of religion .»:a free exercise o
religion ‘operate._together. to. uphold the citizen’s liberty of oo%%n_m.uon
ww.&:ﬁ the ,_v_nnmmﬁnm.om groups. Nussbaum ,.mma.onm.ﬁrmﬁ we mwoc.. refuse
to ..m?ownmmﬂnnann to religion ”ﬁb\nm ;its ,_v.ﬂmmﬂmnm,. harm people in, kmwﬂmm
oo<naom.d.u‘_ the i@.ou_.mw@wgﬁﬁnmﬁ,mo,io,xﬂ,. n. is &wﬂnz_ﬁ to anﬁmﬁdﬂ.ﬁ. i
issue with ._.mmwnm.wﬁoﬂﬁmnnnm internal to the n.m:muon :‘mm.:... When re _m_mcm
actors. B..ﬁ._wﬂatwm_.n._wma.ﬁno.ﬂommﬁadm itis .Em.m.oE.n to judge whether ﬂw “.3“
are nnmiwwﬁwmbm.mvccw_d:mwbmg Aﬁ:_w the ﬁw:._nu.ﬁ:w of moral cons mﬁﬁ
Bm%,nm_ﬂo,é.. us to judge such claims, it is only right that mco_g “mm.momm_.:uuan.
should be made socially rather than by Em. state or H.Wn _cmpo_maw. . m_.a
mxmmm_vanh the Indian Constitution uses the political version ..om E.n principle
of moral nwnmﬁnmmsﬁ, makes no pronouncements of snrm: IEQEmB is or is
not, but it simply make$ untouchability illegal. Socially ﬂ.ponw_ constraint
E.wEdaEm do valuable work. :

Z;mmrpmza goes on to examine whether mnx.&mmiawnmaon _ﬁ.;rﬂ?m. a
religion is permissible. She agrees that the very singling 9..; o.m So.swn.ﬂ ﬂ.
differential treatment in a central area of human mcmnﬁ.omzn.m is i won
unacceptable. But she then goes on to say ﬁ.wmﬂ some choices Eﬁ_.mw om.
the religion should still be protected. For instance the HmMmoﬂ.:m H mm
women within Islam should not be modified by the state. The rationale for
this is that even though the non establishment clause 1s meant to vmoﬁwoﬂ
the individuals free exercise it is not always the case. In the ﬁmn:o:mmn
historical and contemporary context of Muslims in India, state mcv.nml oM
their religion is essential. In their specific circumstances @_mwﬁm@:m. n\m.g
would amount to Muslims not being treated as equal citizens and in fact
nonestablishment would be defacto a type of Hindu establishment.

“I'fisasies WK NUSSHATHS Suggestion that in-view" of the-current
a . "H.,iw.mnbm ‘Hindus voﬁ.wozmnm:%.m:a‘mo&m:u\. it is imperative ﬁ.rmm Mrm
state refrain from modifying Islamic religious personal laws, firstly be-
R R .

,.wwcm.o..w.mnnovﬁm%n#m:mmocmsm.aam,omﬁonmoum:mim. ,E:m _m.mﬁ HME
‘a’contentious issue as I have tried to show above. Secondly, it gives too

round to the claims of religious leaders, that only they can decide
ething is internal to or an essential core of ?nﬁ‘mmrmﬁ.:.
5 too much weight to the claims of minority identity and not

onto gender justice.
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The makers of the Indian Constitution-acknowledged the importance
of religion and guaranteed freedom of religion’as a fundamenta ‘Tight.
The authority to deteymine whether any matter constituteian esseiiiial
non essential aspect of religion has at times been given to the com
but at other times the matter has been scrutinized by the court:"A%yet
there is no clear pronouncement whether RPLs form an esseritial‘part of
religion that cannot be legitimately rodified by the state." The Sipreme
Court has upheld the validity of social reform legislation even with regard
to what are claimed to be ‘the essentials of a religion, e.g. the‘right'6f a
Hindu denomination to decide who could enter their temple.!? But'when
the Supreme Court held that mainténance provisions of ‘the ‘Code of
Criminal Procedure 1973 were available to Muslim women aswell is
other women, the public reaction of a section of the Muslim community
compelled legislative intervention by the government of the day{'%Fhe
distinction between the two examples is not in the difficulty of defining the
essential or core aspects of religion. Rather it is in the majority and
minority status of the'Hindu and Muslim communities. So too-thiglegis-
lative history shows that the issue is not about conflicting fundamental
rights. Itis the claims of minority identity that,explain why the ‘religious’
laws of Hindus could be extensively modified but not those of minorit

AR

communities. It seems obvious that the debate ought to be .Emﬁwoa

differently - rather than being about religious sanctity it is .Hn&._km.hvoﬁ
cultural identity which is linked to the minority status. If this reality can
be accepted, then the inquiry is no longer abéut the legitimate authority of
a secular state vis-a-vis religion but is about the responsibility owp..m.,ﬁﬁm
to safeguard the minority identity of certain communities. If so, the
reasons put forward by Nussbaum for leaving alone Islamic RPLs need

to be read as arguments about the claims of communities to distinct
identity. ’

The right to maintain a distinct cultural identity is however much less
clearly theorized than the right to freedom of religion. The question
whether the right to a distinct cultural identity is compatible with ‘the

- .‘mcsa.m.ﬁ_@zﬁw?lmr?cm.émxzoacm_:%.Ecmﬁ be answered by reference to

different arguments.

1. For a detailed analysis of these issues and Supreme Court judgments see Parashar,
supra n. 1 at 217-222.°

12. Sri Venkataramana Devaru v. The State of Mysore, AIR _owm SC 255. -

13. Mohammad Ahmad Khan v. Shah Bano, 1985 (1) SCALE 767. Seealso A. A. Engineer

(ed.), THe SHan Bano ControvERsy (1987).
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II1. ‘g_zow_j‘ IDENTITY

Religious. and n.%aoaﬁ% identities wﬂnﬂmno#mn@ give rise 6 the argu-
ment that whatever may be the case for the majority community mn...hnmmﬁ
the minority communities must be allowed immunity mBE...m.Sﬁ.n Boaﬁo?
tion of their.religious laws. The claim of autonomy to mainfain a distinct

religious identity however, simultaneously denies the option of claiming

gender equality. as part of that identity.. This;:issue omaﬁoﬂq\gﬂﬁﬂ
cultural identity. can only be meaningfully discussed in conjunction with fic
factor of gender.. Historical evidence in India, and in a number of Islamic
countries,-is that religious community or politicalleaders have invariably
strengthened patriarchal control over women in Eo name. of .“H_m_mn,p.- _H am
pot for a moment suggesting that Islam is ﬁm:"_oc_ml%.bou....@»osm y.to
women.-All world religions would be hard pressed .8“ pass, g_m_n.m_mﬁ.lm.ﬁ
the argument at the moment is about the ::w.ﬂm#innu wnrmwoc.m .mng
minority status. I suggest that 1t is naive to Uo:ﬂd.?ﬁ the H“n_.fm_o_.uw
community leaders of Muslim, or any other community for that matter, will

work for attaining gender equality. .

For n%miﬁn. the Shah Bano case and the énactment o.m... .,ﬁr.,nu gﬁrmu
Women’s {Protection of Rights on Divorce} >n.ﬁ Gma m§¢.~>v... Unmc..m. M
into open the complicity of religious nou.zs\EEu\ ‘_nmaﬂ..m .E.._n_.ﬁm:mn.m
leaders in perpetuating gender discrimination mmmﬁ.ﬂ wornen in thé name
of religion.' Therefore, any argument z.#.n Emmom its mmm% in ﬁ.rn wmmumo-
tive religious communities to ensure even w..mm_o mﬂs-a;nﬂa_dmﬁoﬁ for
women misjudges the alliance between patriarchal interests and religio-
political leaders.'* Minority identity arguments are a <mﬂm_om of group
rights even if not explicitly owmnmoﬁoiuoa as such. In these mﬂm,c.anﬁm..:m
women’s rights become secondary to EOmn.o:rw group.’ anmn.n justice
therefore, may not be achievable by pursuing. 9&5.2 oEE.nw_ anbsQ.
With the ascendance of postmodernism in academia, impressive Ewoﬂoﬂ.ﬂ
cal arguments are made for recognizing differences. In the specifi

14, The MWA was supposed to be a protective legislation 1 s tar a§ divarced Muashime—=-—-—-

women could not claim ongoing maintenance from n.zw_..q. mo_.anq..r:.mvw:um. ‘_m.“M
"maintenance of such women was declared to be a nma_.d_.s_a\ ﬂmmn..o.:.m_v_ ity. I
claim that the Wagf Boards would discharge this commiunity qnmmosm_v._:« was ”m wﬂ
bt predictably an empty claim. Whether and how .p,:m E_an_.,?nm_ma noﬂ:.___._:_:umacmwﬁ
diséharge this responsibility has never become an Issue of _EEH.“ or scho mm y ds - m
1&¢'not a problem faced only by Indian women. See for an'account of wom )
r Islamic law in other contéxts, Farida Shaheed, th:‘o...._famﬁon an:%m. "he
omen 's Groups in Initiating Dialogue on Women s Issues .S/R_mr:nw
Fartit anp Freepom: WOMEN’S RIGHTS IN THE MUSLIM <<o..wro .(‘.._w..._.o .

T g i g o g ke g g rry ma ey
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context of political and social theory, there are arguments in’ favéurof
recognizing minority cultures.'® However, as Okin points out there is a
distinction between claims of ‘identity politics’ and grouprights: Iwill rely
on her analysis'’ to question how group interests arc constituted:whose
voices are heard and who is silenced and what are the: institutional
mechanisms for ascertaining and enforcing such group rights? ‘Signifi-
cantly, Okin faults not only the male theorists of group rights, but:feminists
as well for not paying sufficient attention to the consequences flowing
from recognizing group rights.

Okin argues that minority cultures that demand special protection
make insufficient differentiation amongst those within a group or culture
so that gender differences are not acknowledged. Moreover, the content
of culture is very significantly constructed in the private sphere and. the
gender based constructions of cultural identity more often than not disad-
vantage women. Feminists who shy away from examining these issues
show hyper-sensitivity to the charge of cultural imperialism and thus fall
into the trap of debilitating cultural relativism.

Many proponents of cultural identity do not even expect the cultural
groups to‘adhere to:certain Liberal values, but Kymlicka does. Yet Okin
shows that his injunction that any cultural group demanding group rights
must not discriminate overtly against its women members does not even
acknowledge the reality that most sex discrimination is informal and not
overt. In most cultures strict control of women is enforced in the private
sphere. For one to be able to make choices about the life one wants to
lead it is not enough to have one’s culture protected. Okin argues that
one’s place within one’s culture is at least as important to the development
of self respect and sclf esteem as that culture itself . When that culture
is patriarchal the healthy development of girls is endangered.'®

The claim that minority communities and specially women should be

free to live by their RPLs places a lot of reliance on the free choice of

minority women and demands that the state should enforce such freedom.
In'the Indian context the religio-political leaders have invariably been men,

_they manage.to.be_the. exclusive voice of the community and Hive not

acquitted themselves particularly well with regard to attaining equality for
women. As-Uma Narayan says “Feminist commitment to autonomy or
equality for women can be portrayed as ‘western values’ by the same

16. See for example, Will Kymlicka, MucticuLTuraL CiTizEnsHIP: A LiBERAL THEORY OF
‘Mmorrry Riguts (1995). : '

_.q. See Susan N.Zo__mﬂ.me:.\m.miﬁ.ah.hah and ?\.E_:.n.:bt\ab.hi.. Some Tensions in Dan

“Avnon and De-Shalit Avner (eds.), LiseraLism anp 1Ts Pracrice 81-105 (1 999).
18. Id. at 97. . ) o
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fundamentalists who discern no paradox, for instance, in .mmv_.owl ating the
language of rights when .it suits their _.Eonnm.ﬂm.:s But it is stiil cormon
place to maintain that an ‘insecure’ minority should be -treated __.s...n:
caution.”® However, that is possible only if the disadvantageous ._m.om:n.on
of women is -ignored: The minority; identity and m..o_.mmmbﬂm”.,.mw-wﬁ:vﬁn_.m-
courses come together and their conjunction gives them a *Homu_,me“.ﬁrwmwmm
too obvious to be questioned. I .argue that this is irn_.‘.o,._anno:.mﬁcncoﬁp
mro:_a‘..c,m used by Indian feminists:and-legal feminists. mnn,ﬁwn_aﬁ.mnwﬁo
question the ._mwmmiun%bm such claims. This should notbe qn.ma. as noﬁﬁbw
autonomy to minority, women but as an effort to make nnﬂmﬂﬁoqwm@;aﬁn
free choice possible.. . o e i

The pastmodernist emphasis on :om-nmmms:mﬁm.msm &woﬂm.ﬁ.:m may help
in questioning the categories of minority or _.mrm“oc.m identity vn.ﬁ it also
carries with it the danger of relativism.?! If omﬂnmw:mm msm. meanings are
always contingent and it is not possible to fix definite meanings for any of
them, our knowledge can only be relative and always mcgno.ﬂ to revision.
More over, there is no way normative mﬁmdamwmm omsdn.wom_mna to judge
the legitimacy or even the desirability of any Eﬁaﬁwaoﬂmﬂ._o.b. * Thus, wom. a
postmodernist, in the particular case of EEO.SJ,.WWH& itis uoﬁ. un.wn&wu
puted good to demand gender non-discrimination. Furthermore, if H.:Eo.ﬂ..ﬂ.u\
women do not ask for such change it is not for anyone else to suggest it
to them for that amounts to imposition of universalist .a.omm. I m.:.ms.o.ﬁmﬂ
postmodern positions can and should carry the ﬂa..umﬁozm_,o::wu of justifying
the oosmma.:mnonm that follow from any theoretical stance.?® In the case

19. It is not only the minority community leaders who want to S.m.n_.__.,o_n_ equality *..aal_
. women in the name of tradition. Uma Narayan is here talking about the Hindu
fundamentalists. See Uma Narayan, Distocaming CuLTures: [DENTITIES, anp THIRD
WorLp FEmmnesm 22 (1997). . o
20. Bhiku Parekh, Balancing Unity and Diversity in Multicultural Societies in Dan Avnon
. alit 172t 122.
and De-Shalit Avner {eds.), supra n~17at | . .
21. There is no uniformly accepted definition of postmodernism but Barrett explains that

even though the term has different connotations in different disciplines it generally .

refers to the trend to critique universalism. Michelle Barrett, Words and Things:
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of minority women and RPLs we have no evidence of how many;women
do. want change. But even if, for argument’s sake, it was Rznﬂ‘,ﬂrmﬁ
minority women do not want change, the role of academics, m:.w_w_,ma_ or
cultural workers?, can hardly be to sit back and let things be... The
enormity of this suggestion ‘would become apparent if the example of
RPLs was replaced with that of domestic violence. Even Hrozmr.‘,wm one
time it was acceptable to ‘not interfere’ in others’ domestic affairs.this is
no longer the case. Feminists have successfully discredited the idea that
private violence is not the concern of everyone. Asa consequence it now
rings a bit hollow to say that domestic violence legislation amounts to.an
external imposition of notions of sex equality. Similarly, minority RPLs
ought to be the concern of everyone interested in social Jjustice. "It has
been correctly said that a non-judgmental tolerance of brutality and
oppression under the guise of cultural difference or tradition is an ultimate
form of ethnocentrism if not an outright ethical surrender. Therefore, I
argue that legal thinkers must bear the responsibility of generating a
discourse of non-discrimination. The postmodern concern with'eésential-
ism and not imposing universal values should not convert into amipology
for maintaining the status quo. While some postmodemn analysts insist that
textual analysis itself is transformative,® I'am of the opinion that most
of them do not construct any argument for social transformation. Thus in
most contemporary postmodern legal critiques the existing state of affairs
may be analysed but not purposively modified. That is understandable if
one.is a beneficiary of the present status quo but really debilitating for
those unfairly burdened and oppressed.” In feminist legal analysis such
an argument is presented by African-American writer Patricia Williams
who maintains that the trashing of rights is a dangerous game for the
oppressed sections of society, for rights based arguments are the only
means available to them to redress their wrongs.?®

Therefore, in the particular context of minority women and RPLs, the
role of legal analysts has to be to develop arguments for ensuring-gender
Justice and sex equality. Tt is worthwhile to remember that the claims of

e Matertalisn and Method in-Conlemporary Wmﬁv.&ﬁfkmﬂ@wq.mirir::Uw..anm..ﬂ
‘DesTasiLziNG THEORY: ConTEMPORARY FEMINIST DEBATES N_o..m_@ (1992). - m._
“22." 'Far'exariple, Seyla'Benhabib points out that theorists of difference do not usually

<. *..point out which differences ought to be recognised. See Seyla Benhabib, Democracy -

and Difference: Reflections on Rationality, Democracy and Postmodernism 2 J. oF PoL.
Lacey, UnspEARABLE SuslecTs: FEMINIST Essays LecavLanp SociaL ._,:mo.x<

g | ‘s . ‘

She mentions the following authors who combine an ethical concern with

87); Jennifer Nedelsky, Reconceiving Autonomy | Yare J.L. & Femmism
989):1ris Marion Young, THROWING LIKE A GIRL :m.umov

tical analyses: Christine Littleton, Reconstructing Sexual Equaliy 75GaL. Law

minority status and religious sanctity are also only arguments. We are the .

24. The term used by Cornel West in The New Cultural Politics of Difference 53 OcToaer
93-126 (1990). . ]

25. Elizabeth Zechenter, /n the Name of Culture: Cultural Relativism and the Abuse of the
Individual 53 J.oF AnTrrRO. RESEARCH 3 [9-347 (1997} at 330.

26. Peter Goodrich, READING THE Law (1986) esp. 218. o

27. Hank Bromley, Identity Politics and Critical Pedagogy 39 Ebucational Treory 207-
223 (1989). ’

28. Patricia Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed Rights
22 Harv. C. R.- C.L.Rev. 401-447 (1987). '
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25'who choose to adopt some of these 'arguments and not others.” The
consequences that flow from our choices are most definitely our respon-
sibility. Thusif my theoretical stand helps maintain discrimination against
minority women who else buf T am coniplicitous in legitimizing the situa-
tion? My feminist credentials or aspirations are not enhanced by absolv-
ing myself of the charge of imperialism by not *imposing’ notions of sex
equality on minority women. The task is much more complex as it
involves responsible reconceptualisation of legal categories of analysis. It
should be possible to avoid paternalism but still maintain an open-ended
noB.wado:m to the ideal of non-discrimination for all women. _

hnmm_ feminists are in a unique position to show how the discourse of
community or oczE,m_ identity holds no more promise of gender nn:m:@
than that of the private sphere of religion. Therefore, just as Okin argues
for oxﬁn:&_ﬂm the value of justice to the private family, I suggest a similar
extension o.w the principle of justice to the private sphere of religion. We
meet up again with the issue. that ‘justice’ does not have a upitary
Bmm:_nm At this point I wish to argue that gender justice as 5&5&:&
autonomy and the right to non-discrimination must be the minimum any
religious :ﬁ%sou ought to, mn_?.nn Non-discrimination does not rwad to
equate:to sameness but at z.ﬁ same time different treatment of men m:a
women must be uzm:mm&_n and not amount to disadvantage or less Ham<oE.mEn
treatment,

The implication of this argument is that, in a plural society, claims in
the name of religion or religious minority identity ought to be scrutinized
for justice, and only then given recognition by the state. This avoids giving
a carte blanche to religion, it maintains diversity in the form of distinct
minority and religious identities but also opens up the possibility of attain-
ing gender justice. -

IV. LEGaL CHANGE FOR A JUST FamiLy Law

The discussion so far has established that the claims of religious

for refraining from creating a just family law. In a pluralistic, democratic
anid sécular polity that can only be done by the state law. It is therefore,

very persuasive argument Seyla Benhabib, Cultural Complexity, Moral
ependence, and the Global Dialogical Community in Martha Z:mmvﬁca and
eds. ), S:u_smz CULTURE AND DEVELOPMENT: A m4cu< of Human
3 Nmm ﬁoomw

s..it..ié.m,wnomﬁ%é».}wwhm&:a\90.55oiaﬂ.mmb:Q,mnm:Ensﬂm.mnnboﬂHmza,ﬂnmmonm .

incumbent upon legal feminists and thinkers to créate a discourse of a just’

BPas S Rt e o B e Sl Fl P e Het s e v e STTLL T RS S E N U
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family law as a basic human right of every Indian woman. . This.demand
for a gender just family law must be radically anvmmanﬁ om any” ..arm_.ocm
_mmaﬁmﬁon : L : :

equally. It does not ﬁ—da.w:” anyone from being a mcom Hindu,
Christian or the follower of any other religion. It does not roinﬁ 3
state support to be a devout religious person. This is not’ w. novel
suggestion either. For example, in most Roman Catholic oosaﬂom the
family law allows divorce while the church does not permit or Hnoomﬁmm
1t.>* No serious argument is put forward that in these instanéés some
devout Christians’ freedom of religion is curtailed::The only difference
between this example and the contemporary Indian situation.is:that in
India a dubious legitimacy is granted to the assertion that it is somehow
theresponsibility of the state to make one a religious person, nmﬁmo_mzw if
one belongs to a minority community,

Therefore it is tmperative that we create a discourse that ocivm_w the
state to construct a totally secular family law. In this way the state can
walk away from the quagmire of RPLs. The RPLs will not be Qo&mmmm
invalid, but nor would they be enforced by the state. This can create the
ﬁOmm:B:q of achieving gender justice in family law while m:osznm a
certain amount of religious autonomy.

Certain assumptions about the nature of law underpin such an mﬁmc-
ment for legal change and they must be nxv:n;_% articulated. Legitimation
of legal knowledge is dependent on the ideas about law presented in
various theories of law. Jurisprudential theories conceive abstract ideas
while sociological theories posit a connection between law and any given
society. I suggest that we need to adopt a moo_o_om_o& analysis in order
to conceptualise a gender just family law.

The Indian Supreme Court has played a rather disappointing fole in
that it has declined to address the issue of the compatibility 'of religious
autonomy with sex equality. The reluctance of the Supreme . Court

‘however,-has-not-generated sustained academic critique. As.a.result; the

possible compatibility or otherwise of two fundamental rights in the Indian
constitution has remained a non-issue even in the legal scholarship. I am
here primarily concerned with the failure of the legal scholars, as they are
the ones who have the professional role of creating legal knowledge and

30. For a history of divorce reform see Roderick Phillips, PutTing Asunper: A History
oF Divorce IN WESTERN SocieTy (1988) see also Mary Ann Glendon, The
TRANSFORMATION OF FamiLy Law (1989). !
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discourse. - Their exclusive task is- to analyse how the legal- system
operates and how legal knowledge is constructed. It is disappointing that
for the most part iegal analysis in India remains doctrinal and focuses-on
the judicial pronouncements as the last word.®' This exclusive concern
with legal doctrine ignores a very rich tradition of alternative views about
the relationship between law and society. Feminists, among others, havé
focused on the link between the kind and content of law and the prevailing
socio economic structures.’? Laws both construct and reflect ‘social
reality and for thé most part law and society are mutually influenced and
influence the other. ;

If RPLs are examined in the light of sociological theories of law it is
apparent that there exists a serious misfit between such laws and contem-
porary society, As discussed above, RPLs are a curious amalgam of
religious rules and English legal concepts. But these English jegal con-
cepts are frozen in time in the RPLs . While the English law has moved
on, Indian personal laws are fossilized in the name of religious inviolability.
When it is claiméd that cultural identity of any minority commmunity is
absolutely entwined with such RPLs the feminists should not siniply
accept any such claim on its face value but they should help to deconstruct
these claims. Tt must be emphasized again and again that we are not
dealing with the religious sanctity of personal laws but with family laws
that have a connection with religion. The inquiry primarily should be about
the nature of law.

Maintenance of wives or former wives under various RPLs provides
a suitable illustration of my argument. It is not difficult to argue that post-
divorce maintenance is or should be a basic component of a non-discrimi-
natory family law. Every society finds the means of maintaining its
members. Across societies and in all historical periods economic depen-
dence of women and children is very often the norm and the responsibility
to maintain them typically belongs to the family, or more precisely to the
father or the husband. In Indian society there never has been any
provision for community support of women or children. Religious and

conjugal family for support. However, with time the organic unity of small
societies has been eroded and the former social and community con-

PR

p this argument in greater detail in the Introduction, Amita Dhanda and
arashar (eds.), ENGENDERING Law: Essays in HONOUR OF Fo._.:? Sarkar 1-26

concise analysis of this literature Roger Cotterrell, THe SoCIOLOGY OF Law:
crion(1984). - : .

S -social-custems-enjoined-that-a-woman-was.always-reliant.on.thenatal.or .. ..
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straints on behaviour.do not operate adequately. Many single women who
could formerly expect to be maintained by their families now face, the
likelihood of destitution. Women without family support face an unenvi-
able prospect of hunger and poverty as very often they do not possess any

skills or training for economic independence.

What does Indian m.oﬁow& have to offer these women? In particular
the RPLs present a bleak picture. There are no social welfare or
community programs. The ideology of femininity, whether expressed. in
the idedls of middle and upper class housewife or as seclusion of women,
signifying higher social and/or caste membership, prevents women. from
engaging in economic activity.®® And the RPLs step.in to make a mockery
of their need for maintenance. Even the much-reformed Hindu, law.falls
short of securing women’s maintenance rights. Substantive provisions
vacillate between portraying men and women on par with each othér and
equally responsible for the other’s maintenance (Hindu Marriage Act
1955, Section 25), to acknowledging that the husband has the responsibil-
ity of maintaining his wife (Hindu Adoption and Maintenanée: 956
Section 18). However, in either case the enforcement of couft 6rders
granting maintenance are notoriousty difficult.* The limited rights given
in the substantive provisions are taken away by the lack of enforcement.
The Code of Criminal Procedure 1973, further makes a mockery. of this
need by specifying a legislative limit on the maximum amount of mainte-
nance payable.’® The MWA, goes furthest in capping the right to main-
tenance to three months or the period of iddar. The recent Supreme
Court decision in Daniel Latifi’s case is a valiant effort at reading the
MWA as a progressive Act but this interpretive exercise has severe
limitations. It epitomizes the relative disadvantages of introducing change
through judicial rather than legislative channels. The Supreme Court in
declaring the MWA Constitutional simply disregarded the socio-political
storm created by the decision in Shak Bano's case. Instead the court has
interpreted the MWA as giving legislative form to the judicial view on
maintenance for Muslim women incorporated in Shak Bano case. It has

33. Martha Chen, 4 Matter of Survival: Women's Right to Employment in India and
Bangladesh in Martha Nussbaum and Jonathan Glover (eds.}), supran. 29 at 37-60,

34. See N. Gandhi and N. Shah, THe ISSUES aT STAKE: THEORY AND PRACTICE IN THE
CoNTEMPORARY WOMEN’S MOVEMENT IN INDia (1991). .

35. 8s.125-127. Until recently the maximum amount payable was Rs 500. Amendments
to the. Cope oF CriMinal ProcEDuRe 1973 in 2000 have removed the ceiling of the
maximum amount. .

36. Daniel Latifi and Another v Union of India. AIR 2001 $C 3958,
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denied any problem with the Supréme Court interpreting the Holy Quran
in ,wmnb Bano msa ao&mn&_ :mnx. cocna ‘c% the earlier Eﬁaunmﬁmﬁoam

. muo E mmannﬂ:nuﬁ with the Eﬁoaﬁanﬁzou of
the Supreme Court and in mﬂmboo wo:E:mﬁm can only breathe a sigh
of relief that the ﬁEu_.an OOEA rmm felt noBﬁm:nm to recognize 94032_
womei’s éntitlenie gasonable standard of living. Uomﬁnn recog-
nizing the dire’ nece sity’o w&mncwﬁm maintenance for a divorced woman
the mzﬁ_.aan Ooc still’ idnot articulate what rmight constitute ¢ m&nncmwn
?.cSm_on ».OH a divorced: ioam: "It also cannot ensure effective execution
of ‘mainteniance’ orders mua ow course there was no occasion to consider
E_._Q_un.. maon: te' Hu_.oﬁm_ou forthe divorced wife would take into mnnoE:
Eo :nanm om c _Enou she': Emw Wo Hamﬁoum_zw wo_. .

mo 100.1m, Mbn Jaw ._E.Eﬁn:annon ammv:m _nm_mwmﬁ:ﬁ ?.o<_m6:m EmE-
Humﬁoa is rﬁd to OENE and generally does not amount to much.>” In m.zm
mdzaw a. mEdnw of .93, _.,nvonna cases on maintenance moH the, wnﬂoa

mnum te; sum. émm mémnmna for the oEEB: . RE——

Thus an Indian woman who does not have the support of a husband
can expect to live on the benevolence of her father or other’ m:: @
members, but let her not ﬁqm”ga that she has a right to dignity or even
subsistence maintenance. Surely this is not an acceptable state of affairs
and it is indumbent upon legal feminists to expose how it is justified and
explore what may be done to change it. :

Legal feminists are not at the forefront of this debate about %mhm
and the discourse of religious and minority identities is set by the ao:m_ocm
and political leaders. Though the possibility of recasting this debate seems
very remote, there is no option but to try. Feminists must abandon Eﬂq
reticence in articulating what might constitute a just family law for all
women. Whether Indian laws as represented in RPLs remain frozen in
the past or keep in step with a rapidly changing society will depend on how

s owthe-igsues-are-conceptualised-It-is-futile-to-go -around-in-circles.about.. .-

religious sanctity of these laws or their importance in constituting minority
identities. The real issue for us is to dsk what a mosaﬂ. just family would
_oo_n:_.nn

eeru mn_..mm_ m.ngoaﬁ Independence for Wamen: ﬂam m.c:b&m.zoz Jor

wn...,nm b.mnw..a::n.:a: Ph.D. ._,:nm_m, Faculty of Law, University of

s »f\wa\z-m

" economic independence is a middle class urban feminists

2002} JUST FAMILY LAW: A BASIC HUMAN RIGHT 19

V. A Just FamiLy Law INCORPORATING EconoMmic
INDEPENDENCE FOR WOMEN

A just family law for women in this area EocE at least nooomdﬁn z.ﬁ
social reality of separation whether by divorce, desertion or ammmu Tt
would recognize women as the primary care givers and recognize ‘the
economic dependence of the primary care giver and the need for adequate
financial support. In short, a just family law would ensure economic
indepéndence of women.”

Thus a just family law would not only provide for adequate mainte-
nance and inheritance rights for women but should also recognize their
right to an equal share of matrimonial property. Family law hasa. limited
scope in that it does not create the conditions of employment but : mo.wm
impact on the possibilities of engaging in such work. And it does _..mﬁw n..m
exclusive role to play in reconceptualising women’s care m::bm ioH.W as
ooo:oﬂ_om:% valuable. Economic independence has a direct _unmﬂ:m on
women’s exit options from unsatisfactory relationships, Eor&ﬁm their
perceived suitability to be the custodial parent.

Two interrelated objections to this proposal are that pursuing eco-
nomic independence by itself will not change the life circumstances of
women. Secondly, family law by itself is an inadequate means of bringing
about economic independence. The demand for economic independence
for women generates immense hostility and common objections are that
’ 1ssue, thatin a
poor country like India it is an irrelevant issue for the majority of women
as a right to financial assistance is unlikely to be a real safeguard. A
family law that accepts the possibility of separation (through divorce)
undermines the social fabric as it encourages individualism over concern
for family. So too a demand for property rights for all women may not
be appropriate. The objections come from other nn:m_q committed
feminists as well.*?

This is a serious issue and raises a fundamental question of respon-

"7 sibility © by demanding economic independence for all women do the

undeniably elite opinion makers have any right to ‘interfere’ in the lives of

38. See for a detailed version of this argument my Human Rights: Imperatives of Theoretical
Change, 40 JILY 6-37 (1998).
39. For example, Nandita Haksar says that the demand of _u_.cﬁnnw :m_:m for women in
the tribal societies of North-East India, when imposed by urban feminists actually
" .disadvantages these women. Nandita Haksar,-Human ‘Rights Lawyering: A Feminist
Perspective in Amita Dhanda and Archana Parashar (eds.), supra n. 31 at 89-116.
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poorer or rural women and how can they ensure that the 5o qwzma.mmmﬁ
family law will empower rather than disadvantage these womefi? " m»,.u i
can say in response to such a comment is that for similarly. placed mén,
10 ild be-denied

1o ong, absolutely no one, makes an ‘argument that they shor .
economic self sufficiency. :

Women perform wage and unpaid work. Martha Oro:,.r_mm._ mﬂcnanﬁ,uw‘.
argued_that .gainful employment outside the home, as a maqw...mn earner
affects the self image and perceived value of women, In additionto
providing economic independence it serves as a means of escape. from
male control ovef female labour. Tt often helps increase womeén’s bargair-
ing power within the household and enhances their perceived value'both
within the household and in society more broadly.# ‘Bina Agarwal has
also nomi.:.oi,mq demonstrated that most rural women show a keen
interest in the issues of ownership of land and laws of inheritance.*'-Okin
explores the idea that the situation of poor women in poor noﬁwﬁdmm_muoa
qualitatively different from that of most women in rich coutitries, but
rathér ‘similar but worse”. She uses the concept of differentiat exit
potentials within relationships.* She explains that in the affluent western
countries: the. distribution of power within the family is linked to the
differential exit factor. The typical asymmetric dependency of wives.on
husbands affects their potential for. satisfactory exit. - So tgo ,..,,Ebwm
circumstances of severe poverty combine with a lack of paid employment
opportunities for women, increasing women’s dependency on men, men’s
power within the family is likely to be greatly enhanced - in many cases
legitimized by highly patriarchal cultural norms.”* The exit options theory
exposes the injustice of a situation in which the assumption that women
are responsible for housework and child care, the disadvantaged position
of women in wage work and their vulnerability to male violence all come
together to give women lesser bargaining power when their interests
conflict with those of men. It should therefore, be the goal of a just family
law to provide realistic exit options to women, ,

40. Martha, Chen, supra n. 33 at 54.

41, ‘Bind Agarwal, A FieLp or ONE’s Own: GENDER AND LaND RIGHTS 1N SoUTH Asia, 56-
57 and 421-466 (1996) . ) ) o

42, She uses Albert Hirschman's theory of the effects of differential exit potentials on

i fgwer ‘within relationships. See Susan Okin, nequalities. Between -the Sexes.in

914t 274297 -

wm‘mm:”_..,ﬁmmlmw,nnm. Cooperative Conflicts in Trene Tinker(ed.),”
UALITIES: WOMEN AND WORLD DevELOPMENT (1990). |
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I acknowledge that women are disadvantaged by a complex in
tion of economic, social and political power structures and eco;
independence by itself will not change all other factors. Nor will Tegal
change by itself create economic well being. But as Bina Agarwal has
said it is not just an increase in women’s command over ecotibmic
resources but also the process by which such increase occurs that'has a
critical bearing on gender relations.* Law has a specific significance
because it sets the normative standards. It is of crucial importance that
normatively law upholds the standard of gender equality because then it
provides the values for the transformation of other societal arrangements.
The present gender hierarchies will not be dismantled by law reform only
and the empowerment of women would require 4 “whole complex of
changes. But here I am addressing the role of legal thinkers. Théy ¢an
not take shelter behind the argument that law by itself is too insignificant
a mechanism of social transformation. Law as one institution among
many should uphold the ideal and in that way can be a catalyst for other
institutions to transform themselves. ,n_

Different Cultural Contexts in Martha Nussbaum and .F:m:_m_.... Q,_m<2, (eds.), supra

‘She cites Partha Dasgupta, AN INnQUIRY INTG WELL-BEING AND U.m...wd._.:q_oz .

44. Bina Agarwal, supra n. 41 at 44 argues that in South Asia women’s economic needs

haye primarily been discussed in the context of employment opportunities but it is
crucial to recognise that access to tand is one of the most critical factors in empowerment
of rural women, She has'demonstrated the stability of private land ownership in most
of South Asia and how women are excluded from the ownership of this rescurce.

-




POLYGYNY AS A VIOLATION OF WOMEN’S RIGHT
TO EQUALITY IN MARRIAGE: AN HISTORICAL,
COMPARATIVE AND INTERNATIONAL
HUMAN RIGHTS OVERVIEW

Susan Deller Ross*

Over thousands of years, many religious doctrines and laws in soci-
eties around the world have allowed men to practice polygyny — that is,
to have several wives at the same time. Polygyny deeply subordinates
women within marriage and by that mechanism guarantees their subordi-
nation within society at-large. Yet many scholars and feminists remain
silent about its impact. Indeed, some even condone it.! Why? It appears
they do not want to challenge other religions and cultures, and believe
religion and culture trump women’s international human rights. They are
wrong, as shown below. They also ignore history’s lessons.

I. PoLyGgyny In HisTORY

While polygyny has been deeply rooted in human society, so too is the
movement over time to eradicate it. The men interpreting religious doc-
trine or making secular law have gradually banned it for most people.
The Jewish religion originally permitted it, but banned it over a thousand
years ago.? The ancient Romans criminalized bigamy.®? Christianity from
the beginning seems to have conderined it and as it expanded its geo-

* Professor of Law, Georgetown University Law Center, Georgetown University,
Washington DC. Contact: ross@law.georgetown.edu.
1. See, e.g., Martha C.Nussbaum, Wosmen anp HuMaN DeVELOPMENT: THE CAPABILITIES

to women™). But see Susan Moller Okin, /s Multiculeuralism Bad for Women? in
Joshua Cohen et al. (eds.), Is MULTICULTURALISM Bap For Women? 14 (1999), (arguing
that v.o_v.mmq:v\ is oppressive and quoting a polygnyist husband’s justification that one
wife is “trouble” but with several, “they are forced to be polite and well behaved[[;]
[i}f they misbehave, you threaten that you'll take another wife™).

Paula.E.Hyman, 4 Feminist Perspective on Jewish Fundamentalism in Courtney W.
.—..—ui_maa {ed.), ReLiclous FUNDAMENTALISMS AND THE HuMan RIGHTS oF Women 275

: ﬂ.m.._.:. .;,,\._.:...... Law Cases, CoMMENT AND QuESTIONS 46 (19983 (citing
€d.); MARRIAGE, DivORCE, AND CHILDREN IN ANCIENT Rome (1991)).

I M R A e

et o e nAAEERQACH.). 2292230 (2000), (stating that polygamy in the abstract is “not oppressive
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graphic reach over the first 1000 years succeeded in ending polyga
regions where it-was practiced as people there canverted to Christja
When'various sects attempted to institute polygyny, these;éarly:Ch
quickly moved to suppress it:> And .even the ‘Muslim permission#:
lygyny represented Mohammed’s effort to-end the practice ofa-h
taking an unlimited number of wives; hence he permitted-only four-and
cautioned further “but if you fear that you cannot be equitable, tHen‘only
one.”* . . A.,....

In recent history, the United. States successfully enforced, .H.m...n\mﬁm

FORtFod

criminalizing polygyny against Mormon men in the Church of Jesus .ﬁ?mwﬁ
of Latter-Day Saints, bringing a rapid halt to the Church’s endorsement
of the practice in less than forty years (1852-1890).7 The Russian

T

Empire laws had allowed Muslims to practice polygyny, but it wassuc-

a S

cessfully banned through decrees and laws issued in 1917, - 1919,-and
1926.% Similarly, China outlawed both polygyny and concubinage in"its

1950 and 1980 Marriage Laws and Vietnam did so in 1960.° ndia
banned polygyny for Hindus in 1955;'° Uganda and Kenya followed suit

in their separate Hindu marriage laws."'

4. Tertullian (155-220 A.D.), a Roman lawyer who converted to Christianity in mu..m.nrm.wn m

and became a priest and prolific ecclesiastical author, condemned bohzmm.mdw Rev. S.
Thelwall (trans.), TerTuLLian, To His Wifg, Book I, Chap. I, available at .::v.._o_
‘www.newddvent.org/fathers/0404.htm.  St. Augustine of Hippo (354-430 A.D.), in
Reriy To FAusTtus, Book XXII, section 47, available at http//:www . newadvent.org/
fathers/140622.htm, explained that polygamy was once the customn but Wwas now a
crime. , . .

5. In 1534, the Anabaptists in Germany started preaching and practicing polygamy, but
were stopped a year later by Catholic armies. John D. Roth, The Mennonites' Dirty
Little Secret, CRRISTIANITY Tobay, Octoser 7, 1996.

6. John L. Esposito, WOMEN IN Mustiv FamiLy Law 135-36 (2001} (citing and quoting
Quran (4:3)). ‘

7. See, e.g..Reynolds v, United States, 98 U.S. 145 (1879) (upholdirg conviction of
A?‘_o_._dm: polygynist husband and rejecting his religious freedom defense); Davis v.

Beason, 133 U.S. 333 (1890). . . ) T e

8. "WE Butier, Russtan LAw 395.96 (1999); John N, Hazard, Law AND SociaL CHANGE
m THE LLS.S.R. 247 (1953), . .

9. David C. Buxbaum (ed.), Crinese FAMILY Law AND SociAL CHancE 45 1 (1978); Women
of China - Special Series, New TRENDS IN CHINESE, MARRIAGE AND THE FamiLy 123
(1987). CEDAW Country Report, Vietnam, U.N. Doc. CEDAW/C/SAdd.25 {Oct. 4,
1984). : : .

10. Kinti Singh, Obstacles to Women’s Rights in India, in Rebecca ). Cook (ed.), Human
Ricyvs of Women 380 (1994) (Hinou Marriage Act 1955).

Ll See, e.g.. HinoU MaRRIAGE anND Divorce AcT 1961, Cap. 214, §7(1) (prohibited for
Hindus), VI Laws oF Ucanpa (rev. ed. 1964). o L .
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Two majority Muslim countries have also outlawed ﬁo_w w\:% WM.E_AJN
ista in 1 the Ismaili Khojas of East Africa.!?
in 1923 and Tunisia in 1956, as rmﬁ.w [smaili
N fact, Tunisia found sources in Shari’a to justify its mﬂﬁ.aﬁmnr. Zoﬂwﬂﬂmm
, i band could treat all avives equally, and
allowed polygamy only if the hus . | g syives equally, and
: . ¥, Austra
isia concluded that was not possible for any-man tra
Mww_wwmnmcao African countries have also criminalized polygyny M..,OH atl
within the country, whether in customary, gcmﬁau or statutory qupmmmm.
Burundi, Coéte d'Ivoire, and Madagascar are in this category.

[1. CoMPARATIVE PoLycyny Law: Most CounTriES Ban; A FEw PERMIT

.ﬁ%ormr polygyny is banned as the crime of Emmauﬂmo.ﬂ m:m_uﬂ.h._mm
i Soviet Union, ,

i Europe, the countries of the wo_.Eﬂ.. .
QM.MMM“MP»:Q Zwﬁm_.; and a few African countries, the national laws of

- . | .—
12 mmvowm.ﬁo, supra note 6, at 52 (Tunisian Law oF PersonaL StaTus, Art. 18): /d. at _o,
A%E._n.m.v..‘v. Ismaili Khojas). | )
. at 101, . os6
“w MM.MW W Country Reports, Australia, UN. Doc. ﬂm0>5\ﬂ\u\>ﬁa.haccﬂww” Mww””w:wh
. (reporting traditional Aboriginal polygamous Hmi_m_mwwmw:hmnomqﬂﬂw under Australian
12, repo
. U.N. Doc. CEDAW/C/AUL/Z {Aug. 12, T e
_mﬂe”w_.:m_ territories of Australia could marry mo_w.mmao.ﬁ_w cawo_qn hmnvw_. _.waqm:m:
“the current family law regime in these territories will be _M_u moorrwﬁn::olmm
. i i i for &ll residents o i .
i] sbringing the law of marriage and a.<oqnn. _ : e,
WMH%WMEE:W:FW_.:E line with legislation applying on the >Cm:m__~Mqu_w_m_mMﬂmM.
CEDAW Cornmittee, Concluding Observations: Burundi; U.N. Doc. (56 .d_o_w e
a 32-67 at para. 35 (Eeb. 2, 2001), available at http://www.unhchr.c s mao ow 0.
ﬁm-avo:\wf mw.um paras.32-67.En?0pendocument {1993 law m_,:n:Mw.n_ ) M le of the
vmwmos and the Family to abolish polygamy): The Center for Wnﬂqo Mncq_UM,_,:..m v and
Policy, WoMEN OF THE WoRLD: L.aws AND POLICIES AFFECTING THEIR REPR v a_._<o_._,3
_..o e PHONE AFRICA 124 (1999) [hereinafter FrancopHone Arrica) (Cote  oen
M»wmﬂ. 64-375 on marriage of Oct. 7, 1964, Officiat Journal No. 59 AOJH.O .aa >:.
H nammom by Act. No. 83-800 of Aug. 2, 1983, prohibited polygamy:; vm.:\”v RM Q,.nnaﬁ.
m_%u provides six months to three year penalty); CEDAW Country »mq.,_uazmw-%mc mm:. ..,“
U z Doc. CEDAW/C/5Add.65 (June 21, 1990) :omo__O_q.wn_._ 8o_.v 20 3.9._:_ x
ohibits | d.05/Rev.| (Apri .
ibits polygamy), CEDAW/C/S/Add.65/R
W_Mw.“ﬂnw_._uvwwm_q under Article 340 of Criminal Code for .vo_u..mm%sw.avmai Gainham
16.—See-e.gu-Suzana Bubic, Family Law in Bosnia and Herzegovina, in An
- - ol Co dLQRLEY. LAY LT

Eo:ommﬁonm.amﬂ.mmmw law, because that law gives
monogamy.'” Islamic law permits Muslim men to ma
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a number of countries stil] permit it for the m
minority — e.g. India and the Philippines)” of their male populationi; They
typically do so by enacting marriage laws that vary depending:on. a
person’s religion or ethnic community as designated by birth.'s- Wiémen

born info one religion or.community may be subjected to polygyny.-Women
born into another may not. - . T

ajority (or sometimes;ithe

Uganda, Iran, and India provide examples of such systems E.ﬁwﬁom,
the Middle East, and Asia. InU ganda, customary law permits a mai who
marries under traditional norms to take another wife whenever he wishes
and without limit. He does not have to give existing wives any notice of
a.new. marriage to another wife, nor does such a- marriage entitle an
existing wife to a divorce. Most wives have no access to the statutory.

‘ men a- vetorover
Ty up to four wives

17. Rebecca L. Caok (ed.), HUMAN RiGHTS oF WoMEN 380 (1994)

mnrfmv et al., Germary, 2 mzn<nwowmc_> 49 (Supp. 12, Apr. 2001}, _.Sm._i_m Doczi,
Family-Law in Hingary, in Andréw Bainham (ed.), 1995 Survey 197, 198 (1997);
David Thor Bjorgvinsson, General Principles and Recent Developments in lcetandic
Eaniily Law, in Andrew Bainham (ed.}, 1995 Survey 215, 217 (1997); Janig*Vebers,
Latvia, .in Andrew Bainham (ed), 1997 Survey 207, 213 (1999); Prof. Dr. josc
Antonio Marquez Gonzalez, Mexico, 2 EncycLorepia45 (Supp. 13, July 2001); Prof.
" Dr. Gregor van der Burght, Netherlands, 3 ExcycLbbepia. 50 (Supp. 18, Feb. 2002);
. CEDAW Country Report, -Nepal, U.N: Doc. CEDAW/C/NPL/ (Nov. 23,1998); Tan
* Filipeséu, su\nsi.&,.hw:\.U.m.c&@bﬁm:b. in Romania, in Andrew Bainham (ed.), 1996
SURVEY 363, 364 {1998); Prof. Miroslava Gee-Korosec and Vesna Rijavee, Slovenia,
3, EncycLorenia 77 (Supp: 8, Feb. 1999); Prof. Dr. Gabriel Garcia Cantero and Prof.
Dr. Joaquin Rams Albesa, Spain, 3 EntycLorenia 95 (Supp.. 11, Aug 1999); Oliver
Guillod, A-New m_u?o....nh Law forthe New Millennium, #n 2000 Survey 357, 358 (20000
(SwitZeilandy; Itina V. Zhilinkova, The Marriage Relationship in Ukraine, in Andrew. .
- Bainham (ed.), 1994 Survey 469, 469 (1996). - ..

{India: permitted for
“Muslims); Maomi Neft & Anne. D. Levine, Wrere Women STAND: AN INTERNATIONAL
REPORT ON THE STATUS oF Wonen iv 140 CounTries 380-83 (1997-1998) (Philippines:
permitted for Muslims). It is likewise perfitted for minority. Muslim communities:
in Singapore and Sri Lanka. See infran. 18. : .. ...

18. See, e.g., CEDAW Country Report, Bangladesh, U.N. oo_n._n_m DAW/C/C/5/ADD.34

C(Apr. 11, 1986) (pérmitted for Muslims' and Hindusy, CEDAW Country Répor,

K1 {1591 Ter
(ed.), 1996 THE INTERNATIONAL SURVEY OF _u>_§r<. r>£ 51, mm..ﬁ_wmuww»ﬁo_wwﬁﬂma
S .<.m<u. Anna Staneva, Basic [ssues in Bulgarian Family __....Ee. in w: B
An_mﬁ..v _mwa Survey 87, 88 (1996); Michael Palmer, Caring for Youhg :

Developments in the Family Law of the People's Repiiblic of China, 1996-1998, in

o . /
Andrew Bainham {ed.), 2000 Survey 95, 97 (2000); Firi F. Iu..._nlnm. _\“ m::”\m_ﬁm.._nﬁmmk%mﬂw
Family Law Reform of 1998, in Andrew mwm:_mum_.u: AMQUV. u%mnmm@._mwe.mﬂ.\moawr 2220000

“(Czech Republic); " Dr. Susanne Storm and Prof. Dr. )

M%Nﬂnv Mnﬂuawwhwvww 5”.. mm_sﬁnm (ed.), ! IntERNATIONAL ENCYCLOPEDIA OF LAws:
el . in Prof. Dr. W.

| ; . Deiter
‘mmaé_wm:n:.:ﬂ.inaa. in 2 ENcycLopenla 55 (Supp. 3 Dec. 1997), Prof. Dr. Deite

Y RAMILY AN Succsssion Law 64 (Supp. 4, May 1998) [hereinafter EncycLoremia]; M. -

mimmﬁﬁtc?%@?ﬂmggﬁmmﬁE_._%. 18, 2000) (permitied for Misiims);
CEDAW Country Report, Sri Lanka, U.N, Doc.. CEBAW/IC/! 3/ADDIIS (Jan. 24,
1989) (permitted for Muslims); Mirriace AcT 1904, Cap. 211, § 43, VI Laws or
Ucanpa (rev. ed. 1964) (prohibited in civil 3»:.?.@0&.“ Hinpbu MaRRIAGE AND Divorce: |
L Act 1961, Cap. 214, § 7(1), VI Las of Ucanpa (fev. ed. 1964) (prohibited for
Hindus); MARRIAGE AND DivoRCE OF MOHAMMEDANS AcT1906,Cap. 213, § 2, Vi Laws
-oF. 'UGANDA (rev. ‘ed. 1964) (permitted for Muslims);  Cusronr RV MaRRIAGES
(REc ‘m.w._.?i._ﬂzv..c.mnnmﬂ#m: 973,°§ 3(2) (Ug.) {permitted for customary marriages}.
Country teports to_the . ]

1o the CEDAW Committee sometimes state that the couple may
w__o.mwn t6 be: monegamous or polygynous.  But since both must agree, if the wife

“wants mohiogdmy and the hiusband polygyny, the husband prevails, -

. - . -
- . . 3 -
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In. st, men who' mairy | o o . | . 3
e v s oqm. :Mouwmwn“wwmmw sﬂn.mwwn Mw“ Sikh, are wwﬁn“m 3..6 majority of the world s Muslim population) may not marry temporaty
er the civil law.or who are Hindu, Bu st, P wives. o . . y m :
Mﬂ”nﬂﬁﬂ%mum another wife while still married to the mw.md :aMM n:EM“mH _

y “bigamy i i -fifteen‘other
, i Wi * imprisonment. At least.fifteen: :
1ty of bigamy with five years’ impri . le T other
wrn%.wnmp o‘ocmWHm‘ permit men to marry several i?nm““w in M\Wmﬂmﬂ%ﬂﬂ M_.Hn
milar * ith i te codes for Muslim, ;

imilar to Uganda’s, with its separa L 1 :
MMMMNMNQ and civil marriages.?* Only men who enter mﬁﬁo a civil ..o_‘mM.H.Ha:
Bw.u,.__..wm_mn m_.H.o .m:,.En& to the bigamy criminal penalty in such countries. ,

L.

In India, the laws applying to Hindu, Christian, and Parsi Eo.m,mwo.?.@:
polygyny through a bigamy penalty of seven years imprisonment. "THé Jaw
permits Muslim men to marry up to four wives by exerpting them from
bigamy prosecutions.? In the Indian state of Goa, however, the sitijation
is paradoxically reversed, with Muslim- men covered by the bigamy law
and Hindu men cxempted.”” At least nine-other countries in Asia permit
polygyny for Muslims, and in the case of Bangladesh and Pakistan, both
Hindus and Muslims. Among these nine, Thailand (majority Buddhist;
minority Muslim) does not recognize polygynous marriages asa matter 6f
law, but polygyny is not a criminal offence either,? L,

In Iran, a man can have four permanent wives and uﬂ Mazm.w M WM,,M
Muslim, as are most Iranians, as Emdw.ﬁnﬂﬁoﬂﬂ%‘.ﬁm,\nm um.n ol _u,n Shia
Muslims living in many other countries receive M e mﬁm.ﬂw_ cga) perils.
sion.?2 A ‘temporary marriage can be as mroﬂ in E.M %n 2 one hour ot
as long as ninety-nine years; it is a contract in whic e s
to have sex with the-man in exchange for a _uamanmoaﬂ:sm_ oo as
to her.®® The children of temporary marriages are mmm _wm Tecognized s
legitimate byt the temporary husband is not m:mnowm yo ol ,m>ﬁ g to them
or his temporary wife except for the o:mEm_‘Mﬂmxﬂ %Ezr At Jeast pine
other Middle Eastern countries permit ﬁo_wm&:%, althoug ]

ITL Tue Missing Volices: WomMeN

cof
men. Women had no role inl forming them. In ancient times whefi most
of the relevant religious Qoﬁ:.nnm were first formed, womeh were 3,&:&

excluded from participation. - The same was trii€ when societies began

The religious doctrines anid laws that permit polygyny are the wor

: i , IRLD: LAWS AND
The .Center for Reproductive Law znd Policy, WoOMEN, OF .THE @Mﬂ@rwd_mmﬂr_cvmm.
Nc.. For G THer RepropucTive LIVES: ANGLOPHONE AFRICA 16, ’ hiopia
__uo_..ﬁ_mm_.msummh._.zm eria, South Africa, Tanzania, and Zimbabwe); mganw:Mzmmf 7 mc”
Ghana, ".a_nuv\mwﬁ‘ _w_ G.w_m_‘.:z. Burkipa Faso, Camergon, Chad, Mali, an Gnﬂn%mmm
M.WMWM MWQG::?& xmho....n. Malawi, UN. Doc. OmU><§OG\>MﬂMW Mww_um _o. “wodﬂ
CEDAW Country Report, Namibia, UN. Doc. CEDAW/C/N \ .10,
n. 18. . -
21. See m”hUwM,.mE Issues Affecting Moslem Women in Iran, in Kelly U.Nco_v o ematter
S i m ), 3 Women and International Human Rights 423 (20( reinafte
M. ﬁo.ns_mﬁm.n_ mw\m:mzam also live in other countries such as Bangladesh, uqmmwﬂ,ﬂomm
WMEMM.E m__._MmmEmS:. See, e.g., Qo<9”:s._n=n of India, .u,os.>whw\.m_a..mo:>_.3<. RE
o_._” Mzm Oo.zz_ﬂmm oN THE STATUS OF WOMEN 1N [INDIA dwm-w%,.m__roﬁow_&.
23. Darabi, supra n. 22 at 429 {citing Art. 1075 mow the Iran Cn
24 1 s i Doc DZA/L (Sept..1, 1998);
g lgeria, U.N. Doc. CEDAW/C/D 1991
2s. .M_M:bn\__.q _M.Mﬂmmw »..MMWMM M.mm.w.iw Middle Eastern ._St.w__‘_.w: Wﬂﬂm?.ﬂmﬁﬂqwﬁmmﬂ
, ...,m_. 2y, Egypt, | aq, and Saudi Arabia,
- .«..1;..‘£vimmwm_..bmkhmm. __ﬁmﬂh.mﬂmwh%ww%%m»ﬂwHM”.wﬂan_:ﬂmﬂpm:osuH Human .W_wm:w mwmwmﬁ w
wwwmwmmwu& [hereinafter Heindel], CEDAW Countiy .wnWo.:_ “zﬂa.z u .Wmn.n._mou.mcbrE\O\
. QamﬂD\N-umOoﬁ 19, ._..owm.v.ﬂ CEDAW Q.&S:E x&uo}./ ,...._www.mu :.dm_mnm oy 8 e
SR/1-2 (Apr- 8, 1997) (Section 176 of the PEnaL Law( kes bigamy  ciime
ISRI1-2 (Ap u. ears imprisonment, but section 179 exempts mdividua who are
_mwrmn ._mo.,nxn_ﬂ_urm Jewish ...:n:‘..“.isomn mnnm:a,.amﬁmmm i.m_..w .Mma..:._.n °d
l.court’s _.:mm._.:ma that underwent the specific Halge R.‘ nOm.UU»E\Q
iou "), CEDAW Country Report, Jordan, UN. Doe. D o
Om...bkxx Country Report, Libyan drab Jamahiriya, C.T . Uon“
'_m\_ ow.uﬁ CEDA :..\.ﬁntidy _wm_ue,ﬁa.. .__.\o;ﬁonno.. U.N.

CEDAW/C/MOR/I1 {(Nov. 3, 1994), U.N. Doc. CEDAW/C/MOR/2 (Feb. 29, 2000);
Heindel, supra at 533 (Saudi Arabia); ﬁ..mbk.%‘ﬁo:iq Report, Yemen, U.N. Doc.
CEDAW/C/YEM/3 (Nov. 19, 1992). . )
26." Thereisno statutery law covering the Indian Muslim male’s right to marry four wives.
That is part of'the religious law. S. 494 of Inpian Penac Cope 1860 exempts Muslim
men having four wives from the offence of bigamy.
27. Flavia Agnes, Law AND GENDER INEQUALITY: THE PoLITiCs oF Women’s RIGHTS In INDJA
147 (1999).
28. Afghanistan, in Robin Morgan, (ed.), SisTeErRHOOD 15 GLOBAL 38 (1996) [hereinafter
SisTErRHOOD]; CEDAW Country Reports, Bangladesh, U.N. Doc. CEDAW/C/IC/S!
ADD.34 (Apr. 11, 1986), U.N.'Doc. CEDAW/C/BGD/3-3 (Apr. 1, 1997); CEDAW
Country Report, Indonesia, U.N. Doc. CEDAW/C/IDN/2-3 (Féb, 12, 1997), CEDAW
- Concluding Observations: Maldives, U.N. Doc. CEDAW/A/56/38, paras. | 14-146 at
para. 121 (Feb. 2,.2001), ‘available E‘:nv..\.._sxis‘.::rn_._ﬁn_.._.?_um.&oo.umn..awwi._u.o_wx C.
. bu.m.....wm‘”EBm._..,n._f_.%m%@unn%gagn Pakistan, in SisTERLGOD 326 "CEDAW
Country Report, Philippines, UN. Doc. CEDAW/C/PHI/4 (July 25, 1996); CEDAW
Country Report, Singapore, U.N. Doc. CEDAW/C/SGP/] (Jan., 18, 2000); CEDAW
Country Report, Sri Lanka, U.N. Doc. CEDAW/ .\_u.\>UD.Hm {Jan. 24, 1989;
CEDAW Country Report, Thailand, UN. Do, CEDAW/C/S/Add.51 (June 12,1987).
Muslims constitute the majority in most of these countries, bit the minority in the

Askin and Dorean

Phi ippines, Singapore and Sri Lanka,

. punishable by

_auﬂm_mzm.m.mo_.wmwno:w ‘.r:,m@m:n_Bwv.o:_*wn.uﬂoman_.:nn_31 perjury before the

marriagé registration officer. Iy 1997, the Thai CEDA W report rioted that the couritry
intended to record men’s marital status on their noau:nnﬂ-mmm”.Ewi#*n&m%&:a..ﬁ
require officials'to check each man's maital status before registering naiTiage.

" CEDAW Country Report, Thailand, UN. Doc. CEDAW/C/THAY2-3 {Apr. 7,-1997), A
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to write and publish court decisions or codify statutes. an_wwmw: moﬂoo_m
began wnm.nm&:m women to attend, in the late 19th and early 20th century,

there were no women lawyers .mnv_.&&n.nog: the world. . b

In Mmmo—.mr,lo_ﬂ.:ﬂﬁ ,Em 20th century did women mj%i:w—,ﬂ, MMWM MM
mwwﬁ. to vote and thereby the ability to Em._cms.on law-making. The ers
to.women’s direct participation in the legislative process, however, _.QM. 2in
mm.ww,_mawouvnpmw%. at the beginning of the 21 century. In M..oﬂ nouwﬂm_.na
women constitute a negligible percentage of _nm_mm_ﬂ:ﬁ bo ies M@ %:a -

, their percentage. ily; and this fact is especia
to their percentage of .the human M.E.E ; an
%ﬁ no.ﬂ%iom whose legislative bodies continue to mcvnoﬂ ﬁo_u\%«sw‘. ,M”M
mﬁmﬂmmw&.om.ﬂ.mcﬂarmm.&mo:mmwoa...um éoaoa._,w voice is mooMn _:m Mﬁ e
o@mm?mwmou_ that the laws now in place permitting polygyny have
no democratic legitimacy among wormen.

Since the mid-19th century, however, women around the m._o%nﬂdﬂmomﬁ
fighting for legal and political change mﬁw.n.ﬁﬂm .S.mw both EMcMW :M mmH,H ore
i the status of .in the family. Women in many ¢
and the status of women-in . /on : e et
velopi Pakistan and Vietnam, beg
eloping world, such as Indonesia, ‘akistan ar s
.MMM vo_wmwmﬂ% in various ways and sometimes mor_m<._nm an%w,ﬁ m:noMMMMM -
he "and more women graduated from .
In the late 20th century, more an du o oty
i . i hools and began writing scholarly
Middle Eastern, and Asian law schoo : . warly analy-
] icipating in women’s movements to refo
ses of the subject, participating i women sm ° ¢ orm or bar
ir t institutions in positions
lygyny, and working for governmen
w%nw.m ﬁ.oumﬁmco:oo the debate. An important development came m‘oarﬁ%mn
new women anthropologists who, in a departure mﬂ.oﬂ._um.ﬂ mﬁﬂnomo oz.a“
were interested in hearing the views of women living in polygyn
communities. :

These various advances have yielded some ooEvm:.SmHnﬁ_mm_wow %M
how women in voﬂwmu\:ocmmo&nﬂnm mn.”_.._m:u_ feel mvocﬁ_:.. d.:on:um o
women anthropologists decided the topic was icﬁg exp o.nm.wm.ﬂ noting the
fact that “relatively __:.:n research wmm been aoum. to speci S.Eﬁu\n address
women’s attitudes toward polygyny.” _Hma.u,NnEms ﬁoﬁm,mr@éoc:ﬂ%umi
forty-three Kaguru womeri from a wEw:..w.ﬁ_E community-in nt

. .‘ . ..... .._.Nm m,m Ao"imm:.a.H.:m_mqmw:oo_u.u&uwa
. ..;rn._:...,_._a:.Ew_mqmmmooc.h:h_..a:. .. .. TE n.
30, Mmm.wamm w%.wﬁy__.a:n._ in SISTERHOOD, Stpra n. Mwwwﬁ wao_,%mnﬂm n_w m“mw_mwﬂmmw.owxmwwﬂ

- Ind , in SISTERHOOD. supra e : i -
28 at uow._e_wﬂ. WMMMWE__.. in SisTerHoOD, supra n. 28 at 529, Miriam Habib, Pakistan

’ . Sudan, § TERHOOD.
ractured Profile, in SisTERHOOD, supra n. 28 at531; .M:&na.._,_m SisTER
649 _\.N.MR.EE. in SISTERHOOD, supra n. 28 at 726.

,;-......-..z.%.zmﬁ%,iomnn?ooaEmﬂ.nma,mdo_:..ﬁrm economic
creates for them and their children.
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Morogoro region. About twenty-two per cent
were currently in polygynous marriages;’? _
course much lower. Among the forty
currently or had previously béen in po

without personal experience but with the ability to examine the institution
up close from within their small village. The interviewers mw_nma. those
women who were or had been in such marriages if “they were happy
when their husbands married another wife.” They asked the other'women
“how they would fee] if their husbands were to marry another wife.” The'
women had overwhelmingly negative reactions to the institution and both

groups felt the same way about it. None saw any benefits in havinga co-
wife. Two representative comments: o

of women ir that.region
the percentage of men was of
-three msﬁ.nﬁm..mfmnmv Hr_..mﬁamn. were
lygynous marriages, Hnmﬁ.ﬁ.m thirty

“ldeni’t like it. Ifit happens I can’t avoid it

, but I hate to have
a co-wife. (R12, age 45)" . _

“I'don’t want a co-wife. Idon’t want my children to be married .
to co-wives. I hated this even before I got married. Unfortu-
nately, I was involved in this one way or the other to have a co- -
wife . It wasn’t my will . . . . (R8, age 36)”

The interviewees gave many reasons for their negative attitudes:

“I wouldn’t 'be happy [with a co-wife] because life would
change. You know, if a husband has two wives or more then

there will be no balance in love and in most cases the elder wife
is the one disadvantaged. (R25)"

“[When my husband married another wife] I was not happy . *

_- - you are not confident about your completeness as a woman.
The thought erodes your love for him, {(R14)”

“.. . Sometimes the husband scorns you. The other wife scorns
you, and the husband sides with her and sees you as nothing.
You must get angry! (R43, age 60)"

deprivation Uo_%mu‘:u\ :

“. . . [Elven the budget will be higher; how are you going to
progress? ... You don’t progress. Do you think it is just paying
bridewealth only! . . . The needs will increase. . . . You could
buy one kilogram of meat and suffice, now you have to send for

/34 EyunoLgcy 315-27 (1995).
CIE I

vrr.
‘Nidra Eeanklin, Women s Perceptions of Polygyny Among the

Id.




......havms their children and them so deeply in both the emotional and material
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half a kilogram. . . . I who came first have a family, the half
kilogram what will it suffice? (R35)” R

“Whén I got my sixth child my husband tasted’a better love
from outside, this made him to concentrate with an outside
womai, they had [three children]. . .. Atthislong period, I .:,mm.
a lot of problems of taking care of the family. If my or:@w_mﬁ
were sick I had to take care myself, for everything. I was
mother and father. (R8)™*

Other-evidence of women’s attitudes toward polygyny comes from

Uganda. During the early 1990s, the government solicited the Eﬁﬁ.a.o.m its
citizens in the course of developing what became the 1995 Constitution:
The Ministry of Women in Development, in cooperation with other gov-

ernmental éntities and with women’s non-governmental organizations’

(NGOs), held a series of seminars with women throughout the ooE\.ﬁQ to
determine what they would like in the new Constitution.** The Ministry

reported: -

A majority of the women who participated in the constitutional
seminars recommended that a man should have one wife, and
a husband one wife. . . . Women noted that there is a lot of
suffering in polygynous homes because the man omn..:oﬂ.faﬂm his_
wives equally and usually he does not have nnotmr to provide
sufficient support to his wives and numerous chitdren. This
leaves a heavy burden on women. .

When people cite cultural relativism as a reason for refusing to take
action against polygyny, they fail to realize that their view of the culture
in Q:nmmc: flows from current laws shaped almost entirely by men and the
views of religious and governmental leaders who are almost always men.
Asking women what they think will refute the idea that in a given oc:E.o
every person thinks alike. As the voices above moncBmE so well, many
women contest the status quo. They abhor polygyny precisely because 1t

spheres.

IV. InTERNATIONAL HUMAN RIGHTS LaW PRQHIBITS PoOLYGYNY

International law clearly establishes that vo?wws« ﬁﬂmﬁom ioﬂas.m
most furidamental rights and freedoms. From the beginning A.:, the inter-

33 M- .

34, “Z:.._H&J..om.ioaos in Development, RECOMMENDATIONS MADE By THE WOMEN OF -

UGANDATO THE ConstituTionaL Comsission 12-20 (1991).
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national human rights system, international law required equality before
the law and in marriage. Yet many countries have failed to take effective
action against polygyny, citing freedom of religion and culture as reasons
for inaction. o . . e e

A. Women’s Right to Equality Within Marriage

The founding of the United Nations in 1945 and its subsequently-
enacted human rights system have brought ever-increasing attention to
the need to eradicate all forms of discrimination against women.“The
opening clauses of the United Nations Charter showa**determina[tion] .
. . to reaffirm faith in . . . the equal rights of men and 'women. . . ,™and
Article 55 declares that the UN will “promote . . . universal respect for,
and observance of, human rights and fundamental freedoms for all without
distinction as to . . . . . sex . . . or religion.”® Both reflect central
awareness of the reality of wornen’s lives, profoundly different from these
aspirational goals, thus necessitating concrete action to change-that real-
ity. In Article 56, UN members pledge to take both *“joint” action with the
UN and *'separate™ action to achieve their Article 55 purposes.

From the beginning, women activists focused on the goal of ending
polygyny and women’s subjugation within marriage. The UN Commission
on the Status of Women, meeting for the first time in 1947, agreed to work
for “freedom of choice, dignity of the wife, monogamy, and equal right to
dissolution of marriage.™® That goal was subsequently reflected in the
Universal Declaration of Human Rights, adopted by the UN General
Assembly on December 10, 1948 [hereinafter UDHR].*” Article 16(1)
proclaimed that “[m]en and women of full age . .. have the right to marry
and . . . are entitled to equal rights as to marriage, during marriage and
at‘its dissolution.”

An Indian woman lawyer, Hansa Mehta, and Eleanor Roosevelt
worked together to insure that the UDHR would contain women’s Article
16 right to equality in marriage. Roosevelt served as Chair of the newly

-formed-United-Nations-Human Rights Commission"while it drafted the

UDHR. Each headed one of the three working groups; no other women
served on the Commission. At the time, Mehta was also advising the
Indian government (again, as one of only two women) on the rights

35. CHarTER OF THE UNITED NaTiONns, June 26, 1945, 59 Stat. 1031, T.S. 993, 3 Bevans
1153, entered into force Oct. 24, 1945,

36. Leslie ). Harris & Lee E. Teitelbaurn, FamiLy Law 271-79.(2000)..

37. UDHR, G:A..res. 217A (ill), UN. Doc. A/B10 at 71 (1548).

I
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provisions of what became its 1949 Constitution.® There, she “battl[ed}
purdah, child marriage, polygamy, [and) unequal inheritance laws, . .
striving to set these:ancient customs on a course of extinction.” Eleanor
Roosevelt also mosmm: for women’s right to equality in marriage. Indeed,
she suggested adding to the right to marry, “the specification that men and
women have equal rights when a marriage is dissolved.*®

The UDHR focus en equal rights within marriage was further but-
tressed by ‘the grand language of the Preamble and other articles, The
Preamble spoke specifically of the United Nations’ commitment to the
“dignity and worth of the human person and in the equal rights of men and
women.” The very first article built on this core concept, and here again
Hansa Mehta played a major role. Her efforts insured that Article 1 of
the Declaration, which recognizes that all are born “free and equal in
dignity and rights,” be cast in inclusive terms. The first draft gave this
right only to “men.” At her insistence. the final version gave this right to
“all human beings.” Further commitments to women’s rights to equality
were reflected in Article 2 (all are entitled to the rights in the Declaration
without “distinction” based on “sex”™), and Article 7 (“{alll are.equal
before the law and are entitled without any discrimination to equal protec-
tion of the law; [a]ll are entitled to equal protection against any discrimi-
nation in violation of the Declaration and against any inciternent to such
discrimination’). . : _ .

The UDHR commitment.to equality for women with particular refer-
ence to marriage was carried forth and amplified in two international
human rights treaties. The International Covenant on Civil and Political
Rights [hereinafter ICCPR] was forceful on the point.®'  Article 23(4)
required that ratifying states “shall take appropriate steps to ensure
equality of rights and responsibilities of spouses as to marriage, during
marriage and at its dissolution.” The specific requirement that states
“ensure” a particular right appears only in this article and in two other
articles specifically dealing ‘with women’s rights.” Article 2(1) requires
states to ensure to all the rights in the ICCPR, without sex (and o._,ﬁwi

1 e i e

T distin€tions T ATCIE 2(3) obligates "states 10 ensure that persons whose

ICCPR rights have been violated have an effective remedy. And Atticle

wm.KmQ>::O_msao:_><._..ow_.o§>um2m€_.mrm>zcx Woomm.cm:\;zo._.:mCzEmwm.:.
Deciaration oF HumaN Ricuts 90 (2001). :

39. M. . . .

40. Id. at 93. ) , T

41. ICCPR, G.A. res. 2200A (XX, 2! U.N. GAOR Supp. (No. 16) at 52, U.N. Doc.
A/6316 (1966), 999 UN.T.8. 171, entered into force Mar. 23, 1976.
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3 requires states “to ensure the equal right of men and women /to the
enjoyment of all civil rights set forth in the present Covenant?’ ‘The
ICCPR also expanded on the Declaration’s requirements about matriage.
Now they covered “equal rights and responsibilities,” rather than:simply
“equal rights.” _ . s

The Convention on the Elimination of All Forms of Discrirmination
Against Women [hereinafter CEDAW] expanded yet again by listing the
various areas of the law where married women commonly did not rw<n
equality with their husbands.®? It requires states to “eliminate discrimination
agatnst women in all matters relating to marriage and family relations and
in particular shall ensure on a basis of equality of men and women .
[t]he same right[s]™: .

. to enter into marriage;

. choose a spouse freely;

. during and at dissolution of marriage;

- as parerits vis-a-vis their children;

. to decide o.w the number and spacing of their children;

. as guardians or adoptive parents;

. in personal matters, including choice of family name, profession,
and occupation; and

. with regard to owning, acquiring, managing, administering, enjoy-
ing or disposing of property.

Not only does CEDAW require that men and women have the same

rights. It also requires that men and women have the same responsi-
bilities:

. during marriage and at dissolution:

. as parents; and

. as guardians, trustees, or adoptive parents. . .
Thus, the UDLIR, ICCPR and CEDAW make an exceptionally strong
commitment to equality within marriage. But few scholars and commen-
tators have paid much attention to the right to equality in marriage (with
some notable exceptions).”. ,

42. CEDAW, G.A. res. 347180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Dog. A/34/

46, entered into force Sept. 3, 1981, S .
43. See, e.g..Rebecca 1: Cook, Reservations to the Convention on the Elimination of All

Forms of Discrimination Against Women, 30 Va. L. of INT'L Law 643-709 {1990).
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-~ Although polygyny violates many different human rights of women, it

violates: their right to equality in marriage in the most egregious way
possible.Fo understdnd that violation in depth, it is necessary to consider
the:common legal “rights and responsibilities” states attach to marriage ini
their legal systems. They include child support, child custody, spousai
Bmﬁﬂnnm:nn, spousal property ownership and confrol, spousal and child
Erndﬁsno spousal obligations to care for their children and each other,
divorce, matrimonial property rights, spousal moxcm_ manrQ. and mnx:m:
_Eanooﬁmn

In arpolygynous system, equality of rights and responsibilities as.to
these subjects is literally impossible. If a man has four wives, each wife
has only one-fourth of a husband. Accordingly, he will be responsibie to

of his wives, whether during marriage or at its dissolution. Each men n
contrast, will have all of her resources available to care for the children.
The same would be true for spousal care and maintenance. This math
explains why the women quoted above complain so bitterly of the dearth
of economic resources for Emamn?mm and 50:. children when their
husband marries another wife. With scarce fesources the norm in the
underdeveloped world, polygyny necessarily impoverishes the wives and
their children. The wives have fewer rights than their husbands, and the
husbands fewer nnmﬁonm:u::uom than their wives.

The women who were quoted also complained of their husbands’
inattention to the children. Here too it is impossible for the husband to
share equal responsibility with their wives for the personal attention to,
emotional care for, and parental guidance of, those children. Just as each
wife has a quarter of a husband, each of that wife’s children has a quarter
of a father. Or as one vo_u\mwmocm. s:wn complained, “I was mother and
father.”

The countries that permit polygyny also have many marriage and
divorce rules explicitly based on unequal shares or rights. For example,

of the m_::_mn_u\ situated male.** For widows ‘and éaoinam who have
or_mnwnu En éaoé receives one-eighth E‘a the anéﬂ. one n.:m;ma 4

Oon<nﬂmm,_%.... each

PR
. .

if,one: n_mEr or one,  thirty-second share.

mvnnn only one-fourth of his resources on the children he has with gach

N Fn&bﬁoﬂﬂgnn HEnm Hwhﬂhnn designed to. ﬁnoﬁnnﬁ the.economic.well-bein g

gy A Sy A e
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‘widower will inherit one quarter from each wife or one fullzshare.

Customary laws commonly go even further, and give the widow ‘only'the
right to be cared for by her children, while the i_aoéﬁ. assumes-control
and ownership of all property mwm had #¢ o

As to the right to the opportunity for legal moxcm_ Eﬁwanocan % owives
will necessarily have fewer rights than their husbands. . If a hypothetical
husband rotates his nights evenly among his four wives, and has-inter-
course every night, each wife will have intercourse once every four days,
while he does so every day. These countries also provide very different
rules for marital fidelity for husbands and wives. Husbands in custoinary
or Shi’a marriages are legally permitted to have extra-marital sex with
single women or “temporary” wives because the new woman in their lives
may turn into the new (permanent) wife. Wives, however, are subjeét to
criminal prosecution or worse (murder) for the same act, because they are
seen as the property of men. Similarly, men have the right to divorce their
wives for a-single non-marital sexual act with another man, ‘while the
women have no such right to divorce an unfaithful husband, again because
his extramarital partner may become his new wife. This further dilutes
each wife’s right to legally-permiited sexual intercourse.

Both the UN Human Rights Committee [hereinafter HIRC] and the
Committee to Eliminate Discrimination Against Women [hereinafter
CEDAW Committee], the bodies that monitor compliance with the ICCPR
and CEDAW, have asserted in their general comments and recommenda-
tions that polygyny violates women’s rights. The HRC recommends that
polygyny “should be definitely abolished wherever it continues to exist”
because it violates women’s dignity and constitutes inadmissible discrimi-
nation.*® The CEDAW Committee declares that prohibition is necessary
because polygyny causes “such serious emotional and financial conse-
quences” for the wives and children.** And of course it deprives women

46. For example, Tanzania’s Local Customary Law (Declaration) (No. 4) Order, 1963,

Schedule 2, Rules of Inheritance, G.N. 436, provides in Rule 27 that “The widow has

.na.share of the inheritance; if :.n deceased left relatives of his clan, :nq mrm_.m is-to
be cared for by her children just as she cared for them.”

47. This right is secured through such legal concepts as the suit for loss of consortium
and divorce for failure to have intercourse. The responsibility to refrain from non-
marital sex is enforced through criminal adultery law and divorce for adultery.

48. HRC, General Comment 28, Equality of rights between men and women Amﬂ_o_n 3),
at para. 24, U.N. Doc. OGTEON_\WQ& 1/Add.10 {2000).

49. CEDAW Commiittee, General Recommendation 21, Equality in marriage and family
relations (Thirteenth session, 1992), at para. 14, Compilation of General Comments
and General Recommendations Adopted by Human Rights %BNQ Bodies, C Z Doc.
I_ﬂ:OmZ\_\Wmc 1 at oo Cw?&
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of their Article 16 right to equality with men in Bm:._.mmﬂ as well mm_.&mw_.
Article 5 right to be free from customary practices premised on womien’s
infertority.™ |
In sum, nothing could be more clear than the mmo». that the legal
institution of polygynous marriage deprives women of their imz,.anmdwn.
and .E_.an_w.qmmmna, right to equality in marriage as to both .:mr,nm mnm
responsibilities. : S

B. The Right to Religious Freedom L

Within the n.o“ﬁwu.z. of Islam, the most commeon n_m.:ﬂ is &mﬂ the right
to freedom of mn_.mww@w ﬁ.r,:.,ﬁm the right to equality i:?d marriage. .H._.-man
is &Qum:w,bm mﬁ.ﬁ.ﬁomn .m.:_. this in international human rights law, but it is
intuitively attractive and persuasive to many.

The ICCPR does recognize, in Article 18(1), the _.._.m.rﬁ to qm:..m_omw.
freedom, including the freedom *“to manifest {one’s] religion 91 .@n.:ﬂ E.
ionmtm@ﬂdmwm}mnmﬂ practice and ﬂowo?:m.:.. If owmnn,ama._n.n or ?‘mo..ﬁon.
were constriled to include the right to be governed wu...wn__m_o_wm _.c__om_ M:
marriage and divorce, the argument Emmrm carry some ﬁa_‘m.sﬂ.. T . Mm_.
evidence is to the contrary. The UN Declaration on the mrﬂﬂwsou b.m > ]
-Forms of Intolerance and of On.m.o.n.::_.nmmou. Based on Religion or m.,.....m_.wmm
zmﬁmaammm ‘nn‘_.mmmocm practices which are protected forms of _.nr“mm.o:m.
freedom, but nowhere mentioris the freedom to be moﬁ:ﬁa by religious
law.®"  In general, it protects the. freedom to worship oﬂmmmﬂnagn msu
to maintain places for doing so, have orm_.:mv_m mwﬂ. ch.wd__.ﬁ,wEmu Emcm:,-
tions, CWn..Hn:mmocm articles and materials.. write about R:m.ﬂon“mba teac H.M.
in suitable places, solicit funds, frain‘and appoint leaders, cvmn?n &mwm.m.m :
rest and religious holidays and .omamwzc:mmm_ mna‘,ﬂ.o ooEBnEo.mH ss,n

others about their religion. = = .- : . L

But even if one were to concede that freedom o.m religion H.ﬁo._:ana the .
right of the state and Muslim religious .Km&.@w.m to impose Islamic law ﬁwm
: all women born'to Muslim parents, the religious mwmnmoﬂ.mnm.cn.ﬁ:ﬁ e,s.u_m |
EF..._.?..tui“:smm%mo.&i&mﬁwiﬁ%m&w&@Owwa.i.mrﬂ,.ﬁommnr mypu.m.,mnnn@oh.bﬂ....m..ﬂm!riisé
preserves, Eﬁo.cm: Pm:&a.-mau.,ﬁrm state’s right ﬁo,w:moﬁ laws. mo ﬁz
"those n_.mw.mmmomw_mmmm.o.&m,m. such _mﬂ.w..mnn..wmnnmmmwﬂ to vaoﬁnmﬁa”.v: .:m.
m,mwm_..z.‘oaaﬁ health, or morals or the m::amEnEmﬂ.,Emrﬁm and m.mm on,.mnW of
othiers.™ Given the fact that polygyny so clearly Sonmnm, women’s funda-

N mcw,h.__
- 515G

a_a,w.u.m__c“.z. GAOR Supp. (No. 15) at 171, art, 6, U.N. Doc. A736/684
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mental right to equality in marriage, that ground alone empowers states to
limit religious freedom. The emotional and financial burdens polygiyny
creates for women and children also Justify limiting laws to protect.and
enhance their safety and health.

¢

One African Supreme Court (Mauritius) has already construed'its.

own Constitution’s religious freedom guarantee (virtually identical to'that
in ICCPR Article 18), in conjunction with the ICCPR requirement that
women have equal rights in marriage, to deny the local Muslim community
the right to personal religious law governing marriage, divorce, and.inher-
itance. Mauritus law prohibits pelygyny. Muslims sought the right to be
governed by Shiri’a law instead. The Supreme Court rejected their claim
in Bhewa v. Government of Mauritius, [1991] LRC (Const) 298 (1990).
The Court reasoned that the Islamic plaintiffs had :

- -. an insufficient understanding of the duality of religion and
state in a secular system. The secular state is not anti-religious
butrczognises freedom of religion in the sphere that belongs to
it As between the state and religion each has its own sphere,
the former, that of law-making for the public good and the latter
that of religious HmnE.sm. observance and,practice.. To the
extent that it is sought to give to religious principles and com-
mandments the force and character of law, religion steps. out of
its own sphere and encroaches on that of _mﬁ?am_ﬁ_:m‘,._: the
sense that it is made to coerce the state into enacting religious
principles and commandments into law. That would indeed be
oo:m:ﬁc:o:m:k possible where not only one particular religion is

the state religion but also the holy book of that religion is the
supreme law,

Accordingly, it dismissed the plaintiffs’ claim that the freedom to
observe and practice their religion required the Mauritius government to
cnact a law imposing Islamic rules concerhing marriage. ,H:m‘ Court -
further observed that even if religious’ freedom were so construed. the -
Mauritius Constitution’s exceptions to religious freedom (the same as -

-those--in :_@m‘wms.}&&nfrm.@wv nevertheless permitted the countryto

prohibit polygamy. Indeed, international taw required Mauritius to'do so.
For Mauritius had ratified the ICCPR, and Article 23(4) obligates Mauritius
to ensure “the maintenance of monogamy . .. and ... the largest measure
of non discrimination against women, whether as wives or daughters.”s? ,

52. The Courtcited Article 23(4) requiring equality in marridge, 2(1) requiring all ,_..OO_UW
rights without sex distinction, 2(2) and 3 requiring legislation and effective remedies
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The Court’s conclusion that ?.oEv.Enm ,m.oqmmﬂ% does .:Qﬂ.‘.,,..‘_.mﬂ.m_.ﬁ
freedom of religion parallels the reasoning of Emdﬁwoa.mﬁmﬁm mﬁuuﬂ.:m
Court a century earligr, when it ruled ﬁrmﬁ.m Koﬂ:os s right to qwm_ma_ozmm
freedom did not inctude the right to an exemption from the ‘.mnwﬂ,w fe S.omm
criminal statute prohibiting polygyny. In W&SQEM .w. United , Mmmw,m..u
U.S. 145 (1879), it characterized the convicted man’s argument.as

. . . introducing a new element into niawsw_.ﬂmi. ‘Laws are
made for the government of actions, m:.a .irnm they om:d.oﬂ
interfere with mere religious belief and opinions, 3.5% may with
practices, Suppose one believed that w:ﬂmﬁ mmmdm.onm uﬁmﬂ w“
necessary _u.mi of religious worship, EoE.& it be serious uw Mca‘H
tended that the civil government under E.Eor Jm .:<ma coul uoa
interfere to prevent a sacrifice? Or if a wife H.m:m:.uqu _uormedm
it was her duty to burn herself upon the mgnﬂ.mw .?._n of her dea :
husband, would it be beyond the power of Em. civil governmen

to prevent her carrying her belief into practice?

-So here, as a law of the organization of .mo.owoq :.saﬂ.. ”.s,n
exclusive dominion of the United States, it is ﬁncﬁnoﬂ wr.«..:
plural marriages shall not be u:oé&...ﬂm: a man excuse .Hpm
practices to the contrary because of his nn:m_o:m.vn:nmw H.o
permit this would be to make the professed m,ooﬁ:ﬁaw of reli-
gious belief superior to the law of the _ma.a. and in effedt 2“
permit every citizen to become a Hmﬁcs.ﬁo himself. Governmen
could exist only in name under such circumstances.

In a series of subsequent cases, the Ooc.: adhered to this vo&:%smmﬂm..
upheld all federal statutes designed to bring an end to \nﬂwwﬁﬁwﬁ _M<ad-
BB B Nt exoera e United States on the condition tha

i ah entere .
Mﬂmmmwhmﬂaﬂ”m“w MM..MUMH: polygyny. Meanwhile, the Churchreinterpreted
its doctrine to prohibit polygyny. . | o

The d.m... A.uoE.ﬂm decisions have been favorably cited by other nation’s

e e GOUTFLS ..hmo?numaﬁ_n...%boﬁ?ﬂ?ﬁ?ﬁ Court in India twice upheld local

statutes prohibiting Hindu pelygyny, osmo”na before the 52.;.052 law

s

- N . -

to.give effect to all ICCPR rights, 24 E@Eaam that minors be vqommﬂmmmﬂmwmﬂwwﬂw
discrimination against any child, and N.ﬁmr_.mnﬁc_:w:%“”..ﬂ.rmmﬂ%:ﬂ_ uno _ﬂm s (o)
: i ual protection without se. nation. LRC
_Nmoem ﬁm%mﬁw._ﬂﬂnnnw_w__a:mm conceded that Zm:._.:m:m. O:B.:»TFHM_.: Aﬂ_ﬂﬂ_ﬁw—nﬂw%w
the 1838 PenaL Cone Orpinance Art. 257 banning bigamy, remaine i“.mw._im_ state’s

=10 .:mr o:.@.?ﬁ:zﬂ. admitted _._.o _.u_.n?_._da that m:..m._._ ac 1
all Miislims '{n addition to Shari’a personal law. :

giver altho
© 7 imposed”
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prohibited it. In each case, it cited the U.S. Supreme Court’s belief/
practice distinction and holdings in support of its decision.®

An additional support to the position that international human rights
law does not allow religion to trump equality can be found in CEDAW s
structure. It contains no exception for religious or customnary law. In-
deed, its Article 2(e) and 2(f) enforcement provisions require laws to
eliminate discrimination against women by “any person, organization or
enterprise,” and legislation to “modify or abolish existing laws,
customs, and practices which constitute discrimination against women.”
It is undoubtedly for this reason that so many Islamic states have ratified
CEDAW with reservations as to both the Article 16 requirements for
equality in marriage and Article 2’s enforcement requirements.

C. The Right to Enjoy One's Culture

By similar reasoning, the right to enjoy a minority culture does not
trump women’s equality rights either. We have zlready seen CEDAW’s
requirements concerning discriminatory laws, customs and practices. A
similar provision in Article 5 requires states to adopt measures to “modify
the woﬁm_ and cultural patterns of conduct of men and women, with a view
to achieving the elimination of prejudices and customary and all other
practices which are based on the idea of the inferiority or the superiority
of either of the sexes or on stereotyped roles for men and women.”

Article 27 of the ICCPR does guarantee some cultural rights of
minorities within a state. Of course, if the cultural practices are those of
the majority, the article is stmply inapplicable. But for any cultural
minority, the language seems to favor them. It requires that minorities be
given “the right, in community with the other members of their group, to
enjoy their own culture, to profess and practise their own religion, or to
;use their own language.” This provision does not exist in isolation,

‘however. In addition to women’s right to equality in marriage under

Article 23(4), Article 2 guarantees that any right in the .Ooufwsao.ﬂ must

‘be recognized “without distinction of any kind, such as . . . sex .

Similarly, Article 3 requires that states ensure “the equal right of men and
women to the enjoyment of all civil and political rights set forth in the
Convention.” And Article 26 guarantees the right to equality before, and

the equal protection of, the law without “discrimination on any ground
such as . . . sex . ”

53. State of Bombay v. Narasu Appa Mali AIR 1952 Bom. 84; Srinivasa v. Saraswati
Ammal AIR 1952 Mad. 193.

-
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| ural rights “do not authorize

..H&QH.HWO z.a:wmon..wmnm”wwomﬁhrwwoﬁ“wwoﬁ”w:Wmrd :m equal oE.ou\Bm.E Num
Ry S t rights, including the right io o.ewﬁ nwo.ﬁnnﬁ_HOH.oz
o o ,om.mu%.OoamnsmMﬁﬁm to “discharge their _‘mmvo:m:uz.:._nm inre m. m )
the law. ™ o iou ractices within minority noBBE::mm that al no_
to eultural or Horm_omww.?nﬂn ¢an be no real argument ».rmﬁ.mzﬁﬂ:.mﬁo.:w
ihe amE.m MW,M.M“ M%_.oim cultural groups to continue their discrimination
human rig

against wofrien.

V. CONCLUSION

S s 1l equality within Bmﬁ.m.mmm has
o nist _.n.w<n mwoﬂ.:.ﬁ“s MM,M mﬂw”.whmo:ﬁww wﬁﬂmn .Jmﬁm Rmﬁ:n MWMH
o the rov. mmm of World War II. Close nxmaﬁm:om of ”:o ,M_Hm:
arase .w..o m ﬁwﬁ H.MMMM and cultural identity reveal no exemption a M:E.:m.
. »..mrm_oﬁa qun ltures to discriminate against women. H.voqmww S
ﬁmwmmm_.ﬂwwwms Hu the most ooavﬁnﬁn way UOmmmE.Mv mmuw“mwmsﬂm oml:m oot
; ; ligni uman bel . hy
moHo T ﬁo..&,m:fa‘ MHMNMHM,MMMMM,\N Vm\mﬂmaa for post-colonial woB_MMmMM
O el <_mdw.n~<_m the veil of cultural relativism and open their n%m._.mﬂ
e mch_manME.Mo.Wmmﬁoa by-laws that allow husbands to condemn
the extreme

wives to polygynous marriages.. )

PLANT VARIETY PROTECTION AND FARMERS" "
RIGHTS: TOWARDS A BROADER ‘
UNDERSTANDING

Philippe Cullet and Radhika Kollury®

L INTRODUCTION

varieties and improved availability of seeds through private sector chan-
nels.

The introduction of plant variety protection in India has
implications since seed has traditionally been supplied overwhelmingly by
farmers themselves and by the public sector, with the private sector
playing a marginal role until recently in most crops. From a legal perspec-
tive, the protection of plant varieties remains an tssue which is far from
settled even though the Protection of Plant Varieties and Farmers’ Rights
Act was adopted in 2001 in compliance with TRIPg obligations. This is
due to a number of reasons: Firstly, plant variety protection is an issue
which goes beyond giving incentives to the private sector, In fact, while
the TRIPs agreement is the direct trigger for the introduction of plant
variety protection, it is not the only relevant treaty. The Biodiversity

significant

54 —=ﬂ0- General Comment Nm mn—.cm_—n of ri W d women, AN ﬂmﬂ_.ﬂ WVu ,
( i f _mTaw between men an Ny
1 Y l
& wun ‘ﬂn.m._,w, , WN C N. Doc. OOm EO\NH /Rev.l fAdd.10 ANOOOV.
, at; ” - y DN -

55. M.

Dr Philippe Cultet, Lecturer in Law, School of Oriental and African Studies, University
of London & international Environmental Law Research Centre, Geneva, contact:
peullet@ielrc.org; Radhika Kolluru, Research associate, International Environmental
Law Research Centre, contact: _.xo__cqc@,.n:n.o_.m. ’ '

. Agreement on Trade-Related Aspects of Intellectual Property Rights, Marrakesh, 15~

Apr. 1994, 33 InTERNATIONAL LEGAL MaTiriaLs 1197 (1994) [hereafter TRIiPs
Agreement]. R

-




42 DELH!I LAW REVIEW [Vol. XXIV

otection is directly related to innovation in

in ext

the field of agriculture, it must also be understood in an,n_vaomw%mwmﬁn%%.“mg

which includes conservation of Eoﬂomwom_.ummoﬁonm. Thir uﬁn w lant variew

rotection is opposed to the jdea that agricultural Ema._wmonu T SO o

mmmoa on the sharing of knowledge and resources. This :._mumﬁ orineisec
ical point of view. However, 111 the

a conceptual and practical p . \ ot

Nmﬁ_aomvnnwa ratification of TRIPs and the 59.03&.@.5_ HoncMwM“HS -
i nd knowledge, 1t 1s.nece

rmers’ hold over their resources anc . 080

Mwuwzm criticism and understand the additional requirements of the ¢

and more
international legal system with respect to the needs of farmers

broadly of food security for all individuals.

Secondly, while plant variety pr

This article first looks at some of 9.@ reasons for Wﬁ FJMMMWMHMO»M MM
-plant <m.JQQ protection and examines In ﬁm_.ﬁnEmH the Hﬁ.o: with food
mec&ﬁ%.msn the reasons for introducing plant @mﬂnﬁw ﬁaoﬁm,:_m on measures.
The second section surveys the property rights OnHMQ o e
sed at the international level to _unoﬁ.mn E.E: variety p O ety
e the existing legal regime in India with regard to plant va :
ratectio %ﬁn third section argues that India needs to do more E.EW Hmﬂr Nm
MMMM MMMM_ .:oi to implement a plant variety protection aom%dn MWWO mm.nc.ﬂw
fosters food security, provides qm&ao:m.: W:o.inQWo TM mm‘w:mnﬁ soour
erty rights and rethinks farmers’ rights in a broader e venaity
WMMMm into account the imperatives of food secunty and agro-biag

i focus on
conservation alongside the already implemented

commercialisation.

Y
1L, PLANT VARIETY PROTECTION AND FooD SECURIT

1 i ity. In fact,

Plant variety protection is intrisincally linked to ».ooa. mooﬂ“ﬂw_ﬂ e

it can only be justified if it enhances food wnoﬁ.:.:w. This mwommo Driety
ﬂnxﬁ_om.mm.?o notion of food security before turming to the spe

plant variety protection.

A. Food Security

i ifferent levels, from the house-
Food security can be understood at di O e fhat at present use

hold to the international level? Itis common

. JINTERNATION .
e MInternational Treaty on Rlant Genetic Resources for Foo
-sNov. 2001 [hereafter PGRFA Treatv].

‘ iversity, Ri meiro, 5 June 1992, 31
i c o0 6n Biological Diversity, Rio de Janeiro, .
o e s MaTen o_.“wwW__ 8 %oomv [hereafter m_ou_<mxm,4<.00z<mzq_02u m_._m
e o Blant d and Agricultute, Rome,
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context at the national level as well.5 However, studies indicate tha ith
increases in population, apd diminishing land availability, Eﬂ..oawmnwﬁswﬁn
national “food security will be a major concern in coming years s To
achieve food security at the national level states require m:wmommuﬁ re-
sources to either produce or import enough food to feed m:a..éwoﬁm
population and an efficient distribution system to ensure everyone access.
Ensuring food security at the household level implies that people must
either have sufficient income to purchase food or the capacity to feed
themselves directly by cultivating their own food.

are sufficient food supplies at the international level,* and in the Hnnrws

Food security is directly linked to agro-biodiversity which is essential
to promote resilience in farming. Reduction in diversity (throu gh practices
such as monoculture) increases vulnerability to natural forces, to pest/
weed attack and other piant diseases.” Therefore, agro-biodiversity is of
primary importance for small-holder and/or subsistence farmers as it
ensures both income-generation and household food security. Agro-
biodiversity also provides ecosystem services on farms, such as pollina-
tion, fertility and nutrient enhancement, and insect and diseases manage-
ment and water retention and thus makes for more productive farming,
decreasing the number of external inputs required.? Additionally, agro-
biodiversity provides the raw material (or the genetic pool) for all crop-
related biotechnology research and development. Diversity also has nutri-
tional.and social importance, where different varieties may contain differ-
ent nutrients and health benefits or may be of differing cultural worth.

Small-holder and traditional farmers have customarily practiced farm-

According to Paragraph | of the Plan of Action of the World Food Summit, Rome,

[3-17 Nov. 1996, food security exists ‘when all people, at all times, have physical

and economic access to sufficient, safe and nutritious food to meet their dietary needs

and food preferences for an active and healthy life’,

4. See, eg, Carl F. Jordan, Genetic Engineering, the Farm Crisis and World Hunger52
Broscience 523, 526 (2002) and Jose Falck-Zepeda er al,, BIOTECHNOLGGY -aND
SUSTAINABLE LIVELIHOODS ~ FINDINGS AND RECOMMENDATIONS OF AN INTERNATIONAL
ConsuLTaTion (ISNAR, Briefing Paper No. 54, September 2002).

5. See e.g, Inpian Bconomic Survey 2001-2002 (2002).

See, e.g., FAQ, THe STaTE of Foop INSECURITY IN THE WORLD 2002 ( 2002).

See for instance, M.S. Swaminathan, Ethics and Equity in the Use and Collection af

Plant Genetic Resources: Some Issues and Approaches in International Plant Genetic

Resources [nstitute , ETHICS aND EQuiTy In ConsERVATION AnD USE OF GeNETIC RESOURCES

FOR SusTANaBLE Foop Security 7 (1997).

8. Lori Ann Thrupp, Linking Agricultural Biodiversity and Foad Security: the Valuable

" Role of Agrobiodiversity for Sustainable Agriculture76 INTERNATIONAL AFFAIRS 265,

268 (2000).

.
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ing'techniques which conserve and enhance mmno-an?nﬂmE\.. In oam.u. to
maximise productivity and minimise risk they have made certain .mo_.oo:onm
whereby they have preserved old varieties, invented new <m:msmm mnm
adapted existing varieties to suit their local environment, n._m.nodu.\ enriching
agro-biodiversity.” As a result, the promotion of such farming is .Hd_m<m3,
not just for household food security, but also for mnmﬂ.mm"nwam food
security at national and international levels as well. It is essential, there-
m.on.. that farmers retain control over plant varicties so that they may
continue to innovate, improve and adapt varieties to suit changing needs
and conditions.'" Additionally, since food security and access to food is
also linked to adequate income, promotion of small-holder and labour-
intensive farming is essential in developing countries like India, where a
large percentage of people earn their livelihood from agricultural labour.

National policy plays a vital role in countering food w.nmnoclaﬁ A,r.n
principles emanating from the human right to food form an important basis
for such a policy." One of the State’s obligations with qom.UmnH wao. ﬁ._..m
human right to adequate food is that it must proactively engage in activities
to strengthen people’s access to and utilization of resources and means to
ensure their livelihood and food security.'? This includes measures such
as land reform, ensuring physical and economic access to credit, umﬂc.m.&
resources, new technologies, rural infrastructure, irrigation, and provision
of explicit farmers rights through legislation. Rigorous monitoring and
planning by the State is required to ensure that cash crops do not replace
food crops at the cost of food security.’”” The State must also regulate
private sector activities to ensure that they do not impinge on the re-
sources of people who do not have access to sufficient food (which
includes ensuring that private sector firms do not intrude on farmers

{

9. See J. Esquinas-Alcazar, The Realisation of Farmer's Rights in M.S. Swaminathan
{ed.), AGRO-BIODIVERSITY AND FARMERS' RigHTs 2 { 1996).

10. See. e.g., Objectives 3.1 and 3.4(d) of the Plan of Action supra B 3. ) .

1. The human right to adequate food has found expression in various international
documents. See, e.g.; Art. 1 | of the InTernaTIONAL CovENANT o EconoMic, SociAL AND

MaTERIALS 360 (1967). )
12. Paragraph 15, Committee on Economic, Social and Oc,:..:m_ Rights, General Comment
No. 12 — The Right to Adequate Food {(Art. 11), UN Doc. EfC.12/1999/5 (1999).
[hereafter Generat Comment on Article 11] .
13. Often as consequence of fall in commodity prices brought about E...s:an mvﬂwma
industriatised farming and agricultural subsidies in the north, small farmers in developing
* countries are forced to abandon cuitivation of food crops and switch to cash crops.
* in order to €ké out areasonable living. See, e.g., Marcel Mazoyer & Laurence Roudart.
L'asphyxie des économies paysannes du Sud 523 Monpe DIrLoMATIQUE 19 (Oct.
1997).
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rights) and that their activities sufficiently promote agro-biodiversjty.'

The State must also ensure that there is sufficient R&D in the .area of
under-utilised crops of high nutritional value,s S

- EERRER

B. Law and Policy Rationale Jor Plant Variety Protection-

At the outset, it must be mentioned that.plant variety protection can
have a narrow and broad meaning. The narrow view only considers plant
variety protection from the point of view of commercial breeders and the
needs of the biotechnology industry. The broader view acknowledges that
there are different actors in plant variety management who. deserve
protection and who perform different functions, ranging from innovation
(new seeds) to agro-biodiversity management, o o

India has had a number of reasons for mtroducing a plant variety
protection regime. The most immediate trigger for the Plant Variety Act
2001 are the obligations undertaken in the WTO context, specifically
under Article 27.3.b of the TRIPs Agreement. Article 27.3.b of TRIPs
imposes on all countries the introduction of some form of intellectual
property protection for plant variéties. However, it does not impose the
introduction of patents and therefore leaves member states free to devise
their own legal framework in this regard (sui generis option). s.r:n WTO-
membership imposed a specific deadline on India for the introduction of
plant variety protection, other factors are also at play. India. has, for
Iinstance, been subjected several times to the appropriation of local knowl-
edge through- patents in foreign countries (also referred to as biopiracy)
in the past few years. While the introduction of intellectual property rights
in the field of genetic nummnon:.:m may not provide a direct counter to
biopiracy, it raises the profile of traditional w:os;mmmm ag an issue worthy
of debate and protection. Beyond issues specifically linked to Biopiracy,
the development of an intellectual property rights regime related to, plant

" varieties is generally reflective of broader trends towards the appropria-

tion through private property rights of resources m:m..goinm,mm.cnmioc,m_w
deemed to be freely available to all individuals and nations. The trend

towards privatisation-of resources, knowledge and means of. production

has been tremendous in the past couple of decades. It finds expression in
the field of agriculture with the progressive development of an interna-
tional legal framework which favours private ownership of genetically

14. In fact failure by the State to regulate individuals ot groups 5o0'as to prevent them from
violating the right to food amounts to a violation of its obligations. (See Paragraph
19 of the General Comment on Article 11, supra n. 12},

15. Objective 3.4, Plan of Action, supra n. 3.
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modified seeds over public access and sharing of knowledge. This has, for
instance, been reflected at the national level with the increase in incen-
tives given to the private sector seed industry.’®

Plant variety protection can be justified by necessity, or in other words
by WTO membership. Other substantive reasons also help justifying plant
variety protection both from the perspective of commercial breeders,
farmers and agro-biodiversity conservation. As far as commercial breed-
ers are concemned, the rationale for the introduction of ﬁ_ma variety
protection is that it will promote food security because genetic engineering
offers humankind its-6nly chance to significantly increase yields in coming
decades in view of the shortage of arable land to produce more food for
an expanding population. Interestingly, the enhancement of food security

‘is also an argument which can be used to justify farmers’ rights on
farmers’ varieties since protection of the latter’s interests will also pro-
mote the long-term food security of the majority of the population in India.
The other reasons for introducing plant variety protection include the role
that farmers play in sustainably using biodiversity and specifically in
developing, conserving and enhancing mmno::cﬁ_ Eom?nﬂ;@.

Within this general framework, several possibilities are open to the
government. It can choose to protect only commercial breeders é::. the
introduction of patents and be fully in compliance with its TRIPs obliga-
tions. It may choose to introduce plant breeders’ rights and thereby
provide :mzm which include some exceptions in favour of other breeders
and farmers. It may further choose to grant rights only to breeders but
introduce a benefit-sharing scheme which, for instance, takes into account
its obligations under the Biodiversity Convention. Finally, it can go beyond
the preceding options and protect alt relevant actors in the field of
agricultural management, from farmers to local communities and
panchayats to commercial breeders and state governments, an approach
which takes inte account not only ermvm obligations but also ali other
relevant international treaties.
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A. International Legal Framework

India has taken different kinds of commitments in the field of plant
variety protection and management. These include a series of obligations
concerning the conservation and sustainable use of biological resources as
well as commitments concerning the protection of traditional w:oé_.nnwn
and farmers’ rights and a series of obligations in the field of intellectual
property rights regarding the commercial use of plant varieties.

Firstly, India has ratified the Biodiversity Convention which provides
the basic framework for the conservation and the use of biological
resources. It affirms India’s sovereignty over its biological resources but
qualifies India’s control with the introduction of the notion of ‘common
concern’ which implies that the protection of biodiversity in India is of
interest not only to this country but also to the international comrurnity at
large. The Biodiversity Convention is noteworthy for recognising the need
to conserve while also acknowledging the legitimacy of using biological
resources which provide, for instance, every individual’s basic food needs.
The Convention also provides that governments must preserve traditional
knowledge and foster its .application.”” While this provision does not
mandate the recognition of the rights of traditional knowledge holders, it
provides at least the lineaments of a policy framework in this regard. The
Convention also regulates access to biological resources and the sharing
of benefits arising from their use. It attempts to provide 2 framework

which respects donor countries’ sovereign rights over their biological and_

genetic resources while facilitating access by users. Access must there-
fore be provided on ‘mutually agreed terms’ and is subject to the ‘prior
informed consent’ of the country of origin.'* Further, the Convention
provides that donor countries of micro-organisms, plants or animals used
commercially have the right to obtain a fair share of the benefits derived
»...HOB use. Finally, the Convention constitutes one of the few treaties which
offer a specific statement on the relationship between the management of
biological resources and intellectual property rights. Article 16 clearly

indicates that intellectual property rights are not to undermine ﬁwo s.olsum .

IR HILEGAT FRAMEWORK- FOR-PLANT-VARIETY- -

PROTECTION AND MANAGEMENT

The legal framework for plant variety protection includes the &m.n_,m:ﬁ
treaties that India has ratified in this field and the different legislative
instruments adopted to implement international commitments.

16. New Seed Policy, 1988.

g F s ey —_

of ﬂrm Convention.

Secondly, India has also ratified the PGRFA Treaty. This treaty
adopts to a large extent the philosophy of the Bioarversity Convention and
provides for the three interrelated goals of conservation, sustainable use

I7. Art. 8., BroptversiTy CONVENTION, supra n. 2.
18. Art. 15, Bioprversity CoNVENTION, supra n. 2.
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and benefit sharing.'” The overall aims of the Treaty are the promotion of
sustainable agriculture and food security. The Treaty is significant for
radically altering the legal status of plant genetic resources in international
law. While the previous instrument — the 1983 International Undertaking?®
— promoted the sharing of plant genetic resources, the new Treaty affirms
states” sovereign rights over their PGRFA and condones the introduction
of intellectual property rights. One of the main contributions of the
PGRFA Treaty to the international legal framework is its focus on the
situation of farmers, their contribution to the conservation of agro-
biodiversity, the rights they have over their @:%mnnm_ assets — for instance,

seeds — and to a much lesser extent the question of traditional knowledge.

More specifically, the PGRFA Treaty gives recognition to farmers’ con-
tribution to conserving and enhancing plant genetic resources for food and
agriculture. It further gives broad guidelines to states concerning the
scope of.the rights to be protected under this heading but overall devolves
the responsibility for realizing farmers’ rights to member states. This
includes the protection of traditional knowledge, farmers’ entitlement to a
part of benefit-sharing arrangements and the right to participate in deci-
sion- Emwﬁm regarding the management of plant genetic resources. How-
ever, the treaty is silent with regard to farmers’ rights over their landraces.
In fact, the ‘recognition’ of farmers’ contribution to plant genetic resource
conservation and enhancement does not include any property rights. In
this context, the only rights that are recognized are the residual rights to
save, use, exchange and sell farm-saved seeds. The overall significance
of the PGRFA Treaty lies in the fact that it is the first treaty providing a
legal framework which not only recognizes the need for conservation and
sustainable use of plant genetic resources for food and agriculture but also
delineates a regime for access and.benefit sharing, and in this process
provides direct and indirect links to intellectual property right instruments.

Thirdly, India was a founding member of the WTO and in this capacity
must implement the TRIPs Agreement. TRIPs generally provides mini-
mum levels of intellectual property rights protection in all member states.
This has brought about a substantial burden of adjustment in the patents

field because the Patents Act 1970 differed in significant respects from
what was required under TRIPs. >Eonm the many changes that India has
had to bring in, the introduction of plant <m:nG. protection calied for by
article 27.3.b of TRIPs has given rise to Em_:mnma: debate because of the

19. Art. | of the PGRFA TREATY, supra n. 2.
20. International Undertaking on Plant Genetic Resources, Res. 8/83, _ﬂmnoﬁ of the
-Conference of FAQ, 22nd Zess., Rome, 5-23 Nov. _wmu.. Doc. C83/REP.

-
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choice it offers between adopting patents or a sui generis system. This
choice has often been interpreted as implying that all countries either have
to introduce patents or plant breeders’ rights (PBRs). PBRs are. Eﬁozoo-
tual property rights closely related to patents which weré first defined in
the UPOV Convention.?’ These rights grant commercial breeders: exclu-
sive rights over their inventions but include more exceptions than patents,
and in particular can include exceptions in favour of other breeders’
research and in favour of farmers. While PBRs constitute one alternative
to patents, the sui generis option is not limited to PBRs and can be
construed in a number of different ways, thereby allowing countries to
devise a plant variety protection regime which fits their specific needs and
sttuation while taking their other obligations into account. The inclusion of
the sui generis option is therefore of great significance within TRIPs
because it allows member states to explore alternatives 8 patents beyond
what Articles 7 and 8 allow.*

Overall, the international legal framework in the field of plant variety
protection and management is characterised by its lack of cohesion. While
on the one hand, the Biodiversity Convention and the PGRFA Treaty
attempt to provide answers to the relationship between intellectual prop-
erty rights and environmental management, the TRIPs Agreement ad-
dresses intellectual property rights issues without taking into account
concerns regarding environmental conservation or the management of
traditional knowledge. Given that there is no international institution to
ensure that different negotiations produce compatible treaties, the cohe-
sion of different international obligations with each other must be mostly
Jjudged at the level of their implementation.?? This is why close scrutiny of
implementation legislations is imperative to ensure that all international
obligations are given similar importance, with the exception of fundamen-
tal rights which by constitutional mandate ought to be given more EoBT
nence than the rest.

=21~ Internationat- Convention for the Protection of New Varieties of Plants, Paris, 2 Dec.

1961, as Revised at Geneva on 10 Nov. 1972, 23 Oct. 1978 and 19 Mar. 1991 (UPQV
Daoc. 22H{E), 1996} [hereafter UPOV ConvenTion].

22. Arts. 7and 8 provide the broader framewark within which the TRIPs Agreement must
be understood and implemented and may constitute the legal basis for exceptions in
favour of developing countries.

23. The Convention on the Law of Treaties, Vienna, 23 May 1969, 8 InTERNATIONAL LEGAL
MaTeriALs 679 (1969) provides the basic framework for interpreting treaties, and
includes provisions concerning the interpretation of different treaties addressing
stmilar issues. It provides, for instance, that states must implemen all their international
obligations in good faith. -
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B. Domestic Legal Framework

Significant progress has been made in recent years towards setting up
a legal reégime for the management of plant genetic resources. The main
legislative instrument is the Protection of Plant Varieties and Farmers’
Rights Act 2001 which constitutes the government’s response to its
obligations under Article 27.3.b of the TRIPs Agreement. The Act fo-
cuses on the establishment of plant breeders’ rights and farmers’ rights.
The regime for plant breeders’ rights largely follows the model provided
by UPOV and the criteria for registration are the same as those found in
UPQV, namely novelty, distinctness, uniformity and stability. The Act
incorporates elements from the 1978 version of UPOV and includes some
elements from the more stringent 1991 version, such as the possibility to
regisfer essentially derived varieties.

The second main aim of the Act is the introduction of farmers’ rights.
At this level, substantial changes were proposed by the Joint Parliamen-
tary Committee to which the Bill was referred after its introduction in
Parliament.? While the original version of the Bill introduced in Parlia-
ment only contained a short provision on farmers’ rights, the Committee
decided to.add a whole new chapter on farmers’.rights. As adopted, the
Act.seeks to put farmers’ rights on a par with breeders’ rights. It provides,
for instance, that farmers can, like commercial-breeders, apply to have a
variety registered.?® Generally speaking, the Act envisages that farmers
should be treated like commercial breeders and should receive the same
kind of protection for the varieties they develop.

The Act also provides two avenues for benefit sharing.” The first
scheme allows individuals or organizations to submit claims concerning the
contribution they have made to the development of a protected variety.
The final decision is taken by the Authority established under the Act
which determines the amount taking into account the importance of the
contribution in the overall development of the variety and its commercial
potential. The second benefit-sharing avenue allows an individual or

s grganization to fite d Elaition behatf ,Qa:m}ﬁ.u~m.m.mnoﬂgd.ﬁdaaaﬁﬂmQ.w The

€¢laim relates to the contribution that the village or community has made

\

24. See Joint Committee on the Protection of Plant Varieties and’ _um:zawm Rights Bill,
1999, REPORT OF THE JOINT CommiTteE (August 2000).
25, 8.16.1.d, PROTECTION OF PLANT VARIETIES AND FARMERS” RiGHTS AcCT Noo_ MFaEmwaq

$oi:  PLANT VARIETY AcCT).

26. Ss. 26 and 41, PLaNT VARIETY ACT.

S TELETC LY
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The Biological Diversity Act 2002 (Biodiversity Act) addresses:some
questions which are relevant for biodiversity management in general and
plant variety Emnmmnaoﬂ specifically. The main focus of the Act is:onthe
question of gctess to resources.?’ Its response to current- orm__mnmmm is to
assert the country’s sovereign rights over natural resources. It therefore
proposes to put stringent limits on access to biological resources oﬂ._mnmm:&
knowledge for all foreigners. The Act’s insistence on sovereign rights
reflects current attempts by various countries to assert control -gver the
resources or knowledge they control. While the Act focuses on preserving
India’s interests vis-a-vis other states in rather strong terms; its main -
impact within the country will be to concentrate power in the hands ow 50
government. Indeed, Indian citizens and legal péfsons must give' _prior
mtimation of their intention to obtain biological resources to Em mﬂﬁn
biodiversity boards.”® The Act is even more stringent in terms of it
tual property rights since it requires that all inventors obtain the ‘cShsent
of the National Biodiversity Authority before applying for such :msﬁm i
The impact of this clause is, however, likely to be limited since patent
applications are covered by a separate clause.” Further, the mrﬁwoﬂg
has no extra-territorial authority.

Overall, the Biodiversity Act implicitly takes the position that India
cannot do more than regulate access by foreigners to its knowledge base.
It does, however, attempt to discipline the intellectual property rights
system in some respects. As noted, it requires inventors who want to
apply for intellectual property 1@:.% 1o seek the Authority’s permission. It
also authorizes the Authority to allocate a monopoly right to more than one
actor, Further the Authority is also entitled to oppose the grant of intel-
lectual property rights outside India.*' The Act also seeks to address the
question of the rights of holders of local knowledge by setting up a system
of benefit sharing. The benefit sharing scheme ts innovative insofar as it
provides that the Authority can decide to grant joint ownership of a
monopoly intellectual right to both the inventor and the Authority or the
actual contributors if they can be identified.® However, the sharing of

27. The only substantive chapter of the BioLocicaL Diversiry Acr 2002 -- Chapter [I -
is entitled Regulation of Access to Biological Diversity.

28. S. 7, Brovocicarl DwERsITY AcT.

29. 8. 6, BiorocicaL DIvVERSITY AcT.

30. Permission of the National Biodiversity Authority must be obtained before the sealing
of the patent but can be obtained after the acceptance of the patent by the patent
authority. See S. 6.1, BioLocicaL DiversiTy Acr.

31. S. 18.4, BroLogicaL DiversITY AcT.

32, 8. 21.2.a, BicLoGicaL DiveErsiTy AcT.
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intellectual property rights is only one of the avenues that the Authority
can choose by way of discharging of its obligation to determine benefit
sharing. Itis also in the Authority’s power to allocate rights solely to itself
or a contributor such as a farmer contributor. Other, forms of benefit
sharing include technology transfers, benefit claimers becoming associ-
ated with research and development or the location of production, re-
search and development units in areas where this will facilitate better

living standards to the benefit claimers.

Finally, plant variety protection is also influenced by the patent legis-
lation. While the Patents Act as adopted in 1970 dealt with. patents in
general and was not specifically related to biological resources, it ad-
dressed a number of issues that are of relevance in the context of PGR
management. It rgjected, for instance, the patentability of all methods of
agriculture and was mnmﬂ.m:u\ much more restrictive than similar laws in
western countries. TRIPs has imposed significant alterations to this Act.
The Patents (Amendment) Act 2002 has generally modified the Act to
allow compliance with TRIPs.* The Amendment Act brings the duration
of the rights to a uniform 20-year period and also substantially modifies the
sections concerning the working of the patenis by, for instance, doing
away with licences of rights. The-provision which seeks to oblige paten-
tees to manufacture their inventions in India was also struck out because
of the TRIPs requirement that imports should not be treated differently
from products locally produced.* With regard to ¢nvironmental protec-
tion, the Amendment Act includes some of the TRIPs exceptions related
to environment and health. Tt also addresses the question of biopiracy by
imposing the disclosure of the source and geographical origin of biclogical
material used in a patented invention. Further, non-disclosure of the
geographical origin or the anticipation of the invention in local or indig-
enous knowledge constitutes grounds for opposing or revoking a patent.

IV. PLANT VarieTYy ProTECTION FOR FOOD SECURITY

As noted above, there are a number of different actors involved in

-~ plant-variety-management,-all-with-the-ultimate-aim-of-enhancing food - wwur

security. Existing conditions indicate that while a significant segment of
the overall population has easy access to sufficient food, there remain
crores of people whose basic food needs are not met. In an economy
where employment remains mostly in the agricultural sector, it is therefore -
of primary importance to make sure that the legal regime which is being

33, See PATENTS (AMENDMENT) AcT 2002,
34. Arnt. 27, TRIPs Agreement, supra n. 1.
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set up favours access to food for the majority of poor people and fosters
farmers’ control over their land, crops and knowledge. This section wwmw,n.m
that the current legal regime does not go far enough towards empowering
farmers. Further, on the basis of the new PGRFA Treaty it argues that
a broader conception of farmers’ rights should be adopted with a view to
foster farmers’ hold over their wnoioamm and with a view to ooBﬁnm:ns-
sively :.:EoEnE all international obligations in this field.

1. Assessment of the current legal regime

The legal framework put in place until now can be looked at from two
completely different angles. On the one hand; the Indi4ii Plant Variety Act
is among the most progressive plant variety protection legislations adapted
by a developing country in furtherance of its TRIPs obligations: The
apparent will to provide equal rights to commercial breeders and farmeérs
is farsighted insofar as it indicates a clear understanding that the forces
shaping Eov&ﬁwﬂos require the assignment of property rights to-all
concerned actors in the different fields where appropriation is ‘takirg
place. In particular, it is noteworthy for providing a clear acknowledgmeént
that farmers’ rights can be conceived as intellectual property rights, in
exactly the same way as other products of r::._m: creativity. On the other
hand, it appears quite likely that the o:mnﬁa on farmers’ rights will not be
implemented. Firstly, farmers’ rights were introduced as an afterthought
to the first draft which contained only rudimentary farmers’ rights. The
>n.~ provides only one set of criteria for registration — which are the
criteria taken from the UPOV Convention for the protection of commer-
cial breeders’ varieties — and as a result, it will be extremely difficult for
farmers to register their varieties even though they are entitled to it.
Secondly, the decision of the Government to formally join UPOV will at
least put pressure on the Plant Variety Authority to favour commercial
breeders over farmers and at worst may lead to the Authority either
formally or informally not implementing the provisions of the Act concern-
ing farmers’ SWEm As a resuit, though this Act theoretically recognises

L .H*_.E.anm rights, a 10t remains to be done for farmers! rights to becomé a

A TEL LS & F e WY, ...r:a?lti;.t...rrr.elnl.!nnil Ao e/ tretvel Sariurieft e tut

" reality in the form of intellectual Eowﬂ.@ rights. The protection of tradi=”

tional knowledge is also taken up in the Biodiversity Act which focuses on
the appropriation of Indian Qm&zo:& knowledge by foreigners but does
not empower holders of traditional knowledgé with rights to stop un-
wanted appropriation within the country. Another shortcoming of the
Plant Variety Act is that; though TRIPs compliant insofar as it provides
for a sui generis option within the narrow confines of Article 27.3.b of
TRIPs, it only deals with plant variety-management from the point of view
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of their commercialisation and fails to take into account the fact that
commercial activities cannot be separated, either legally or in practice,
from the conservation of agricultural biodiversity, the rights of farmers

e and that of the state. _ . :

Apart from the specific problem concerning farmers’ rights, the
current legal framework is fraught with inconsistencies which are linked
to the different origins of the Acts. Each of the three legislative instiu-
ments examined above have been individual responses to specific interna-
tional obligations which have been addressed by different ministries and
departments according to the main focus of the concerned treaty. The
result is a legal framework which lacks a sense of unity and purpose and
instead comprises a collection of defensive responses to International
commitments, rather than a cohesive strategy to address internal prob-
lems. Consequently, there are, for instance, a number of overlaps between
the benefit-sharing regimes proposed in the Biodiversity Act and the Plant
Variety Act while the Patents Act does not even acknowledge the issue
of benefit-sharing despite the fact that benefit-sharing is on the whole a
direct consequence of the introduction of intellectual property rights in the
agricultural field.

2. The need for a broader conception of farmers’ rights

The preceding section indicates that there dre some general and some
specific problems in the adopted legal regime for plant variety manage-
ment and protection. A number of these problems are of a technical
nature and relate, for instance, to the lack of coordination between the
different acts. One more substantive issue is the question of farmers’
rights or the rights of farmers over their traditional knowledge. The need
to find a2 more comprehensive answer to this issue has been made more
pressing with the ratification by India of the new PGRFA Treaty. This
importance of this treaty is linked to the fact that it directly links biodiversity
conservation, biodiversity use and farmers’ rights and to the fact that it

constitutes a direct response to the introduction of intellectual property

~.rights.in.agriculture.through patents.and.plant breeders”.rights.

The existence of different treaties separately addressing plant variety

management and protection makes their joint iriplementation an onerous .

task for member states. This process must, however, be undertaken
because this is exactly what international law requires, and because this
constitutes one important avenue to woﬂnn.moom security at all ievels within
‘the country. As a result of international obligations in this field Eﬁ/i:r
a-view to foster food security, a comprehensive plant variety protection
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regime should include the following elements: the protection of commer-
cially relevant knowledge; the conservation and management of mxoﬁ al
resources and plant genetic resources; the protection through prop =rty
rights of traditional knowledge; and the recognition that ‘plant : ariety
management and protection is intrinsically linked to the fundamérital
human right to food. In other words, a legal regime concerning .v._._,.mdﬂ
varieties should not stop at what is commercially useful today but should
incorporate, for instance, human rights considerations linked to: food
security.

Given that the emphasis at the international level has generally been
on defining and strengthening the rights of exclusively commercially
minded actors through patents and plant breeders’ rights, the definition of
a broader regime need not add much to existing and well-developed rights.
It should rather focus on farmers’ rights and the mainstreaming of
biodiversity management and traditional knowledge protection. mwuﬂf.?m
with international legal obligations, the necessity to redraft farmers’ ri hts
to make them effective has been made more pressing following the
ratification of the PGRFA Treaty. While the TRIPs agreement makes no
mention of the necessity to protect farmers’ rights, the PGRFA ,Hnmwﬁw -
while not defining farmers’ rights at the international level — specifically
puts the onus on member states to make farmers’ rights a reality ** A few
of the substantive elements that make up farmers’ rights are indicatéd in
the Treaty. These include, the protection of traditional knowledge, equi-
table benefit sharing, and the right to participate in decisions concemning
the management of plant genetic resources. In other words, the Treaty
steers countries towards recognising the need for giving farmers control
over their knowledge for reasons of justice as well as to foster sustainable
use and conservation of plant genetic resources. However, it leaves
member states free to decide on the most appropriate framework for the -
same. There are a number of other elements in the PGREFA Treaty which
point the direction for further work in this area, both in domestic and
international law. The access and benefit-sharing regime instituted under
the PGRFA Treaty is, for instance, much -more developed and compre-

-hensive thin-the-one-under;the Biodiversity Convéntion. The  PGRFA -

Treaty also indirectly highlights that it is difficult to distinguish biological
resources, genetic resources and related knowledge. Indeed, the definition
of genetic resources under the Treaty includes reproductive and vegeta-
tive propagating material that contains functipnal units of heredity.** More

35. Art. 9.2, PGRFA TReaTy, supra n. 2.
36. Art. 2, PGRFA Treaty, supra n. 2.
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broadly, the Treaty links plant genetic resource conservation, intellectual
property rights, sustainable agriculture and food security.

Some indications of the possible shape of a comprehensive farmers’
rights regime at.the domestic level can be given. Firstly, farmers’ rights
should be conceived as a positive mechanism giving traditional knowledge
holders property rights and therefore full control over their knowledge.
This involves aliowing farmers to commercialise their own knowledge. In
this sénse,- farmers’ rights are based on the recognition that all economic
actors should have commercial rights over their knowledge, and not only
one specific category of inventors. A further justification for the introduc-
tion of farmers’ rights is the role that property rights play in fostering the
sustainabie use and the conservation of resources due to the intrinsic link
between the knowledge and the resource and the requirement of owner-
shipof voﬁr to foster their conservation. In this sense, farmers’ rights are
perfectly suited to play a multiple role in granting full property rights to
farmers which allow commercialisation if desired, in contributing to agro-
biodiversity conservation, and simultaneously fostering food security at
the lo¢al level. Overall, farmers’ rights should be conceived from the point
of view of farmers and in accordance with their view of sustainability and
commercial use. If this is not achieved, there is a significant danger that

farmers’ rights will be used only as a way to force poor farmers to
maintain agro-biodiversity for the global good of humankind with minimal
perscnal rewards.”

Secondly, in the context of the multiple goals of farmers’ rights, other
actors involved in agro-biodiversity management should also have duties
towards the promotion of food security, agro-biodiversity conservation
and sustainable use. While farmers directly benefit from agro-biodiversity
conservation, the global community also benefits in direct and indirect
ways. This calls for the sharing of conservation obligations on an equitable
basis between all actors benefiting from the exploitation of agro-biodiversity.
This burden should not only be spread amongst farmers and local firms

marketing seeds, foodstuffs and other crops but also at the international
international

e odevelrgiven-that-outside-firms,individuals.and eventually the internatignal

ocaﬁ:sn_.qgmamﬁm‘cagmmmoosmaﬂ,mzozmomimom.

Thirdly, Ea question of the introduction of Jfarmers’ rights includes
important issues concerning the holders of the rights. Inteltectual property

37. ¢f FAO Commission on Plant Genetic Resources. Revision of the International
Undertaking. Analysis of Some Technical, Economic and Legal -Aspects for
Consideration in Stage I1: Access to Plant Genetic Resources, and Farmers®*.Rights,

Doc. ﬁ._qu..m.Bm\m Supp. -
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sive’ and ‘positive’ functions. The former will be there to help farmers
fight the appropriation of their resources and knowledge with legal tools.
Today, the whole of ‘traditional knowledge’ is deemed to be in the public
domain because it cannot be assigned through patents or plant breeders’
rights. Farmers’ rights constitute a first step towards re-establishing a fair
playing field in which all actors have claims over their knowledge: Farm-
ers’ rights will also constitute the basis for claims of benefit-sharing as
recognised at the national and international levels. The positive function of
farmers’ rights is the most innovative and important in the long run. Ina
world where all resources and knowledge are being assigned, it is impera-
tive for reasons of equity and food security that farmers and farming
commumities acquire control sanctioned by the law as this constitutes one
of the few ways in which incentives for agro-biodiversity conservation
and innovation at the local level can be maintained. The commercial use
of the protected knowledge may serve as an added bonus which tradi-
tional knowledge holders may or may not use.

V. CONCLUSION

The introduction of diverse forms of intellectual property rights in the
agricuitural field is on the whole, completely novel in India and mainly
linked to the necessity to comply with India’s existing international obliga-
tions and to the general trend towards the privatisation of knowledge in
recent decades. This new system is in complete contradiction with the
previous system of agricultural management which privileged the sharing
of resources and knowledge concerning plant varieties by all actors from
local farmers to those at the international level. In this context, while
individual property rights over state-of-the-art inventions are being strength-
ened in large part in response to WTO related obligations, the develop-
ment of strong and effective farmers’ rights is of increasing importance.
This should allow them to defend their interests against fraudulent appro-
priation and to allow them to benefit from their own knowledge in a legal

and commercial sense if they so wish. Farmers’ rights should, however, -

not be conceived strictly along the Tines ofexisting intellectual property-

rights such as patents and plant breeders” rights. In fact, while the
‘commercialisation of food crops may be important to all actors engaged
in-agricultural management, it is by far niot the only relevant consideration.
Much broader issues such as the conservation and sustainable use of
mma-_owo&ad_.mmm% and food security for each and every.individual are as
..w_n.,ion nt and probably much more central than commercial consider-
‘ations m a field which directly concerns the fulfilment of basic food needs.
In~

this serise, the ‘introduction of farmers® rights fulfils a number of
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RESOURCES AND FOLKLORE: INDIAN
APPROACH TO LEGAL OBLIGATIONS

Suman Gupta”

The economic, scientific and commercial values of traditional knowl-
edge, traditional knowledge associated with genetic and bio-resources,
and folklore have attracted widespread attention. Globalisation, new tech-
nology, and increased international trade have raised new intellectual
property issues. Biotechnological revolution has made it possible for the
pharmaceutical industry to take keen interest in genetic resources and
traditional methods of medical care. Similarly, folklore traditions are also
being exploited by various ways. These new issues have raised -the
question for efficient and effective protection of traditional knowledge and
rights and interests of traditional knowledge holders. The World Intellec-
tual Property Organization {WIPO) has done significant work to facilitate
discussion on these new intellectual property issues regarding genetic
resources, traditional knowledge and folklore. As the problem has com-
plex legal and ethical as well as economic and social dimensions, the
WIPO has established the Intergovernmental Committee on Genetic Re-
sources, Traditional knowledge and Folklore, to provide a forum for the
Member states to discuss these issues. The Hinqmo,\ﬂﬂanﬂﬂ Commit-
tee' was established in September 2000. In its two meetings, held so far,
more than 100 States, 50 non-governmental organizations, numbers of
other intergovernmental organizations along with the persons from the
local communities have participated to discuss the issues concerned. At
its first Session, the Committee tried to give equal weight in the discus-
sions to each of the three elements i.e. Genetic Resources, Traditional
Knowledge, and Folklore. The Committee discussed the determination of
legal standards msa vqmo:om: measures (o mwo::mﬁm mosSﬂom in ﬁromm Enoo

1. PrRoTECTION OF GENETIC RESOURCES

Issues conceming Genetic Resources and related qm&soﬂm_ knowledge

*  Reader, Campus Law Centre, Faculty of Law, University of _Un::. Delhi-110007.

Contact : dr_Suman_Gupta@yahoo.co.in
I. Henry Olsson, THE INTERGOVERNMENTAL COMMITTEE ON [NTELLECTUAL vmoﬁmxj« AND
Genetic REsources, TRaDITIONAL KnowLEDGE aND FOLKLORE WIPO/GIC/U K/CNRIVI/
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and their m.m_mso:m?v with intellectual property rights were in fact first
mentioned in the Convention on Biological Diversity? (CBD), which was
adopted on 5* June 1992. The objectives of the CBD are conservation of
biological diversity, the sustainable using of its components and nrn fair

and m@ESEo sharing of the benefits arising out of the utilization ow mnso:n
resources.’

To fulfil these objectives, it is necessary that Member States obtain
advanced technological means and measures to conserve biological diver-
sity. The development, exploitation and commercialisation of these ad-
vanced technological means in the field of biotechnology rely.on available
genetic resources. The protection of intellectual property is very important
in the development and exploitation of advanced technologies. Thus the
CBD involves intellectual property issues in relation to access to genetic
resources, bio-technical inventions and traditional knowledge. The main
principles established by CBD provide that the Member States have the
sovereign right to exploit their own resources pursuant to Enﬁ own
na<=.on§@=ﬁm~ policies*; that access to genetic resource shall be w Sonﬁ
to “Prior Informed Consent” of the providing party®; that the benefits
arising from the commercial and other utilization of genetic resources
should be shared in a fair and equitable way® and that access to genetic
resources and sharing benefits, both shall be upon mutually agreed terms,
named as Contractual Agreements.” The Intergovernmental Committee
of WIPQ at its First Session adopted five Work Programs on its agenda

for the solution of problems relating to Genetic Resources. They are as
follows:

2. United Nations ConvEnTION ON BroLogicaL DiversiTy (CBD)signed at Rio de Janeiro,
on 5th June 1992 and came into force on 29th December 1993, India ratified it in
February 1994.

Art. 3.
Art. 3

Art. 15(7).

Art.. 15(7). Through-its 42- Articles, the CBD recognizes national sovereignty over
biological resources, calls for taking general measures for conservation and sustainable
use, identtfication m_._a monitoring of components of biological diversity, i in-situ and
ex-sity conservation, ‘sustainable use of components of biological a_<nqm_a~. incentive
measures, research and training, public education and -awareness, impact assessment
and minimizing adverse irhpacts, access to genétic resources on mutually agreed terms
and with ‘prior informed consent’ of the country providing the resources. It also
provides for transfer of technology including biotechnology on fair and most favourable
terms from developed to developing countries.

- -
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A. Prior Informed Consent

The issue of ‘Prior Informed Consent’ in relation to Genetic Re-
sources and Related Traditional Knowledge has been highlighted in the
CBD. The first task of the Intergovernmental Committee which is con-
cerned with the development of appropriate provisions or guidelines for
National. Patent Laws to ensure consistency between the granting of
patents and measures which the States have taken to control access to
genetic Tesources deal with the issue of prior informed consent.® Thus,
Prior Informed Consent is a condition for the granting of patents on the
basis of genetic resources. This task has not so far been dealt in detail in
the Intergovernmental Commitiee.

. ) " B. Patentability of Biotechnology Inventions

The second task of Intergovernmental Committee concerns the De-
velopment of Legal Standards (in the form of Guidelines) relating to the
m<m:m_u::% and scope of patent protection to structures and ooEvOmEo:m
derived from, or isolated from, naturally occurring living organisms and
also to early stage biotechnology inventions.” No active work has been
undertaken on this issue until now.

C. Benefit—Sharing

The third issue concerns benefit-sharing from the use of genetic
resources. The task of Intergovernmental Committee is to develop practical
and low cost mechanisms to implement benefit-sharing arrangements
under multilateral system for access to genetic resources and such benefit-
sharing. In this task also, the work has not progressed much.

D. Guide Contractual Practices

This is a practice-oriented task where sufficient ﬁwomanmw has been
~made ~Guide -Contractual Practices relates to_development of Guidelines

and Model Intellectual Property Clauses for access to genetic resources

and benefit sharing. The Committee gave support for the construction of .
WIPO database containing information in this respect and to disseminate”

a questionnaire to gather information to be put into the database. The
OOBE:Hn believed that it would be of great _u_.moaom_ <m_cn

s BIOT/CE/114:and BIOT/CE/NV/2. ]
9. Intérnational Bureau of WIPO, WIPO anp INTERNATIONAL COOPERATION IN RELATION TO
PATENTS E_voxvm\_ﬂtmo: -

_En,.:m:ozm, Bureau Omi_vo _zccﬂ.w;r PROPERTY PROTECTION OF m_o._.mQAzo_.oo_oZ. :
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E. Management of Genetic Resources

The fifth task of the Committee is to take measures to improve the
management of genetic resources for-effective conservation. This task
did not receive much support and has not been pursued till now.

II. PROTECTION OF TRADITIONAL KNOWLEDGE

Exploitation of traditional knowledge has increased in industrial activ-
ity. Patents have been granted for inventions, which were actually not
new as they reflected only previously known traditional knowledge. Local
and tribal communities over generations have bred races of several food,
medicinal and cash crops. The landraces bred by farming communities are
the foundation material of modemn plant breeding and global food m@nE.:w
There would be no plant breeders working on experimental farms if it
were not for the prior knowledge gained from these rural and tribal

.ooEEcESom Thus, these people own the bio-resources in their region

since it is they who maintain them and possess the knowledge of their
properties and use. This traditional knowledge automatically confers on
them certain rights including the right to share the benefits. This new
problem asks for better protection for traditional knowledge.

A. Need and Importance of giving a Proper
Definition to Traditional Knowledge

While dealing with the intellectual protection to traditional knowledge,
it is very important to define as precisely as possible, what the term
traditional knowledge means, The definition of traditional knowledge has
different meanings when used for different purposes, such as sociological,
historical or legal purposes. The concept of traditional knowledge may
refer to “indigenous knowledge, traditional medicine, or knowledge, inno-
vations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of

biological diversity.”® The CBD uses the term traditional knowledge-as "a

term used to describe a body of knowledge built by a group of people
through generations living in close contact with nature.” The WIPO uses
the term traditional knowledge to refer to tradition based literary, artistic
or scientific works; inventions; scientific discoveries; designs; marks,
names and symbols; undisclosed information, etc.

10. SongJlianhua, INTELLECTUAL PropeRTY AND GLOBAL [ssUES: IP PROTECTION FOR TRADITIONAL
KNOWLEDGE, ACCESS TO Dn.._mzn mmmoc»nmm AND FOLKLORE, E_vo\:u\_umr\om\m mwcomy
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This highly diverse and dynamic nature of traditional knowledge
makes it impossible to develop a single and exclusive definition of the
term. The Intergovernmental Committee, at its Third Session, discussed a
document on *“operational definition of traditional knowledge.” No conclu-
sion was, however reached. It has been left to the Secretariat to prepare
a document on the various elements, which could make up a working
definition in the next session of the committee. The-Committee has also
decided, with consensus of members, to make efforts to delineate the
scope of subject matter for the purpose of having a definition of traditional
knowledge. This is necessary for assessing the availability and scope of
intellectual property protection for traditional knowledge within the scope
of subject matter covered by definition, and also identifyin g any elements
of this subject matter that require additional protection.

One more reason for giving a relatively precise and exact definition
and scope of the subject matter is for drafting domestic legislation and
international negotiations. A definition is also necessary to differentiate it
from: folkiore because the protection of expressions of folklore Hm a
separate topic. In addition, the approach of some countries to protect
expressions of folklore usually has some relationship with or has been
incorporated in copyright law. Thus the task of the Commiittee is focused
on these three areas - genetic resources, traditional knowledge and
expression of folklore. Therefore, it is better to exclude elements related
to folklore while drafting the definition of traditional knowledge for pur-
pose of domestic legislation and further negotiations.

B. Means for Protection of
Traditional Knowledge

The protection of traditional knowledge received growing atteation
following the adoption of the CBD in 1992. The CBD seeks to encourage
access to the world’s genetic resources, traditional knowledge and folk-
lore resources provided they are utilized with the informed consent of the

shared in'equitable manner. However, divergences exist as to whether
intellectual property rights should be applied arid if applied what should be
the rationale and modalities of protection; and shotild protection be through
the establishment of & new or sui generis form of protection. Another
alternative is the misappropriation option, i.c. to establish a mechanism
to prevent third parties from unduly appropriating traditiorial knowledge.
Th protection of traditional knowledge concerns two distinct n.w.wa,.a:nm“

L

protection ‘and active protection.
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.. bholder of the resources and any benefits derived from the access are .
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Passive Protection - Integration of Traditional Knowledge into
Searchable Prior Art: It requires ensuring that patents are not granted for
inventions based on previously known traditional knowledge. In various
cases patents have been granted for the inventions which were not new
but only a slight iraprovement bn previously known traditional knowledge.
Thus, it has become important to take measures to integrate such docu-
mentation into searchable prior art for the purpose of patent examination.
The Intergovernmental Committee has initiated number of activities for
this purpose." ‘ .

Thus, traditional knowledge may be used as prior art in course of
patent examination. The purpose is to prevent applications involving tra-
ditional knowledge from being granted patents. These measures will
protect the interests and economic benefits of traditional knowledge
holders, who could be individuals, families, comnmunities, or even coun-
tries. We know that traditional knowledge has been developed by commu-
nities and distributed by oral means, and in addition there is almost no
record of its documentation, so Patent Examiners are not able to Search
and Use the related traditional knowledge to evaluate patent applications
that are generated from traditional knowledge. This makes it important
that the problem of documentation of traditional knowledge should be
solved first.

Active Protection of Traditional Knowledge: It means the develop-
ment of a sui generis protection system for such knowledge. The passive
protection of traditional knowledge ensures that patents are not granted
for those inventions that are based on previously known traditional knowl-
edge. However, active protection ensures that traditional knowledge en-.
Jjoys some kind of Intellectual Property Protection. Active Protection can
be made in two ways:

1. Application of Existing Intellectual Property Standards to pro-
vide Protection for Expressions of Traditional Knowledge: It is

__.:}mmmﬁc._m ‘.m.mmmmmm:mm.mhmm:_\n‘ tory of Traditional Knowledge related Periodicals,

Gazettes, Newsletters, ctc. For this inventory, number of suggestions have been made
such as integration of this inventory in the Minimum Documentation List of the PCT
{Patent Cooperation Treaty). Inventory has to be taken into account by the International
Patent Classification Task Force on the Classification of Traditional Knowledge;
inventory should be uploaded on the WIPO Website. .

Activity 2: Secretariat should prepare an Intelleciual Property Tool Kit to facilitate
the understanding of the intellectual property implications of the documentation of
Traditional Knowledge.

Activity 3: Preparation of an Inventory of existing Databases on Disclosed Traditional
Knowledge. '

L
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important to assess to what extent existing intellectual property
system could provide protection to expressions of traditional
knowledge. Such protection can be provided thrpugh the appli-
cation of systems for the protection of trademafks, geographical
indications, patents, copyright and related rights, trade .m.oowﬂm
and industrial designs.'?

2.  Development of New Intellectual Property Standards for the
Protection of Traditional Knowledge: It is necessary that new
intellectual property tools must be developed and designed to
provide additional protection to traditional knowledge, because
protection by the existing standards is not complete. The existing
intellectual property system does not properly protect traditional
knowledge because of its particular characteristics, such as its

. transmission from generation to generation in constantly chang-
ing environment and furthermore the objective of existing system
is the protection of private rights. As the intellectual property
system is itself in'a progressive stage thé development of new
tools may not be impossible. The WIPO Convention has taken a
broad concept of intellectual property. It provides that:
“[1]ntellectual property shall include existing intellectual property
rights and all other rights resulting from intellectual activity in the
industrial, scientific, literary or artistic fields”. This concept
provides a strong base for developing new intellectual property
standards for the protection of traditional knowledge.

The Intergovernmental Committee at its Third Session explored the
possible structure of a sui generis system for the protection of traditional
knowledge. It found that certain elements need further study and more
discussions. Some of these elements are: The policy objective of the

12. Trademarks: ._..j.mnmﬂm.o:w_ knowledge holders can have their knowledge protected through
registering Collective and Certification Trademarks to establish signs under s_:.mn:
goods manufactured in accordance with partictilar-traditional methods or standards are

CRUON-T. ['s DN : , : et i

Geographical Indications: Holders can also use mn‘owwwu_‘.:‘nm‘w m:m‘mmw:ozm‘ to protect
their traditional products. ] , B . o
Patents: Paterits could protect traditional knowledge, inventions or innovations based

ontraditional knowledge by filing collective-patent applications through associations

of traditional knowledge holders. . o .

Copyright and Related Rights: Traditional knowledge holders can protect their “moral

rights™ under copyright and compilations of traditional knowledge documentation
. E,B,:.m.: the concept of original ahd non-original database protection.” -

Trade Secret! Traditional knowledge may also be protected by means of trade secret

and law of unfair competititn,

£t N A R AT g e et e v gy oy
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protection; the subject mattier for protection; the criteria according: to
which such subject matter should be protected; the ownership of the
rights; the rights to be granted; the means for acquisition of the rights; the
administration of the rights; and the term of protection and nxﬁmqrmm the
rights. .

Thus, protection of traditional knowledge could be setup in two differ-~
ent tracks, the folklore track and biodiversity track. The folklore track will
emphasize the cultural contexts in which traditional knowledge operates
while the biodiversity track will concentrate on biodiversity associated
traditional knowledge. There is also a need to explore the interaction
between sui generis system and existing intellectual propefty protection
system.

1. ProTECTION OF EXPRESSIONS OF FOLKLORE

Folklore is cultural heritage of a nation that is still developing in its
contemporary forms. It has specific importance for developing countries,
as it is a base of their cultural identity and means of self-expression within
their own communities as well as in their relation with the world. So,
folklore is a living, functional tradition rather than a souvenir of the past.
The notion of folklore covers a number of artistic expressions in the form
of songs, music, dance and handicrafts developed by the communities or
individuals over the centuries in changing phenomenon.’?

A. Need and the History of the Protection of Folklore

The developing technology, particularly in the fields of sound, audio
visual recording, broadcasting, cinematography and cable television has
lead to exploitation of this cultural heritage. Expressions of folklore are not
only commercialised without any respect for the cultural or economic
interests of the communities in which they originate, but are also distorted
for marketing them. The Neighbouring Rights cannot fully provide protec-
tion against the improper use of folklore, since they cannot prevent the
copying of expressions-of-folklore that are not performed, broadeast or
contained in phonograms. Furthermore, the limited duration of the protec-
tion of neighbouring rights does not fit folklore as the limited duration of
copyright does not fit it. The protection of expressions of folklore by
means of copyright law was undertaken in the Diplomatic Conference of
Stockholm (1967) for the Revision of the Berne Convention. Article 15(4)

_u.>=m?_mlmvmnoa.A.:m1»0,_,mn._._ozo_..,_.w>u_jo.z>r_Azos.rmn.om_z mmwc.EEO:T.Un__
02/4 (2002). , .
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of the Stockholm (1967) and Paris (1971) Acts of Berne Convention says
that: : .

(a) in the case of unpublished works where the identity of author is
unknown, but where there is every ground to presume ﬂrnmwm is

a national of a country of the Union, it shall be a matter for the
legislation in that country to designate the competent authority
which shall represent the author and shall be entitled to protect

- and-enforce his rights in the countries of the Union. i

(b} Countries of the Union that make such designation c:aww the
terms of this provision shall notify the Director General (of
WIPO) by means of a written declaration giving full _.nwodﬁmmbm
concerning the authority thus designated. The Director General
shall at once communicate this declaration to ail other countries
of the Union. ™ :

After this, in 1978, at the meeting of WIPO’s Governing Body it was
felt that very few countries had formulated legal norms to protect folklore.
The International Bureau of WIPO then prepared a first draft of sui
generis Model Provisions for an _.En:m_n_ncm_-ﬁaﬁnﬂ&?@ﬁm nm:..ou..& pro-
tection of folklore against certain uriauthorized uses and against distortion.
This draft was submitted in Daker in 1979 to WIPO’s Permanent Com-
mittee on Copyright and Neighbouring Rights. This Committee recom-
mended that a joint WIPO/ UNESCO Working Group should be convened
and should deal not only with domestic but also s.:.ﬂr international aspects
of the legal protection of folklore creations. WIPO and UNESCO con-
vened Working Group in 1980 at Geneva to study the Draft Model
Provisions as well as international measures for the protection of folklore.
This working group recommended that the Secretariats of WIPO and
UNESCO should prepare a revised draft taking into consideration all the
interventions made in Working Group. The Seccretariats prepared the
revised draft and submitted it in the Second Mecting of Working Group at
Paris in 1981. The outcome of this meeting was submitted in 1982 to a
Committee of Government Experts, convened by WIPO and UNESCO at
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,:Hnmmmzmo?rnvnoﬂoo:ono::omo_w_onnmm:oi also on the agenda
of the Intergovernmental Committee. The Committee proposed three
activities in this context: (1) Updating of the model provisions; (ii) bﬁﬁaium
of the protection of handicrafis and other tangible expressions of folklore
and (iii) Revival of the efforts to establish an international protection
system. The secretariat prepared a detailed Report on the National
Experiences with the Legal Protection of Folklore and proposed ‘four
activities (i) Increased legal-technical assistance to countries for a better
protection of folklore; (ii) Updating of the Model Provisions; (iii) International
protection of expressions of folklore in the form of a sui generis system
and (iv)Studying the relationship between customary laws and protocols
in the folklore field and the formal intellectual property system.

B. Model Provisions Jor National Laws on the
Protection of Expressions of Folklore Against
Tilicit Exploitation and Other
Prejudicial Actions's

The basic principle in Pproviding for legal protection is maintaining a
proper balance between protection against abuses of expressions of
folklore and the freedom and encouragement of their further development
and dissemination as weil as adaptation for creating original author’s
works inspired by folklore. This is because, a major part of expressions
of folklore forms a living body of human culture which should not be
restricted in its unfolding or influence on creativity by too rigid protections.

Definition and Subject Matter of Protection: Model Provisions do not
provide any definition of folklore. However Section ? defines the term
“expressions of folklore™. It provides that, “expressions of folklore are
understood as productions consisting of characteristic elements of the
traditional artistic heritage developed and maintained by a community in
the country or by individuals reflecting the traditional artistic expectations
of sucha community”. The use of words “expressions” and “productions”
rather than “works” is_to_underline the fact that the provisions are sui

"""""Geneva. The Committee adopted what is now called, “Model Provisions

for National Laws on the Protection of Expressions of Folklore Against
Illicit Exploitation and Other Prejudicial Actions™ referred as “Model
Provisions™."

14. WIPO, INTELLECTUAL PROPERTY READING MateriaL, Publication No.476 (E) _wm...mo
(1995). " -~
15. 1bid.

generis rather than of copyright, since “works” are the subject matter of
copyright. Expressions of folklore are subdivided into four groups depend-
ing on the form of “expression”, namely, s

b6 Jd. at 180-87.
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1. Expression by words “Verbal” folk talks, folk poetry
. and riddles o

2. Expressions of musical “Musical” folk songs and _Em,,f,_.c-
sounds mental music -

folk dances, Emwm and

“by action” lays a
artistic form of rituals

3. Expressions by the
human body
drawings, paintings,
pottery, terracotta, wood-
work, metal work etc: -

4. Expressions “tangible”
incorporated in a
maierial object

The first three groups need not be reduced to E.wﬁnﬁm_ form, ie.,
Equm need not be written down, music need noﬁ.ox_.mﬁ _:.Em form of
musical notation and the bodily action need not exist in <.5‘:8= o:ow.nm-
graphic niotation. The fourth group called tangible expressions must be in
a voﬂsmamﬁ material form, such as stone, wood, textile, gold, silver or any
other metal ete.

Illicit exploitation and prejudicial actions: Mwoaon.H of goan_._ugﬁ-
sioris defines two main categories of acts against which expressions .oM.
folklote are protected. They are: IHicit-exploitation and other ﬁaﬂ:&._n_m
actions: .

Illicit Exploitation: It means any :::Nm:os. of mxﬁwmmmwoz of folklore if
it is made both with gainful intent and outside _ﬁm,ﬂ.m&zcm& or customary
context without authorization by a competent authority or the moEE:EQ
concerned. This definition means: any utilization, even with mm::g :.a.n:m
within the traditional or customary context is not m:EQ: to authorization;
and any utilization, even by members of the ooB.B:EJ\ where the mxﬁ:wﬂ
sion has been developed and maintained, outside that o,w_._.ﬂnﬁ mua. wit
gainful intent requires autherizatiorn. :Hn.m&moa_ Context” means Mmﬁmﬂm
expression of folklore in its proper artistic wﬂmﬁwfonw @mmoﬂ on o%:&ﬁ“,vw s
usage by the community, for example, to ise a ritual dance in its adit} w
context means to perform it in the actual framework of .nrn Hnmvnoj%m..ﬁf X
:O:mﬁoimQ Context” refers to utilization of expressions_of folk ore in

o,

accordance with the practices of everyday H..m.m of the moBEcn.:wmw.qu
o.xmav._o..cmc& ways of selling copies of .ﬁm,....m,p.@_n expressions of Mﬁ. ore
by local craftsmen. A customary ,nouﬁ.oﬁ -develops w.ua changes. m.w..o,.ﬂm
rapidly than traditional context. Section 3 specifies various acts of utiliza-
tion that requires authorization. |

Other Prejudicial Actions: Section 5 of Model wnoﬁm_oﬁm mMEE:M
four distinct offences detrimental to Sﬁn_.n.ﬂm to the use om. mx_u_dmmmwnwm Ma
folklore: (i) In all printed pablications, and in connection with any com

PRI Bk o raash'sh deit o et b an s & e
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nication to the public of any identifiable expression of foiklore, its source
shall be indicated in an appropriate manner, by mentionin g the oo‘BE._._E.Q
and/or geographic place from where the expression utilized hdssbeen
derived. Non-compliance is subject to punishment unde¥ Section:6;
(i1) Unauthorized utilization of an expression of folklore where wc?.o.a..mm.
tion is required constitutes an offence; (ii1) Deception of the publicyby
creating the impression that what is involved is an expression of folkiore
derived from a given community when, in fact, such is not the case, 1salso
punishable and (iv) Public utilization distorting the expression of folklore,
in any direct or indirect manner, “prejudicial to the cultural interests of the
community concerned” is an offence. The term “distorting” .covers any
act of distortion or mutilation or other derogatory action in relation to the
expression of folklore published, reproduced, distributed, performed or
otherwise communicated to the public by the accused. Section 6 is penal
section that provides punishment.

Permitted Use: Model Provisions do not prevent indigenous communifics
from using their traditional cultural heritage in traditional and customary
ways and in developing it by continuous imitation. This is :nnmmme
because keeping alive a traditional popular art is closely linked with
reproduction, recitation, or performance of traditional expressions in the
originating community. The requirement for authorization to adapt, arrange,
reproduce, recite or perform such creations can place a barrier in the way
of the natural evolution of folklore and even they could not be enforced
In societies in which folklore is a part of life. This is the reason that
Modern Provisions allow, “any member of a community of the country to
freely reproduce or perform expressions of the folklore of his own
community in their traditional or customary context, irrespective of whether
he does it with or without gainful intent and even if it is done by means
of modern technology provided such technology has been accepted by the
community as one of the means of the evolution of its living folklore”
Section 4 sets out four special cases, in which there is no need to obtain
authorization even if utilization has been made against payment and
outside its traditional or customary context. They are: use or utilization-for

‘purposes of education; utilization made “by way of illustration” in any

original work of an author, provided that such utilization is compatible with
fair practice as it is understood in the country concerned; expressions of
folklore borrowed for creating an original work of an author and “incidental
utitization” which includes utilization in connection with reporting on current
gvents and utilization of images where the expression of folklore is an
object permanently located in a public place.
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C. Enforcement of the Protection of Expressions of Folklore.

Who Authorises Utilization of Expressions of Folklore: Model provi-
sions refer to “competent authority” and “community concerned”, and
avoid the term “owner” of the expression. The reason is that in some
countries, expressions of folklore are regarded as the national property,
while in other countries, the sense of ownership of the traditional artistic
heritage may be more developed in the communities themselves. H,:um, in
countries where aboriginal or other traditional communities are recognized
as owners fully entitled to dispose off their folklore and are mcmmomnm:u\
organized to administer the utilization of folklore, such uscs may ._un subject
to authorization by the community itself. However, in countries, where
the traditional artistic heritage of a community is considered as a part of
ctltural heritage of a nation/ or where the communities concerned are not
organized.to administer the use of their folklore themselves, “competent
authorities” may give authorization (Section 9}.

Process of Authorization: Section 10 provides that an authorization
must be preceded by an application submitted to competent m:@Oﬁ.Q. The
task of competent authority 1s to grant authonzation for omz.ﬁd w.Emm of
utilization, to receive applications for authorization of such utilizations, to

fix and collect fees if required by law,

Use of Fee: Section 10 of Model Provisions deals with the purpose .»,9,
which the collected fee must be used. The fee must be used for promoting
or safeguarding the national culture and folklore. Certain percentage
should go to the community concerned and rest should cover #.To costs .Om
administration of the authorization system. Where fees are directly o.oT
lected by the community the use of fee is also decided by the community.
The State, if want to share revenue can either impose tax or share by

other measures, -

IV. THE INDIAN APPROACH

Biotechnology, which was confined to laboratory, has now entered

into the market. Its raw material is genes, cells and living organisims like
bacteria, plants and animals. The application oﬁ biotechnology in various
economnic se¢tors have made it 2 money-spinner, so ooauoy..mﬁ giants of
the world seek control over it. The biotechnological revolution has taken
place in the developed countries i.e. the developed world has the techno-
“HQ,wmm.&nﬂ.om_m,:nnana to convert genes to products m:m..z.,.n.: to maoney.
However, most of the world’s bioresources are found in developing

countries. Now, since bioresources constitute indispensable inpiits for
R A ,
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biotechnology, and in order to overcome its limitations of raw material and
to remain leaders of the commercial exploitation of genetic Bm"o.ﬂ_..w the
transnational corporations of the developed world have been making
systematic efforts to corngr the bioresources of .developing cotintries
They have persuaded their governments to negotiate bilateral agr.
and multilateral regimes. The use of bioresources is re gulated throug
treaties - The General Agreement on Tariffs and Trade (GATT)'niow

revised as World Trade Organization (WTQ) and the CBD.

The developed countries thus have advanced technology in the field
of genetics and genetic engineering but have little or no germplasm; on’the
other hand developing countries are the repositories of the genetic wealth
and indigenous knowledge about how to use this wealth. India is one of
the germplasm-owning countries that also has a good indigenous technol-
ogy. The combination of technotogy with germplasm, both its own,, puts
India in a position to take advantage in the field of biotechnology and
emerge as a global leader. Furthermore, India’s future prospects -for
development and its place in the world economy depends upon 1ts ability
to take advantage of biotechnological revolution. India is in advantageous
position to do so, not only because it possesses the bulk of the world’s
bioresources, but also because of the immense potentialities of applying
biotechnology in the field of agricultural and natural resources develop-
ment.

The cases of turmeric, basmati and neem have shown that possession
of all relevant information is extremely important in order to reclaim the
bioresources that foreign multinationals try to usurp from us through
patenting. Equally important is the prompt enactment of legislations orr
subjects covered under TRIPs Agreement and the CBD. This is because
rights must be established before they can be exercised. The challenge to
the patenting of basmati rice, for example, has gone by default because

‘we have not taken legal action to claim basmati as a geographical

designation. Basmati rice is associated with India and Pakistan as'a
product special to that region, similar to that of France with Champagne

--wine and moomm:a‘i:r..mﬁzor.EE&Q. By selling basmati rice without an

agreement with India and Pakistan, the Americans are violating the CBD,
which grants countries the ownership rights over the germplasm found in
their territories. The second violation is that of geographical indication, so
there is a need to be vigilant on this score since we grow and market
various special products that are associated with our regions like Darjegling
tea, Alfonso and Dasheri mangoes and Shahi Leechi. Thus, there are
three areas of concern pertaining to intellectual property rights relevant to
biological materials — protection of geographical indication, protection of

-
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the germplasm and plant .<mim:mm_.msn_ the protection of biological diver-
sity, indigenous knowledge and benefit sharing.

Frotection of Geographtcal Indications: The ﬁ..onnoﬂo: based on geo-
m—.mﬁrpom_ indications is 8 be found in Section 3 of TRIPs. Articles MM 23
and 24 deal with the protection of goods that are mmomamﬁ?om:w Em_omﬁoa
The intellectual property regime in GATT/WTO acknowledges the o_m:d
of a region over products that are associated in a special and specific way
only with that region. Unless a geographical indication is protected in the
country of its origin, there is no obligation under the Agreement on Trade
Relited ..>mva&m of Intellectual Property Rights (TRIPs) for other coun-
tries to extend reciprocal protection, whereas India would be required to
extend protection to goods imported from other countries which provide
for such protection. Furthermore, prevention of unauthorized persons
from misusing geographical indication would not only protect consumers
from deception but would also add to the economic prosperity of the
producers of such goods and also promote goods bearing Indian geo-
graphical indications in the export market. A geographical indication is the
name'of a-country, place or region which indicates that particular goods
originating from such areas have some special characteristics which-are
only die to their origin in particular geographic location. These special
characteristics may be due to natural factors (such as raw material, soil,
climate, temperature, moisture) or the method of manufacture or other
human factors. Geographical indication is regarded by the buyers as
descriptive of the geographical location of origin of goods. The protection
of geographical indication is necessary in commercial relations both at the
national and international level because wrongful use of it can be mislead-
ing for purchasers of goods and is contrary to honest practices and the
wrongdoer gains an unfair advantage over his competitors. In view of the
above circumstances, it was considered necessary to have a comprehen-
sive legislation for providing adequate protection for geographical indica-
tions and their registration, and therefore The Geographical Indications of
Goods (Registration and Protection) Act 1999 was passed."

e Phe Protection-of-Plant-Varicties-and Farmers*.Rights Act. 20012 This .

legislation was necessitated by the commitments that India made in the
Agreément on TRIPs when it ratified the Uruguay GATT Round in 1994.
Article 27.3(b) of TRIPs which deals with the protection of the new plant

Omom_.mulznm_ indications are protected through registration and thréugh infringement
Eonmnasmw by authorised users. Any person who wrongfully uses or falsely mv_u:au
. -BeoBraph ical :._n__nm:on or selis goods to which false geographical indication is muu__nn_

<

‘can be fined" up'to R. 3 lakh and imprisonment for a term of 6 months to 3 years.
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varieties offer three options: (i) protection granted by a patent; or:{ii) an
cffective sui generis system; or (iii) by a combination of the two. India
adopted a sui generis system rather than the precast UPOV .model.'
The Act provides for the establishment of an effective system for protection
of plant varieties, the right’ of farmers and plant breeders and the
development of new varieties of plants. Protection of farmers> rights is
necessary for the contribution they have made in conserving, improving
and making available plant genetic resources for the development of new
varieties. Protection of breeders’ rights is necessary for accelerated
agricultural development, to stimulate investments for reseéarch and
development both in public and private sector and to'facilitate the growth
of seed industry to ensure the availability of high quality seed and planting
material to the farmers. The Act provides for benefit sharing for the tribal,
rural families or individual farmers or local communities if they establish
any linkage of varieties developed by them to the new .protected plant
varieties registered by breeders.”

The Biological Diversity Act 2002: India is a party to the OWU which
has the main objective of conservation of biological diversity, sustainable
use of its components and fair and equitable sharing of the benefits arising
out of utilization of genetic resources. The role of indigenous knowledge
in the realm of medicinal plants is more obvious than in crop varieties.
Knowledge about the characteristics of a particular plant and its properties
as a healthy substance gives medicinal plants their social and economic
value, This knowledge of use has been acquired through hundreds of
years of experience, trial and error and incremental refinement. The
communities have developed the knowledge of the plants, animals, minerals

18. International Bureau of WIPQ, ProTecTtion oF Exeresstons of Foukeore GIC/UK/CNR/
VI/12.

19. Thus, the use of farmer varicties to breed new varieties will have to be paid for. The
Act constitutes a National Gene Fund, which shall be applied for payment by way
of benefit sharing, compensation payable to communities, expenditure for mcvuo:_.zm

:iwﬁnkn.@lmﬁﬁm,wrm;wm.ﬁhmmmwmmﬂmm use of genetic resources and for m:.o:m::w:_:m of

haan\ﬂ&‘.& in carrying conservation and sustainable use, The Act vqoc_amm that any

person who is neither a breeder nor a registered agent of the variety registered under
this Act shall be ::.::mn_. if either he uses, sells, exports, imports or produces such
variety or give identical or amnnn:a&_% similar denomination to any other variety to
cause confusion in the mind of public. The penalty for infringement ranges from Rs,
50,000 to 5 fakh as well as jail term from 3 months te 2 years. Thus this sui generis
legislation places farmers® rights at par with breeders rights and mox:oi_mamwm and
rewards the contribution of farmers to the development of land races and therefore

- to the n_a<n“o?,=o=n of new varieties. Plants breeders will first pay. for z._o mnnn:n

material or germplasm or indigenous _.Soé_oamn used by them for n_n<n_ou_:m new

‘varieties.
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and other natural substances in several forms like Ayurveda and Siddha
or the knowledge is still. with the communities that live around forests or
close to nature like tribal communities, island communities and others. The
Biological Diversity Act 2002 has been enacted by Parliament to provide
for conservation of Biological Diversity, sustainable use of its components
and fair and equitable sharing of the benefits arising out of the use of
biological resources, knowledge and for matters connected therewith The
Act takes into account three principal areas. These are:

I. to establish ownership rights over biological resources found in
the sovereign territory of India; :

2. to formulate the guidelines and structure for prior informed
consent according to which user party will seek the permission
of authority for access to genetic resources and

3. the conditions for material and information transfer agreements
have been laid down so that use of biological resources is just,
equitable and sustainable.?® .

V. ConCLUSION

The adequate intellectual property protection to traditional knowledge,
genetic resources and folklore is very crucial for the promotion of saciety.
-The issue is new and complex, so it needs greater caution, attention and
efforts. In order to foster all these three resources as an important source
of creative expression, legal protection must be provided both at a naticnal
and international level, against their improper utilization or commercial
exploitation. It is of paramount importance that protection should be
provided beyond the frontiers of the. countries of the origin, because
international measures are indispensable means of extending the protec-

20. The Act provides that any person who is not citizen of India, or who is a non-resident

T o_nm:..,\&oaw.aoqwoqwHo“a:mﬂ.,r.mm.:o:-_.sa_wm:.vwnwomvmzc:&rm:xmrm.n_‘_o_.&ﬁvqofs_éﬁf ........... o

the National Biodiversity Authority for obtaining any biological resource occurring
in India. or knowledge associated to it or for commercial utilization or for bio-survey.
Furthermore the results of any research refating to any biological resources cannot be
transferred to such persons and no person can apply for any intellectual property
right without approval of the authority. Whoever contravenes ar attempts to contravene
or abets the above provisions shall be punishable with imprisonment for a term that
may extend to five years and with fine up to Rs. 10 lakhs. The Act constitutes a
Zm‘unnn_.mmvn?n_ﬁ:w Fund, which shall be applied to benefit sharing, cohservation
_and prometion of biologicat resources and development of areas from wheré such
‘biological resources or knowledge has been accessed and socio-economic development
of such areas in ¢onsultation with focal bodies. ,
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tion. Consequently, there is an urgent need of multilateral treaties based
on national laws. The protection of folklore was on the agenda and in 1982
the WIPO/UNESCO Maodel Provisions on the Protection of Expressions
of Folklore were adopted. The estzblishment of the Intergovernmental
Committee by the WIPO provides an appropriate forum to discuss all
these aspects in a constructive way, In this forum, it is not only the
governments but also the NGOs, local communities and indigenous peoples
that take part actively in the debate. The work of the Committee has
already yielded some practical beneficial results, but it needs to pay
greater attention to few basic elements such as documentation of tradi-
tional knowledge, recording ownership of traditional knowledge, indication
to origin of genetic resources and folklore in documents relating to intel-
lectual proterty rights. Furthermore, the.possibility of developing existing
intergovernmental cultural or other appropriate agreements to also cover
reciprocal protection should be considered. In India, The Protection of
Plant Varieties and Farmers Rights Act 2001 and The Biological Diversity
Act 2002, both seek to ensure that indigenous communities are not denied
their share of profits that accrue from the commercial exploitation of the
genetic resources that they have conserved. These laws also do not grant
intellectual property rights protection over products and processes derived
from indigenous knowledge because of the rationale that knowledge that
belongs to communities should not be privatised. Whatever laws may be
there, implementation can only come when communities are knowledge-
abl¢ and protect it themselves. No government can by itself protect this
knowledge irrespective of how many institutional structures it might have.
Therefore in addition to government support, community efforts and the
participation of the NGOs of the region must come together. . .




CLINICAL LEGAL EDUCATION:
ISSUES OF JUSTICE™

Ved Kumari*

I

It is important to begin by asking whether education should be limited
to the development of personal capabilities and skills that enable a person
to lead a better life and to earn a livelihood, and whether the wider social
purpose of ensuring justice should be left to other agencies directly
entrusted with this job? It is the basic premise of this paper that education
can be and should be used to promote justice in sociéty. It is believed that
only such education is just which not only equips students with the skills
required for the profession but which also leads to more just results,
practices and attitudes of professionals and decision makers at different
levels. For education to become justice education, it must meet three tests:
(a) each course should be formulated te include issues of justice in society,
(b) the methods of teaching should promote the basic values of equality
and respect for difference, and (c) the education should equip the student
with the theory and professional skills required in the given field of
learning,. : :

Translating -this concept of justice education in the field of legal
education means that it is not enough for a law school to impart knowledge
and skills required by a lawyer in pursuing the profession, but that educa-
tion should also sensitise the student to issues of access to justice faced
by the deprived sections of society and the impact of law on such sections.
Students graduating from law schools spread out to various fields of
governance and justice enforcement processes. Law schools therefore

o —..B@VEAD important role to play and responsibility-to discharge for promot--

.ing justice through education.
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TS
In 1997," the Bar Counci} of India (the nodal agency. charged.with
setting standards in legal edutation) made mandatory a list of 21, cs ses,?
which the law schools must teach together with four other compulsory

practical training courses at the LL.B. level. It will be ouzmﬁnﬁgm to
analyse each one of these courses to find out the focus of legal education
as conceived by Bar Council of India. This paper analyses E.,nm.%.ocﬁ
practical training courses prescribed in the LL.B. curricula, namely, Paper
I: Moot Court, Pre-trial and Preparation and Participation in HH.FH NB_-
ceedings; Paper II: Drafting Pleading and Conveyancing; Paper. I1I:
Professional Ethics, Accountancy for Lawyers and Bar Bench Relations
and Paper IV: Public Interest Lawyering, Legal Aid and Para-Legal
Services. Do

The Bar Council provides that Paper-1 will have three .oo_.:ﬁounﬁm of
30 marks each and the viva voce will be for ten marks. The. first
component is a minimum of three moot courts to be undertaken by each
student consisting.of written submissions and oral advocacy. Secondly,
the students are required fo attend two trials in Ahe course of their LL.B.
studies and to maintain a record of various steps observed during their
attendance on different days in the court assignment. Thirdly, each
student is required to observe two interviewing sessions of clients at the
lawyer’s office / legal aid office and to record the proceedings int a diary.
Each student will further observe the preparation of documents and court
papers by the advocates and the procedure for filing of the suit / petition.

Paper Il apart from teaching the relevant provision of law, consists of
15 exercises tn drafting and 15 exercises in pleadings to be taught through
class instructions and simulation exercises. The pleadings shall cover
civil, criminal and conveyancing fields. Each exercise shall carry three

¢ marks each. The remaining ten marks will be given in a viva voce

examination which will test the understanding of legal practice in relation
to drafting, pleading and conveyancing. Paper III is to be taught with the
help of the prescribed materials and 50 selective opinions of the disciplin--

1. LE (Cir. No. 4/1997). .

2. Namely, Jurisprudence, Contract-I, Contract-11, Tort and Consumer Protection Laws,
Family Law-I, Family Law-II, Law of Crimes; Criminal Procedure Code Juvenile
Justice Act and Probation of Offenders Act, Constitutional Law, Property Law, Law
of Evidence, Civil Procedure Code and Limitations Act, Legal Language/Legal Writing.
Administrative Law, Company Law, Human Rights And [nternational Law, Arbitration
Counselling and Alternate Dispute Resolution Systems, Environmental Law, Labour
Law, Interpretation of Statutes and Land Laws. ‘
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ary comrnittee of the State Bar Councils and 10 judgments of the Supreme
Court on the subject. Written examination in this paper will have 80 marks
and the viva voce will carry 20 marks. The design and evaluation criteria
of Paper IV has been left to the discretion of the law schools / colleges
in consultation with the universities and State Bar Councils to be framed
keeping in view the local conditions. It may be taught partly through class
instructions including simulation exercises and partly through extension
programs like Lok Adalat, legal aid, and legal literacy and para-legal
training. The course should include lessons on negotiations and counsel-
ling, use of computers in legal work, legal research in support of public
interest litigation, writing of case comments, editing of law journals and
law office management. The Universities have been given a free hand to
appropriately divide the marks in the paper for the different programmes
evolved in the colleges under its control. ,

It is apparent from a perusal of these courses and the methodology
prescribed for teaching that these are aimed at providing a large number
of professional skills required by a lawyer relegating to the background the
wider ﬁmqmﬁwo:ﬁw and aim of ensuring that legal education should lead to
Just results also. If law in society is all about ensuring justice to all, _o.mN_
education must ensure that the students develop a critical understanding
of various disparities in society that result in denial of access to H.c.mnnm to
variety of groups in society. Prof. Sathe asked the pertinent question, “Is
legal education all about imparting skills of lawyering or does it also have
to create a commitment to certain values?”” He opined

A lawyer is not only a seller of services but he is a professional
who renders services for maintaining the rule of law. He is
supposed to be an officer of the court. He has to have commit-
ment to certain values such as democracy, individual liberty,
social and economic equality including gender equality and
concern for the disadvantaged sections of society which will
include the poor, women, the physically handicapped, children,
the minorities and the dalits. Legal education has to create such
B - R 1813355 ST 001 1 [ =t 41 R Y

The UGC Model Curriculum has reiterated the same saying * that
legal education ought to be a device for Human Resource Development

3. S.P. Amﬁrm. Community Responsive Legal Education. Trends in South Asia, Keynote
Address in RounpTanLe Discussion on CoMMUNITY RESPONSIVE LEGAL mocn.»dozp._”.xmzcm
™ SouTh Asta, November 27-28, 2001 organised by the United States Educational
Foundation in Indja in collaboration with Pufe Law College.
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EHmEi:rEnOE.ooﬂom mﬁm..i:mmoowm:.:m:owmsa democratic develop-
ment.”* : ..

However, even from the perspective of teaching professional 1 yer-
ing skills there remains much to be desired. For ‘example, Paper i pre-
scribes observation as the primary method for learning stages of 4 'case
as well as for interviewing and counselling the clients, vwnvmwm._:o, of
documents and papers for filing of case. It has been _onm._.ooowmmm,nm that
students should be made active participants in learning rather than con-
fined to the role of passive learners. Learning by observation only
promotes passivity on the part of students, In addition, there aré ofher
problems with the course also. First, it poses administrative difficulties'in
assigning adequate teachers for supervision and in the placetfiént *6f
students beyond the duration of the six-month course if they have to'Tearn
the stages of a case. Secondly, presence of students during cliént
interviews may lead to violation of the principle of client confidentiality
unless due care is taken to seek client’s permission and to teach’the
importance of this principle to the students. Papers II and II make ' Ho
cfforts at including any social Justice component and are to be taught
through classroom based activities only. Paper-IV has some scope. for
exposing and sensitising the students to the hard realities of poverty and
illiteracy, but the course design has been left to the discretion of the law
school. In case a law school does opt for integrating community-based
legal activities together with the other topics prescribed for the course, the
workload of such students would be much higher.

There is no denying the fact that law students do need training in the
practical skills required by a lawyer. However, it is possible to reformu-
late these courses in a manner that will ensure that students not only
acquire the professional skills needed by a lawyer but are also exposed
and sensitised to issues of justice for the mass of India’s population that

‘suffers from the ills of poverty, illiteracy and lack of awareness.

111

The minimum that can be done in the current scheme of the practical
training papers to introduce Justice is to frame problems for moot courts
on aspects relating to human rights, poverty, discrimination or displace-
ment issues, students to observe cases involving the issues of social justice
and violation of human rights and by including such issues in the instru-
ments to be drafted by them.

4. University Grants Commission, UGC MobpeL Gowfncr:: Law 13 (200M).
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Law students are expected to learn practical lawyering skills intwo
ways, namely, classroom courses for teaching such skills and legaliaid
clinics. For example, in the Law Faculty in Delhi University the coprse on
Drafting, Conveyancing, Moot Courts and F.owamm_onm_ m.z:om has:teach-
ing of skills of legal writing, argumentation and i _mw:am ow unommmm_o al
ethics as its primary goals. The Law Faculty also hag :m me ai o:En
and has run its legal aid programmes in the .oommm_.m court, .Ewﬁb:a court
and Tihar Prison in maa:_os to organising _nmmH qumo% omEvm u i1

not on._ojﬁwn available to the mEmnEm in the Rma:_osm_ HnmmH ncﬂ.noic

TR

are EoSaoa by the _mi mo:ooH clinic. These Eor_an ::Q.Sniﬁm msn

gathering and sifting, fact consciousness and a sense of _.o_o<mnov.. _nmmm
research msa writing, rmnm::m crises-situations and intelligent decision-
making and above all an appreciation that law is only one method’ of
mor::m ﬁonan and not always the best Enan "

This paper argues for mainstreaming of legal aid clinics and other
similar programs by incorporating them in the LL.B. curricula to ensure
teaching of the practical skills of lawyering and generating awareness.and
wmnmmﬂm<mq to the issues of access to justice by poor and deprived sections
of society. Such inclusion will not only promote the Bar Council’s agenda
of teaching professional skills but will also ensure that more law schools
undertake legal aid activities making law accessible to the poor and
deprived. The legal aid clinics in law schools in India function as an
adjunct social service activity rather than part of the main curriculum.*
Involvement of students in the legal aid clinics as part of their courses has
many benefits. First, it will result in the'training of students in the profes-
sional skills of lawyering, (as desired by the Bar Council) through intro-
duction of the Emn:om_ training courses. Second, inclusion of the social
service activity in the main curriculum gives a clear message to the
students that legal aid is integral to the profession and not something which
the law schools and lawyers engage in at their discretion. This realisation

T T and pérspective is necessary to serve the long recognized need for legal

aid of a large population of poor who go :zanvan,_mnn.ﬁn._:. the .wvmnﬂon of
sufficient number of lawyers _...noi&:m_w.mn legal aid. Third, it will ensure

5. Report of the Expert Committee on Legal Aid, Processual. hcmdom To THE PrOPLE 157
€1973).

6. Students participate in the Legal Aid Clinics in all law schools on a <o€2m_€ gm_m
and theis, work in the clinic is not assessed for nxm_.:_:mzo: as is the case in nc:_.mnm

Ean

that ‘are part of the main n:a:nn_u
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legal aid work a place of priority in the law school planning and adminis-
tration and hence the functioning of legal aid clinics will not remain a
labour of love of a few teachers in the law school. Finally, it will generate
awareness about and sensitise the upcoming generations of lawyers to'the
problems of poverty and access to justice. This exposure to the unjust and
difficult situations people live in during their education will lead to'more
sensifive and just decisions and practices by them when they assume
important offices of decision making as lawyers, judges, politicians or
bureaucrats. Hence, it must be compulsory for each law school to evolve
projects aimed to help various sections of society living in difficult circum-
stances and to involve law students in them as part -of their curricula.
Report of the Expert Committee on Legal Aid’ had pointed out some of
the obvious benefits to the student, to the profession and to the cause of
legal aid which a student legal aid clinic imparts as follows:

1. The nature of existing legal practice heavily inclined towards the rich
_u:m::wmm corporations and propertied individuals is bound to- mnﬁ a
revision-orientation with the advent of legal aid. An expanding o:nz-
tele drawn from the poor, the oppressed and the under v:S_nmoa will
generate new demands upon the legal profession including new skills,
a value system favourable to the weaker sections and a sensitivity

‘to injustice.

2. Given proper supervision, EE students can give excellent legal aid
and advice at much cheaper cost to remote villages in the country
where official and professional agencies often fail to serve.

3. The legal aid clinic is an excellent medium to teach professional
responsibility and a greater sense of public service. Faced with real
challenging problems and conflicting value choices the student devel-
Ops necessary perspective, a sense of relevancy and proportion and
skills to articulate and apply rules of professional ethics in concrete
situations.

4. The law school clinic is a visible and effective instrument for com-
munity education and a wide variety of mm?«amorﬁm vnnﬁwz:eﬁ legal

T ...mnH.sQnm}ﬁﬂO\WN:m,Ba.m.m

5. Animportant by-product of inducting law students in legal aid is its
potential contribution towards a better legal education, socially rel-
-evant and professionally valuable.

7. Supran.s.

A A
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An academic course in contrast with a community-based project:has
a clearer course structure, defined hours of work, prescribed readings;
definite. workioad. and :precise assessment criteria while a community
based project evolves with the work undertaken and the progress
Hence it is important to identify the issues that annm.ﬂo be-addréssed
before a legal aid clinic or other community-based project:may;b
verted into an academic course. How should such a course be structur.
Should it be compuisory or optional? In which year of law school:§
the course be offered? What should be the criteria for admission k(
a course? What should be the student-teacher ratio? How should the
workload of students and teachers be determined? What mwoz_m...uo.._“wﬁ
teaching methods for such a course? Where / how should one _wnﬂﬂ.‘mi
develop materials for such courses? How can m_._o.r courses be ooiicw.:k
improved? How should collaboration / supervision of students / .m..no&_.nm-
sional from n.n__ron disciplines / bodies be carried out when mco: no.:mvoﬂm-
tion i essential wﬁ.ﬁ. the stccess of the project? How do we assess the
vnnmogmbnm of students? How does the law mo_.w.o,o_ ensure non@.:_ _Q om
the project or handing over of the work of one batch of stiidents to
subsequent batches? Where could we locate the maaun_mﬁﬁ_mwmwa
financial support required for such ﬁﬂoh.oo.ﬁm@ This article U._.nm.nnmm.,mnﬁm
thoughts on some of these aspects with a view'to generate discussion and
further thinking on the matter®

'A. Conceprualising Legal Aid Activity as a Taught Course

The word legal aid has been used here as osoonﬁwmmim all kinds of
legal aid activities in the community, including legal Enﬂmo%.m:m..mﬁw.._.n-
ness, alternate dispute resolution, para-legal and legal m.a work in E.&muu_.
quasi-judicial and administrative bodies and for the inmates o.ﬁ..,,\.,.m:o.cm
stale-run institutions.

A law school that already has a legal aid activity may ,.U.nm..w._ by

--identifying-the-skills-students-are-taught-/-leam-by-participatin m..s?;wrmr:sktrs

project. It may then consciously choose the mw:_m,—.n.ailnm mﬁwm._mm. wﬁab-
tion and décide the methods for systematic imparting and evaluation .o»..
those skills. For example, in a typical legal aid clinic students are usually
given some basic legal knowledge on the field of work of the .“.“_E_o before
they are sent to the community while the students learn on Em.: own about

8. >m=._n=no=oa am.n:o_...:.n guidelines prescribed by the Bar Council are s._mm.mim_ w:,n_
n . .nn.."usm_nmnmm all these gquedtions in any details. ,

- n&edsto identify the reading material fo
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client interviewing and counselling, negotiation, legal research and draft-
ing. (Empathy and awareness of the problems of the poor are prominent
among many skills needed by students.) There is no structure to-this
learning nor any reflection and analyses on it. There is enough literature
available on each one of these aspects that the students should be:asked
to read. The teacher should supplement this reading with role-plays and
research and writing exercises. Armed with this skill the students would
be able to handle the field situations better.

In case a law school is beginning afresh, it has to at the outset, as with
any other course, be clear about the objectives of the course. Broadly
speaking there will always be the twin objectives of teachin g professional
skills and serving the community. However, what needs to be identified
are the particular skills the course aims to achieve and the kind of project
that would be most suited to teach those skills. For example, if the sclicol.
wants to focus on alternative dispute resolution, participation in lok adalats
may be more suited to hone these skills than a legal literacy programme.
On the other hand, a legal literacy programme may be chosen if the object
is to teach legal research and writing and communication skills. Assisting
the clients by drafting their documents for filing in courts or other official

bodies gives opportunities to train students ifi’ drafting, pleadings and
conveyaneing,

It is of utmost importance to remember that all community projects
leave an impact on the people whose lives they touch and the students
should not be allowed to interact with community until they have shown
sufficient sense of the responsibility and commitment towards the people
with whom they would be interacting. Since the people whose life these®
projects touch are usually deprived it is the responsibility of the project
directors to ensure that the students’ learning projects should not result in
greater disillusionment or harassment to the clients. Hence, each one of

: these activities in the field needs to be preceded by rigorous classroom

fraining.

Having identified the skills and the project for those skills, the teacher

r those skills, choose the teaching

method and identify or develop appropriate simulation exercises for prac-
ticing them in the classroom setting before allowing the students to
interact with the live-clients. There are a good number of books, few

9. z.x._s.__sgo: (ed.) CumicaL LecaL EbucaTion (1998); B. Malik (ed.} THe ART OF A
Lawver (9th Ed. 1999).
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Indian® but mostly foreign,'® available on the subject to choose from on
various aspects of trial, pre-trial, ADR and other skills required by a
lawyer. Lecture and case-methods may be supplemented or substituted by
brain storming, experiential, simulation, role plays; group discussion, games,
pyramid, sub-groups, hypothetical problems, handouts.'! Each one of
these methods involves the students in active learning but choice of the
appropriate method is crucial for success. For example, brainstorming is
most appropriate for generating ideas and widening the canvas of thinking.
Experiential learning stimulates learning either by making the students
recall an actual experience from their lives or creating an everlasting
experience in the class for generating empathy. Simulation exercises like
moot courts are good for learning argumentation and communication skills,
while role-plays may be used effectively for client interviewing and
counselling and professional ethics. Group discussion results in the thrash-
ing out of ideas and enables the students to work with others. Games bring
in fun and sense of outshining the other while learning.!” Pyramids start
with the activity beginning with two participants and then including others
through a snow.balling effect. This activity may be more useful for
learning fact gathering, relevancy of fact and active listening. Activities
in sub-groups may provide opportunities for improving the skills of obser-
vation and critical peer evaluation. The students learn to apply the law
a given hypothetical situation. Handout or written materials supplied helps
in retaining the important points of the subject.

Finally the teacher may need to determine the manner of evaluation
of the students’ skill and fieldwork. There are many options to choose
from for evaluation of these skills. One may decide to evaluate them on
the basis of their performance in simulation exercises after due practice

10. Steven Lubet, Mopern TRIAL ADVOCACY ANaLYsES AND PRacTicE (1993); Roger Hydock,
TriaL THeories TacTics Technoues (1991); Thomas A. Mauet, MATERIALS v TrIAL
ADVOCACY PROBLEMS AND Cases (1994); Thomas A, Mauet, TriaL TecuniQuss (1996},
Thomas A. Mauet, MATERIALS IN PRETRIAL LiTIGATION PROBLEMS AND CASES (1992);

_Thomas.A. Mauet, PReTriaL (1995); R. Lawrence Dessam, PreTriaL LiTigaTion Law,

Pouicy anp Pracrice (1991): Roger S. Hydock ef al, LAWYERING PRACTICE AND PLANNING
(1996} Anyone planning to procure these books.may want to check up the latest
editions of the same as these are revised regularty. Older editions work equally if the
purpose is_to learn the techniques and use them for developing one’s own materials
by reference to the local laws and cases applicable to one’s jurisdiction. )

11. See,M.Le Brunand R. Johnstone, The QuiTe REVOLUTION [MPROVING STUDENT LEARNING
v Law '(1994) See also, Simon Rice with Graeme Coss, A GuUIDE TO [MPLEMENTING
Cumicar TEACHING METHODS in THE Law Scroot. Curricutum (1996). -

i2. ?:,.m:."n_..owism game developed by management professionals called Red Bloeis quite

popular to teach negotiatiom

A Bl L e e iy T e TNy ynp gt e

2002) CLINICAL LEGAL EDUCATION: ISSUES OF JUSTICE 87

or they may be evaluated on the basis of their ﬁnﬂmc_...:_mgm in a given fi¢ld-

work activity. In the latter case, factors like initiative, participation: dili-

gepce, rapport with the client, confidence building, empathy, communica--

#on, H_Hm-Emum,,onmsr etc. may be among the factors to be focused for
evaluation rather than the outcome of their work. The best of efforts riay
not bear results while the least work may show best results. For oxmﬁw_.o
ﬁn the students have been assigned to work for a lok adalat, it m:os._m Umu
irrelevant for the purpose of evaluation whether the client showed up for
9.@ lIok adalat or not as that may be influenced to a great extent on the
client’s own motivation rather than the nature of the effort put :..-.”g,‘...ﬁ,rm
student. Similarly, if the students are participating in thelitigation process,
they should not be judged on the outcome of the case but how Enm
handled it. The outcome may be dependent on a variety of factors.
Understanding of facts and their relevancy, knowledge of legal provisions
and precedents, preparation of papers, delivery of arguments, summing :ﬁ.

of the case, court manners and body language are more appropriate |

aspects to judge student’s performance.

B. Preparing for Conducting such a Course Effectively

mo.;. a course of this kind to be developed satisfactorily and to run
mmwn.o.:e.n_u\. the teachers conducting such courses need training, adminis-
trative and peer support.

~ For effective evolution of these courses four aspects need to be taken
care of.

1. training of teachers in newer skills:

2. evolution of criteria for determining the teacher-student ratio and
workload; -

3. evolution of supervision techniques and evaluation criteria; and

4. representation by students and professional responsibility.

Until now teaching in classrooms has been limited to teaching law-to

" the LL.B. students. The full time teachers are assigned substaritive law

subjects .and theoretical papers and the part-time teachers who are full-
time lawyers are seen as better equipped to teach the procedural law
courses. Neither sets of law teachers has been ‘taught’ these skills.
Teachers learn some skills like lepal research and writing, communication,
argumentation by doing it in course of their research and teaching.
Similarly the lawyers also learn their skills on the job. Both need to be first
convinced that such skills can be ‘taught’ and themr learn how to-teach
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