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RIGHTS OF VICTIMS OF CRIME — NEED FOR A FRESH
LOOK"

Dr Justice A. S. Anand™”

I Introduction

IN A general sense, every crime has at least three components —The criminal
or offender, the crime and the victim of crime.

The growing menace of intimidation or allurement of the victims or witnesses
during the trial at the instance of the accused or other vested interests brings to
fore the question: Do the victims of crime have any rights in the prevailing
criminal justice delivery system? The law’s response to the ‘rights’ of the victims
of crime has been inadequate and more often than not “merely 2 lip service™.

The history of crime is as old as of mankind itself; but in the primitive period
“ 4 tooth for a tooth, an eye for an eye and a life for a life”, was the essence of
criminal justice. As the civilization developed, new ideas regarding an individuals
rights and his corresponding duty to his fellow human beings took shape. The
crime was no longer considered an offence against an individual only, but a
revolt against the norms of an organized society and an attack on the civilization
itself. Soon the state took upon itself, the right to identify and punish the
offenders.

Definition of victim

The term victim is lacking descriptive precision. [t implies more than the
mere existence of an injured party, in that innocence or blamelessness is suggested
as well as a moral claim to a compassionate response from others. The term
victim is defined in Oxford English Dictionary as:

“victim is a person who is put to death or subjected to misfortune by
another; one who suffers severely in body or property through cruel or
oppressive treatment: one who is destined to suffer under some
oppressive or destructive agency: one who perishes or suffers in health
ete., from some enterprise or pursuit voluntarily undertaken.”

As per Collins English Dictionary

*  This paper was delivered on April 30, 2005 as Kelkar Memorial Lecture, at the Faculty of Law,
University of Delhi, Delhi -110 G07.

** Chairperson, National Human Rights Commission: former Chief Justice, Supreme. Court of
India.
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tdentify and apprehend the offender, subject him to a fair trial and if found
guilty, to punish him. The right to a fair trial is, thus, a constitutional imperative,
Substantive penal laws prescribe punishment, whenever there is gif invasion of
this right of the citizens. Thus, in the prevailing criminal justice system, whenever
a crime is reported, it is the State, which gets the crime investigated by its
agency, moves the Court for trial of the offender and prosecutes him in the
Court of law,

Neither at the stage of the framing of a charge nor at the time of passing of
an order of discharge, are the views of the victim ascertained, let alone
considered. He is not to be consulted during the trial. Even after the case ends
up in a conviction, it is the State, which defends the judgment of the trial court
in appeal, if any, filed against the conviction and sentence,

Broadly speaking, there are two systems of dispensation of criminal justice
presently — Adversarial and Inquisitorial. The system foliowed in India is the
adversarial system of common law inherited from the British rulers. In this
system, the accused is presumed to be innocent and the burden of proving his
guilt beyond reasonable doubt lies on the prosecution. The accused also enjoys
the “right of silence” and he cannot be compelled to answer the queries. In the
adversarial system, the truth is supposed to emerge from the respective versions
of the facts presented by the prosecution and the defence before a neutral
Jjudge. The judge acts as a referee and decides whether the prosecution has
been able to prove the guilt of an accused beyond a reasonable doubt. The
system, per-se, appears to be fair and justified, but viewed from the perspective
of the victim, it is heavily loaded in favour of the accused and is insensitive to
the rights of the victims or their plight because generally the udge, in his anxiety
to maintain his position of neutrality, fails to take initiative to find out the truth.

The presumption of innocence gives rise to various constitutional and legal
rights insofar as an offender is concerned, such as, his right not to be arrested
except in accordance with the law; tight to be produced before the Magistrate
within 24 hours of his arrest; right to know the grounds of his arrest; right to be
represented by a counsel; right to legal aid in certain cases; right to bail; right to
public trial; right to test the evidence by cross-examining; right to be heard on
the question of sentence; immunity from compulsory testimony and so on and
so forth. Thus, we find that the rights of an accused have been well-safeguarded
in the scheme of criminal justice delivery syster but in all those laws, there is
hardly any reference to the “rights” of the victims of crime. After setting the
criminal justice mechanism in motion, the victim is reduced to the status of

(134

.being merely an “informer” — ignoring that he is a major stakeholder in the

scheme of justice delivery system since he has suffered at the hands of the
offender. There are some “iHusory” rights available to the victims of crime, but
even those are grossly inadequate. The victim of crime has hardly any role to
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play in the whole proceedings except that he may, if alive, be examined by the
prosecution as a witness. It is strange that in spite of the fact that a victim of
crime, who suffers at the hands of the accused and moves the Statg.through the
police or the courts to seek justice is given the impression that after having
lodged the report or the complaint, he is a “Mr. Nobody™. The victim of crime
is, thus, a mute witness to the whole drama. If alive, he may appear as a witness
and there again the provisions of the Evidence Act, 1862 of relevancy of facts
not withstanding, he is subjected to continual questioning, with the court almost
silently watching. The law, today, fails to address the needs of the victims to be
treated with dignity, to protection from intimidation, inside or outside the court
room. Expressing concern particularly about the treatment of victims of sexual
offences in the courts during their cross-examination, in State of Punjab v.
Gurmit Singh & Ors.2, the Supreme Court observed:

There has been lately, lot of criticism of the treatment of the victims of
sexual assault in the court during their cross-examination. The provisions
of Evidence Act regarding relevancy of facts notwithstanding, some
defence counsel adopt the strategy of continual questioning of the
prosecutrix as to the details of the rape. The victim is required to repeat
again and again the details of the rape incident not so much as to bring
out the facts on record or to test her credibility but to test her story for
inconsistencies with a view to attempt to twist the interpretation of
events given by her so as to make them appear inconsistent with her
allegations. The court, therefore, should not sit as a silent spectator
while the victim of crime is being cross-examined by the defence. It
must effectively control the recording of evidence in the court. While
every latitude should be given to the accused to test the veracity of the
prosecutrix and the creditability of her version through cross-examination,
the court must also ensure that cross-examination is not made a means
of harassment or causing humiliation to the victim of crime. A victim of
rape, it must be remembered, has already undergone a traumatic
experience and if she is made to repeat again and again, in unfamiliar
sirroundings what she had been subjected to, she may be too ashamed
and even nervous or confused to speak and her silence or a confused
stray sentence may be wrongly interpreted as “discrepancies and
contradictions” in her evidence.”

.H:oam: the Supreme Court in Delhi Domestic Working Women's Forum
v. Union of India® indicated some broad parameters particularly for assisting

2. (1998) 2 SCC 384, ,
3. (1995) 1 SCC 14. g
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the victims of rape, like their right to legal representation at the police station as
well as during the trials, the legisiative and the executive response is grossly
inadequate.

An indifference to the rights of the victims of crime is fast eroding the faith
of the society in general and the victim of crime in particular in the criminal
justice system and this has already given rise to the incidents of crime and
lawlessness, in the form of terrorism, raising their ugly head to settle private
and political scores over the adversary with a barrel of gun.

Right to bail, is regarded as a right of an accused with no corresponding
right available to the victim or his heirs to oppose the grant of bail. It is left to the
State only to oppose or not to oppose the grant of bail. Indeed, Sec. 439(2),
Criminal Procedure Code, 1973 as interpreted by the Courts, recognizes the
right of the complainant or any “aggrieved” party to move the High Court or the
Court of Sessions for cancellation of bail granted to an accused person® but that
is at a subsequent stage. Of course, thanks to the judiciary, no case can be
compounded without the participation of the complainant under Sec. 320, Cr.
P.C. nor & closure report be accepted by the Court without hearing the informant.?
The Supreme Court even set aside the order of the trial court, allowing the
prayer of the state for withdrawing prosecution on a plea of the father of the
policeman killed by the forest brigand Veerappan.® An appeal against an order
of acquittal can be preferred by the complainant, but only with the prior leave of
the High Court. The right to file a Special Leave Petition under Art. 136 of the
Constitution was granted to a near relative of a victim, who was not a party to
the proceedings, to challenge an order of acquittal passed by the High Court’
-—— but that again was a respanse of the judiciary to the plight of a victim of
crime.

Under the Criminal Procedure Code, 1973, a victim of crime has a very
limited right of revision and that too under exceptional circumstances. An accused
has the statutory right to be heard on the question of quantum of sentence after
conviction is recorded, but unfortunately a victim of the crime is not so heard.
Even where he engages a counsel, during the trial of a case, instituted on a
police challan or at the hearing of an appeal, his counsel is treated only as a
“counsel by sufferance” and may or may not be heard by the court depending
upon the attitude of the State counsel. He can at the best assist the public
prosecutor but that also in case the public prosecutor really wants to be assisted

Puran v. Rambilas {2001) 6 SCC 338, R. Rathiram v, State {2000) 2 SCC 391.
Union Public Service Commission v. S. Papiah (1997) 7 SCC 614.

Abdul Karim v. State of Karnataka (2000} 8 SCC 710.

P.S.R. Sadhanantham v. Arunachalam 3 SCC 141(1980).
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by him. Thus, it is seen that a victim of crime in this country has hardly any
guaranteed rights except may be of getting some assistance by way of payment
of compensation, but even here the m_”mEﬂoJ\ provisions™ are grossly inadequate.
These provisions suffer from inhefent limitations and are invoked grudgingly,
sparingly and often inconsistently by the courts despite the apex Court exhorting
criminal courts to take recourse to the provisions, since “this power was intended
to do something to reassure the victim that he or she is not forgotten in the
criminal justicé system”. The Supreme Court, observed:®

“Sec. 357 (2) is an important provision but courts have seldom invoked
it. Perhaps due to ignorance of the object of it. It empowers the court
to award compensation to victims while passing judgment of conviction.
In addition to conviction, the court may order the accused to pay some
amount by way of compensation to the victim who has suffered by the
action of the accused. It may be noted that this power of courts to
award compensation is not ancillary to other sentences but it is in addition
thereto. This power was intended to do something to reassure the victim
that he or she is not forgotten in the criminal justice system. It is a
measure of responding appropriately to crime as well as reconciling the
victim with the offender. It is, to some extent, a constructive approach
to the crimes. It is indeed a step forward in our criminal justice system.”

In the scheme of the Code of Criminal Procedure 1973, and the Evidence
Act, 1862, if there are gaps or faults in the investigation, the benefit generally
goes to the accused. This is because the right of an accused; under the criminal
Justice system, takes precedence over the right of the victim. However, it must
be remembered that a victim of crime has a stake in the resuit of the trial of the
offender. It humiliates and frustrates a victim of crime when the offender goes
unpunished or is let off with a relatively minor punishment, as the present system
pays no attention to his injured feelings. Imposition of appropriate punishment
on the criminal or the offender is the response of the courts to the society’s cry
for justice. Dealing with the object of sentencing, in Bheru Singh v. State of
Rajasthan’, wherein the appellant had murdered his wife and five children, the
Supreme Court observed:

“The object of sentencing should be to see that the crime does not go
unpunished and the victim of crime as also the society has the satisfaction
that justice has been done to it. In imposing sentences in the absence of
specific legislation, Judges must consider variety of factors and after

7A The Code of Criminal Procedure, See. 357 (3) (1973},
8  Hari Singh v. Sukhbir Singh 4 $CC mm_:mﬂmmu
9 1994 (2) SCC 467.
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considering all those factors and taking on overall view of the situation,
impose sentence which they consider to be an appropriate one.
Aggravating factors cannot be ignored and similarly mitigating
circumstances have also to be taken into consideration.

In our opinion, the measure of punishment in a given case must depend
upon the atrocity of the crime; the conduct of the criminal and the
defenseless and unprotected state of the victim. Imposition of appropriate
punishment is the manner in which the courts respond to the society’s
cry for justice against the criminals. Justice demands that courts should
impose punishment befitting the crime so that the courts reflect public
abhorrence of the crime. The courts must not only keep in view the
rights of the criminal but also the rights of the victim of crime and the
society at large while considering imposition of appropriate punishment.”

II International Conventions

The United Nations General Assembly at its Plenary Session on November
29, 1985, adopted a declaration of ‘Basic Principles of Justice for Victims of
Crime and Abuse of Power”. This declaration is in a way the magna carta of
the rights of victims globally and contributes an.important recognition of the
needs to care for victims of crime. The declaration has made certain suggestions
for dealing with the problems of victims of crime including victims of abuse of
power. For example:

‘(a) Victims should be treated with compassion and respect for their dignity.
They are entitled to access to the mechanisms of justice and to promote
redress, as provided wo_. by national legislation, for the harm that they
have suffered.

(b) Judicial and administrative mechanisms should be established and
strengthened where necessary to enable victims to obtain redress through
formal or informal procedures that are expeditious, fair, inexpensive
and accessible. Victims should be informed of their rights in seeking
redress through such mechanisms,

(¢) Informing victims of their role and the scope, timing and progress of the
proceedings and of the disposition of their cases, especially where serious
crimes are involved and where they have requested such information.

(d) Allowing the views and concerns of victims to be presented and
considered at appropriate stages of the proceedings where their personal
interests are affected without prejudice to the accused and consistent
with the relevant national criminal justice system.

(e) Providing proper assistance to victims throughout the legal process.

-—
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(f) Taking measures to minimize inconvenience to victims, protect their
privacy where necessary, and ensure their safety, as well as that of
their families and witnesses on their behalf, from intimidation and
retaliation. Avoiding unnecessary delay in the disposition of cases and
the execution of orders or decrees granting awards to victims.

The European Convention on “Compensation of Victims of Violent Crimes”
also contains many of the rights recognized in the U.N. Declaration of 1985.

Need of the Hour

It is high time that rights of the victim of crime are recognized in this country
— it may in the longer run even help in checking the rise in the crime rate and
also bring credibility to the criminal justice system.

“In its_154% Report, the Law Commission of India also recommended
Eoo%o_.m:oz of a provision for a comprehensive scheme of payment of
compensation for all victims fairly and adequately by the Courts. The
recommendation, however, has not so far been acted by the Government.

Award of fair and reasonable compensation to the victim of crime may
not act only as a balm on his wound but may also deter, to whatever littie extent,
the criminal from committing the crime. But there is no such statute in this
country, which takes care of it. Under clause 12, of the U.N. Declaration of
1985, the onus is on the State to “endeavour to provide financial compensation
to both victims who have suffered bodily injury or impairment or physical or
mental health as a result of serious crimes as well as the family of those who
have died as a result of victimization”

When sovereign functions are purportedly done by bosses and minions of
Government and the ¢itizens are damnified, sovereign immunity is often invoked.
When a solider shoots at a citizen without any justification or a police officer
tortures an innocent citizen in his custody, no democracy, which honours human
rights, can vaccinate the Republic against liability for criminal or wrongful
conduct. In such cases, sovereign immunization negates the Rule of Law and
discriminates unjustly in favour of the sovereign. The Supreme Court in Nilabati
Behera v. State of Orissa™ held that the concept of sovereign immunity is not
applicable in cases of violation of the right to life and :Uo& guaranteed by Art.
21 of the Constitution. The Court observed:

““The public law proceedings serve a different w:GOwo than the private
law proceedings. The relief of monetary compensation, as exemplary
damages, in proceedings under Art. 32 by this Court or under Art. 226

10 (1993) 2 SCC 746.
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by the High Courts, for established infringement of the indefeasible
right guaranteed under Art. 21 of the Constitution, is a remedy available
in public law and is based on the strict liability for oo::mﬁ::@: of the
guaranteed basic and indefeasible rights of the citizen. The n:ﬂ.om.m of
public law is not only to civilize public power but also to assure the
citizen that they live under a legal system which aims to protect their
interests and preserve their rights. Therefore, when the court mouids
the relief by granting “compensation” in proceedings under Arts. 32 or
226 of the Constitution seeking enforcement or protection of fundamental
rights, it does so under the public law by way of penalising the wrongdoer
and fixing the liability for the public wrong on the State which has failed
in its public duty to protect the fundamental rights of the citizen. The
payment of compensation in such cases is not to be understood, as it is
generally understood in a civil action for damages under the private law
but in the broader sense of providing relief by an order of making
‘monetary amends’ under the public law for the wrong done due to
breach of public duty, of not protecting the fundamental rights of the
citizen. The compensation is in the nature of ‘exemplary damages’
awarded against the wrongdoer for the breach of its public law duty
and is independent of the rights available to the aggrieved party to claim
compensation under the private law in an action based on tort, through
a suit instituted in a court of competent jurisdiction or/and prosecute the
offender under the penal law.”

The court relied upon the following passage from the First Hamlyn Lecture by
Lord Denning titled “Freedom under the Law™;

“No one can suppose that the executive will never be guilty of the
sins that are common to all of us. You may be sure that they will
sometimes do things which they ought not to do, and will not do things
that they ought to do. But if and when wrongs are thereby suffered by
any of us what is the remedy? Our procedure for securing our personal
freedom is efficient, our procedure for preventing the abuse of power
is not. Just as the pick and shovel is no longer suitable for the mining of
coal, so also the procedures of mandamus, certiorari, and actions on
the case are not suitable for the winning of freedom in the new age.
They mush be replaced by new and up to date machinery by declarations,
injunctions and actions for negligence...... This is not the task for
Parliament...... the courts must do this. Of all the great tasks that lie
ahead, this is the greatest. Properly exercised, the new powers of the
executive lead to the Welfare State; but abused they lead to a totalitarian
State. None such must ever be allowéd in this country.”
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The court held that anyone who has been the victim of unlawful arrest or detention
shall have an enforceable right to compensation. It cautioned that the old doctrine
of only relegating the aggrieved to the remedies available in civil law limits the
role of the courts too much as protector and guarantor of the indefeasible rights
of the citizens. It felt that the Courts shave the obligations to satisfy the social
aspirations of the citizens because the courts and the law are for the people and
expected to respond to their aspirations and observed:

:.:...... The State, of course has the right to be indemnified by and
take such action as may be available to it against the wrongdoer in
accordance with law — through appropriate proceedings. Of course,
relief in exercise of the power under Arts. 32 or 226 would be granted
only once it is established that there has been an infringement of the
fundamental rights of the citizen and no other form of appropriate
redressal by the court in the facts and circumstances of the case, is
possible. The decisions of this Court in the line of cases starting with
Rudul Shav. State of Bihar granted monetary relief to the victims for
deprivation of their fundamental rights in proceedings through petitions
filed under Arts. 32 or 226 of the Constitution of India, nothwithstanding
the rights available under the civil law to the aggrieved party where the
courts found that grant of such relief was warranted. It is a sound
policy to punish the wrongdoer and it is in that spirit that the courts have
moulded the relief by granting compensation to the victims in exercise
of their writ jurisdiction. In doing so the courts take into account not
only the interest of the applicant and the respondent but also the interests
of the public as a whole.”

The enforceable right to compensation was further developed in D.X.
Basu v. State of West Bengal' wherein it was observed that the “award of
compensation in the public law jurisdiction is also without prejudice to any other
action like civil suit for damages.....” and that “the relief to redress the wrong
for the established invasion of the fundamental rights of the citizen, under the
public law jurisdiction is, thus, in addition to the traditional remedies and not in
derogation of them.....”.

Emotional assistance or charity has its own limitations. A permanent mode
of compensation has to be worked out. It may be worth considering as to whether
the State, which fails to protect the life and property of the citizen, should not be
made to pay compensation to the victim of crime, of course, reserving the right
of the State to reimbursement from the guilty. Setting up of a fund for paymeint
of compensation to victims of crime as is in vogue in Canada, Australia, New

11 (1997) 1 SCC 416. !
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Zealand, United Kingdom, under the control of a Board, for awarding
compensation to victims of crime would constitute a positive and a welcome
Step to assure the victims of crime that “We care”. (State of Tamil Nadu has
already created a Victim Assigtance Fund.)

I Conclusion

A beginning can be made by bringing about a model legislation based onthe
U.N. Declaration of 1985 and by setting up a fund for payment of compensation
to the victims of crime under an independent Board for awarding compensation
to the victims of crime. The State which creates the fund should be entitled to
reimbursement from the offender or the guilty party in the same manner as a
decree holder, the manner of reimbursement, in cash or kind, being left to the
State to be decided on the facts of each case and the capacity of the individual.
It may be treated as a charge on the estate of the offender or the guilty party.
It is necessary that due compensation is paid to the victim of crime to assure
him that the society cares and feels for him. He needs justice and the society is
.oc:moa to give him justice and not merely lip service. Therefore, a beginning is
imperative. Victims of crime, today, feel left out, ignored and are crying for
attention and justice. It is time that their loud cries are heard as tomorrow may
be too late. There is an urgent need, thus, to take a fresh look and recognize the
rights of the victims of crime in the criminal justice delivery system.




CELEBRATING PROFESSORM. P. JAIN
Upendra Baxi’

THE RECENT sad demise of Professor M.P. Jain brings literally to a close
the era of the founders of modern Indian legal education and research'. He
contributed immensely and enduringly to the life of law in contemporary India.
He shaped, and sustained, the cultures of institutional innovation at the Benaras
Hindu University Law School and the Delhi Law School and also eminently
serviced the formative moment of the Indian Law Institute. A true scholar,
Professor Jain continued to contribute robustly to developments in the public
law domain till the very last working day of his life. In this truly exemplary
genre of encyclopaedic exegetical scholarship, he also exemplifies nobly the
authentic meaning of his first name: Mahavir.

‘M.P.’ (as he used to be hailed with warm fondness, and he did not chafe at
my calling him by his first name) inspired affection, but never a sense of awe,
usually associated with and distinctively Indian law school modes of wielding
often tyrannical academic institutional power and authority; in this, it must be
said, Mahavir differed from many of his luminous contemporaries. As a teacher,
researcher, and author, Mahavir remained accessible to all; he wrote clearly
and cogently. He did not believe that simplicity in writing betrayed the complexity
of the field. He made the law bare in all its august u,mﬁ.,.onr:mom_u turgid, and
prosaic detail. If there was ever the whisper of romance, excitement, and
extravagance of adventure in legislative or judicial texts, Mahavir ensured a
rather smooth, and flattened, passage of all this in a linear doctrinal narrative.
I suspect he did so with a sense of fidelity to the virtues of legalism; M.P.
believed that law has an autonomous lifé of its own, with histories that may not

*  Professor of Law, University of Warwick, UK. Formerly, Vice-Chancellor and Professor of
Law, Faculty of Law, University of Delhi, Delhi — 110 007. [U.Baxi@warwick.ac.uk].

| When Professor Lotika Sarkar brought this sad news to me, we recalled, in a longish telephone
conversation, many a moment of our decades long association with him at the University of
Delhi. We recalled with fondness his capacity to laugh away life’s adversities; the robust
patience with which he handled the demeaning practices of institutional politics by some of his

. equally eminent contemporaries; and his jovial yet often gruff collegiality. We also recalled his
presence and participation, long after his retirement, at many pubiic lectures and events.
M. P. Jain in this respect always encouraged his erstwhile colleagues. We also mourned together
the fact our deferral a year ago of a promised visit to him at his Daryaganj home (in old Delhi,
unlike many of his contemporarics and successers he never moved to more ‘fancy” New Delhi
locations!) | still recall fondly my visits to his home when dear Kunti, his ‘long suffering
spouse’ (as 1 called her!) was alive and later when M.P. continued 1o work amidst utter desolation
(also for long years after the murder of his cousin, and a very dedr friend, Professor S.N. Jain.}
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be wmacmoa to the social, economic, and the political, and that the stories
concerning the development of the law must be so told as to foster a public
ethic of rule following, especially among those who make and interpret rules.

For him then the pursuit of the doctrinal development of the law was not a
{apsparian fault but rather a badge of scholarly honour. Mahavir pursued rather
a :H.un_amﬁcin pragmatic understanding of Indian law, in its manifold development.
This eontrasted radically with some of his contemporaries (in particular, Dean
Anandjee and Professor R.S. Murhty, and partially even Gyan Swaroop Sharma)
who strove to emulate the difficult diction of the Yale mentors— Myers
McDougall and Harold Laswell. Instead, Mahavir strove to exemplify the resilient
best in the common law scholarship resisting forms of understandings of the
law as one among many policy sciences. He had the better of his contemporaries
thus consolidating a rival source and stream of the ways in which the life o?rm
no_wummﬁ and postcolonial law may be narrativised. M.P. never wavered in his
choice of indwelling the worlds of blackletter law legal doctrine. A robust
pragmatist, Mahavir believed that doctrinal criticism held the best promise there
was for ameliorating legislative and adjudicatory waywardness,

M.FP. also affirmed the importance of understanding the craft of legal history.
H.ﬂm many editions of The Indian Legal History command the highest citation
index; no Indian legal scholar, in my knowledge, has achieved or since rivalled
this honour. But he primarily conceived the legal historian’s craft as a rather
relentless pursuit of the dull detail of the development of fegal institutions and
doctrines. This, he wrote concerning the retail not the wholesale imposition of
forms and practices of colonial legality. This imposition, in his view, came in bits
and pieces. M.P. doubted grand designs and equally grand narratives and would
have agreed with the extraordinary assertion of John Robert Seeley, writing in
1883, that the British “seem... to have conquered and peopled half of the world
in a fit of absence of mind®.” While certainly he would have, at many points,

2 Quoted in Robest j. c. Young, Postcolonialism: An Historical Intreduction (2001, Oxford:

Blackwell) Seeley draws our attention not to any ‘absent-mindedness’ but rather of ‘the
absence agf mind,’ Colonialism as an unfolding Eurocentric psychopathology -thus offers a fresh
perspective for postcolonial studies! - e
_.‘._.ownmm@n Werner Menski recognizes the principal contribution of M.P. Jain when he writes
that while he emphasised the ‘importance of English law in India; Jain also provided ‘evidence
that many of the early laws were cither gradually rendered defunct or gradually abolished.’ Jain
would have agreed with Menski that the ‘notion that India is a common law jurisdiction :..:v:nm
a ﬁo_.Enm_ statement about the historic impact of British colonial rule, rather than an accurate
description of the present legal system’: see Werner G. Meneski, Hindu Law: Beyond Tradition
and Modernity 212,fn.13 (2004, Delhi, Oxford University Press).

3  Upendra Baxi, “The Colonial Inheritance’, in Comparative Legal Studies: Traditions D:«Q.

Transitions” 46-75(2003) Cambridge, Cambridge University Press; Pierre Legrand and Roderick
Munday Eds.) i
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agreed with my description of colenial ‘predatory legality®’, M.P. would not
have shared my anxious narratives of a hegemonic imperial design.

o " Forthemoment, it remains important for me to affectionately recall Mahavir’s
distinctive conceptions of legal history. For a long time, he maintained that legal
history- writing ought to devote as far as it can to the detailed presentation of
the dynamic of'its institutions and processes. Power, ideology, and struggle were,
he acknowledged, crucial categories but their importance for the legal historian
lay only in'the ‘measure of their impact on the design and process of legal
institutions. And very often, Mahavir was able to demonstrate the pertinence of
chance and contingency, contrasted with any overall design for domination
pursued a coherent ideological mastery.

Even so, Irecall asking him why the early work of Ranajit Guha® (in contrast
to the later Guha, the founder of subaltern studies), or the work on agrarian
history, for example by David Washbrook® and Elizabeth Whitcombe®, should
not matter, even decisively, for his vision of practice of legal history. His candid
and honest immediate response, as far as I may now recall, was that a legal
historian was not always competent to perform the tasks apt for historians of
ideas and of political economy. He thus chose to bear unique disciplinary burdens.
However, even when we agreed to disagree, his openness to alternate modes
of doing legal history” did register somewhat in the final edition of his book on
Indian legal history.

Yet, Mahavir resolutely chose to ignore the genre of Marxian and subaltern
historiography. Sadly énough, thus, Mahavir had no use, and actually resisted,
anti-imperial class struggle oriented narratives of Indizn legal history. Nor did
he, in his many revised editions of his germinal work, quite choose to grapple
with the new feminist® and eco-history readings® of the colonial and post-colonial
moment. He remained cast in earlier histories of mentalities thus, after all,

4 Ranajit Guha. 4 Rule of Property for Bengal: As Essay on the ldea of Permanent Settlement
(1963; Paris and The Hague : Mouton)

5 For example, see, Washbrook, 'Law, State, and Agrarian Society in Colonia! India,” Modern
Asian Studies 15 no. 3 (1981: 649-721).

6  Agrarian Conditions in Northern India : the United Provinces under British Rule, 1860-1900
9v.1) (1972; Berkeley, University of California.)

7 In particular at least to Lloyd and Susanne Rudolph’s superb Modernity of Tradition (1967;
Chicago, University of Chicago Press.)

& Nor does M.P. Jain have much use for the classic study by Vasudha Dhagamwar entitled Law,
Power, and Justice (1974, Bombay, N.M Tripathi, revised and reprinted by the same title by
New Delhi, Sage.) I do not here mention the subsequent feminist readings of the colonial and
postcolonial law, save to mention Rajeswari Sunder Rajan, Scandal of the State: Women, Law,
and Citizenship in Postcolonial India (2003) Durham, Duke University Press)

G Here | desist from citations but may instance the many —splendoured corpus of Ram Guha and
Madhav Gadgil. .
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privileging himself as a gifted raconteur of the globalizing capitalist law. Even
s0, he foresaw the organic connexion between global capitalism and state
sponsored racism. Indeed, he went so far as, among other matters\ things, to
devote a whole precious chapter concerning the constitution of racial
discrimination in the high colonial British Indian state and law. His still remaing
the most adequate account, on my reading, that explains why the jury system
failed to institutionalise itself in postcolonial India. Overall, what he finally offers
remains worthy of patient and scrupulous reading, even by those of entirely
opposed ideclogical or methodological persuasions.

Mahavir’s contributions to Indian public law development (alongside with
S.N. Jain) remain cast, overall, in the legalist (in the very best sense of that
discursive term) mould. The range and depth of his analytic coverage remain as
impressive as the labours of Durga Das Basu and H. M. Seervai, whose corpus
has been rightly compared with Blackstone and Chancellor Kent. Mahavir’s
corpus, [ believe, deserves the same order of praise, with even a happy caveat
that he has innovated, and put to work, even richer uses the tradition of
comparative constitutional studies, Unlike them, Mahavir wears his comparative
learning lightly. Enormously conversant, and fluent, with the Euroamerican
development in constitutional and administrative law and Jurisprudence, his
prepoderent interest lay in essaying a deeper understanding of the practical
ways in which these may be related to the courage, craft, and contention of
Indian decisional law and jurisprudence. He admires measured judicial activism
but remains quick to critique (what he thinks to be) its excesses. Likewise, he
_oo_mmu with considerable disfavour, at the legislative activism, especially manifest
tn profuse constitutional amendments. Above all, M. P. values the rule of faw as

.the single most critical resource for any serious-minded pursuit of the Indian

constitutional vision because of the discipline its enacts against the expedient
populism of power. Mahavir also believed that legal academics ought also
remain disciplined by the virtues that it proselytises for political and policy actors,
including Justices: put another way, he insisted that search of an ideal policy
ought never to neglect the disciplinary sway of legal doctrine.

Many generations of students and colleagues held M. P. Jain in great affection
and owe a considerable debt to him as a mentor '°. So still do his. students and
colleagues at the Facuity of law, University of Malaysia, as well as the Bar and
the Bench in Kula Lumpur. His treatise on Malaysian administrative law
continues to be studied, and cited, thus also marking a contribution not usually
associated with expatriate lifeworlds of Indian scholarshi p. Many a Third World

10 And although not as often cited in the [ndian Judicial decisions, his texts have, on all available
evidence, nurtured many an unacknowledged forensic legal carcer at the Indian Supreme Court.
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student and scholar associates the habits, or rather (as Pierre Bourdieu names
this in anthropological contexts) the habitus of the study of public law with the
M.P. Jain scholarly tradition. For the same reason, it remains important for us
all to recall with him the values of doctrinal scholarship, which for him remained
also a vehicle of social critique and Indian reconstruction.

The “Jain’ scholarly virtues need now a fuller re-visitation in these halcyon
days of contemporary Indian globalization —a moment in which past mnw.aoionwm
of judicially imposed corpus of restraints on executive and legislative power
seem irritatingly irrelevant to the task of making India “safe’ for ﬁ.rm community
of foreign investors. The ‘Jain’ virtues now reaffirm the .noﬂw::m— .o:.om,.m:ma
(an ethic of following rules) itself as a Global South oo:mz:_:osmrh:_._.mro m.:a
judicial resource. “M.P." lived truly a rich, learning and learned, republican life
as a Member of Parliament of Commonwealth of Learning. Even as we may
now miss his presence amidst us, those privileged to know hi will never miss
his authentic voice.

FOE O v n s s d A

NEW COMPETITION REGIME OF INDIA: AN APPRAISAL
S. K Verma®

I Introduction

IT IS a common knowledge that for the last two decades, some of the dominant
economic themes have been the process of globalisation', liberalization and the
progressive integration of world economy. Under globalisation. countries rely
more on market forces, in which the questions of ensuring competition and
efficient functioning of markets assume critical importance as the number of
new entrants in the market increases. These entrants may be instrumental in
giving rise to greater potential for competition in markets regardless of their
geographical location/scope, yet have the potential to play havoc on the national
economies by their anti-competitive policies/practices. It is notable that as the
number, size and scope of activities of these enterprises increases, to remain
competitive at the micro-level, they adopt global strategies, including forging
strategic alliances, and their commercial practices, at times result into anti-
competitive practices to the detriment of economic development of a country
and prejudicially affect consumer interests. Such practices tend to undermine
the benefits of liberalization and thus need to be checked.

There is also a close connection between trade and competition. Vigorous
competition is vital to innovation, strong and effective matkets, and consumer
interest and productivity growth in the economy. Trade laws, which regulate
trade policies, and competition laws, which regulate competition policies, have
the common objective, namely, to achieve economic efficiency, by improving
the business environment for more efficient resource allocation. In order to
achieve the objective of maximum economic efficiency, the liberal trade policy
must be complimented through a sound competition policy by preventing anti-
competitive business practices and unnecessary governiment intervention.
Further, competition law or policy is an essential complement to investment
liberalization as well. A sound competition policy and law can contribute to
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*  Professor, Faculty of Law, University of Delhi, Delhi -110 067, former Director, Indian Law
[nstitute, New Delhi.

I The term ‘globalisation’ is primarily associated with the westerm model of market economy. Bt
is premised on the removal of national barriers to trade and investment. It is associated with
contemporary phenomenon of privatisation, de-regulation, the expanded provision of
incentives for entreprencurial behaviour, structural adjustment programs and related pressures
on developing countries to open-up their markets for international financial institutions and
developed countries. See S. K. Verma, Globalization, Marketization and Constitutional Mandate,
42 JILT 395 (2000). :
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securing an attractive environment for foreign investment, particularly foreign
direct investment by providing stable and transparent legal framework and
signaling a commitment to market institutions and mechanisms. The competition
law should be capable of providing safeguards against possible abuses of market
power by foreign investors. Thus, there is a need for an appropriate competition
law to protect fair competition and to control, if not eliminate, anti-competition
practices in the trade and market. A good competition policy?, along with a
sound coripetition law, should help in fostering competition, economic efficiency,
consumer welfare and freedom of trade, which should equip the governments
in meeting the challenges of globalization by increasing competition in local and
national markets.

It is incumbent on the governments to adopt a competition policy, which
should preserve and promote competition by enforcing competition law against
restrictive business and trade practices of national and multinational enterprises
and by influencing the formulation and/or implementiation of governmental (State)
policies or measures affecting competition. A good competition policy would
not only encompass the liberalized trade policy but would also prevent anti-
competitive business practices and unnecessary government intervention.
Competition law primarily deals with anti-competitive business agreements, abuse
of the dominant market position by enterprises and regulation of mergers,
amalgamations and acquisitions. However, both the competition policy and law,
aim at promoting and fostering competition, economic efficiency, consumer
welfare and freedom of trade and therefore, they are complimentary to each
other.

II Competition Policy Under the WTO Dispensation

Most of the WTO agreements, viz., the General Agreement on Tariffs and
Trade (GATT), 1994, Trade-Related Intellectual Property Rights (TRIPS),
General Agreement on Trade in Services (GATS) and Trade-Related Investment
Measures (TRIMS), agreement on agriculture, the agreement on government
procurement, which extends competition rules to purchases by government
entities, and other agreements, aim to support fair competition. However, despite

2 ‘Competition Policy’ is generally being defined as “those Government measures that directty
affect the behaviour of enterprises and the structure of industry”, See R.S.Khemani and Mark
A. Dutz, “The Instruments of Competition policy and their Relevance for Economic Policy™,
PSD Occasional Paper No. 26, World Bank, Washington DC (1996). Competition policy
¢ncompasses government policies ike privatization, de-regulation, trade policy, industrial
policy. consumer policy, regulations gaverning capital and competition law. Competition law,
which is a speeie of competition policy, deals with anti-competitive business agreements, abuse
of dominant market position by enterprises and regulation of mergers, amalgamations and
acquisitions.
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this emphasis on fair competition, the WTO Agreement has the potential of
anti-competitive practices because of level of trade liberalization, investment
and international protection of intellectual property under TRIPS, but surprisingly

* it does not contain any separate law/agreement on the subject of competition.
The attempts, mainly by the European Community, to have an agreement on
competition policy under the WTO started in the right earnest at the Singapore
Ministerial Conference of 1996 by putting it on the list of potential future issues
for WTO trade negotiations and by establishing the (still existing) WTQ Working
Group on the Interaction between Trade and Competition Policy.? The Group
was to examine the relationship between trade and investment; and interaction
between trade and competition policy, including anti-competitive practices. Since
then, in the jargon of WTO negotiations, the topic of trade and competition
policy has become known as one of the four so-called Singapore issues along
with foreign investment, trade facilitation and transparency in government
procurement.

At Doha Ministerial Conference of 2001, the members agreed that
negotiations on WTQ competition law would start after the following Ministerial
Conference.” At Cancun Ministerial Conference in September 2003, developing
countries insisted negotiations on all the four Singapore issues and refused to
negotiate on a single Singapore issue®, with the result that no agreement could
be reached on the issue of competition policy and the Conference failed. From
a legal point of view, the WTO Doha Declaration of 2001 remains the basis for

3 WT/Min (0I)YDEC/1, 13 Decémber 1996, No. 20 Ministerial Declaration of 13 December
1996, , N
r:ﬁu._..iis.ino,onm_..n:m_:::sn:.ﬁoln.,ﬂm::ﬂinxa_._._omln\ﬁoannlo. htm.

4 Doha Ministerial Declaration of 20 November 2001, WT/MIN(CI)YDEC/1, 20 November
2001, No. 23-25, _..:n”\s;obﬁ\m:m_._m?.._rmiﬁolnxsm_.:mn..n.::m:o_ln...Em_._n_no_!n.rS,_.

The Declaration reads as follows:

(23). Recognizing the case for a multilateral framework to enhance the contribution of
competition policy to international trade and development, and the need for enhanced technical
assistance and capacity-building in this area as referred to in paragraph 24, we agree that
negotiations will take place after the Fifth Session of the Ministerial Conference on the basis
of a decision to be taken, by explicit consensus, at that session on modalities of _._omo:m:o:m_
(25). In the period until the Fifth Session, further work in the Working Group on the Interaction
between Trade and Competition Policy will focus on the clarification of core principles,
including transparency, non-discrimination and procedural fairness, and provisions on hardcore
cartels; modalities for voluntary cooperation; and support for progressive reinforcement of
competition institutions in developing countries through capacity building, Full account shall
be taken of the needs of developing and least-developed country participants and appropriate
flexibility provided to address them.

5 Developing countries agreed to negotiations on the Singapore agenda provided that there
would be future progress in the field of trade in goods and agricultural products in parttcular, see
Josef Drexl, “International Competition Policy after Cancun: Placing a Singapore Issue on the
WTO Development Agenda™, World Competition 2 (2004, September).
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future work as long as no other mandate gives new direction to multilateral
trade negotiations. In the meantime, the only international agreed document on
qwmqmo:e_m business practices remains the set of Multilaterally Agreed Equitable
Principles and Rules for the Control of Restrictive Business Practices adopted

by the UNCTAD in 1980°, which is very limited in its scope.’
Il Competition Law in India

Since independence, India’s foreign trade policy had been highly restrictive
and it relied on import curbs except for highly essential commodities. Its industrial,
foreign trade and investment policy was highly regulated and government
controlled. The important foreign trade-related legislations, including those related
to company law, competition, foreign exchange and financial services were
reflective of a regulated economy. The philosophy behind this “tight jacket”
approach was to protect domestic industry from foreign competition. This
philosophy got an initial jolt in mid-1980s but a perceptible change became visible
from early 1990s, particularly after India became a party to the WTO
agreement.

After four decades of mixed economy and planned development, in 1991,
the Government of India, in an attempt to integrate the Indian economy with the
global economy, embarked on the process of liberalization of Indian economy
by declaring a new economic policy (NEP), which provided market-oriented
free economy as the model. The NEP marked a philosophical shift from the
erstwhile pursuit o:rm.o.o.aam:n_ economy to the liberal economy by replacing
the system of controls. [t was devised to accelerate economic development and
to keep pace with the international developments that had resulted through the
coming into force of the WTO and other agreements under its umbrella. Being
a member of the WTO and recognizing the important linkages between trade
and economic growth, the Government of India took many steps to align its
economy and national laws with the WTO mandate and enhance its thrust on
globalisation.

In the pursuit of globalisation, India has responded by opening up its economy,
removing controls and resorting to liberalization. It has adopted a number of
policies to liberalize trade and capital flows combined with domestic privatisation
and deregulation as well as enacted many new laws or has amended existing
laws to make them WTO compliant. The new industrial policy adopted in 1991,

& Sece UN Dec. TD/RBP/Conf/10, May 2, [980; noted at 19 ILM 213 (1980). .
7  See 5.K.Verma, “International Regulation of Restrictive Trade Practices of Enterprises”, 28
CHIL 389 (1988). .
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opened many areas to foreign investors. A liberalized foreign investment policy®
was complimented by the new trade policy. The natural corollary of these efforts
was that the Indian market should be geared to face competition from within
and outside the country. Like many countries in the world, India had enacted its
first anti-competitive legislation in 1969, known as the Monopolies and Restrictive
Trade Practices Act (MRTP Act), and made it an integral part of the economic
life of the country.®

As an off shoot of the Singapore Ministerial Declaration of 1996, and also
finding the ambit of the MRTP Act inadequate for fostering competition in the
market and eliminating the anti-competitive practices in national and international
trade, the Government of India set up an Expert Group to study interaction
between trade and competition. The Expert Group, which submitted its report
in January 1999, recommended, among others, for the constitution of a regulatory
agency to control and eliminate anti-competitive practices that may emerge
during the implementation of different WTO agreements.'® It also suggested
for a new Competition Law, which should be an effective instrument for
engendering and protecting competition in the market.

In October 1999, the Government appointed a High Level Committee on
Competition Policy and Law (the Raghvan Committee) to advise on the new
competition law consonant with international developments and to suggest a
legislative framework either in the form of a new law or by appropriate
amendments to the existing MRTP Act. Acting on the report of the Committee
(submitted in May 2000), and considering the suggestions of the trade and industry
as well as the general public, the Government enacted the new Competition
Act, 2002," which has replaced the earlier Monopolies and Restrictive Trade

Practices (MRTP) Act, 1969,

IV The Genesis of The Competition Act, 2002: The MRTP Act

The MRTP Act is still the extant competition law in India, as the Competition
Act has not yet been fully implemented.'? The genesis of the MRTP Act is
traceable to Articles 38 and 39 of the Constitution of India. The Directive
Principles of State Policy in those Articles lay down, inter alia, that the State
shall strive to promote the welfare of the people by securing .mn.a _uaaoz,zm as

8 India became a signatory to the Multilateral Investment Guarantee Agency (MIGA) in
April 1992, e

9  The Act was in furtherance of the fulfillment of the constitutional mandate under Arts 38 and
39 of the Constitution of India.

10 See S. Chakravarthy, New Indian Competition Law on the Anvil, Rajiv Gandhi Institute for
Contemporary Studies, RGICS Working Paper Series, No. 22, {2001) 33.

11 Act No. 12 of 2002-(w.e.f. 14.01.2003). The Act became operative in part from 31.3.2003.

12 The main u_,owmmmosm. Secs. 3 (Prohibition of anti-competitive agreements), 4 (Prohibition of
abuse of domirant position), 5 & 6 (Regulation of combinations} are not in fofce as yet.
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effectively as it may, a social order in which justice — social, economic and
political — shall inform all the institutions of the national life, and the state shall,
in particular, direct its policy towards securing that the ownership and control of
material resources of the community are so distributed as best to sub- serve the
common good and that the eperation of the economic system does not result in
the concentration of wealth and means of production to the common detriment,

The MRTP Act was enacted in 1969 with the objectives of preventing
concentration of economic pewer to the common detriment control of monopolies;
prohibition of monopolistic trade practices; prohibition of restrictive trade
practices;'® and prohibition of unfair trade practices.’

The MRTP Act was designed to “ensure that the operation of economic
system doesn’t result in the concentration of economic power to the common
detriment and to prohibit such monopolistic and restrictive trade practices
prejudicial to public interest.”'* The declared economic philosophy behind this
Actwas “Small is beautiful”. The MRTP Act, however, was unable to adequately
deal with anti-competitive practices like cartels, boycotts and refusal to deal,
predatory pricing, bid rigging, abuse of dominance, etc. arising out of the
implementation of WTO agreements. Although the MRTP Commission and the
Supreme Court have tried to fit these into the ambit of monopolistic trade
practices (MTPs) and restrictive trade practices (RTPs), the different and varied
interpretations have lead to conflicting policies and in some cases the offending
parties have used these technical imperfections to escape indictments. Under
the Act, there existed the MRTP Commission with civil court powers, and
amongst others to perform investigative functions. The Commission often faced
the allegation of being bureaucratic and over-burdened with matters of improper
distinction and division of work. The Commission also is said to have functioned
in a manner not conducive to the dynamics of the growth of the economy.
Moreover, the provisions related to unfair trade practices (UTPs), that were
included in the MRTP Act in 1984, look somewhat outside the scope of a
competition enactment.’® Thus, the MRTP Act has become obsolete in the light
of international economic developments relating more particularly to competition

13 The MRTP -Act defines a restriction trade practice as a trade practice, which has, or may have
the effect of preventing, destroy or restricting competition in any manner.

14 Under the new dispensation, the Unfair Trade Practices will now be dealt under the Coasumer
Protection Act, 1986, as amended in 2002 (Act No. 62 of 2002). The amended Act has become
effective w.e.f. 15.3.2003. ’ :

15 The statement of objects clause of the MRTP Act proclaims to this effect.

[6 UTPs, under the India law, fall under the following categories: (i) misleading advertisements
and false representation; (ii) bargain sale, bait and switch selling; (iii) offering of gifts or prizes
with the intention of not providing them and conducting promotional contests; (iv) product
safety standards; and (v) hoarding or destruction of goods. Making false or misleading
representation of facts disparaging the goods, services or trade of another person is also a
prohibited trade practice under the Indian law. .
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laws and the need was felt to shift the focus from curbing monopolies to
promoting competition,

The MRTP Act was based upon the behavioural and reformist doctrines. In
terms of behavioural doctrine, the conduct of the enterprises and bodies, which
indulge in trade practices in such a manner as to be detrimental to public interest,
was examined with reference to whether the said practices constitute
monopolistic, restrictive or unfair trade practices. In terms of reformist doctrine,
the provisions of the Act provided that the MRTP Commission, if on enquiry,
comes to the conclusion that an enterprise has indulged in restrictive or unfair
trade practices, it can order for the discontinuance of such practices and issue
an order enjoining the erring party not to repeat those in future. The Commission
could also accept an assurance from a delinquent enterprise regarding removal
of prejudicial effects of such a practice. Thus, the veneer of the Act was
essentially advisory or reformist in approach. :

Major amendments were effected to the MRTP Act in 1991, to make it
pro-competitive. By these amendments, the thrust of the Act was shifted on
curbing monopolistic, restrictive and unfair trade practices with a view to
preserving competition in the economy and safeguarding the interest of
consumers by providing them protection against false or misleading
advertisements and/or deceptive trade practices. The Statement of Objects
and Reasons for the 1991 amendment inter alia stated:

With the growing complexity of industrial structure and the need for

achieving economies of scale for ensuring higher productivity and

competitive advantage in the international market, the thrust of the

industrial policy has shifted to controlling and regulating the monopolistic, .
restrictive and unfair trade practices rather than making it necessary

for certain undertakings to obtain prior approval of the Central

Government for expansion, establishment of new undertakings, merger,

amalgamation, take-over and appointment of Directors.

By this amendment, size as a factor to discourage concentration of economic
power, in a manner was given up. Provisions relating to concentration of
economic power and pre-eritry restrictions with regard to prier approval of the
Central Government for establishing a new undertaking, expanding an existing
undertaking, amalgamations, mergers and take-overs of undertakings were
deleted from the Act. The Act had an extra-territorial reach in respect of
prohibited trade practices, a part of which was perpetrated within India.

Despite these amendments, the reformative philosophy of mere “censuring”
a delinquent enterprise and direction to offset the loss caused by it to an aggrieved
person was found, over a period of time, to be ineffective in combating irresistible
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greed to reap unreasonable profits by resorting to and repeating the objectionable
business practices by enterprises. The competition regime envisaged under it
was out of tune with economic reforms initiated by the Government since 1991
and the Act was also out of tune with process of globalization, liberalization and
privatization sweeping across the world, making it obsolescent, unworkable and
even in some cases counter-productive. Thus, a situation had arisen in which
there was no harmony between government policies and the law. Such a situation
does not augur well for the economic reforms being undertaken by the
government as their success hinges upon the implementation of policy and law
in coherence.

A perusal of the MRTP Act also shows that there was neither a definition
nor even a mention of certain offending trade practices, which are restrictive in
character. For example, abuse of dominance, cartels, collusion and price fixing,
En_-lmmm:wu boycotts and refusal to deal, and predatory pricing were not covered
under the Act.? To address these lacunae as well as to control and eliminate
anti-competitive practices that may surface during the implementation of WTO
agreements when the market would be open to international competition
prompted the Government to draft a new legislation on the subject. The resulting
Act viz, the Competition Act, 2002 contains many innovative provisions, which
are expected to deter corporate entities, their boards and key executives from
contravening the Act and disrespecting the orders of the Comumission.

V S8alient Features of the New Competition Regime

The Competition Act intends to provide, keeping in view the stage of
economic development of the country, for the establishment of a Commission to
prevent trade practices, having adverse effect on competition, to promote and
sustain competition in markets, to protect the interests of consumers'® and to
ensure freedom of trade to all the participants in‘markets in India, and for matters
connected there with or incidental thereto. The Preamble of the Competition
Act, 2002 reads:

An Act to provide, keeping in view of the economic development of the
country, for the establishment of a Commission to prevent practices
having adverse effect on competition, to promote and sustain competition

17 S. Chakravarthy, New Indian Competition Law on the Anvil, Rajiv Gandhi lnstitute for
contemporary studies, RGICs Working Paper Series no. 22 (2001) at 30. The MRTP
Commission, however, over the years ‘has attempted to fit these practices under different
provisions of the Act through interpretation of the language. of those provisions.

18 “Consumer” has been defined in Sec. 2(f) in identical terms as under the Consumer Protection
Act, 1986, Sec. 2 (1)(d). . : ‘
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in markets, to protect the interests of consumers and to ensure freedom
of trade carried on by other participants in markets....”

¢  Thus, setting up a Competition Commission is the predominant intention
under the Act, as stated at the outset. The Commission, known as the Competition
Commission of India (CCI) has been entrusted with the task of implementation
of the Act. The other main features of the Act are discussed as under:

A The procedure for registration of agreements, containing restrictive
clauses has been dropped.””Hence, restrictive business agreements are
altogether exempted from registration.

B. Anti-competitive Agreements

Any trade agreement (including Memorandum of Understanding or
Arrangement, formal or informal) is void if it is in contravention of section 3,
which provides that, “No enterprise or association of enterprises or person or
association of persons shall enter into any agreement in respect of production,
supply, distribution, storage, acquisition or control of goods or provision of services,
which causes or is likely to cause an appreciable adverse effect on competition
within India”.*

Four anti-competitive agreements, viz., agreements relating to price fixation,
output restrictions, market allocation and bid rigging are per se presumed to
have appreciable adverse effect on competition and are hence prohibited.2!
These agreements are in the nature of horizontal agreements, which are entered
into between enterprises that are at the same stage of production chain and in
the same market, and have an appreciable adverse effect on competition and
are generally prohibited per se in all the developed jurisdictions. Under the Act,
however, an agreement entered into by way of joint venture, if such agreement
increases efficiency in production, supply, distribution, storage, acquisition or
centrol of goods or provisions of services, has been kept outside the purview of
this rule.

Other restrictive business agreements like exclusive supply/distribution
dealing, refusal to deal, tie-in arrangement sales ¢tc., are not prohibited per se®
but they are to be judged on the touch stone of “rule of reason” as against rule
of per se anti-competitive, to ascertain their impact on competition and legal

19 The _S.m.w,_fv Act, Em..w. Sec. 33 requires the registration of certain agreements relating to
restrictive trade practices.

20 Clause (1) of Sec. 3. Other clauses of Sec. 3 have extra-territorial application, clause (3).
21 The Competition Act, 2002, Sec. 3(3).

22 Sec. 3(4), .mcnr an agreement is presumed to be anti-competitive if it causes or is likely 1o cause
- an appreciable adverse effect on competition in India.
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sustainability. The “rule of reason” test is required for establishing the illegality
of an agreement and is generally applicable in the case of vertical agreements,?

which are considered less harmful than the horizontal agreements.
«

Prohibition of abuse of dominant position

The concept of dominant undertaking prevailing in the MRTP Act has been
discarded. Entity having dominant position is not per se bad or illegal, but abuse
of such dominance is illegal. Under the Act, the acquisition of dominance by an
enterprise is neither frowned upon nor it is legally mmmm:m_u_w.u But the abuse of
dominant position, affecting consumer interest is made actionable at law? m.:a
there are no escape routes unlike section 38(1) of the MRTP Act, 1969 which
contained 11 safety valves including the frequently solicited balancing clause,
i.e., that the advantages of restriction imposed overweigh the E.mmm?mzﬁmmnm
flowing there from and thereby a gateway for n,.EwE:m of Restrictive Trade
Practice Enquiry no more subsists.

Dominance has been described under the Act as “a position of strength,
enjoyed by an enterprise, in the relevant market in M.s.&m,. which enables it to (i)
operate independently of competitive forces prevailing in the H.w._n%m:ﬁ quw“w,w
or (ii) affect its competitors or consumers or the relevant market in its mmon..
The Act, while prohibiting abuse of dominant position, does not provide any
threshold for the same. But certain factors have been mentioned to ascertain
the abuse of dominance in individual cases. However, for assessing whether an
undertaking is dominant or not it is important (o determine, as in the case of
horizontal agreement, what is the “relevant market” — the product market or
the geographic market. The Act defines the “relevant market” to mean the

23 The Supreme Court in Tata Engineering & Locomotive Co. v. .mmwx. AIR Gﬂ... SC 973, held
that whether a trade practice is restrictive or not has to be arrived aﬂ.aw applying the _,:._n.om
reason and not on the doctrine that any restriction as 10 area or price E..: per se .Vn a restrictive
trade practicé, To determine this question three matters are to be considered. Twm.ﬂ what facts
peculiar to the business to which restraint is applied; second: what was the condition _:.&,m:.n or
after the restraint is imposed; and third: what is its actual and probable nmmmor The spirit and
substance of this principle is also reflected in Sec. _omuv. o.m the Act, which states :::. the
Competition Commission while determining whether a restrictive agreement has an mnwnmn_mc_n
adverse effect on competition or not shall have regard to all or any of the following, viz,, .amv
entry barriers to new players; (b) driving away of existing players; (c) n.onno"%c:.u of competition
by hindering entry into the market; (d) accrual of ?:..:ams to consuners; ﬁo.v improvement in
production or supply of goods or services; (f) promotion of Enr:mom_ , scientific and economic
development by means of production or supply of goods or services. .

24 Vertical agreements are between enterprises at different levels of manufacturing, sale or
distribution processes, such as between a 3»::925@. and a wholesaler. . )

25 Sec 4(2) reads: There shall be an abuse of dominant woM_...moz.“. if an enterprise, (a) directly or
.indirectly, imposes unfair or discriminatory - {i) condition in m:.:n:wmn or sale of .mooam or
services; or (ii} price in purchase or sale (including predatory price) of goods or service,

26 The Competition Act, 2002, Sec 4.

27 Explanation to Sec. 4 {2). '
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market “which may be determined by the Commission with reference to the

relevant product market or the relevant geographic market or with reference to
both the markets™. 2

Dominance is said to be abused when there is an appreciable adverse effect
on competition due to the actions of a dominant undertaking. Appreciable adverse
effect on competition occurs when an enterprise, directly or indirectly imposes
unfair purchase or selling price, including predatory prices of goods or service;
limits production, market or development to the prejudice of the consumers;
indulges in action resulting in denial of market access; makes contracts with
obligations which have no connection with the subject-matter; or uses dominance
in one market to move into or protect other markets.?®

However, reasonable actions to protect one’s commercial and legitimate
interests, including aggressive competitive practices like vehement and large

scale advertising incentives and offers on products are not regarded as abuse
of dominance.

Regulation of combinations

The new Act contains adequate provisions for the regulation of mergers,
amalgamations and acquisitions. Mergers are a legitimate means for the firms
to grow but from the point of view of competition policy, the horizontal mergers
are generally under suspect, as they tend to abuse their dominant position.”
The Act mandates that “No person or enterprise shall enter into a combination
which causes or is likely to cause an appreciable adverse effect on competition
within the relevant market in India and such a combination shall be
void.”?Combinations include mergers, amalgamations, joint ventures,
acquisitions, takeover, (friendly or hostile}. Combination regulation touches upon .
the earlier two aspects of anti-competitive agreements and abuse of dominance.
But, specific threshold limit is prescribed and a pre-notification procedure is
provided in relation to combinations. Pre- notification in the case of combinations
above a particular threshold under the Act has been made optional.®® Hence,

28 See further on this point, S.Chakravarthy, ap. cit. 17, at 41.

29 The Competition Act, 2002, Sec. 4.

30 Id, Secs. 5 and 6.

31 There are also conglomerate mergers entered into between enterprises operating in different
markets such as between software firm and an electronic firm.

32 Supran. 29 Scc. 6(1).

33 Sec. 5 (2), M4, where there i$ notification, the Commission will decide within a stipulated time,

failing which it will be presumed that the Commission does not have any objection to the
combination (Sec. 31).
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mergers and amalgamations below the threshold are made very easy and
simple.* The Act states thata pre-notification of the said combination or intended
combination to the (CCI) is mandatory if the combined assets of two parties
exceed Rs. 500 crores or the turnover exceeds Rs. 1500 crores and if one of
the parties belongs to a group (business conglomerate managed by a single
individual) whose assets value Rs. 2000 crores or whose turnover is Rs. 6000
crores. For this purpose, a “group” means two or more enterprises, which,
directly or indirectly, are in a position to — exercise 26% or more of the voting
rights in the other enterprise; or appoint more than 50% of the members of the
board of directors in the other enterprise; or control the management or affairs
of the other enterprise.’

A period of 90 days for approval or rejection of the proposed combination is
‘provided for the CClI and if the CCl does not give any decision even after the
completion of 90 days after notification, the proposal is deemed to be accepted®,

The Act does not provide any list of factors to be taken into account while
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such trade practices before the MRTP Commission have been transferred t
relevant consumer fora after the commencement of the Act.?® °

Competition fund

,.E._m Act provides for the establishment of Competition Fund, which will b
089.8& wa@ (a) all Government grants received by the OoE:..,mmmmos. Mﬂ_v Em
monies received as costs from parties to proceedings before the OoBm:mm i w
(c) the fees received under this Act; (d) the interest accrued on the a s
referred to in clauses (a) to (c). mounts

The competition commission of India (CCI)

As .wmmﬂna above, the Act provides for the establishment of an effecti
competition authority with a well-defined role as an adjudicator and a omam__sﬂ
in Eo.ﬁ_.o:._o:c: of competition advocacy. In furtherance of this mandate mﬂw
CCI, in _u_.moo of MRTP Commission, has since been constituted.*® The uOOM
shall consist of a Chairperson and not less than two and not more E.ma ten oth
members to be appointed by the Central Government.* For the selection of :H.

crmmﬂmo_,mon and other members of the CCI, the Central Government would
constitute a committee.** The CCI will have a principal bench and additional
benches and will have one or more mergers benches, as the case ma cM:m
mmmm exclusively with matters related to combinations 42A. Its task mwuﬂo __ ﬁm
into io_m.:o:m of the Act, a task which could be undertaken by the Oo:,_Bmwmﬁwo

based on its own knowledge or information or complaints received and referen s
made by the Central Government, state governments or statutory mcmro_.:”wﬁmm

considering the application for approval or undertaking an investigation into
combinations. However, the draft law listed certain factors to determine the
nature of combination which may have the effectoris likely to have appreciable
adverse effect on competition, viz. — actual and potential level of competition
through imports in the market; the extent of barriers to entry to the markets; the
level of combination in the market; the degree of countervailing power in the
market; the likelihood that the combination wotld result in the parties to the

i, e i s e

£ e et s

combination being able to significantly and consistently increase prices or profit
margins; the extent of effective competition remaining in the market; the extent
to which substitutes are available in the market or is likely to be available in the
market; the market share of the parties involved in the combination, individually
and as a combination; the likelihood that the combination would resuit in the
removal from the market of a vigorous and effective competitor; the nature and
extent of vertical integration in the market; the possibility of a failing business;
the nature and extent of innovation; and whether the benefits of the combination
outweigh the adverse impact of the combination, if any.*’

Unfair trade practices

The provisions relating to unfair trade practices as enumerated in sections
36 to 36E of the MRTP Act have been omitted and pending complaints against

34 Threshold limit under the Act has been fixed on the basis of assets rather than market share, as
the latter may not be the correct barometer 10 determine affectation adversely of competition.

35 Sec. 5.

36 Sec. 31 (11).

37 Cf S. Chakravarthy, op. cil.,at 52-53.

et Y o p Yt pamt 1e <

38 The Consumer Proiection i i
b onsumer Erotect E,nw,m.mm_w“w%mn”mwowwwz amended to this effect in December 2002,

39 Sec, 51 of the Act.

40 Commission was constituted w.e.f. 14.10.2003, without i iteti
became a disputed issue and was challenged before the mcv“h”m_ono_.__..__ﬂ:cﬂo_:wn_mw _Mmm Mu_”o“w:n_uzos
be headed by u.w.Emmn. like other commissions and tribunals constituted under om:nq Act occ e
a person who is qualified to be a judge of a high court or has special knowledge or Smm ” ot
experience of not less than 15 years in international trade, economics, business vn iy
taw, finance, accountancy, management eic. which in the opinion of 5“” Qo<nq=_.rn.ﬂagn_.on.
useful to the Commission. The case has since been decided after the Government has mmq“._a..wm_ WM

Smwo:nnommwnz . . . .
mak J..w:mnm_:._,.n.»n::,:_mqnmma..wﬁﬂ__nibzze.CE%QC:QE. ﬁwcmmuw mﬁﬂ

41 The Competition Act, 2002, Sec. 8,. The Chairperson and other members should be vnq.mo:. of

ability, integrity and standing.

42 The committee shall be consisting of a retired judge of the Supreme Court or a High Court or

a distinguished jurist or a senior advocate for five years; a person with professional e i

m&.. not less than 25 years in international trade, economics, business, commerce or v.GM:n:nm
joint secretary in the Ministry of Finance and Company Affairs; and m. nominee of n:..uso_._w“&..
Oo<a€jn=“ who shall act as the Chairperson of the Committee, See The Com Mn“._‘m_
M%MWB..mm_o: of India (Selection of Chairperson and Other Members of the noaammmmcuﬂwom_:““_
amnaaﬁw.mvmo%. 303(E), dated 4.4.2003, published in the Gazette of India, Ext., Pt. H, 8. 3 (i),
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The Commission can pass orders for mS:::m. 53_..:: relief or m:w%%wﬂ
appropriate relief and compensation or an order imposing vﬁ,._m:_mw w»nwmm_EM
CCI has the power to impose penalty for the contravention of :.m or mamw ire
to comply with its directions, making of false mﬂmﬁm_dw:ﬁm or omission to _m::_mm
material information, etc. It can levy upon an enterprise, exemplary penalty M_.
offences committed under the Act up to 10 per cent of the average o.m the
turnover for the last three preceding financial years. T.:.”%.Q. :n.u:-noav:m:oo
with the orders of the Competition Commission entails ma::_ imprisonment up to
one year and a penalty of not exceeding Rs. 10 lakhs.

The decision or order of the Commission mm appealable to the m:mqnw:m
Court of India. Any person aggrieved by any amuo_m._o: or order of the Ooaﬂ_aﬁm_oﬂm
may file an appeal to the Supreme Court within sixty days from the m.w« oa
communication of the decision or order to him on one or more grounds specifie
in section 100 of the Code of Civil Procedure, 1908 arising out of such aomm_om
or order. However, in case of delay in m::w.mcor appeal, ﬁ.rm m.:vzwam . Mw
may allow filing of appeal within a further period not exceeding .m_xQ days _m .M
appellant can satisfy the Court that he was .?.o<os8a..wu\ mcm._o_m.:ﬁ cause MWom
filing the appeal within the said period of m_x.q days.** The .O.Q is mamwi
to adopt procedures and rules specifically suited to competition cases.

The CCI is not merely a law enforcement agency, but QO.EQ be .mozcm_%
involved in the formulation of the country’s economic policies, which may
adversely affect competitive market structure, business conduct m:m .mno:o_q.s_o
performance. Apart from giving advise to the Qo<9.:§m:ﬁ on ooE.v.o:so: policy,
it shall also take suitable measures for the promotion ow.n@_\:_u.oﬁ_h_omqwn_<como:v\,
creating awareness and imparting training about oo.Bﬁm::m.,: issues. \m._.z”_m.v M e
CCI has been entrusted with the following two basic mcznro:.m“ i}to mn:.:_:_w om
and enforce competition law and policy to foster economic wwmn_m:n% an
consumer welfare; ii} to be involved proactively in Om<o_.=39; policy formulation
to ensure that markets remain free, fair, open, flexible and adaptable.

Extra-territorial jurisdiction .

Looking into the reach of international agreements, wsﬁo.nma .58 in vcmm:mzoo
of different WTO Agreements, the new Act has 9.:5.8_‘._.:0:& reach, In case
any agreement that has been entered outside India and is m.::-ooq.:no::wm. in
terms of section 3 of the Act; or any party to such agreement is outside EEP. or
any enterprise abusing the dominant position is o_:m.in India; or a combination

43 Sec. 33 and 34.

44. Chapter V1 of the Act.
45 Sec. 40.

46 Sec. 36.

47 Sec. 49,

[ —
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has taken place outside India: or any party to combination is outside India; or
any other matter or practice or action arising out of such agreement or dominant
position or combination is outside India, if such an agreement, oonﬁwm:m:o: or

abuse of dominant position has or ar
competition in the Indian market, the
such agreement or abuse of dominant
are likely to have an appreciable adve

market in India.*®

VI MRTPAct and The Competition Act— A Comparison

The Competition Act has brought out certain fundamental changes in the
MRTP (which is still the extant law in substantial respects) that are enumerated

in the Table below.

e likely to have an adverse effect on
CCl shall have the power to inquire into
position or combination if they have or
rse effect on competition in the relevant

S. MRTP Act, 1969
No

Competition Act, 2002

1. Based on the pre-liberalization era

2. The objective of the Act is to
prevent concentration of economic
power to commnon detriment, to
control monopolies to prevent
monopolistic and restrictive prac-
tices.

3. The size of the firm is the factor to
determine dominance.

4. Competition offences m_s,v:o: and
not defined.

5. Lists out 14 ofences per se negat-
ing the peinciple of natural justice.

Entity having the status of dominant
position is considered bad,

<

7. Registration of agreements, in gen-
eral, compulsory.

8. Noregulation on combinations.

48 Sec, 32

Based on the post-reform scenario.

The objective of the Act is to prevent
practices having adverse effect on
competition and to promote as well as
sustain competitfon to protect
consumer interests at market places
to ensure freedom of trade.

Based on the structure as a factor,

Competition offences explicit and
defined.

Recognizes only 4 offences, deemed
to be against the principle of natural
Justice, rest are subjected to the “ryle
of reason”.

The entity having dominant position is
not bad per se, but abuse of dominant
position is considered bad.,

There is no requirement of registration
of agreements.

Combinations are regulated beyond a
threshold limit.
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9. Definition of *“group” wider.

10 MRTP Commission’s role mainly
advisory, no role in competition
advocacy.

“Group” definition has been simplifies.

MCCI can initiate swe molu
" aproceedings and levy peaalities; has

competition advocacy role.

CCI members selected by a committee

11 The Commission members were
constituted by the Government.

appointed by the Government

Unfair trade practices are omitted
from the Act and transferred to

consumer fora.

12 The Act covered unfair trade
practices.

13 No ?.o&ﬂon for a fund for its ac- Provision for a Competition Fund has

tivities. been made.

ikl

14 Focused onconsumer interestat Focuses on noB_u.m::o: in the
large economy and public interest at large.

15 TheActwasreactiveandrigid.  The Actis proactive and flexible.

VII WTO Agreements and The Competition Act, 2002.

While enacting the new Competition Act different WTO agreements have
been kept in view, for example, licensing of IPRs, technical barriers to trade,
professional services, government procurement, foreign investment; mergers
acquisitions and take-overs. The Act aims, inter alia, to check the abuse of
dominant positions and establish procedures dealing with mergers and
acquisitions.

The Act covers horizontal as well as vertical agreements. The provisions
are more §tringent in case of horizontal agreements. Agreements regarding
prices, quantities, bids and market sharing are per se illegal, but other horizontal
agreements are made subject to the “rule of reason” test to term them illegal
(based on US law approach). Vertical agreements, on the other hand, have not
been subjected to the rigours of competition law. However, where a vertical

agreement has the character of distorting or preventing competition, it will be
placed under the surveillance of the law. The tie-in arrangement, exclusive
supply agreement, exclusive distribution agreement, refusal to deal, resale price
maintenance are subjected to “rule of reason” test.

The Act, however, does not deal directly with the intellectual property rights,

" which are monopoly rights in context. On the contrary, the provisions relating to
anti-competition agreements will not restrict the right of any person to restrain
any infringement of inteliectual property rights granted in India or to impose
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such _.om.mﬁ.unmc_o conditions as may be necessary for the purposes of protectin

or wxv_o_::m such intellectual property rights. But licensing arrangements _.m_mﬂom
to SHW_._moEm_ property rights, which are likely to affect adversely the prices

quantities, quality or varieties of goods and services and will fall 5:%: w:m
contours of competition law as long as they are not in reasonable Jjuxtaposition
Emn:. the bundle of rights that go with intellectual property rights. Examples of
this juxtaposition may be related to refusal to deal, in order to create or maintain
monopoly; refusal to license technology without any reasonable Jjustification, at
the cost of consumers’ interests; anti-competitive licensing practices to Emsmniwﬁ
the market; vertical agreements or mergers to limit competition; non-working

and _.:.mmon:mﬁ supply of a protected innovation; and exclusive grant back
conditions, etc.

Hw_oia,.,.oq some of the activities of the holder of the IPRs merit their
consideration under the Act. For example, there are increasing instances of
abuse of patent rights by patent holders by means of controlling output and
m:Eu_ua. maintaining thereby artificial prices and imposing unjustified conditions
upon :oo:.moom. Further, the owner of a copyright, patent or other forms of
.:uwm may issue a license for someone else to produce or copy the protected
E<m:~.5? design, work, trademark etc. and in the process the terms of the
licensing contract may restrict competition or impede technology transfer. There
should be a place in law to take action to prevent anti-competitive licensing that
abuses [PRs. TRIP agreement allows member countries to deal with such
abusive :..mam practices under Articles 31 and 40.* However, by not containin
any provision on the [PR abuses, the Competition Act