LL.B. IV TERM

L.B-402 Administrative Law
Cases Selected and Edited by

Sarbjit Kaur
Alka Chawla
Anu
Maotoshi Ao
Parveen
Shankar Singh Yaday
Mercy K Khaute
Anjay Kumar
Ajay Sonawane
Shikha Sharma
Shakti Kumar Agarwal
Shilpi

FACULTY OF LAW
UNIVERSITY OF DELHI, DELHI- 110007
January, 2023

(For private use only in the course of instruction)



i
LL.B.IV Term

Paper : LB - 402 - Administrative Law

Prescribed Books:

1.

RE RSN

M.P. Jain and S.N. Jain’s Principles of Administrative Law Revised by
Amita Dhanda (7™ ed., 2017)

1.P. Massey, Administrative Law (7" ed., 2008)

S.P. Sathe, Administrative Law (7" ed., 2004)

H.W.R. Wade and C.F. Forsyth, Administrative Law (8" ed., 2000)
S.N. Jain, Administrative Tribunals in India (1977).

Additional Readings:

L.

2.

A e

Harry Woolf, Jeffery Jowell and Andew Le Sueur, De Smith’s Judicial
Review (6" ed., 2007)

Report of the Committee on Ministers’ Powers (Donoughmore Committee),
(Cmd. 4060) (1932)

Topic 1 — Nature and Scope of Administrative Law

1.1  Definition and Scope of Administrative Law
1.2 Rule of Law — Dicey’s Rule of Law
1.3 Theory of Separation of Powers

H.M. Seervai “The Supreme Court of India and the Shadow of Dicey

The Position of the Judiciary under the Constitutional of India, 83-96
(1970)

Cases
Rai Sahib Ram Jawaya Kapur v. State of Punjab, AIR 1955 SC 549.
Asif Hameed v. State of J. & K., AIR 1989 SC 1899.
State of M.P. v Bharat Singh, AIR 1967 SC 1170.
ADM Jabalpur v. Shivkant Shukla, AIR 1976 SC 1207.
Indira Gandhi (smt.) v. Raj Narian AIR 1975 SC 2299

Recommended Readings:

1.
2.

Justice H.R. Khanna, Rule of Law, (1977) 4 SCC (Jour) 7.

Lord Bingham, The Rule of Law, The Cambridge Law Journal, Vol. 66, No.
1 (March 2007), pp. 67-85.

01

08
17
21



0 LN

11.
12.

13.

14.

il

Topic 2 — Delegated Legislation

2.1. Meaning

2.2. Reasons for growth

2.3. Conditional Legislation

2.4. Permissible limits of delegation of legislative power
2.5. Judicial control

2.6. Legislative control — laying requirement

2.7. Procedural Control - Pre-and post-publication, consultation of affected
interests; The General Clauses Act, 1897, sections 20-24

In re Delhi Laws Act, AIR 1951 SC 332.

Lachmi Narain v. Union of India, AIR 1976 SC 714.

Darshan Lal Mehra v. Union of India, AIR 1992 SC 1848.

Govind Lal v. A.P.M. Committee, AIR 1976 SC 263.

Sonik Industries, Rajkot v. Municipal Corpn. of the City of Rajkot (1986) 2
SCC 608 : AIR 1986 SC 1518.

Atlas Cycle Industries Ltd. v. State of Haryana, AIR 1979 SC 1149.

Rajnarain Singh v. Chairman, Patna Administration Committee, AIR 1954
SC 519.

Topic 3 — Administrative Discretion

3.1 Meaning of discretion; Judicial Review of conferment and exercise of
discretionary power, abuse of discretionary power;

3.2 Nature and Scope of Judicial Review
3.3 Grounds of Judicial Review:

3.3.1 Abuse / Misuse of discretion - mala fides/ ill-will, motive,
Unreasonableness /  Arbitrariness, Improper Purpose,
Ignoring relevant considerations, Relying on irrelevant
considerations;

3.3.2 Non application of mind — acting mechanically, acting under
dictation, imposing fetters by self-imposed rules or policy
decisions;

3.3.3 Violation of the Principles of Natural Justice

Dwarka Prasad Laxmi Narain v. State of U.P., (1954) SCR 803: AIR 1954
SC 224.

A.N. Parasuraman v. State of Tamil Nadu, AIR 1990 SC 40: (1989) 4 SCC
683.

26
40
52
55

62
65

74

82



15.
16.

17.
18.

19.
20.
21.
22.
23.

24.

25.

26

27.

28.
29.
30.
31.

v

J. R. Raghupathy v. State of A. P., AIR 1988 SC 1681.
Coimbatore District Central Cooperative Bank v. Coimbatore District
Central Co-op. Bank Employees Assn., (2007) 4 SCC 669.
Om Kumar & Others v. Union of India, AIR 2000 SC 3689
R. v. Secretary of State for the Home Department, Ex Parte Daly, (2001)
UKHL 26
G. Sadananadan v. State of Kerala, AIR 1966 SC 1925: (1966) 3 SCR 590.
Express Newspapers (Pvt.) Ltd. v. Union of India, AIR 1986 SC 872.
State of Bombay v. K.P. Krishnan, (1961) 1 SCR 227: AIR 1960 SC 1223.
Ranjit Singh v. Union of India, AIR 1981 SC 461.
Nandlal Khodidas Barot v. Bar Council of Gujarat and others
AIR 1981 SC 477.

Shri Rama Sugar Industries Ltd. v. State of Andhra Pradesh, (1974) 1 SCC
534: AIR 1974 SC 1745.

Associated Provincial Picture Hose Ltd. V Wednesbury Corporation(1947)
DM Aravali Golf Club v Chander Hass, 2007 (14) SCALE 1.
Internet & Mobile Assn. of India v. RBI, (2020) 10 SCC 274

Topic 4 — Principles of Natural Justice

4.1 Administrative and quasi-judicial functions

4.2 Meaning and need for Administrative Adjudication, lis inter partes,
concept of fairness

4.3 Nemo judex in causa sua (rule against bias)
4.4 Audi alteram partem (rule of fair hearing)
4.4.1 Notice
4.4.2 Right to cross-examination
4.4.3 Right to legal representation
4.5 Reasoned Decision (Speaking Order)
4.6 Effect of non-observation of the Principles of Natural Justice
4.7 Requirement of supplying Enquiry Report — Effect of non-supply of
such Report.
A.K. Kraipak v. Union of India, AIR 1970 SC 150.
Ashok Kumar Yadav v. State of Haryana, AIR 1987 SC 454.
G.N. Nayak v. Goa University, AIR 2002 SC 790.

Amar Nath Chowdhuary v. Braithwaite & Co. Ltd., (2002) 2 SCC 290: AIR
2002 SC 678.

86

104
114

128
135

141
151

154

156

165
171
187
193



32.
33.

34.

35.

36.
37.
38.
39.
40.

v

State of W.B. v. Shivananda Pathak (1998) 5 SCC 513.
Hira Nath Mishra v. Principal, Rajendra Medical College, (1973) 1 SCC
805: AIR 1973 SC 1260.

J.K. Aggarwal v. Haryana Seeds Development Corpn. Ltd. , (1991) 2 SCC
283: AIR 1991 SC 1221.

Bharat Petroleum Corpn. Ltd. v. Maharashtra General Kamgar Union,
(1999) 1 SCC 626.

Maneka Gandhi v. Union of India (1978) 1 SCC 248.

H.L. Trehan v. Union of India, AIR 1989 SC 568.

K I Shepherd v. Union of India, AIR 1988 SC 686.

S.N. Mukherjee v. Union of India, AIR 1990 SC 1984.

Managing Director, ECIL, Hyderabad v. B. Karunakar, (1993) 4 SCC.

727

Topic 5 — Judicial Review

5.1 Review and Appeal
5.2 Power of Judicial Review of the Supreme Court and the High Courts —

Articles 32, 136, 226 and 227 of the Constitution of India

5.3 Writs — Certiorari, Mandamus, Prohibition, Habeas Corpus, Quo

Warranto

5.3.1 Certiorari — (to decide the legality of an order/decision

already passed/given) and for that purpose to produce all records
of the case before the writ court - Grounds on which issued

5.3.2 Jurisdictional Errors — Excess of jurisdiction, Exercising

jurisdiction not vested; Non-exercise of jurisdiction. The court
exercising power does not act as an appellate court and therefore
neither the merits of the case nor re-appraisal of evidence is
allowed; Errors of law alone can be subject of judicial review but
not the errors of fact howsoever grave they may be; Review
possible if a decision/order was based on ‘no evidence’ or on
irrelevant considerations;

5.3.3 Non-compliance with the prescribed procedure or the rules of

natural justice;

5.3.4 Errors of law apparent on the face of record can be corrected —

that may occur when the conclusion of law recorded by the lower
court/tribunal is based on an obvious mis-interpretation of the
relevant statutory provision, or sometimes in ignorance of it or
even in disregard of it or is expressly founded on reasons which
are wrong in law.

195
201

205

209
215
223

227
245



41.
42.

43.

44,
45.

46.

47.

vi

54  Mandamus — To command the performance of a statutory or public
duty; not issued for exercise of discretionary power or against the
legislature/legislators; can be issued both against the executive
authorities as well as private individuals/persons.

5.5  Prohibition — To decide the legality of pending proceedings
5.6 Habeas Corpus — To decide the legality of an arrest/detention. It is

necessary to produce the arrested/detained person in the court and if
dead, the dead body must be produced in the court.

5.7 Quo warranto — To decide the legal authority of a person to hold a
public office.

5.8 Ouster clauses (constitutional and statutory exclusion)

5.9  Curative Petition

Syed Yakoob v. K.S. Radha Krishanan (1964) 5 SCR 64: AIR 1964 SC 477.
Surya Dev Rai v. Ram Chander Rai, AIR 2003 SC 3044: (2003) 6 SCC 675.

Anadi  Mukta Sadguru SM.V.S.SJM.S. Trust v. V.R. Rudani,
(1989) 2 SCC 691 : AIR 1989 SC 1607.

Common Cause v. Union of India, AIR 2003 SC 4493.

Rupa Ashok Hurra v. Ashok Hurra, AIR 2002 SC 1771.

Topic 6 — Right to Information

6.1.Transparency and accountability of the administration; Right to
Information under the Constitution of India;

6.2.The Right to Information Act, 2005 - Object of the legislation —
effective and responsive Government/public authorities; Scope of the
right to information — Obligation of public authorities to supply
information; Grounds of refusal to disclose information

Secretary General, Supreme Court of India v. Subhash Chandra Agarwal,
166 (2010) DLT 305 (FB).

Disclosure of Accounts and Funding of Political Parties, CIC Order
Dated 3" June 2013.

Topic 7 — Tribunals

7.1. Concept; Justice by Tribunals — Advantages: Openness, Fairness,
Impartiality, Absence of Technicalities of Evidence and
Procedure, Cheapness;

7.2. Constitution of India, Articles 323A and 323B;

252
261

274
279
280

287



48.
49.

50.

8.1

8.2.

8.3.

8.4.
8.5.

vil

7.3. Overview of Tribunals in India with particular reference to
Administrative Tribunals established under the Administrative
Tribunals Act, 1985;

L. Chandra Kumar v. Union of India and others, AIR 1997 SC 1125 318

Union of India v. R. Gandhi, President, Madras Bar Association 2010 328
(5) SCALE 514
Rojer Mathew v. South Indian Bank Ltd. & Ors. (2020) 6 SCC1 335

Recommended Reading
272 Law Commission of India Report on Assessment of
Statutory Framework of Tribunals in India (October, 2017)

Topic 8 — Commissions of Inquiry &
Central Vigilance Commission

The Commissions of Inquiry Act, 1952 - Object and Scope of the legislation — ‘to
inquire into any definite matter of public importance’;

Power of Central/State Government to appoint a Commission of Inquiry —
discretionary and mandatory nature of power;

Powers and Procedure of the Commission of Inquiry; Compliance with the
principles of natural justice;

Submission of report and follow up action — effectiveness.

The Central Vigilance Commission Act, 2003 — Constitution, Powers and
Functions.

Topic 9 — Regulatory Agencies

Need of Regulatory Bodies; Composition, powers, functions and
procedure; of the Regulatory Bodies including the securities and
exchange board of India;

The Securities and Exchange Board of India Act, 1992; Telecom
Regulatory Authority of India Act, 1997; The Insurance Regulatory
and Development Authority Act, 1999; Electricity Commission);
Competition commission of India under the Competition Act, 2002




viil

Topic 10- Redressal of Complaints against the administration:
The Institution of Ombudsman

IMPORTANT NOTE:

1. The cases given above are not exhaustive. The teachers teaching the course
shall be at liberty to add new cases.

ii.  The students are required to study the legislations as amended up-to-date and
consult the latest editions of books.
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RULE OF LAW"

Constitution of India: Article 14. “Equality before law. — The State shall not deny to any
person equality before law or equal protection of laws within the territory of India.”

Dicey’s Rule of Law™"
Dicey said:

“It means, in the first place, the absolute supremacy or predominance of regular
law as opposed to the influence of arbitrary power, and excludes the existence of
arbitrariness, of prerogative, or even of wide discretionary authority on the part of the
government. Englishmen are ruled by the law, and by the law alone; a man may with
us be punished for a breach of law, but he can be punished for nothing else. It
means, again, equality before the law, or the equal subjection of all classes to the
ordinary law courts; the ‘rule of law’ in this sense excludes the idea of any exemption
of officials or others from the duty of obedience to the law which governs other
citizens or from the jurisdiction of the ordinary tribunals; there can be with us
nothing really corresponding to the ‘administrative law’ (droit administratif) or the
‘administrative tribunals’ (tribunaux administratifs) of France. The notion which lies
at the bottom of the ‘administrative law’ known to foreign countries is, that affairs or
disputes in which the Government or its servants are concerned are beyond the sphere
of the civil courts and must be dealt with by special and more or less official bodies.
This idea is utterly unknown to the law of England, and indeed is fundamentally
inconsistent with our traditions and customs.”

According to Dicey, the Rule of Law, as he formulated it, was a principle of the English
Constitution. The preface to the first edition says that the book “deals with only two or three
guiding principles which pervade the modern Constitution of England,” and the book shows
that the Rule of Law is one such principle. This is important, for the modern version of that
rule does not assert that it is a principle of the English Constitution, but that the rule is an
ideal by reference to which that Constitution must be judged.

Dicey’s “Rule of Law” has been criticised by eminent writers. I will, however, make
certain observations about Dicey’s “Rule of Law” which would be generally accepted today.

(a) Dicey wrote in the hey-day of laissez-faire and he dealt with the rights of individuals
not with the powers of the administration.

(b) It is tempting to say that the welfare state has changed public law, and consequently
delegated legislation and the exercise of judicial functions by administrative bodies have
increased. But the true view is that Dicey’s Rule of Law, which was founded on the

" H.M. Seervai, “The Supreme Court of India and the Shadow of Dicey” in The
Position of the Judiciary under the Constitution of India, pp. 83-96 (1970).
* A.V. Dicey, Law of the Constitution (1885).



separation of powers, fixed public attention on administrative law and delegated
legislation. Dicey dealt with individual liberty and criticised administrative discretion. But he
did not deal with the administration as such, and he failed to distinguish between discretion
given to public officials by statute and the arbitrary discretion at one time claimed by the
King.

(c) Administrative law existed in England when Dicey’s book was published in 1885. the
“prophetic vision” of Maitland saw in 1887 that even as a matter of strict law it was not true
the executive power was vested in the King. England, he said, was ruled by means of
statutory powers which could not be described as the powers of the King. All that we could
say was that the King had powers, this Minister had powers and that Minister had powers. In
oft quoted words, Maitland said that England was becoming a much governed nation,
governed by all manner of councils and boards and officers, central and local, high and low,
exercising the powers which had been committed to them by modern statutes. And Prof.
Wade has come to the same conclusion in his appendix to the ninth edition of Dicey’s Law of
the Constitution.

(d) In his Law of the Constitution, Dicey did not refer to the prerogative writs of
mandamus, prohibition and certiorari by which superior courts exercised control over
administrative action and adjudication. These writs belong to public law and have nothing to
do with private law, and had he noticed those writs he could not have denied the existence of
administrative law in England.

(e) Dicey’s picture of the Englishmen protected by the Rule of Law, and the Frenchmen
deprived of that protection because public authorities in France enjoyed privileges and
immunities is now recognised as a distorted picture. This recognition is not confined to
academic lawyers. An eminent judge, Lord Denning, has said that far from granting privileges
and immunities to public authorities, the French Administrative Courts exercise a supervision
and control over public authorities which is more complete than which the Courts exercise in
England. And that is also the view of leading writers on Constitutional and Administrative
Law today. Dicey himself showed “a change of heart” in his long Introduction to the eighth
edition of the Law of the Constitution. There, he doubted whether law courts were in all cases
best suited to adjudicate upon the mistakes or the offences of civil servants, and he said that it
was for consideration whether a body of men who combined legal knowledge with official
experience, and who were independent of government, would not enforce official law more
effectively than the High Court. It is a measure of Dicey’s intellectual integrity that he
abandoned the doctrine of a lifetime and recognized official law, and a special tribunal
substantially on the lines of the Couseil d’Etat, as better suited to enforce that law than the
High Court. It is unfortunate that Dicey did not re-write the book in the eighth edition, but
contended himself with a long Introduction which marked a real change in his thinking. The
text remained unchanged, and the Introduction was forgotten or ignored, so that an
intemperate judge like Lord Hewart L.C.J. could speak of “the abominable doctrine that,
because things are done by officials, therefore some immunity must be extended to them.”
Coming from a Lord Chief Justice, these words seen ironic, for, on grounds of public policy,
the most malicious words of judges of superior courts in the discharge of their judicial duties
enjoy absolute immunity. But Lord Hewart would have been shocked had anyone spoken of



“the abominable doctrine that because things are done by judges in their judicial capacity,
therefore, some immunity must be extended to their most malicious words.”

(f) When Dicey maintained that the Rule of Law required “the equal subjection of all
classes to the ordinary law of the land administered by ordinary courts” and that the Rule of
Law was inconsistent with administrative law and administrative tribunals, he created a false
opposition between ordinary and special law, and between ordinary courts and special
tribunals. The two kinds of laws existed even in his day, and ordinary courts, as well as
special tribunals, determined the rights of parties. His antithesis was false in fact and
untenable in principle. A law administered by the courts and by special tribunals is equally
the law of the land; the determinations of courts and of special tribunals are determinations
under the law. As we have seen, Dicey himself came to recognise that it may be necessary to
create a body of persons for adjudicating upon the offences or the errors of civil servants as
such adjudication may be more effective in enforcing official law. This effectively destroyed
the opposition between ordinary law administered by ordinary courts and special law
administered by special tribunals. As Devlin J., speaking of England, put it, it does not matter
where the law comes from: whether from equity, or common law or from some source as yet
untapped. And it is equally immaterial whether the law is made by Parliament, or by judges or
even by ministers, for what matters is “the Law of England.”

That courts alone are not the best agencies for resolving disputes is shown by the history
of the Commercial Court in England. When it was established, it first proved popular and
succeeded in arresting the trend in favour of arbitration. After the First World War two judges
were sitting full time on the Commercial List. In 1957, out of twenty-six cases only sixteen
were actually tried, the rest being stayed, withdrawn or settled, and the question arose whether
there was any point in retaining the Commercial Court. In 1960 the Lord Chancellor took an
unusual step — he called a Commercial Court Users’ Conference. The Conference presented a
Report which is important because it shows why people preferred arbitration to adjudication
by the Commercial Court. Mr. Justice Megaw, who was appointed to the Commercial Court,
gave a practice direction which went back to an earlier and simpler procedure. The calling of
the Commercial Users’ Conference, and the emphasis in the practice direction on the service
which the court rendered, is a timely reminder that judicial power is not property which
belongs to the law courts and which therefore can be “usurped” by others, but that judicial
power exists to render a service, and if the service is not good enough it will be ignored.

Prof. Robson has given an even more striking example. Before the Committee on
Ministers’ Powers evidence was given by the National Federation of Property Owners and
Ratepayers representing the owners of more than £1,000 million capital invested in industrial,
trading and residential property throughout the United Kingdom. The Federation demanded
that the appellate jurisdiction of ministers and their departments should cease. But the
Federation did not demand the transfer of such jurisdiction to ordinary courts of law but to a
special tribunal consisting of a full-time salaried legal member appointed by the Lord
Chancellor, and two part-time honorary members who could bring administrative experience
to bear on administrative matters. The Federation also suggested that the special tribunal
should also take over the jurisdiction of the country court judges and the courts of summary



jurisdiction in respect of appeals from the decisions, acts or orders of local authorities, an
appeal from the special tribunal being permitted only on points of law.

(g) When Dicey said that wide discretionary authority was inconsistent with the Rule of
Law he might have expressed his political philosophy, but he certainly did not express a
principle of the English Constitution for in fact wide discretionary power existed in England.
A leading modern textbook on English Constitutional law observes that if it is contrary to the
Rule of Law that discretionary authority should be given to government departments or public
officers, then the Rule of Law is inapplicable to any modern Constitution. Dicey’s dislike of
discretionary power was due, first, to the fear of abuse, and, secondly, to the belief that the
judicial function consists in applying settled principles of law to the facts of a case, and not in
the exercise of discretionary power. Taking the second point first, the exercise of
discretionary power formed then, and forms now, a large part of the work of regular courts.
Thus, where an accused pleads guilty, the only question which remains is one of punishment,
and here the judge has a very wide discretion. Again, if discretion is opposed to the Rule of
Law, a final court with discretionary power to admit or reject an appeal or an application,
would contravene the Rule of Law, and yet most final courts, including our Supreme Court,
possess this power, and, what is more, exercise it without assigning any reasons. Again, the
power to adjoin a case, to allow an amendment, to condone delay, to award costs are
discretionary powers, and like all discretionary powers may be abused. But the law confers
all necessary discretionary powers notwithstanding the possibility of abuse, though it is usual
to provide safeguards against abuse. But the safeguards are not always effective. When High
Court judges say, as I have heard them say, “We prefer to be wrong: you can go to the
Supreme Court after obtaining special leave from it,” judicial power is abused, and the
safeguard of an appeal nullified in a practical sense, for an appeal by special leave is
expensive, and if the amount at stake is small, few persons will spend thousands of rupees to
set right a palpably wrong decision. Nor is it enough to say that the judge is independent and
an administrative tribunal is not. First, there is no reason why an administrative tribunal
cannot be made independent of Government. Secondly, in England, judges of the superior
courts are practically irremovable, but judges of subordinate courts can be removed by the
Lord Chancellor for inability or misbehaviour, and Justices of the Peace, who are an essential
part of the administration of justice, can be removed by the Lord Chancellor at pleasure.
Again, though in theory, the members of the Conseil d’Etat in France are removable by the
executive, in practice no member has been removed for rendering judgments unpalatable to
the Government, though many such judgments have been rendered. The ultimate guarantee
against abuse of power, legislative, judicial and executive, lies in the political and legal
safeguards against such abuse, in a vigilant public opinion, and in a sense of justice in the
people generally.

(h) The emphasis which Dicey laid on personal freedom from arbitrary arrest and
detention is as true, if not more true, as when Dicey wrote his book. Dicey’s doctrine that all
classes in the United Kingdom were subject equally to the ordinary law of the land
administered by the ordinary courts was true in the very limited sense that a public servant
was individually liable for a tort or a crime. But equality before the law did not mean equality
of rights and duties. An unpaid tax is a debt due to the State, but the Income-tax authorities



have powers for recovering that debt which private creditors do not have for the recovery of
their debts.

I said earlier that Dicey asserted that his Rule of Law was a principle of the constitution.
The modern version of the Rule of Law takes a different line. In a well-known book on
Constitutional Law, it is said that the Rule of Law “demands” the payment of compensation
in certain circumstances where a person is injured by a change in the law; discretionary power
should not be arbitrary power. You will notice that this view does not assert that the Rule of
Law is a principle of the English Constitution, and in fact it is not. The Rule of Law thus
formulated belongs to the realm of political and moral philosophy, and can be accepted or
rejected according as one accepts or rejects that philosophy. “The Rule of Law becomes a
banner under which opposing armies march to combat” says one leading text-book on
Administrative Law. “The Rule of Law, which is a fine sonorous phrase, can now be put
alongside the Brotherhood of Man, Human Rights and all the other slogans of mankind on the
march,” says Prof. Jackson. And he rightly observes that the doctrines of the separation of
powers and the Rule of Law give little help in determining the practical question: what mattes
should be assigned to special tribunals and what to courts of law.

Speaking for the Privy Council, Lord Atkin formulated that concept in the following oft-
quoted words:

“As the executive, he (i.e. the Governor) can only act in pursuance of the powers
given to him by law. In accordance with British jurisprudence no member of the
executive can interfere with the liberty or property of a British subject except on the
condition that he can support the legality of his action before a court of justice.”

And this passage has been cited and followed by our Supreme Court.

Is the above discussion merely theoretical? I think not, if we consider Nanavati case and
Bharat Singh case in the light of that discussion. Nanavati case involved no question about
Dicey’s Rule of Law, or even of the rule of law, because the Governor did not claim the
power to act without the authority of law. The question was whether the suspension of
Nanavati’s sentence by the Governor under Art. 161, which expressly conferred on him the
power to grant reprieve or respite, was valid in law. The majority held that it was not, because
according to the majority the power of the Governor did not extend to suspending the
sentence after the Supreme Court had admitted an appeal from it. Sinha, C.J. observed that to
uphold the power of the Governor to suspend the sentence would involve a conflict between
the executive and the judiciary, for an order of the Supreme Court releasing an accused on a
bail of Rs. 10,000 could be nullified by obtaining a simple order of suspension from the
Governor:

“Avoidance of such a possible conflict will incidentally prevent any invasion of
the rule of law which is the very foundation of our Constitution.”

Here you have the distracting influence of the emotional and political overtones of
Diecy’s Rule of Law, and of the doctrine of the separation of powers from which it is easy to
slip unconsciously into the belief that judicial power is “property.” I say “unconsciously”
because judges may be quite unaware that they are treating judicial power as property. If this
appears to be a fancy of my own, let me give you a delightful passage from Prof. Robson.



Discussing Prof. Morgan’s remark that the acquisition of judicial functions by the executive
was “all the more unwarrantable” because courts of law had not in their turn encroached on
the functions of the executive, Prof. Robson said:

“(Prof. Morgan) writes as though the executive and the judiciary were riparian
owners bargaining over a strip of land or European powers carving up an African
colony.”

And he adds

“Neither the executive nor the judiciary has any immutable ‘right’ to a particular
province....”

Applying this to Nanavati case, if judicial power were “property,” the release of a
convicted person on a bail of Rs. 10,000 would be legal exercise of a right of property, and
the nullification of that order by the Governor’s reprieve would violate a legal right and thus
appear to be against the Rule of Law.

But if we lay aside Dicey and the separation of powers, it is clear that Nanavati case
raised no question of the rule of law. Judicial power to try and punish an accused person and
the executive power to exercise clemency and to pardon the accused, or to commute or remit
his punishment, or to suspend his sentence by a reprieve or respite, is part of our
Constitutional scheme. The power to pardon, said Taft C.J., exists to ameliorate or avoid
particular criminal judgments. It is a check entrusted to the Executive for special purposes. It
requires no argument to show that occasionally miscarriage of justice does take place; that
occasionally a judge enters the arena of conflict and his vision is blinded by the dust of
controversy. Among other reasons, the power of pardon exists to remedy the miscarriage of
justice or to remedy the consequence of human failings in a judge. Such miscarriage can take
place in passing a sentence of death; it can take place equally in keeping an appellant in
prison by refusing him bail. If, as the Supreme Court admits, the Rule of Law is not violated
if the sentence of death is in effect wiped out by a free pardon, surely it is fanciful to say that
the Rule of Law is violated if release on a bail of Rs. 10,000 by a Court is wiped out by a
reprive or respite which suspends the sentence. The Rule of Law, like the name of God, can
sometimes be invoked in vain.

The State of M.P. v. Bharat Singh [AIR 1967 SC 1170] also did not raise any question
about Dicey’s Rule of Law, though it did raise a question about the Rule of Law in the strict
legal sense. In Bharat Singh case, it was contended that as the executive power of the State
was co-extensive with its legislative power, an executive order restricting the movements of a
citizen could be passed without the authority of any law, and the Supreme Court’s decision in
Kapur case [Ram Jawaya Kapur v. State of Punjab (1955) 2 SCR 225] was relied upon to
support the contention. The Supreme Court could have pointed out, but did not, that the
principle of Kapur case directly negatived the contention when that case held that though the
authority of law was not necessary for Government to carry on trade, such authority was
necessary when it became necessary to encroach upon private rights in order to carry on trade.
The Supreme Court distinguished Kapur case on the ground that it involved no action
prejudicial to the rights of others. Even so, Bharat Singh case is really disposed of by the
court’s observation that “every act done by the Government or by its officers must, if it is to



operate to the prejudice of any person be supported by some legislative authority,” for that is
the strict legal meaning of the Rule of Law. For reasons which I have already given, it was
wholly unnecessary to refer to the first meaning which Dicey gave to the Rule of Law, or to
Dicey’s contrast between the English and the Continental systems.
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SEPARATION OF POWERS

Constitution of India: “Article 73. Extent of executive power of the Union. — (1) subject
to the provisions of this Constitution, the executive power of the Union shall extend —
(a) to the matters with respect to which Parliament has power to make laws...”

“Article 162. Extent of executive power of the State. - Subject to the provisions of this
Constitution, the executive power of a State shall extend to the matters with respect to which
the legislature of the State has power to make laws....”

Note: The theory of separation of powers envisages: (i) personnel separation; (2) non-
interference in the working of one organ by another; and (3) non-usurpation of powers of one
organ by another organ.
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Rai Sahib Ram Jawaya Kapur v. State of Punjab
(1955) 2 SCR 225

MUKHERJEA, C.J. - This is a petition under Article 32 of the Constitution, preferred by six
persons, who purport to carry on the business of preparing, printing, publishing and selling
text books for different classes in the schools of Punjab, particularly for the primary and
middle classes, under the name and style “Uttar Chand Kapur & Sons”. It is alleged that the
Education Department of the Punjab Government has in pursuance of their so-called policy of
nationalisation of text books, issued a series of notifications since 1950 regarding the printing,
publication and sale of these books which have not only placed unwarrantable restrictions
upon the rights of the petitioners to carry on their business but have practically ousted them
and other fellow-traders from the business altogether. It is said that no restrictions could be
imposed upon the petitioners’ right to carry on the trade which is guaranteed under Article
19(1)(g) of the Constitution by mere executive orders without proper legislation and that the
legislation, if any, must conform to the requirements of clause (6) of Article 19 of the
Constitution. Accordingly, the petitioners pray for writs in the nature of mandamus directing
the Punjab Government to withdraw the notifications which have affected their rights.

2. To appreciate the contentions that have been raised by the learned counsel who
appeared for the parties before us, it will be necessary to narrate certain relevant facts. In the
State of Punjab, all recognised schools have got to follow the course of studies approved by
the Education Department of the Government and the use, by the pupils, of the text books
prescribed or authorised by the Department is a condition precedent to the granting of
recognition to a school. For a long period of time prior to 1950, the method adopted by the
Government for selection and approval of text books for recognised schools was commonly
known as the alternative method and the procedure followed was shortly this: Books on
relevant subjects, in accordance with the principles laid down by the Education Department,
were prepared by the publishers with their own money and under their own arrangements and
they were submitted for approval of the Government. The Education Department after proper



scrutiny selected books numbering between 3 and 10 or even more on each subject as
alternative text books, leaving it to the discretion of the Headmasters of the different schools,
to select any one of the alternative books on a particular subject out of the approved list. The
Government fixed the prices as well as the size and contents of the books and when these
things were done it was left to the publishers to print, publish and sell the books to the pupils
of different schools according to the choice made by their respective Headmasters. Authors,
who were not publishers, could also submit books for approval and if any of their books were
approved, they had to make arrangements for publishing the same and usually they used to
select some one of the publishers already on the line to do the work.

3. This procedure, which was in vogue since 1905, was altered in material particulars on
and from May 1950. By certain resolutions of the Government passed on or about that time,
the whole of the territory of Punjab, as it remained in the Indian Union after partition, was
divided into three zones. The text books on certain subjects like agriculture, history, social
studies etc. for all the zones were prepared and published by the Government without inviting
them from the publishers. With respect to the remaining subjects, offers were still invited
from “publishers and authors” but the alternative system was given up and only one text book
on each subject for each class in a particular zone was selected. Another change introduced at
this time was that the Government charged, as royalty, 5% on the sale price of all the
approved text books. The result therefore was that the Government at this time practically
took upon themselves the monopoly of publishing the textbooks on some of the subjects and
with regard to the rest also, they reserved for themselves a certain royalty upon the sale
proceeds.

4. Changes of a far more drastic character however were introduced in the year 1952 by a
notification of the Education Department issued on the 9th of August, 1952 and it is against
this notification that the complaints of the petitioners are mainly directed. This notification
omitted the word “publishers” altogether and invited only the “authors and others” to submit
books for approval by the Government. These “authors and others”, whose books were
selected, had to enter into agreements in the form prescribed by the Government and the
principal terms of the agreement were that the copyright in these books would vest absolutely
in the Government and the “authors and others” would only get a royalty at the rate of 5% on
the sale of the text books at the price or prices specified in the list. Thus the publishing,
printing and selling of the books were taken by the Government exclusively in their own
hands and the private publishers were altogether ousted from this business. The 5% royalty, in
substance, represents the price for the sale of the copyright and it is paid to an author or any
other person who, not being the author, is the owner of the copyright and is hence competent
in law to transfer the same to the Government. It is against these notifications of 1950 and
1952 that the present petition under Article 32 of the Constitution is directed and the
petitioners pray for withdrawal of these notifications on the ground that they contravene the
fundamental rights of the petitioners guaranteed under the Constitution.

5. The contentions raised by Mr Pathak, who appeared in support of the petitioners, are of
a three-fold character. It is contended in the first place that the executive Government of a
State is wholly incompetent, without any legislative sanction, to engage in any trade or
business activity and that the acts of the Government in carrying out their policy of



establishing monopoly in the business of printing and publishing text books for school
students is wholly without jurisdiction and illegal. His second contention is, that assuming
that the State could create a monopoly in its favour in respect of a particular trade or business,
that could be done not by any executive act but by means of a proper legislation which should
conform to the requirements of Article 19(6) of the Constitution. Lastly, it is argued that it
was not open to the Government to deprive the petitioners of their interest in any business or
undertaking which amounts to property without authority of law and without payment of
compensation as is required under Article 31 of the Constitution.

6. The first point raised by Mr Pathak, in substance, amounts to this, that the Government
has no power in law to carry on the business of printing or selling text books for the use of
school students in competition with private agencies without the sanction of the legislature. It
is not argued that the functions of a modern State like the police States of old are confined to
mere collection of taxes or maintenance of laws and protection of the realm from external or
internal enemies. A modern State is certainly expected to engage in all activities necessary for
the promotion of the social and economic welfare of the community. What Mr Pathak says,
however, is, that as our Constitution clearly recognises a division of governmental functions
into three categories viz. the legislative, the judicial and the executive, the function of the
executive cannot but be to execute the laws passed by the legislature or to supervise the
enforcement of the same. The legislature must first enact a measure which the executive can
then carry out. The learned counsel has, in support of this contention, placed considerable
reliance upon Articles 73 and 162 of our Constitution and also upon certain decided
authorities of the Australian High Court to which we shall presently refer.

7. Article 73 of the Constitution relates to the executive powers of the Union, while the
corresponding provision in regard to the executive powers of a State is contained in Article
162. The provisions of these articles are analogous to those of Sections 8 and 49(2)
respectively of the Government of India Act, 1935 and lay down the rule of distribution of
executive powers between the Union and the States, following, the same analogy as is
provided in regard to the distribution of legislative powers between them. Article 162, with
which we are directly concerned in this case, lays down.....Thus under this article the
executive authority of the State is exclusive in respect to matters enumerated in List I of
Seventh Schedule. The authority also extends to the Concurrent List except as provided in the
Constitution itself or in any law passed by Parliament. Similarly, Article 73 provides that the
executive powers of the Union shall extend to matters with respect to which Parliament has
power to make laws and to the exercise of such rights, authority and jurisdiction as are
exercisable by the Government of India by virtue of any treaty or any agreement. The proviso
engrafted on clause (1) further lays down that although with regard to the matters in the
Concurrent List the executive authority shall be ordinarily left to the State it would be open to
Parliament to provide that in exceptional cases the executive power of the Union shall extend
to these matters also. Neither of these articles contains any definition as to what the executive
function is and what activities would legitimately come within its scope. They are concerned
primarily with the distribution of the executive power between the Union on the one hand and
the States on the other. They do not mean, as Mr Pathak seems to suggest, that it is only when
Parliament or the State Legislature has legislated on certain items appertaining to their

10



respective lists that the Union or the State executive, as the case may be, can proceed to
function in respect to them. On the other hand, the language of Article 172 clearly indicates
that the powers of the State executive do extend to matters upon which the State Legislature is
competent to legislate and are not confined to matters over which legislation has been passed
already. The same principle underlies Article 73 of the Constitution. These provisions of the
Constitution therefore do not lend any support to Mr Pathak’s contention.

8. The Australian cases upon which reliance has been placed by the learned counsel do
not, in our opinion, appear to be of much help either. In the first [Commtmonwwealth and the
Central Wool Committee v. Colonial Combing, Spinning and Weaving Co Ltd., 31 CLR 421]
of these cases, the executive Government of the Commonwealth, during the continuance of
the war, entered into a number of agreements with a company which was engaged in the
manufacture and sale of wool-tops. The agreements were of different types. By one class of
agreements, the Commonwealth Government gave consent to the sale of wool-tops by the
company in return for a share of the profits of the transactions (called by the parties “a licence
fee”). Another class provided that the business of manufacturing wool-tops should be carried
on by the company as agents for the Commonwealth in consideration of the company
receiving an annual sum from the Commonwealth. The rest of the agreements were a
combination of these two varieties. It was held by a Full Bench of the High Court that apart
from any authority conferred by an Act of Parliament or by regulations there under, the
executive Government of the Commonwealth had no power to make or ratify any of these
agreements. The decision, it may be noticed, was based substantially upon the provision of
Section 61 of the Australian Constitution which is worded as follows:

“The executive power of the Commonwealth is vested in the Queen and is
exercised by the Governor-General as the Queen’s representative and extends to the
execution and maintenance of the Constitution and of the laws of the
Commonwealth.”

In addition to this, the King could assign other functions and powers to the Governor-
General under Section 2 but in this particular case no assignment of any additional powers
was alleged or proved. The court held that the agreements were not directly authorised by
Parliament or under the provisions of any statute and as they were not for the execution and
maintenance of the Constitution they must be held to be void. Isacs, J., in his judgment, dealt
elaborately with the two types of agreements and held that the agreements, so far as they
purported to bind the company to pay to the government money, as the price of consents,
amounted to the imposition of a tax and were void without the authority of Parliament. The
other kind of agreements which purported to bind the Government to pay to the company a
remuneration for manufacturing wool-tops was held to be an appropriation of public revenue
and being without legislative authority was also void.

9. It will be apparent that none of the principles indicated above could have any
application to the circumstances of the present case. There is no provision in our Constitution
corresponding to Section 61 of the Australian Act. The Government has not imposed anything
like taxation or licence fee in the present case nor have we been told that the appropriation of
public revenue involved in the so-called business in text books carried on by the Government
has not been sanctioned by the legislature by proper Appropriation Acts.
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10. The other case [Vide Attorney-General for Victoria v. Commonwealth, 52 CLR 533]
is of an altogether different character and arose in the following way. The Commonwealth
Government had established a clothing factory in Melbourne for the purpose of making naval
and military uniforms for the defence forces and postal employees. In times of peace the
operations of the factory included the supply of uniforms for other departments of the
Commonwealth and for employees in various public utility services. The Governor-General
deemed such peace time operations of the factory necessary for the efficient defence of the
Commonwealth inasmuch as the maintenance intact of the trained complement of the factory
would assist in meeting wartime demands. A question arose as to whether operations of the
factory for such purposes in peace: time were authorised by the Defence Act. The majority of
the court answered the question in the affirmative. Starke, J. delivered a dissenting opinion
upon which Mr Pathak mainly relied. The learned Judge laid stress on Section 61 of the
Constitution Act according to which the executive power of the Commonwealth extended to
the maintenance of the Constitution and of the laws of the Commonwealth and held that there
was nothing in the Constitution or any law of the Commonwealth which enabled the
Commonwealth to establish and maintain clothing factories for other than Commonwealth
purposes. The opinion, whether right or wrong, turns upon the particular facts of the case and
upon the provision of Section 61 of the Australian Act and it cannot and does not throw any
light on the question that requires decision in the present case.

11. A question very similar to that in the present case did arise for consideration before a
Full Bench of the Allahabad High Court in Motilal v. Government of the State of Uttar
Pradesh [AIR 1951 Allah. 257]. The point canvassed there was whether the Government of a
State has power under the Constitution to carry on the trade or business of running a bus
service in the absence of a legislative enactment authorising the State Government to do so.
Different views were expressed by different Judges on this question. Chief Justice Malik was
of opinion that in a written Constitution like ours the executive power may be such as is given
to the executive or is implied, ancillary or inherent. It must include all powers that may be
needed to carry into effect the aims and objects of the Constitution. It must mean more than
merely executing the laws. According to the Chief Justice the State has a right to hold and
manage its own property and carry on such trade or business as a citizen has the right to carry
on, so long as such activity does not encroach upon the rights of others or is not contrary to
law. The running of a transport business therefore was not per se outside the ambit of the
executive authority of the State. Sapru, J. held that the power to run a Government bus service
was incidental to the power of acquiring property which was expressly conferred by Article
298 of the Constitution. Mootham and Wanchoo, JJ., who delivered a common judgment,
were also of the opinion that there was no need for a specific legislative enactment to enable a
State Government to run a bus service. In the opinion of these learned Judges an act would be
within the executive power of the State if it is not an act which has been assigned by the
Constitution of India to other authorities or bodies and is not contrary to the provisions of any
law and does not encroach upon the legal rights of any member of the public. Agarwala, J.
dissented from the majority view and held that the State Government had no power to run a
bus service in the absence of an Act of the legislature authorising the State to do so. The
opinion of Agarwala, J. undoubtedly supports the contention of Mr Pathak but it appears to us
to be too narrow and unsupportable.
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12. It may not be possible to frame an exhaustive definition of what executive function
means and implies. Ordinarily the executive power connotes the residue of governmental
functions that remain after legislative and judicial functions are taken away. The Indian
Constitution has not indeed recognised the doctrine of separation of powers in its absolute
rigidity but the functions of the different parts or branches of the Government have been
sufficiently differentiated and consequently it can very well be said that our Constitution does
not contemplate assumption, by one organ or part of the State, of functions that essentially
belong to another. The executive indeed can exercise the powers of departmental or
subordinate legislation when such powers are delegated to it by the legislature. It can also,
when so empowered, exercise judicial functions in a limited way. The executive Government,
however, can never go against the provisions of the Constitution or of any law. This is clear
from the provisions of Article 154 of the Constitution but, as we have already stated, it does
not follow from this that in order to enable the executive to function there must be a law
already in existence and that the powers of the executive are limited merely to the carrying
out of these laws.

13. The limits within which the executive Government can function under the Indian
Constitution can be ascertained without much difficulty by reference to the form of the
executive which our Constitution has set up. Our Constitution, though federal in its structure,
is modelled on the British parliamentary system where the executive is deemed to have the
primary responsibility for the formulation of governmental policy and its transmission into
law though the condition precedent to the exercise of this responsibility is its retaining the
confidence of the legislative branch of the State. The executive function comprises both the
determination of the policy as well as carrying it into execution. This evidently includes the
initiation of legislation, the maintenance of order, the promotion of social and economic
welfare, the direction of foreign policy, in fact the carrying on or supervision of the general
administration of the State.

14. In India, as in England, the executive has to act subject to the control of the
legislature; but in what way is this control exercised by the legislature? Under Article 53(1) of
our Constitution, the executive power of the Union is vested in the President but under Article
75 there is to be a Council of Ministers with the Prime Minister at the head to aid and advise
the President in the exercise of his functions. The President has thus been made a formal or
constitutional head of the executive and the real executive powers are vested in the Ministers
or the Cabinet. The same provisions obtain in regard to the Government of States; the
Governor or the Rajpramukh, as the case may be, occupies the position of the head of the
executive in the State but it is virtually the Council of Ministers in each State that carries on
the executive Government. In the Indian Constitution, therefore, we have the same system of
parliamentary executive as in England and the Council of Ministers consisting, as it does, of
the members of the legislature is, like the British Cabinet, “a hyphen which joins, a buckle
which fastens the legislative part of the State to the executive part”. The Cabinet enjoying, as
it does, a majority in the legislature concentrates in itself the virtual control of both legislative
and executive functions; and as the Ministers constituting the Cabinet are presumably agreed
on fundamentals and act on the principle of collective responsibility, the most important
questions of policy are all formulated by them.
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15. Suppose now that the Ministry or the executive Government of a State formulates a
particular policy in furtherance of which they want to start a trade or business. Is it necessary
that there must be a specific legislation legalising such trade activities before they could be
embarked upon? We cannot say that such legislation is always necessary. If the trade or
business involves expenditure of funds, it is certainly required that Parliament should
authorise such expenditure either directly or under the provisions of a statute. What is
generally done in such cases is, that the sums required for carrying on the business are entered
in the annual financial statement which the Ministry has to lay before the house or houses of
legislature in respect of every financial year under Article 202 of the Constitution. So much of
the estimates as relate to expenditure other than those charged on the consolidated fund are
submitted in the form of demands for grants to the legislature and the legislature has the
power to assent or refuse to assent to any such demand or assent to a demand subject to
reduction of the amount (Article 203). After the grant is sanctioned, an appropriation bill is
introduced to provide for the appropriation out of the consolidated fund of the State of all
moneys required to meet the grants thus made by the assembly (Article 204). As soon as the
appropriation Act is passed, the expenditure made under the heads covered by it would be
deemed to be properly authorised by law under Article 266(3) of the Constitution.

16. It may be, as Mr Pathak contends, that the appropriation Acts are no substitute for
specific legislation and that they validate only the expenses out of the consolidated funds for
the particular years for which they are passed; but nothing more than that may be necessary
for carrying on of the trade or business. Under Article 266(3) of the Constitution no moneys
out of the consolidated funds of India or the consolidated fund of a State shall be appropriated
except in accordance with law and for the purposes and in the manner provided in this
Constitution. The expression “law” here obviously includes the appropriation Acts. It is true
that the appropriation Acts cannot be said to give a direct legislative sanction to the trade
activities themselves. But so long as the trade activities are carried on in pursuance of the
policy which the executive Government has formulated with the tacit support of the majority
in the legislature, no objection on the score of their not being sanctioned by specific
legislative provision can possibly be raised. Objections could be raised only in regard to the
expenditure of public funds for carrying on of the trade or business and to these the
appropriation Acts would afford a complete answer.

17. Specific legislation may indeed be necessary if the Government require certain
powers in addition to what they possess under ordinary law in order to carry on the particular
trade or business. Thus when it is necessary to encroach upon private rights in order to enable
the Government to carry on their business, a specific legislation sanctioning such course
would have to be passed.

18. In the present case it is not disputed that the entire expenses necessary for carrying on
the business of printing and publishing the text books for recognised schools in Punjab were
estimated and shown in the annual financial statement and that the demands for grants, which
were made under different heads, were sanctioned by the State Legislature and due
appropriation Acts were passed. For the purpose of carrying on the business the Government
do not require any additional powers and whatever is necessary for their purpose, they can
have by entering into contracts with authors and other people. This power of contract is
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expressly vested in the Government under Article 298 of the Constitution. In these
circumstances, we are unable to agree with Mr Pathak that the carrying on of the business of
printing and publishing text books was beyond the competence of the executive Government
without a specific legislation sanctioning such course.

19. These discussions however are to some extent academic and are not sufficient by
themselves to dispose of the petitioners’ case. As we have said already, the executive
Government are bound to conform not only to the law of the land but also to the provisions of
the Constitution. The Indian Constitution is a written Constitution and even the legislature
cannot override the fundamental rights guaranteed by it to the citizens. Consequently, even if
the acts of the executive are deemed to be sanctioned by the legislature, yet they can be
declared to be void and inoperative if they infringe any of the fundamental rights of the
petitioners guaranteed under Part III of the Constitution. On the other hand, even if the acts of
the executive are illegal in the sense that they are not warranted by law, but no fundamental
rights of the petitioners have been infringed thereby, the latter would obviously have no right
to complain under Article 32 of the Constitution though they may have remedies elsewhere if
other heads of rights are infringed. The material question for consideration therefore is: What
fundamental rights of the petitioners, if any, have been violated by the notifications and acts
of the executive Government of Punjab undertaken by them in furtherance of their policy of
nationalisation of the text books for the school students?

20. The petitioners claim fundamental right under Article 19(1)(g) of the Constitution
which guarantees, inter alia, to all persons the right to carry on any trade or business. The
business which the petitioners have been carrying on is that of printing and publishing books
for sale including text books used in the primary