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HUMANITARIAN LAW AND REFUGEE LAW

COURSE CONTENT:

Course Objective:

This course is divided into two parts - Part A and Part B. Part A dealing with
Humanitarian Law consists of five topics, its aim remains on the development of
International Humanitarian law and protection of victims of armed conflict. Further, it
discusses the rules on legality of warfare (jus ad bellum), but the main emphasis is on
the rules that are to be followed when the armed conflict is going on (jus in bello). Apart
from this, an analysis of the jurisprudence developed by the international criminal
tribunal leading to the development of principles of IHL and its ability to cope up with
upcoming challenges has been undertaken.

Part —B relating to Refugee law divided into five topics, delineates the
conceptual dimensions of refugees and various international instruments relating to the
status of refugees including the United Nations 1951 Refugee Convention, the 1967
Protocol and the UN High Commission for Refugees (UNHCR). This apart, an analysis
of the standard treatment of refugees in India and the role of National Human Rights
Commission and Judiciary in interpreting and protecting the rights of refugees in India.

Part A

(Humanitarian Law)

Topic I : Introduction

1. Origin and Development of International Humanitarian Law

2. Geneva Conventions and Additional Protocols

3. Meaning of “armed conflict” — Common Article 2

4. Non-international armed conflict - Common Article 3 and Additional Protocol

II of the Geneva Convention

91

Jus ad bellum and jus in bello
Martens Clause
7. Interface between International Humanitarian Law (IHL) and International

Human Rights Law (IHRL)
8. Indian Perspectives with regard to Geneva Conventions and its Additional
Protocols-The Geneva Conventions Act, 1960
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Topic II : Protection of Defenceless

1.

2.

1.
il.
1il.

3.

Hors de combat, wounded, sick (both in field and sea) and Shipwrecked
Members of Armed Forces

Prisoners of War (POW)

Who are Prisoners of War?

Protection of Prisoners of War

Repatriation and Release of POW

Protection of Civilian Person in Times of war

Topic III : Methods and Means of Warfare

1.

ii.
1ii.
1v.

General Limitations on the Conduct of War— Limits on the Choice of
Methods and Means of Warfare

The principle of prohibition on causing unnecessary suffering, Military
Necessity

Rule of Proportionality

Principle of Distinction

Prohibition on the Use of Certain Weapons- Conventional, Chemical,
Biological Weapons and Land Mines

Contemporary Challenges in IHL

Topic IV: Criminal Tribunals

ANl O

International Military Tribunal at Nuremberg

International Military Tribunal for the Far East (Tokyo)
International Criminal Tribunal for the Former Yugoslavia (ICTY)
International Criminal Tribunal for Rwanda (ICTR)

Special Court for Sierra Leone

Proposed Ad hoc Hybrid Special Court for Sri Lanka

Topic V: International Criminal Court (ICC)

1.

il.

1il.

International Criminal Court (ICC): Overview

Jurisdiction with respect to Crimes — (i) Genocide; (ii) Crimes against
Humanity; (iii) War Crimes; (iv) Aggression

Basis of Jurisdiction — (i) Jurisdiction ratione materiae; (ii) Jurisdiction ratione
temporis; (iii) Jurisdiction ratione loci; (iv) Jurisdiction ratione personae
General Principles of Criminal Law - (i) Nullum crimen sine lege; (ii) Nulla
poena sine lege; (ii1) Non-retroactivity ratione personae; (iv) Individual
criminal responsibility; (v) Exclusion of jurisdiction over persons under
eighteen; (vi) Irrelevance of official capacity; (vii) Responsibility of
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1v.

commanders and other superiors; (viii) Non-applicability of statute of
limitations; (ix) Mental element

Defences/Grounds for excluding criminal responsibility - (i) Mental incapacity;
(i1) Intoxication; (iii) Self-defence; (iv) Duress and necessity; (v) Mistake of
fact or mistake of law; (vi) Superior orders and prescription of law.

India’s Stand on the ICC

Part B
(Refugee Law)

Topic I: Introduction

p—

W

. Historical Background and development of Refugee Law

Meaning of Refugee under various International Instruments - Convention
relating to the Status of Refugees, 1951 and Protocol Relating to the Status of
Refugees, 1967; Bangkok Principles on the Status and Treatment of Refugees
1966; Organization of African Unity (OAU) Convention Governing the
Specific Aspects of Refugee Problems in Africa, 1969; Cartagena Declaration,
1984

Refugee Law, Human Rights and Humanitarian Law: Co-relation
Contemporary Challenges in Refugee Law- Asylum-Seekers, Migrants,
Stateless persons, Internally Displaced Persons, Exclusion of Refugee status.
Principle of Non-refoulement

Topic II: Protection of Refugees under 1951 Convention

1.
2.
3.

Rights and Duties of Refugees
Welfare measures for Refugees
Administrative measures for the benefits of Refugee

Topic III: Solution to Refugee’s Problem

1.
2.
3.
4.
5.

Burden Sharing

Extradition of Refugee
Voluntary Repatriation,
Naturalization

Re-settlement in Third Country

Topic IV: Role of UNHCR

1.

2.

Statute of the Office of the United Nations High Commissioner for Refugees
(UNHCR), 1950
Role of UNHCR

Topic V: Refugee Protection in India

1.

Constitution of India



Registration of Foreigners Act, 1939, the Foreigners Act, 1946, and the
Foreigners Order, 1948

Role of National Human Rights Commission (NHRC)

Judicial decisions interpreting rights of refugees in India

India’s Position regarding 1951 Convention on Refugees

S No.
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120
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civilians killed in air raids. Appalled by this calamity, the League
of Red Cross Societies, the International Committee and the
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The first three Conventions deal with what might be called the
- traditional functions of the Red Cross. The fourth was quite new
and represents. the first attempt to draw up a treaty to deal with
the problems mentioned eaclier. The question of chemical and
bacteriological warfare remained regulated by the Geneva
Protocol of 1925,
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Vienna
its Resolution

. resp . ion. in m.n.&&mnpa. ‘_.
* the mo:o(snm principles: :

cE .no:mozz at least to

;92 the right of the parties o’ a 83:5 S_maonﬁ means of
i B_c::m the enemy is not ca:s:&
cthat it is Eo?v:& to launch m:mnxm mm»_:n the civilia
~.-populations as mcow .
~ that distinction: must be made at m: times between persons
“taking part in ‘the hostilities and members of the civil fan
~.population to the &?Q that the lateer be mvmxa as much a
. possible;

that the general. principles of ga law om war mnn_w to nuclear
and m_B:E‘ igvo_zr . :

&mmon iw w

..wn.mmBn,..Bnnn Aimm a;rcmmnm ﬁommnrm E:r.,, onron,mmvwna of
ant .S:v_ui...vv\ ,nvnvg:nagmno:»_ )

) ersally ‘accépted or applied and might need revision in
the. u:mrﬂ.Om modetn developments. Then,.in the operative part of

the  Resolution, the ‘Confererice requested the UN  General
%RSZV\ to invite the monzasrogaa_ to mg%

Svernment ad __::&..&2 .>Bn_m 3
was »vE_Sza. Hz%& the. applicability” of Article 3- has w.ng.,

recognised in onq a few of the cases of 585& conflict s.;:nr
 haye Onnc:& since 1949. ,;m z_a& for ?:;2 583&53_

(a) mgvm which could be taken to secure the vmzﬁ application of

existing humanitarian international conventions and rules ir: all
armed conflicts,
(b) .The need for additional ycBm:_S:mn international Canven-
: itions or for vomm.v_n revision of nx_m::m Conventions to ensure
. w.the better protection’ of civilians, prisoners and- combatants in
-all armed conflicts and the prohibition and limitation of the use
~of certain Bﬁro% and means. of warfare.

va”ho:mﬁn:nn also requested the mmnRSQ General, in consult-
ation ‘with the: International Committee of the Red Cross, to take

steps to bringthe subject to the atcention of all Saavna of the
c::&.Zw:o:m
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e

o unnecessary suffering. r
3 It is prohibited to employ ‘methods or means of sm;ma whic
~are ‘intended, or_may-be. expected, to cause samm?mma, long:

HBetap

term u:m severe %Bmmm o }n :»ES_ environment.

are. c:&mn an. orrmm:o: 8 mm ermi
ulé-6f ‘intetn :o:m_ lw: ‘;o

W W T T W W w e

sets out a :Eﬂcnn om Ekm on 83@»33 m:m”v:mosﬂ.om war

on 90 ?oanco: of the QS_E: ,wonc_m:os ac::m _.63_52
which are designed to develop-and bring up to date the principles

the basic rule requiring that the v.m::nm to 4 cofflict ‘shall at.all

. objectives - and

VO W ew o

K»:w oﬂrn nno?gcoaw

v w

.-and "about T:Bm::m:m: R_am measures. (Articles’ 68-71). It
plain- that %mmn provisions are based on humane considerations
and, to the. extent that they are-observed in practice,
towards mitigating the &?2 of roz lities on the non-combatant
population.

t'-is - prohibited o, 328\ .Egnonm. ?,o_mn:_& »393»35_,
and’methods of warfare of 2 nature: 10 cause mcnﬁmco:m injury

of uzmnr_sms;vnao: hors &m 33@3; Section 2 om mmz,::rg.

established in the moE% Convention of 1949. Article 48"sets out .

:Bom a_m::msmr vngng ﬁrn civilian vovc_mco: -and- 8838:3

So:a_sm pro _w:_nnu of .28&3 o:ves_;s ow;n?_ o:. ?w,no:.n

I:Smi&lmx;a& 309

f 90 mS.?m:o: om civilians or

3583302. ..Wmn:m&w Mwmmimﬁ
prohibited. There are. sep
61=7) :about . respect. for-civil defence

:m..z bou:._m:o: are also
etailed provisions (Articles
Organiisations and services

15

go far

The’ Second ?992 om 1977 relates to the protecrion of

victinis - ‘of non-international armed conflicts,”? It must  be

,RBm:&Q& roéméa that wars.of national liberation arid armed
: masmm_m.,,.wmezz racist regimes, as. already explained, have been
-promoted by the First Protocol to the “status of international
_conflicts.- The mmno_& Protécol i therefore concerned with other
“forms.of “internal - conflict, qrmﬂ As to say, E:r civil wars
gene rally c:aﬁ.mﬁooa .

as

main: oEaQ of “this" Protocol: is to secure the humane

treatrient: of those threatened. by, but not directly involved in,
anr._nos?na. This - “is “stated in Article. 4, of vmz 11, which is
an<08a,~o ”Iﬂ:.:m:n Treatment': ‘

.

CAll maaoam who do not take a direct part or who have ceased ro
Sxm part in hostilities, ~whether or -not rtheir liberty has been
restricted, are eéntitled to respect for their persor, honour and
convictions and ?:@o& practices, They shall in all circumstances be
treated humanely, without any adverse em::p:o: It is prohibited (o
order that there shall be no survivors.

2. Without prejudice. to .the generality of the foregoing, the
following acts against. the personis reférred to in paragraph 1 are and
shall remain vno?g.n& at any time-and'in any place whatsoever:

:(a) violence to the.life,, health. and v:v@_g_ or mental well-being of

o mo:ml.: bmw n:_wn 3:&2. as well as cruel treatment such as

mo::;om nonnos_ punishment;

ao;m_ em:_? in’ E:ﬁimwrca iliating and
egrading treatment,  rage,. 2:“08& prostitution and any mo:m
+of indecent assaulty -

{(f) _slavéry n:u "rn u_mﬁ trade in all nrn:. mo::h,
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maoxm to. mcﬁ»sﬁﬂ
L:Qcmna in- human" zmra :
mcwnm:ﬁnna 10 eve Tonn. Ao.,_mMa,Mm_m |
th looking ‘at these -non-der n; :
M,MM: 1 /S:mr rc:SES:ms.; ghs .”manﬁ&” vm\%w UN-
. Covenant on-Civil and Political-Rights n.<m: in times.o .e.<wr.3m%
The first of the’ rights from’which no-derogation BM, nM.:_,oa
‘is the right to life (Article”6). The: text: permitting derog

n_.wmnz, it is
“a_little.more.

. : e of
“(Article 4) does not- indicate that any-are’ R:.E&_Ea in tim

; relucrance of the . General
~on_account of thereluct &
s :be lawful ,?:.%n,wrgwn ‘in

.>§BZ< o &Bérﬁ o'

nxmnsco_ o,m_.womsoa : »R. cs_min
_ Oosé:_:o,?m
limitatior, ‘except i
of war’However, acts such+as

%

oxnnccos.,_om&ozmmom are nev

,.%m,f: g of m:mcnﬂm and the

by én»vonm ‘of - miass. deestt
3»585 %mn : ao& not

nnn"

!

Article

Iso. :m?m._.%m _:mrﬁ.a.:a.& SQ%?S vE_&%_ %
n Rmmmoﬁom, déaths’ resultinig from lawful 4cts.

.: _.

the humen vnaos mcnr a vog%o formalation: is to be mosa n
-10:-of :the Covenant,. 223 1t Eas 0 m= Ea_oa

i &:S\:Ezax law A, S 313

mnvq_,\mm om 99 :
prisoners-of
Article 10 is nét -
may‘be made.

>2_Qm 8is also i ::nonm:ﬁ in the ESQ‘; context. Its first two
‘paragraphs prohibit slavery and servitude and are not subject to
Qm«omm:os. Unfortunately, paragraph 3, containing the prohib-
ition of forced or compulsory labour, is subject to derogation,
‘with the result that this guarantee does not necessarily apply at a
time of public emergency which is officially proclaimed.
-~ Nevertheless, the right of derogation. is not absolute, Article 4
permits. msam to take. measures derogating from their obligations
::mn the Covendnt only: ‘to. the extent. S:Q?.E@E:& by the
msa wnofn_& that such ‘measures are
; 32\ ovrmmro:m under international
iscriminatior”., Consequently, there are
which -the: Eo?g:os of forced or

il still mEv_x mza $o/it'seemns fair to regard
umahn mnmﬁ Emrﬂ Sr_nr is;as-a general rule

.

Rma. by Article 8(3);
moE‘ ..o.nrﬁ rights. pro aoﬁ& by }m 00223 are - specially
wSRQ& and not subject to derogation. These are: freedom from
. §E,moman5 for debr, prohibition of retrospective criminal law,
~the right to Rnom:_zos as a person before the law, and freedom
-of thought, conscience and ,R:m_o: However, these are perhaps
.,._Smu,x_m.,.\mza to our present investigation of the relationship
&222:, humanitarian law and the'law of human rights.

i.um m:nscos to the: fact that a .number of important
i aré protected: by.the.-UN Covenant, and also
:OCm HQW_ODMW_ OOD<¢DQODM is not meant in any
irage or-to'undervalue the humanitarian conventions.
Our. oE cr.is 23@? to.show. that the two disciplines share 4
. :cavnn of | ,areas om _common concern and that a Ithough
arian law was. developed earlier, human rights law
ers some of the same ground-and is likely to continue
ang This has: n.o:ma@cgnnm we shall 83&9 helow,

.;mﬁ there isnow a growing measure of convergence between
e.two Subjects has been man_w demonstrated at internarional
conferences. One of the:'more important -texts adopted by the
A_Gmm .éo:a_n,oim;:x on. Human ?m:? was -its Resolution

<<T:HT EOCE of course, inelude
a’ less: mmmorqé guarantee, because

A

ne om the E:n_nm from ‘which no derogation

bl
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.E:SQS.E\S: law - 317

. . . ,oz,m»:oa 8 ammc,@ msv\smmno:m%mvw:_mm&Rmm , omm mw
i d, ! ymmc:m On mn<2m nmana .., i. :vmwmm:
.“,A such znrnzcnm rmssm iamm?mm : é?nw i the m_zﬁ R the facilities for their- ?oa%go: The use of riot control agents is

; <o::o= :
©on u:o%ﬂ E:é tfdn_n 3 j:m nos ", _ -4 permitted, ﬁrocmy not in ém&mzy and 9@8 is an’ extremely

To be ?5 effective }a wa Convention must be supported

not only by the industrialised countries of the northern
hemisphere, vaa...mro;g every State’ with the capacity to make
chemical weapons.- Although the new tonvention is'a relatively

ini a ,_mnmm.zzavmn,om.mnmnnm rm<n.,,m~3ma< mwmnmm it.

8 :. R 1 ;
“The " second 83@26:.» . Sw ;cz‘..oomﬁsgmwosm
?o?v:a: o - wnmﬂ.&n&w 4t m.Oozﬂ_\ﬂ?MMMMm or to
¥ tve
ns &?nraaww vm...mnmam. b ,....Sn :mam

annnn. :mnncao:ﬁ

N mmm:«:w Oos:ﬁ\ initiatives

weapons irﬁr cause mcvnnmcoi
are: ?or&;& “As already .noted
_wé are;set out in-Article 3 of th
Oo:ésﬁcs in its. %Rn wcw& :< n,o,o

three ‘contexts. - ,,
Protocol -1, i:nw i 3»5

P 5938 om 9;83»3,
77 Firs ?oﬂono_ The 1981
no_m mrosm ﬂro: effectin

. The Cs:& Nations Orm:mn lays &oss that the mnnc:Q Council
has primary Rmnosm&_:ﬂv\ ‘for the. maintenance of international
peace. mna security’ (Article 24) and to-that end invests the Council
with certain powers with regard to both the vmemn settlement of
disputes (Chapter VI) and action with respect to threats to the
peace, breaches of the peace and acts of aggression (Chapter VII).

b}

As is well known, for the first forty years of the UN’s existence
the exercise of ‘these powers was always inhibited, and often

ly ,32389 3..%@ wo<§s>3n:8= :ﬁ;Q which was the
;OoE gmn ‘With - nrn collapse of

€ 922& at E&mn@ _,Ba. mﬂmsa._
: ffect of which 1s to

hibits the use of any weapon ‘the m:,‘:ma\ ‘e |
mmwzw by fragments which in the rcams body escape detection by
x.,:ém Protocol 1T 8:8:5 an elaborate series of prohibitions or

y. traps -and certain; other.
om minesy booby. ps-and in. 0
on the cwa o

fithe man:ﬂ@ Ooc:n;m recent wn:SQ is, of course,
with ‘issues of peace and security rather than with
A zmrc and therefore ‘outside the scope of this book. On
some 6 casions,however, the Council has found itself dealing
‘with - humanitarian issues ‘as part of its wider functions. An
| illustration, which will be examined in the next section, i3 irs
creation of special tribunals in- order that those: who offend
against humanitarian law can be prosecuted. Other examples are
discussed below. As many of the conflicts in which the Security

Council is called upon to act, including civil conflicts, have a

mm _ﬁ,, 3 _
Europe’ nr»n the vo_an&
The new convention' is 3. nc:inx d 252: 2?9 cannot be

examinied in detail here. Its: 32: features are %m: it nousssm 2
85?&5:“2 ~prohibition ‘on the- ancngo:, %<M omaaa.,
wansfer- or use - of chemical - zm%cny . %aoawmsa y an
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place, : should be noted that in both cases the Security Council - 920 could be a prosecution in S_mgos to aggression, however,
- wis acting. under Chapter VII of the Charter, having determined: | the mnnc:Q Council would first have to determine that an act of
that. %n m:cwco: E the SSSQ 8523& 885&&»%228 mmmam,aos rma been commitred by a State. The second area

consists of crimes under treaties. The latter are listed and include,

s ] for example, conventions dealing with hijacking and 53%5@

in" drugs, as-well . as the 1984 UN Oo:ﬁ::o: against Torrture,
.S;:nv 23.0:&5& S_n\:m?mﬂ u

1

frangem Wcourt’s jurisdiction are
olex m:n_,nm::oﬂ be exam erer It should be noted,
: w”nr.ma ‘proceedings.. would | he initiated  through a
nos.;&m:: s which. could be vﬁocmf o::\.dv\_w,.mssmﬂS?nr had -
‘ : s jurisdiction; - or. by the Secirity “Council,
C::xn,.%n mnnn_& S&c:&mno:maﬁ& Slan %Qmsoca}c«

. -acceptéd ‘the  court's

,m_s\qscﬁ__ﬁw.“o:m vihich low- Astiel ¢ Coven Civil'and . 4 -beino’independent power in the prosecutor to initiate proceed-
Cverdes fepuat ‘the' .,_.Smr._>_.,bm:_n£2€.932: problem arises over the surrender of

just 1 the accused, as it is unlikely that all States will accept the
_ .mvocn mnnczzm 8:5808, wcﬁ :mo m ,R@Ac:nm R%mﬂ mo" scams E.Ea.ﬁaoa of .%a n,,o_:.r. and many, in any " case, 56 con-
: .:mra, i£ che trial: process s t0-be legitimate.? .- g -stitutional provisions which prevent the extradition of nationals.

The Qo on Om chg_m 8 %»_ s_% 2_35& U%psocn W " % The ILC-draft deals with this by somewhat technical provisions

: é?nragc:a surrender in certain circumstances, unless the

B .15, already: vnsm. prosecuted: before the national courts.

te_which Qonw .:o” accept 9 no:zm jarisdiction ‘would
; rate and consult.

3 hat :cB»EB:m: law should, as.a matter

e;. :monna ,.En. in‘international: 85,8, the: choice is

,.nmn \c<n:~... vﬁéman m,.m. ..&On_.,.ﬁ:vc:m:, . ES Smm .,Q.om:ma for

.,,a;&amlv\ not possible at this early mSmm

<

ﬁrmmrv;m either, model will be preferred in the ?E:&
s Safe to predict that when deciding their reactions’to
Snom»_ governments will be influenced by the record
s}ar, the two special tribunals are already beginning to develop,
As that fécord will also be influential if decisions have to be made
about ﬁro creation of further ad-hoc.tribunals, the experience of
the next few years is likely to be crucial for rcamz_a:w: law and

the Eo%ana of international m:moﬁnnaaa .

Law OOBS_&S: A_,:\Q, ,:,_m so:_r.
considering what %o Creation of such a :&cs& would encail. o

In the..draft statute -which’ the ALC finalised in 1994 it
Eonom& that a court of eighteen judges be created by treaty and
that it should: have jurisdiction-in two EEQQ areas. The first
covers crimes under mnaa;_ international law, which-are, _E& as:
~genocide; mmmnomm_o? serious violations of the; laws 2& ‘customs -
»vnrano f: »:5& conflict;; »sa crimes: um»_nmn r:BwEQ, w&oa

" Notes

._ O:ra many io_.rm amu_sm ‘with rcamn:u:m: _mi and the Red Cross the
m0=0<<5m merit vmn:ncmw« attention: G..L-A. D. Draper, “The Geneva
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weapons i
statement

internatio A : . ’ ; -
noBvumv ,

In nocn_cm_o? it Bm% 70 stated” }»n despite: mqu_ _

: nonﬁn»&nn_o:m. nrn Ooc:u >a<_m2. Om:.:o?om ..?_v‘.._awwm. iocE
law in- Enmgpao:» 0 .

ﬁoor a mn»:m on osn om nro Boﬂ vc.n:_smv_a & »pm .vo_:_n»_ c.nma

mcvmnwncw:w Smcnsnnm nrn an<&o_u9n2 Om Snnnn»co:& Fﬁ.

; (4) ConcLusioN

From what has been said rna it is clear-that since earliest cBQ there has.

been recognition that chmEQ and the ?EE E?Z»_,om society demand
"rpn :B:»aosm be v_pnna upon the Enm:m..»sm. Bnﬁro%..om innmzn. this

.= OI non- 583»50:& ,oonﬁ_na. >m, is made“cléars

- y 3‘ nwn ,,Z»nno:w Clause,
. é?nr the Hnu has’ .Sn:nmnna _mu just "».w.v,,&m,:»mnwa ‘as

A ,o:aoQ ook »n.mSS,bSncon .S.noam_nn »:a war situations displays a
. ._<nQdancn¢5m picture ,om. H:n, 3»209& mcgps:m:»n H\mi QTHC all mnocsa

Anrn world,. For ._;nmenn,

@&252&.\ .&wmu.,cnrmn at v&n IHL is e \whm\w\mx&&
,mn»c&,mﬂaa as it .wroEavmb& if it does, nwns it"does so

) -selectively.-Most victims of violaticri 6f THL Rmm& it this
Eﬁﬂhorca and not Taw decides i its ~BEaannmcoa which in any case

rarely’ happens: Also’ known as the laws of war, IHL is part and parcel of
international law. It is however a"very detailed branch of international law

whichif mn::&ocm;\ mwmr& would contribute immensely towards
man:marn:_:m peace, security and stability in the world. But IHL is no ~
‘more than a, timorous branch-of international law. Most victims of violations

of IHL.in Africa have very little or nothing good to say about it. This is in

spite 'of ‘the nm:&_aan:ﬂ recently of the International Criminal Court
(Ico) and before it the wo ad-hoc tribunals on th
.Wim:mm.

" states -are’ vnnv»nn&_ to" _avomn”.c.voa, theiria .
not always be easy to ascertain what-are &EB& : custQ .
in this regard, the principles of humanity and the dictates Om ?&:9
conscience, along with considerations of the wnnn?& practices of the most
significant military forces, are probably sufficiently well known and accepted
to provide the necessary guidance. Despite the fact that modern. tribal
wars seem to suggest that what was Rmma& as almost universally accepted
behaviour cannot now be so considered, it may be that the principles referred
to ‘are no more nor less than what art 38 of the mSES of the ICJ refers to
. as general principles of law recognised by civi ilised. nations- nvocmr they
may be nothing more than the principles thar ‘we-and ourfriends, all of
whom are civilised’, generally SnomE .as. w::ﬂv_nm om _»2 m:& as uEnr
binding. : . e

e former M\:moawSm and
‘Hrnmn are :‘:vo:m:ﬂ initiatives in'the fight mmm::mﬁ impunity.
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~face that:to the ‘majo

any practical benefit to i

e . R
© . with uhprede

dented
of THL, the- inj

* fo ries"coming
by establishing quasj-judicial.
during the conflict, Truith or
pldced punitive justice asia way to
cac] IHL. This has significantly added to the disrepute
. IHLisalready regarded with in society. Consequéntly, due to this softa pproach
“in‘the enforcement of THL, it has even been suggested by-aut oritles in
Ugandan that instead'of taking rebel leader Joseph'Kony and hisfour colleagues
*'to the ICC at the Hagu® to stand trial for the violations of war and other
Ll o . O P IR L T S (PRI I T
crimes, they instead must be taksf¥*o local traditional Justicgmechanisms.”
There can be no better way of miocking THL than this. Apart fro ir o7

ostare _
* made all'these accomplishments otios,
- Unilateral actions
1t
arrested and held
other countries before being flo
they -are being held without the
itself states very clearly that no one can be held without «f

tfial.

in very clear and concise terms what should be done to such people’
» of the US’s detainees in fact are innoce

“betause it musc hold them. In any case,

—___ Prosection of O.S.\NNE. Wounded, Sick and Shipwrecked, Prisgners of War

no senseof value of human life and it is
-betalking about taking ‘them to ancient rituals;
- United' States’ (US) ‘war on terror in particular has
. | of humanicy’s accomplishments in humanitarian
thi centuries: While for hundreds of years, the internarional

1Tworking towards petfecting the cutrent

ity incliiding the US s

£IHL, the US has wcm&miw@iwam a u-turn that at a stroke of the pen

by US President George Bush’s Amaam:mm:maoa after
saw scores of people from all over the wor|

September 2001

d getting
in secret and illegal detentions in African

» European and
wn to Guantanamo Bay in Cuba where

benefit of the law. The US Constitution

he benefit of a
ch the US is party to states

e.” Most
nt people being held by the US

whether innocent or nor, they

Similarly, the Geneva Conventions of wh;

e piinished tnder Acholi Tribal Code of Mato Oput m.m_%.»a.. ‘not under the
even under Uganda Criminal Code for the ‘war and Gther THL crimes and
authorities are seemingly open to this. Mato Oput was’introduced by local people in .
c. " northem Uganda niot-for the atrocities' Kony and his co-accused face, Locals decided in
= good faith to introduce ‘ritual-based’ sanmetion method to prepase for the reiritegration
of the returning young men women and families; to cleanse and

accept the returnees into

, . rn_.no:nom.nrn partiesiwas! illed which
life: Clearly, this ¢ elate to ‘foot-soldiers
‘been used to commit thesé crimés butfiot to the ‘authérs’

b

" acclsed people appear before their community courts comprising fiot of m

equences of their.actions. It would
Kony and his colieagues musc answer

ens rea and m.c:v\ aware of the cons
, mimunity allows this:

olation:of TH R .
ustice-also traditional jiistice -*
100;.000 genocide ‘suspéces behind bas for years
al system, Rwanda de ided to resott to the Gacacs
‘buc which it tempered with aspects of modern
axifmilim term of twehty-five years for-those that are
:comhunity under the Gacacz traditional justice system,

bu

n this particular case

Ustice tncliding nmé
found to be guilty fn"addirion
odein western:
trained judges but. of Myanga Hugayo or honest Rwanda, Truth and' Reconciliation
Commissions, Mato Oput and other forms of traditional justice on the other hand generally
mock the [HL. _

See, iii.wmﬁnr.v‘.wroo.noa\momnnrwvuCm+.ﬁn:on+02mm:n2 + at Guantanamo;
inv.mBzaQ.onw\vpm.a\mc»sS:»Bov»wngnmazam.o&. With regards the former websice
can be found several articles by various human rights organisations on the United Srates’
actions at Guantanamo Bay. On the latter web, Amaesty International has published
interesting articlé appropriately entitled ‘Guantanamo Bay

an
a Human Rights Scandal’
The article explains how President George Bush has defied international outcry and
expert 8:%8:»&0: against the goings on at Guantanamo Bay. Several mostly foreign
Moslem men suspected of terrorism have been held in secret locations run by the Cencral
Intelligence Agancy (CIA) around the world and lacer flown 1o the United States and heid

i i ions: vember 2001, George Bush signed a Milicary
; ishi ission which has the power to hand down death
sentences and from which there is no right of appeal. The Act, which was formally made
law after sanction by Congress in October. 2006, offers lower standards for trials of
foreigners than citizéns. On June 2006, the US Supreme Court, in &a.a&a of Sami Ahmed

continued on the next page
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International Humanitarian Law—An Anthology

should ar least have the benefit of being brought to trial pursuant to the
US Constitution itself which is echoed in the THL. It is dangerous to the
cause of IHL for the US administration to hold innocent people without
trial. The damage done to the status of IHL as a result of the United State’s
actions is incalcurable.. Due to this-intransigence, dictatots around the
world: feel justified in their misdeeds against their. people. o
Similarly, by refusing to join it, the US has stabbed the ICC at its back.
Though she participated and in fact was one of the States that originated
the idea of an international criminal court, the US finally wavered and
declined to ratify the Rome Starute that established the International
Criminal Court. The message from this clearly is that in so doing, the US
is siding with impunity, which is such a pity. Not only did she decide to
remain outside the court as it were, US officials have unashamedly being
going round the world to fix’ agreements from weaker States Parties pursuant
to art 98 of the Statute to the effect that those States will not handover

Hamdan, a 36-year old Yemen national who spent four years ac the Guantanamo US
detention Centre, ruled that President George Bush had overstepped his authority by

ordering military commission trials and stated that the proposed commissions violated US .

law and the Geneva Conventions. The good news is that the new in coming government
of President Barack Obama, the first African-American to be elected as the president of
the United States has indicate that president Obama would close the Guantaname Bay
conciliations camps and either free the inmates or they them.

4 In part, art 98 provides: .

1. Requests for assistance shall be executed in accordance with relevant procedure under |

the law of the requested State ang, unless prohibited by such law, in the manner

permitting persons specified in the request to be present at and assist in the execution
process. -

2. In the case of an urgent request, the documents or evidence produced shall, at the
request of the Court, be sent urgently. ) o

3. Replies from the requested State shall be transmitted in their original language and
form. :

4. Without prejudice to otherarticles in this Part, where it is necessary for the successful

execution of a request which can be executed without any compulsory measures,

including specifically the interview of or taking evidence from a person on a voluntary
basis, including doing so without the presence of authorities of nrn._dpmnwnnm. State

Party if it is essential for the request to be executed, and the examination without

modification of a public site or other public place, the Prosecutor may execute such

request directly on the territory of a State as follows: o

(a) When the State Party requested is a State on the tetritory of which the crime is
alleged to have been committed, and there has been a determination of adrhissibilicy
pursuant to article 18 or 19, the Prosectitor may directly execute such request
following all possible consultations with the requested State Party;

(b) In other cases, the Prosecutor may execute such request following consulations
with the rzquested State Party and subject to any reasonable conditions or
concerns raised by that State Party. Where the requested Stace Party identifies
problems with the execution of a request pursuant to this subparagraph it shall,
without delay, consult with the Court to resolve the matrer.

106

_impunirty.

& specified in the request, including following any procedure outlined therein or

Protection of Civiltans, §§&m& Sick and M«%Sk&?& Prisoners e\d\\\z.

American citizens to the ICC o stand. trial for international crimes even
where there is evidence of their guilty. Several African States and States
from outside the continent have ‘cooperated’ with the US in this endeavor
practically puncruring the international community’s efforts to fight

As a marter of fact, IHL has. had a long history of impotence. Just like
international law in general, THL has casily been defied throughout the
ages. Take, for instance, during the wars of liberation in Affica and other
third world countries, colonisers did not feel themselves obl
their wars against freedom fighters in accordance with the basic tenets of
IHL. Motivated by racism and the ideology of superiority, colonial regimes
disregarded IHL during their wars against freedom fighters. Former President
of Namibia, Sam Nujoma recalled the barbarism with which the apartheid
State'prosecuted its war against his South-West Africa Peoples” Liberation

iged to prosecute

“Army (PLAN) and civilians in the following terms: °

Our casualties included many who were captured and simply shot at
point blank in the back of their necks. This was revealed by a reporter
and photographer from the London Sunday Telegraph who climbed
a wall to photograph a mass grave near Oshakati and identified 19
such bodies. Forensic experts later wrote that the photographs proved
that they had been killed in cold-blood. Apartheid South Africa had

never observed the Geneva Convention in its treatment of PLAN war

4

.

5 Sam Nujoma, Where others wavered, The m:&?@.s\y\% of Sam Nujoma, London: Panaf
Books, 2001, p 398. Unfortuéfately, some of the ex-SWAPO freedom fighters during
Namibia's liberation war in tHe seventees and eightees have accused their leaders more
especially retired Pfésident Sam Nujoma of perpetrating the same crimes on them. This
auchor has met with more than twenty such ex-SWAPO fighters at a workshop chey
organised in the Namibian city Windhoek under the auspices of the organisation ‘Breaking

Saturday, 24 November 2007 workshop specifically called to explore how they can bring
their plight to the attention of the international communiry, the ex-fighters related harrowing
personal stories of mistreatments metted out against them by the SWAPO leadership,
including banishments into grave-like dangeons in Angola and Zambia, torture, rapes,
disappearances, etc, all on the ground thar they were traitors and spies sent by the then
apartheid South African government which was fighting SWAPO. Some of the part
claimed that they represented their relatives including children, brothers and sisters that
either disappeared while with SWAPO or were killed by the organisation. Among their
: demands include recognition by the government of their E.mmrn and the treatment they or
their relatives received while in SWAPO ranks and to search for justice including
international justice against perpetrators of these international crimes against them. A
local human rights organisation has submitced 2 complaint to this effect to the International

Criminal Court (ICC) in the The Hague, The Nerthelands.

icipants

the Wall of Silence’ (BWS) which they established to advocare for their rights. At the
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International Humanitarian Lau—~An Antholagy

- Protection of Civilians, go::nm.& Sick and Shipwrecked, Prisoners of War

after pressure from the public, the South African Government decided to
prosecute then apartheid Minister of Police Adrian Viok togethet with a
handful of his senior security officials including the head of police. Viok
and his company were charged with attempted murder of then political
activist now senior civil servant Frank Chikane, South African President
Thabo Mbeki’s head of the presidency. The case was a farce. It lasted no
more than a few minutes in court. Government quickly struck a plea bargain
with the accused who pleaded guilty in exchange for a suspended nonsensical
non-custodial sentence. All the accused were let free as jf the offence they
~ had been accused of was not as serious as attempted murder.

bills of rights guaranteeing such sacred principles including human dignicy

“often are set aside to give the combatants ‘free’ reign in the prosecution of -
the war. In instances where parts-of the bill of rights or the constitution
remain in force, this often is only on paper. This makes the IHL protections
fundamental as without it, man is left to the mercy of man.

It was precisely due to this thar it became necessary to develop the
structure of the IHL as it is known today. The European approach to IHL
is to trace it down to the activities of one man Swiss imperialist, businessman
and social activist Henry Dunant. The current concept of [HL is heavily

“influenced by European ideas which started as the pipedream of chis one
man. While on a busingss trip to modern day Italy in 1859, Henry Dunant,
was overwhelmed with the atrocities and the extent of the human suffering
he saw and came face to face with during the infamous Battle of Solferino
in Iraly. Dunant saw well over 200;000 people lying about on the battlefield
injured, dying and dead without anyone bothering to provide them with
basic assistance. At the time, there was nothing in the nature of a universal
law to protect civilians, the wounded, sick, as well as prisoners of war.
Combatants intent on revenging or simply punishing their opponents were
left free to do as such. In order to alleviate the suffering of the injured, and
protect the dignity of the dead, Dunant mobilised the civilian population

i

(2) OriGINs >,ZU OEmn.aEmm_Om ITHL

International law is premised-on a number of objectives. In particular, [HL
is based on two primary objectives, namely:""

(a) To prescribe laws governing when and how to resort to the use of
force; and

(b) To regulate the conduct of hostilities in the course of war or conflict

The laws against war is a set of rules which are established and developed

~ by treaty or over time by custom. The primary objective is to solve around him especially 2”080?“5_@ children to provide basic care to the

" " *-humanitarian problems or problems directly arising from either injured thereby alleviate their suffering. He recorded this incident a book

B_..., -~ -~ international or non-international war or armed conflict. In theory, IHL he called ‘A Memory of Solfering’. The book later became the inspiration
‘m - protects and guarantees persons and their property during a conflict. i,mon the creation of the International Committee of the Red Cross (ICRC) -
o Consequently, THL is seen as the bill of rights of prisoners of war (PoW), 1in 1863. The following year, the Geneva Convention for the Amelioration
i - civilians, wounded, sick and shipwrecked combatants.'? As a bill of rights, of the Condition of the. Wounded in Armies in the Field was adopted
m.. IHL limits or restricts what parries to the conflicts take as their right during

war to resort to means and methods at their discretion to prosecute the

wart. During war, constitutions are usually suspended and even parts of

11 See Geoffrey Best, Humanity in Warfare, London: Weidenfeld and Nicolson, 1980, and
War and Law since 1945, Christian Swinarski, ed, Studies and Essays on International
Humanitarian Law, Dordrecht: Martinus Nijhoff Publishers, 1984; N.\R New Humanisarian
Law of Armed Conflict, Antonio Cassese, edn, Naples: Editoriale Scientifica, 1979; GIAD
Draper, ‘The Geneva Oo:ﬁ:aom of 1949," HR, Vol 114, p 59: and GIAD Draper,
‘Implementation and Enforcement of the Geneva Conventions and of the Two Additional
Protocols,” HR, Vol 164, p 1; F Karishoven, The Law of Warfare, Leiden, 1973; Michael
Bothe, Karl Josef Patisch, and Waldemar A Solf, New Rules Jfor Victims of Armed Conflics,
The Hague: Martinus Nijhoff Publishers, 1982; Ingrid Detter De Lupis, The Law of War,
Cambridge: Cambridge University Press, 1987, etc. R

12 Some of the most interesting literatures on the subject from the African perspective
include two outstanding works by Michael Wiker, ‘Of the Far South’ 2006. ‘Forgotten

Sipwrecks of the Western Cape,’ 2007.

substantially based on Dunant’s ideas. This is what led to the development
of IHL. : )

International Humanitarian Law is a universal concept that is widely
acknowledged in societies across the ‘world. Therefore, emphasis on the
European origins of the current concept of IHL signifies nothing other
than Europé had a concept of humanitarian law and that in many ways is
forms the basis of the current concept of IHL. Otherwise, it is true that
each civilisation has :m.ov%: notion of humanitarian laws and values
applicable during conflict or war dating back centuries ago. African society,
for example, did have its own notion of ‘law of war’. For instance, Peter
Becker,'? demonstrated how King Shaka of the Zulu people of South Africa
prohibited his warriors from killing captured children and women during
wars with neighboring tribes. Instead of being slaughtered, civilians

13 Peter, Becker, Rule of Fear. The bloody story of Dingane, King of the Zulu, 1972.
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Internasional Humanitarian Law—/An Anthology

Conventiens more especially that this would be 2 war and not normal

situation.

The second challenge of course is how to get parties other than States
Parties to a conflict bound to the basic tenets of the Convention obligations.
According to international law, only States are entitled o ratify or accede
to the Treaties. A total of 191 States have ratified or acceded to the four
Geneva Conventions while 161 and 156 States ratified Protocols ] and II
respectively.'® movement of national liberation and armed insussectional
movements or insurgency, on the other hand, are not expected to follow
suit and join treaties. General Laurent Nkunda leading a breakaway faction
in eastern DRC or Joseph Kony in northern Uganda or rebels in Darfur,
are not signatory to the Geneva Conventions. This is a-privilege only of
States which ‘they exercise by virtue of their sovereignity. However, IHL
expects non-State parties to comply with the Conventions and other treaties
relevant to war. While not being party, IHL holds thar its obligations extend
to non-State parties taking part in conflict or war because they constitute
Customary International Law. Hence, IHL applies to both States and non-
State parties alike. . :

This, however, is not to suggest that States Parties to the Conventions

. comply with their treaty obligations. This chapter would be unnecessary
" were this the case. Quite. the contrary, breaches of IHL follow from State
. Parties as from non-state parties alike. In other words, it is a major challenge

for the international community to get parties to a tonflict comply with
the Geneva Convention obligations whether or not they are party to in the

‘technical legal sense. The mere fact of a State having ratified a Convention

does not follow that it will comply.

- Third, the lack of a clear mechanism both in international and national
law to implement the Conventions has until now severely limited the
capacity of the Conventions to force their obligations. In spite of the
requirement to do so, most States have not domesticated IHL in their local
criminal or penal regimes. In the absence of implementing legislation, a
Convention whether ratified or not is as good as useless in getting it enforced
locally. Non-domestication of an international treaty makes implementation
in domestic terrain of the State highly unlikely. In most countries, there is
no proper machinery in terms of law and appropriate bodies to assist in the
difficult task of implementation. Therefore, IHL is viewed in most countries
as ‘foreign law’ which has no relevance to the local jurisdiction.

Until recently with the establishment of both the ICC and 2d boc
tribunals, the international community lacked definite teech with which
to bite violators of of the Geneva Conventions. Therefore, due to a lack of a

<,

,_& This is as at December 2003, See, www.icrc.org/Web/eng/Steering/O.nsf/htm.
T4 .

Protection of Civilians, Wounded, Sick and Shipwrecked, Prisoners of War

positive machinery to ¢nforce and punish breachers of international criminal
law' including those who violated the Geneva Conventions, impunity was
the norm. Violations of IHL were punished after the First World War by
means of tribunals at Nuremberg and Tokyo. These, however, were criticised
for being largely made up of Statés from one part of the world who were
also the victorious. In any case, just like the International Criminal Tribunals
for ‘the former Yugoslavia and Rwanda, post-First World War tribunals
were temporary. Therefore, in spite of its jurisdictional limitations, the
establishment of the ICC has somewhat eased the extent to which breaches
of the laws of war can go unpunished. In the absence of an international
positive mechanism like the ICC, the international community was forced
either to rely on the vague notion of universal jurisdiction in Customary
International Law which is, however, is hardly understood by States in
respect of their obligations. . v

" Nevertheless, the laws of war and in particular the Geneva Conventions
set out a comprehensive legal framework which aims to protect combatants -
and civilians during armed conflict. Again, it is true that the Conventions
and Protocols bind only State Partiés to them and therefore do not bind
States that have not acceded to or ratified the said treaties,!’ Similarly, not
being States, militia or rebel groups cannot ratify the Conventions as to .
become parties like States. However, many of the provisions of the four
Geneva Conventions and Protocols are indicative of Customary International
Law and therefore have binding legal effect both on non-State actors as
well as on States that may not have ratified them.

Finally, there are international legal instruments outside the framework
of the four Geneva Conventions that though outside of this framework
nevertheless are relevant .& the protection of combatants and civilians during
armed conflict. In other words, the notion of International Humanitarian
Law frequently doverails often beyond the confines of the Geneva
Conventions to include typically human rights instruments including the
International Covenant on Civil and Political Rights ICCPR), Convention
against Totture and other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT), etc. While Geneva Conventions are activated only
during conflict, these human rights instruments are in force throughout
and not only during war. Certain aspects of the general human rights
instruments are relevant to the protection of combatants and civilians during
war. For instance, art 7 of the ICCPR forbids the use of torture on detainees
and others which is also the principle that is subject of the CAT. Also the
UN Standard Minimum Rules on the Treatment of Prisoners outlaws the

17 Vienna Convention on .nrn vmi of Treaties, 1969, art 1(f).

—~
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International Humanitarian Law—~An Anthology

(4) Geneva Convention relative to the Protection of Civilian Persons in

Time of War

- The essence of all the four Geneva Conventions is the sacred principle that

any person whether foe or friend, soldier ot.civilian, official or unofficial
fighter ,who is not actively engaged in warfare is entitled to be treated
humanely. Therefore, a number of often ‘normal’ practices to a combatant
in war such as the taking of hostages among the foes and torturing them
either in order to extract information or simply to punish are forbidden.
Similarlily forbidden is the carrying out of illegal execlitions or mounting
reprisal attacks against the enemy. Because they contradict the sacred
principle of humane treatment, such actions are prohibited.

The Geneva Conventions enshrine very detailed provisions, for instance,
defining the standard of care due to the PoW, prohibition of deportations
as well as indiseriminate destruction of property in occupied territories,
etc. In order to build upon and develop the Conventions, it was decided to W
adopt two.Additional Protocols which have since been joined by a new one
adopted only in 2005. All this is discussed elsewhere in this chapter. Besides -
the four Conventions and now three protocols are related covenants and
conventions including the ‘Law of the Hague’ and the “Law of Geneva’
which deal primarlily with interstate rules or rules between States on the

question of use of force and the protection of persons from the effects of -

. . 20
armed conflicts respectively.

-+ In’seeking to offer protection to a wide range of persons, International

Humanirarian. Law draws a basic but fundamental distinction between .
combatants and defenceless persons unengaged in hostilities. As noted
elsewhere in this chapter, the Geneva Conventions are intended to protect

. the wounded and sick in land warfare, shipwrecked in warfare at sea, PoW
- and civilians. In each of these categories, the wounded and sick are entitled

to Convention protection. Besides the wounded and the sick, medical
personnel and personnel from the establishment are covered under the
first Convention while the second Convention is solely devoted to the
happenings at the sea including hospital ships. On the other hand, the
third Geneva Convention is solely devoted to the problems of the PoWs.
The PoW Convention is a comprehensive set of legally-binding rules and
principles governihg the whole issue of humane treatment to PoWs ac every
instance. Of particular significance in this respect is the definition accorded
to the PoW in art 4 of the Convention._ In its elementary sense, a PoW

20 In the Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, ICL
Reports, 1969, para 75, the World Courr described International Humanitarian Law s
‘one single complex system’,

threatenined or in any way made to s

Lrotection of Q&NNNE. Wounded, Sick and Shipwrecked. Prisoners of War

covers members of armed forces of 3 party to a conflict which term includes

volunteer corps such as resistance movements bur more importantly it

includes members of miljtia provided they have some semblace of -

organisation. As explained further in “ﬁrn chapter, militia and other non.

mo<2:3nn~&moamm._nnﬁnnr&nmm Bwﬁ have some kind of ‘command -
) . TR )
structure: ie, someone responsible for his or rmf subordinates. This is besides

Smwa&mmnmcarnrann?nm«Smr .mx&

the requirement that fighters must al
gnisable from a distance’. They must

%wa:naﬁ&m: s\rmormmnmm:v\.nnna
carry arms openly and should have capability to conduct operations pursuant
to the laws and customs of war; Most of these requirements now part of the
IHL and resulted from the experiences of the Second World War. During
the Second World War, n.oSVm.S:ﬂ.m experienced sevete diffi o
to distinguish between a combatant and one who was not 45 there were no’
S&._*nmnomiwmzn signs and neither did mwrnma openly display their
weapons. Similarly, in most cases, there were no clear command structures .
to-guide rank and file 4s to what should be done, where, when and by .-
whom. N , ,

" Over time, the need to amend the 1949 Conventions became obvious -
particularly with che emerging situations in the Third World and more
especially with the emergence of guerrilla movements in African countries.
This inevitably Jed to pressure to define ‘combatant’ more broadly in order -
to include guerrillas