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Semester- First
Course Name- Law of Contract
Course Code- LB-CC-102
(Compulsory Paper)

Core course: 5 credits Classes 64 (4 Classes/ week + Tutorial)

The law relating to contracts is one of the basic laws to be studied by every law student the
world over. The law of contracts touches equally upon the lives of ordinary persons and the
activities of business whether organized on small or large scale. For any lawyer this branch of
law is extremely important and without a sound understanding of the underlying principles it
is impossible to succeed in his career.

This branch of law deals with law relating to promises, their formation, performance and
enforceability. It is scattered over several legislations. There are special legislations dealing
with particular contractual relationship, e.g. The Sale of Goods Act, 1930, The Partnership
Act, 1932. And there are various laws that contain certain special provisions for particular
situations. However, this paper will include a study of general principles of contracts spelt out
in sections 1-75 of the Indian Contract Act, 1872 together with certain provisions of related
legislations and Common Law.

Objectives of the Course:
e To acquaint the students with fundamental concepts of law relating to contracts.

e To study the Indian statutes specifically relating to contracts and to analyse the legal
provisions through case laws and the related reference material.

e To study the practical application of law relating to contracts.

Course Outcomes:

The students will be able to learn and understand:

e The system of formation and discharge of contracts in India and the role of courts in
enforcing them.

e The concept of voluntarily created civil obligations.

e Synthesis of case laws, identification of issues, applicability of relevant provisions
and critical analysis of the judicial decisions with reference to the Indian Contract
Act, 1872, the Specific Relief Act, 1963, the Indian Majority Act, 1875, and the
Information Technology Act, 2000.
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e Tracing the existing legal framework through latest Judgments and applicability of
provisions in the evolving as well as technological driven society.

Teaching Methodology:

e The course will be conducted through lectures, presentations and discussions.
o Class Room Teaching- 52 classes

o Presentations/discussions- 12 classes
CONTENTS
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(2) The Specific Relief Act, 1963
(3) The Indian Majority Act, 1875
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FORMATION OF AN AGREEMENT

Carlill v. Carbolic Smoke Ball Co.
[1891-4] All ER 127

On Nov. 13, 1891, the following advertisement was published by the defendants in the
“Pall Mall Gazette™:

“£ 100 reward will be paid by the Carbolic Smoke Ball Co. to any person who contracts
the increasing epidemic influenza, colds, or any diseases caused by taking cold, after
having used the ball three times daily for two weeks according to the printed directions
supplied with each ball. £ 1,000 is deposited with the Alliance Bank, Regent Street,
showing our sincerity in the matter. During the last epidemic of influenza many thousand
Carbolic Smoke Balls were sold as preventives against this disease, and in no ascertained
case was the disease contracted by those using the Carbolic Smoke Ball. One Carbolic
Smoke Ball will last a family several months, making it the cheapest remedy in the world
at the price — 10s. post free. The ball can be refilled at a cost of 5s. Address: Carbolic
Smoke Ball Co., 27, Princes Street, Hanover Square, London, W.”

The plaintiff, believing in the accuracy of the statements appearing in the advertisement with
regard to the efficacy of the smoke ball in cases of influenza, or as a preventive of that
disease, purchased one and used it three times every day, as directed by the instructions, for
several weeks, from the middle of November, 1891, until Jan. 17, 1892, at which latter date
she had an attack of influenza. Thereupon her husband wrote a letter for her to the
defendants, stating what had occurred, and asking for the £100 promised by the defendants in
the advertisement. The payment of that sum was refused by the defendants, and the present
action was brought for its recovery. At the trial before Hawkins J. and a special jury the facts
were not disputed, and the arguments of counsel on each side on the points of law involved in
the case were heard by the learned judge on further consideration. It was denied on the part of
the defendants that there was any contract between them and the plaintiff; and, alternatively,
that, if there were any, it was void as a wagering contract. Hawkins J., gave judgment for the
plaintiff and the defendants appealed.

LINDLEY, L.J. - This is an appeal by the defendants against a decision of Hawkins, J.,
rendering them liable to pay the plaintiff £100 under the circumstances to which I will allude
presently. The defendants are interested in selling as largely as possible an article they call
the “Carbolic smoke ball.” What that is I do not know. But they have great faith in it as an
effectual preventive against influenza and colds, or any diseases caused by taking cold, and as
also useful in a great variety of other complaints. They are so confident in the merits of this
thing that they say in one leaflet that the carbolic smoke ball never fails to cure all the
diseases therein mentioned when used strictly according to these directions. Like other
tradespeople they want to induce the public to have sufficient confidence in their preparation
to buy it largely. That being the position they put this advertisement into various newspapers.
It is printed in black-faced type, that is to say, the striking parts of it are. It is, therefore, put in
a form to attract attention, and they mean that it should attract attention for the purposes to
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which I have already alluded. [His Lordship read the advertisement.] The plaintiff is a lady
who, upon the faith of one of these advertisements, went and bought at a chemist’s in Oxford
Street one of these smoke balls. She used it three times daily for two weeks according to the
printed directions supplied. But before she had done using it she was unfortunate enough to
contract influenza, so that in her case this ball did not produce the desired effect. Whereupon
she says to the Carbolic Smoke Ball Co.: “Pay me this reward of £ 100.” “Oh no”, they
respond, “We will not pay you the £100.” She then brings an action, and Hawkins, J., has
held that the defendants must pay her the £100. Then they appeal to us and say that judgment
is erroneous. The appeal has been argued with great ingenuity by the defendants’ counsel,
and his contentions are reduced in substance to this that, put it as you will, this is not a
binding promise.

I will pass, before I proceed further, to some of the various contentions which were raised
for the purpose of disposing of them. I will afterwards return to the serious question which
arises. First, it was said no action will lie upon this advertisement because it is a policy of
insurance. You have, however, only got to look at it, I think, to dismiss that contention. Then
it was said that this is a wager or bet. Hawkins, J., examined that with his usual skill, and
came to the conclusion that nobody ever thought of a bet, and that there is nothing whatever
in common with a bet. I so entirely agree with him that I propose to pass that over as not
worth serious attention.

The first observation I would make upon this is that we are not dealing with any inference
of fact. We are dealing with an express promise to pay £ 100 in certain events. There can be
no mistake about that at all. Read this how you will, and twist it about as you will, here is a
distinct promise, expressed in language which is perfectly unmistakeable, that £100 reward
will be paid by the Carbolic Smoke Ball Co. to any person who contracts influenza after
having used the ball three times daily, and so on. One must look a little further and see if this
is intended to be a promise at all; whether it is a mere puff — a sort of thing which means
nothing. Is that the meaning of it? My answer to that question is “No”, and I base my answer
upon this passage: “£1,000 is deposited with the Alliance Bank, Regent Street, showing our
sincerity in the matter.” What is that money deposited for? What is that passage put in for,
except to negative the suggestion that this a mere puff, and means nothing at all? The deposit
is called in aid by the advertisers as proof of their sincerity in the matter. What do they mean?
It is to show their intention to pay the £100 in the events which they have specified. I do not
know who drew the advertisement, but he has distinctly in words expressed that promise. It is
as plain as words can make it.

Then it is said that it is a promise that is not binding. In the first place it is said that it is
not made with anybody in particular. The offer is to anybody who performs the conditions
named in the advertisement. Anybody who does perform the conditions accepts the offer. I
take it that if you look at this advertisement in point of law; it is an offer to pay £ 100 to
anybody who will perform these conditions, and the performance of these conditions is the
acceptance of the offer. That rests upon a string of authorities, the earliest of which is that
celebrated advertisement case of Williams v. Carwardine [(1883) 4 B. & Ad. 621], which has
been followed by a good many other cases concerning advertisements of rewards. But then it
is said : “Supposing that the performance of the conditions is an acceptance of the offer, that
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acceptance ought to be notified.” Unquestionably as a general proposition when an offer is
made, you must have it not only accepted, but the acceptance notified. But is that so in cases
of this kind? I apprehend that this is rather an exception to the rule, or, if not an exception, it
is open to the observation that the notification of the acceptance need not precede the
performance. This offer is a continuing offer. It was never revoked, and if notice of
acceptance is required (which I doubt very much, for I rather think the true view is that which
is as expressed and explained by Lord Blackburn in Brogden v. Metropolitan Rail. Co.
[(1877) 2 AC 666], the person who makes the offer receives the notice of acceptance
contemporaneously with his notice of the performance of the conditions. Anyhow, if notice is
wanted, he gets it before his offer is revoked, which is all you want in principle. But I doubt
very much whether the true view is not, in a case of this kind, that the person who makes the
offer shows by his language and from the nature of the transaction that he does not expect and
does not require notice of the acceptance apart from notice of the performance.

We have, therefore, all the elements which are necessary to form a binding contract
enforceable in point of law subject to two observations. First of all, it is said that this
advertisement is so vague that you cannot construe it as a promise; that the vagueness of the
language, to which I will allude presently, shows that a legal promise was never intended nor
contemplated. No doubt the language is vague and uncertain in some respects, and
particularly in that the £ 100 is to be paid to any person who contracts influenza after having
used the ball three times daily, and so on. It is said, “When are they to be used?” According
to the language of the advertisement no time is fixed, and, construing the offer most strongly
against the person who has made it, one might infer that any time was meant. I doubt whether
that was meant, and I doubt whether that would not be pushing too far the doctrine as to
construing language most strongly against the person using it. I doubt whether business
people, or reasonable people would understand that if you took a smoke ball and used it three
times daily for the time specified — two weeks — you were to be guaranteed against influenza
for the rest of your life. I do not think the advertisement means that, to do the defendants
justice. I think it would be pushing their language a little too far. But if it does not mean that,
what does it mean? It is for them to show what it does mean; and it strikes me that there are
two reasonable constructions to be put on this advertisement, either of which will answer the
purpose of the plaintiff. Possibly there are three.

It may mean that the promise of the reward is limited to persons catching the increasing
influenza, or any colds, or diseases caused by taking colds, during the prevalence of the
epidemic. That is one suggestion. That does not fascinate me, I confess. I prefer the other
two. Another is, that you are warranted free from catching influenza, or cold, or other
diseases caused by taking cold, while you are using this preparation. If that is the meaning,
then the plaintiff was actually using the preparation when she got influenza. Another meaning
— and the one which I rather think I should prefer myself — is becoming diseased within a
reasonable time after having used the smoke ball. Then it is asked: “What is a reasonable
time?” And one of my brothers suggested that depended upon the reasonable view of the time
taken by a germ in developing? I do not feel pressed by that. It strikes me that a reasonable
time may be got at in a business sense, and in a sense to the satisfaction of a lawyer in this
way. Find out what the preparation is. A chemist will tell you that. Find out from a skilled
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physician how long such a preparation could be reasonably expected to endure so as to
protect a person from an epidemic or cold. In that way you will get a standard to be laid
before a court by which it might exercise its judgment as to what a reasonable time would be.
And it strikes me, I confess, that the true construction of this is that £ 100 will be paid to
anybody who uses this smoke ball three times daily, for two weeks according to the printed
directions, and who gets influenza, or a cold, or some other disease caused by taking cold,
within a reasonable time after so using it. I think that is the fair and proper business
construction of it. If that is the true construction, it is enough for the plaintiff. Therefore, I say
no more about the vagueness of the document.

I come now to the last point, which I think requires attention, i.e., the question of
consideration. Counsel for the defendants has argued with great skill that this a nudum
pactum — that there is no consideration. We must apply to that argument the usual legal tests.
Let us see whether there is no advantage to the defendants. Counsel says it is no advantage to
them how much the ball is used. What is an advantage to them and what benefits them is the
sale, and he has put the ingenious case that a lot of these balls might be stolen, and that it
would be no advantage to them if the thief or other people used them. The answer to that I
think is this. It is quite obvious that, in the view of the defendants, the advertisers, a use of the
smoke balls by the public, if they can get the public to have confidence enough to use them,
will react and produce a sale which is directly beneficial to them, the defendants. Therefore, it
appears to me that out of this transaction emerges an advantage to them which is enough to
constitute a consideration. But there is another view of it. What about the person who acts
upon this and accepts the offer? Does not that person put himself to some inconvenience at
the request of the defendants? Is it nothing to use this ball three times daily at the request of
the defendants for two weeks according to the directions? Is that to go for nothing? It appears
to me that is a distinct inconvenience, if not a detriment, to any person who uses the smoke
ball. When, therefore, you come to analyse this argument of want of consideration, it appears to
me that there is ample consideration for the promise.

It appears to me, therefore, that these defendants must perform their promise, and if they
have been so unguarded and so unwary as to expose themselves to a great many actions, so
much the worse for them. For once in a way the advertiser has reckoned too much on the
gullibility of the public. It appears to me that it would be very little short of a scandal if we
said that no action would lie on such a promise as this, acted upon as it has been. The appeal
must be dismissed with costs.

BOWEN, L.J. - I am of the same opinion. We were asked by counsel for the defendants
to say that this document was a contract too vague to be enforced. The first observation that
arises is that the document is not a contract at all. It is an offer made to the public. The terms
of the offer, counsel says, are too vague to be treated as a definite offer, the acceptance of
which would constitute a binding contract. He relies on his construction of the document, in
accordance with which he says there is no limit of time fixed for catching influenza, and that
it cannot seriously be meant to promise to pay money to a person who catches influenza at
any time after the inhaling of the smoke ball. He says also that, if you look at this document
you will find great vagueness in the limitation of the persons with whom the contract was
intended to be made — that it does not follow that they do not include persons who may have
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used the smoke ball before the advertisement was issued, and that at all events, it is a contract
with the world in general. He further says, that it is an unreasonable thing to suppose it to be a
contract, because nobody in their senses would contract themselves out of the opportunity of
checking the experiment which was going to be made at their own expense, and there is no
such provision here made for the checking. He says that all that shows that this is rather in the
nature of a puff or a proclamation than a promise or an offer intended to mature into a
contract when accepted.

Counsel says that the terms are incapable of being consolidated into a contract. But he
seems to think that the strength of the position he desires to adopt is rather that the vagueness
of the document shows that no contract at all was intended. It seems to me that in order to
arrive at this contract we must read it in its plain meaning as the public would understand it. It
was intended to be issued to the public and to be read by the public. How would an ordinary
person reading this document construe it upon the points which the defendant’s counsel has
brought to our attention? It was intended unquestionably to have some effect, and I think the
effect which it was intended to have was that by means of the use of the carbolic smoke ball
the sale of the carbolic smoke ball should be increased. It was designed to make people buy
the ball. But it was also designed to make them use it, because the suggestions and allegations
which it contains are directed immediately to the use of the smoke ball as distinct from the
purchase of it. It did not follow that the smoke ball was to be purchased from the defendants
directly or even from agents of theirs directly. The intention was that the circulation of the
smoke ball should be promoted, and that the usage of it should be increased.

The advertisement begins by saying that a reward will be paid by the Carbolic Smoke
Ball Co. to any person who contracts influenza, and the defendants say that “contracts” there
does not apply only to persons who contract influenza after the publication of the
advertisement, but that it might include persons who had contracted influenza before. I cannot
so read it. It is written in colloquial and popular language. 1 think that the expression is
equivalent to this, that £ 100 will be paid to any person who shall contract influenza after
having used the carbolic smoke ball three times daily for two weeks. It seems to me that
would be the way in which the public would read it. A plain person who read this
advertisement would read it in this plain way, that if anybody after the advertisement was
published used three times daily for two weeks the carbolic smoke ball and then caught cold
he would be entitled to the reward.

Counsel says: “Within what time is this protection to endure? Is it to go on for ever or
what is to be the limit of time?” I confess that I think myself that there are two constructions
of this document, each of them contains good sense, and each of them seems to me to satisfy
the exigencies of the present action. It may mean that the protection is warranted to last
during the epidemic. If so, it was during the epidemic that the plaintiff contracted the disease.
I think more probably it means that it is to be a protection while it is in use. That seems to me
the way in which an ordinary person would understand an ordinary advertisement about
medicine and especially about a specific against influenza. It could not be supposed that after
you had left off using it you would still be protected for ever as if there was a stamp set upon
your forehead that you were never to catch influenza because you had used the carbolic
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smoke ball. T think it means during the use. It seems to me that the language of the
advertisement lends itself to that construction. It says:

“During the last epidemic of influenza many thousand Carbolic Smoke Balls were sold,
and in no ascertained case was the disease contracted by those using the Carbolic Smoke
Ball.”

The advertisement concludes with saying that one smoke ball will last a family several
months — which means that it is to be continually used — and that the ball can be refilled at a
cost of 5s. I, therefore, have no hesitation in saying that I think on the plain construction of
this advertisement the protection was to ensure during the time that the carbolic smoke ball
was being used. Lindley, L.J., thinks that the contract would be sufficiently definite if you
were to read it in the sense that the protection was to be warranted during a reasonable period
after use. [ have some difficulty myself on that point, but it is not necessary for me to develop
it, because as I read the contract it covered the exact moment during which the disease here
was contracted.

Was the £ 100 reward intended to be paid? It not only says the reward will be paid, but it
says: “We have lodged £ 1,000 to meet it.” Therefore, it cannot be said that it was intended to
be a mere puff. I think it was intended to be understood by the public as an offer which was to
be acted upon, but counsel for the defendants says that there was no check on the persons
who might claim to have used the ball and become entitled to the reward, and that it would be
an insensate thing to promise £ 100 to a person who used the smoke ball unless you could
check his using it. The answer to that seems to me to be that, if a person chooses to make
these extravagant promises, he probably does so because it pays him to make them, and if he
has made them the extravagance of the promises is no reason in law why he should not be
bound by them.

It is said it is made to all the world, i.e., to anybody. It is not a contract made with all the
world. There is the fallacy of that argument. It is an offer made to all the world, and why
should not an offer be made to all the world which is to ripen into a contract with anybody
who comes forward and performs the conditions? It is an offer to become liable to anyone,
who before it is retracted performs the conditions. Although the offer is made to all the world
the contract is made with that limited portion of the public who come forward and perform
the conditions on the faith of the advertisement. This case is not like those cases in which you
offer to negotiate, or you issue an advertisement that you have got a stock of books to sell or
houses to let, in which case there is no offer to be bound by any contract. Such
advertisements are offers to negotiate, offers to receive offers, offers “to chaffer”, as a learned
judge in one of the cases has said: per Willes J., in Spencer v. Harding [(1870) L.R. 5 CP
561]. If this is an offer to be bound on a condition, then there is a contract the moment the
acceptor fulfils the condition. That seems to me to be sense, and it is also the ground on
which all these advertisement cases have been decided during the century. It cannot be put
better than in Willes, J.’s judgment in Spencer v. Harding, where he says (at p. 563):

“There never was any doubt that the advertisement amounted to a promise to pay the
money to the person who first gave information. The difficulty suggested was that it was
a contract with all the world. But that, of course, was soon overruled. It was an offer to
become liable to any person who, before the offer should be retracted, should be the



person to fulfil the contract of which the advertisement was an offer or tender. That is not
the sort of difficulty which presents itself here. If the circular had gone on ‘and we
undertake to sell to the highest bidder’, the reward cases would have applied, and there
would have been a good contract in respect of the persons.”

As soon as the highest bidder presents himself — says Willes, J., in effect — the person who
was to hold the vinculum juris on the other side of the contract was ascertained, and it
became settled.

Then it was said that there was no notification of the acceptance of the offer. One cannot
doubt that as an ordinary rule of law an acceptance of an offer made ought to be notified to
the person who makes the offer, in order that the two minds may come together. Unless you
do that, the two minds may be apart, and there is not that consensus which is necessary
according to the English law to constitute a contract. But the mode of notifying acceptance is
for the benefit of the person who makes the offer as well as for the opposite party, and so the
person who makes the offer may dispense with notice to himself if he thinks it desirable to do
so. I suppose there can be no doubt that where a person in an offer made by him to another
person expressly or impliedly intimates that a particular mode of acceptance is sufficient to
make the bargain binding, it is only necessary for the person to whom the offer is made to
follow the indicated method of acceptance. And if the person making the offer expressly or
impliedly intimates in his offer that it will be sufficient to act on the proposal without
communicating acceptance of it to himself, and the offer is one which in its character
dispenses with notification of the acceptance, then according to the intimation of the very
person proposing the contract, performance of the condition is a sufficient acceptance without
notification. That seems to me to be the principle which lies at the bottom of the acceptance
cases, of which an instance is the well-known judgment of Mellish, L.J., in Harris v.
Nickerson [(1873) L.R. 8 Q.B. 286], and Lord Blackburn’s opinion in the House of Lords in
Brogden v. Metropolitan Rail. Co. [(1877) 2 AC 666 at 691]. It seems to me that that is
exactly the line which he takes.

If that is the law, how are you to find out whether the person who makes the offer does
intimate that notification of acceptance will not be necessary in order to constitute a binding
bargain? In many cases you look to the offer itself. In many cases you extract the answer
from the character of the business which is being done. And in the advertisement cases it
seems to me to follow as an inference to be drawn from the transaction itself that a person is
not to notify his acceptance of the offer before he performs the conditions, but that, if he
performs the conditions at once, notification is dispensed with. It seems to me, also, that no
other view could be taken from the point of view of common sense. If I advertise to the world
that my dog is lost and that anybody who brings him to a particular place will be paid some
money, are all the police or other persons whose business is to find lost dogs to be expected
to sit down and write me a note saying that they have accepted my proposal? Of course they
look for the dog, and as soon as they find the dog, they have performed the condition. The
very essence of the transaction is that the dog should be found. It is not necessary under such
circumstances, it seems to me, that in order to make the contract binding, there should be any
notification of acceptance. It follows from the nature of the thing that the performance of the
condition is sufficient acceptance without the notification of it. A person who makes an offer
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in an advertisement of that kind makes an offer which must be read by the light of that
common sense reflection. In his offer he impliedly indicates that he does not require
notification of the acceptance of the offer.

In the present case the promise was put forward, I think, with the intention that it should
be acted upon, and it was acted upon. It seems to me that there was ample consideration for
the promise, and that, therefore, the plaintiff is entitled to recover the reward.

[A.L. Smith, L.]J., delivered judgment to the same effect: Ed].
sfeskeskesk

Pharmaceutical Society of Great Britain v. Boots Cash Chemist
(Southern) Ltd. (1952) 2 All ER Rep. 456

LORD GODDARD, C. J. - This is a Special Case stated under R.S.C. Ord. 34, r. 1, and
agreed between the parties and it turns on s. 18(1) of the Pharmacy and Poisons Act, 1933,
which provides:

“Subject to the provisions of this Part of this Act, it shall not be lawful —

(a) for a person to sell any poison included in Part I of the Poison List, unless — (i) he
is an authorised seller of poisons; and (ii) the sale is effected on premises duly
registered under Part I of this Act; and (iii) the sale is effected by, or under the
supervision of, a registered pharmacist.”

The defendants have adopted what is called a “self-service” system in some of their shops
— in particular, in a shop at 73, Burnt Oak Broadway, Edgware. The system of self-service
consists in allowing persons who resort to the shop to go to shelves where goods are exposed
for sale and marked with the price. They take the article required and go to the cash desk,
where the cashier or assistant sees the article, states the price, and takes the money. In the part
of the defendants’ shop which is labelled “Chemist’s dept.” there are on certain shelves
ointments and drugs, some of which contain poisonous substances but in such minute
quantities that there is no acute danger. These substances come within Part I of the Poisons
List, but the medicines in the ordinary way may be sold without a doctor’s prescription and
can be taken with safety by the purchaser. There is no suggestion that the defendants expose
dangerous drugs for sale. Before any person can leave with what he has bought he has to pass
the scrutiny and supervision of a qualified pharmacist.

The question for decision is whether the sale is completed before or after the intending
purchaser has paid his money, passed the scrutiny of the pharmacist, and left the shop, or, in
other words, whether the offer out of which the contract arises is an offer of the purchaser or
an offer of the seller.

In Carlill v. Carbolic Smoke Ball Co. [(1893) 1 Q.B. 256], a company offered
compensation to anybody who, having used the carbolic smoke ball for a certain length of
time in a prescribed manner, contracted influenza. One of the inducements held out to people
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to buy the carbolic smoke ball was a representation that it was a specific against influenza.
The plaintiff used it according to the prescription, but, nevertheless, contracted influenza. She
sued the Carbolic Smoke Ball Co. for the compensation and was successful. In the Court of
Appeal Bowen, L.J., said [(1893) 1 Q.B. 269]:

“[T]here can be no doubt that where a person in an offer made by him to another person,
expressly or impliedly intimates a particular mode of acceptance as sufficient to make the
bargain binding, it is only necessary for the other person to whom such offer is made to
follow the indicated method of acceptance; and if the person making the offer, expressly
or impliedly intimates in his offer that it will be sufficient to act on the proposal without
communicating acceptance of it to himself, performance of the condition is a sufficient
acceptance without notification.”

Counsel for the plaintiffs says that what the defendants did was to invite the public to
come into their shop and to say to them: “Help yourself to any of these articles, all of which
are priced,” and that was an offer by the defendants to sell to any person who came into the
shop any of the articles so priced. Counsel for the defendants, on the other hand, contends
that there is nothing revolutionary in this kind of trading, which, he says, is in no way
different from the exposure of goods which a shop keeper sometimes makes outside or inside
his premises, at the same time leaving some goods behind the counter. It is a well-established
principle that the mere fact that a shop keeper exposes goods which indicate to the public that
he is willing to treat does not amount to an offer to sell. I do not think I ought to hold that
there has been here a complete reversal of that principle merely because a self-service scheme
is in operation. In my opinion, what was done here came to no more than that the customer
was informed that he could pick up an article and bring it to the shop-keeper, the contract for
sale being completed if the shop-keeper accepted the customer’s offer to buy. The offer is an
offer to buy, not an offer to sell. The fact that the supervising pharmacist is at the place where
the money has to be paid is an indication that the purchaser may or may not be informed that
the shop keeper is willing to complete the contract. One has to apply common sense and the
ordinary principles of commerce in this matter. If one were to hold that in the case of self-
service shops the contract was complete directly the purchaser picked up the article, serious
consequences might result. The property would pass to him at once and he would be able to
insist on the shop keeper allowing him to take it away, even where the shop-keeper might
think it very undesirable. On the other hand, once a person had picked up an article, he would
never be able to put it back and say that he had changed his mind. The shop-keeper could say
that the property had passed and he must buy.

It seems to me, therefore, that it makes no difference that a shop is a self-service shop and
that the transaction is not different from the normal transaction in a shop. The shop-keeper is
not making an offer to avail every article in the shop to any person who may come in, and
such person cannot insist on buying by saying: “I accept your offer.” Books are displayed in a
bookshop and customers are invited to pick them up and look at them even if they do not
actually buy them. There is no offer of the shop-keeper to sell before the customer has taken
the book to the shop-keeper or his assistant and said that he wants to buy it and the shop-
keeper has said: “Yes.” That would not prevent the shop-keeper, seeking the book picked up,
from saying: “I am sorry I cannot let you have that book. It is the only copy I have got, and I
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have already promised it to another customer.” Therefore, in my opinion, the mere fact that a
customer picks up a bottle of medicine from a shelf does not amount to an acceptance of an
offer to sell, but is an offer by the customer to buy. I feel bound also to say that the sale here
was made under the supervision of a pharmacist. There was no sale until the buyer’s offer to
buy was accepted by the acceptance of the purchase price, and that took place under the
supervision of a pharmacist. Therefore, judgment is for the defendants.

kock sk ok ok
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Balfour v. Balfour
(1918-19) ALL ER 860 (C.A.)

WARRINGTON, L. J. — The wife in this case sues her husband for money which she
claims to be due to her from her husband as an agreed allowance of £ 30 a month, the wife
agreeing to support herself throughout without calling upon her husband for any maintenance
and support. The wife therefore sets out to prove a binding legal contract between herself and
her husband, that the husband shall in consideration of a promise by the wife pay her the sum
of £ 30 a month.

The learned judge in the court below has found in these terms:

“It seems to me on these letters that there was a definite bargain between the husband and
the wife under which, while the husband was in India and in a sufficient position and the
wife was in England living separate from him, she should be paid a definite sum of £ 30 a
month, and that agreement was made when the husband returned to Ceylon, and was re-
affirmed on at least two occasions after unhappy differences had shown themselves, at
any rate on the part of the husband, and when it was probable that their separation might
last for some time.”

Then he proceeded, having found that there was this definite agreement. With all respect to
him it was not a definite agreement at all because it continued under the circumstances
arising. But, having found on the facts that there was such an agreement, he proceeded to
show that agreement could be supported as a legal contract because there was sufficient
consideration in the promise made by the wife.

We have now to determine whether there was in the first place a contract in the legal
sense between the husband and wife under which the husband was bound to pay this £ 30 a
month. There really is no dispute about the facts. The parties were married in August, 1900.
The husband had a post under the Government of Ceylon as director of irrigation, and after
the marriage they went to Ceylon and lived there together until the year 1915, except that for
a short time in 1906 they together paid a visit to this country, and in 1908 the wife came
home to this country in order to submit to an operation. In November, 1915, the wife came to
this country, the husband coming home on leave, they came together intending to return.
They remained in England until August, 1916, when the husband’s leave had expired and he
had to return. The wife, however, on the doctor’s advice, was to remain in England. On
August 8, 1916, the husband was about to sail, and it is on that day that it is alleged that the
agreement sued upon was made by parol between the husband and wife. The wife gave
evidence of what took place, and I think that I cannot do better than refer to the learned
judge’s note for the account of what she said took place. She said: “In August, 1916, my
husband’s leave was up. I was suffering from rheumatoid arthritis. My doctor advised my
staying in England for some months, and not to go out till November 4. I booked a passage
for next sailing day in September. On August 8 my husband sailed. He gave me a cheque
from August 8 to August 31 for £ 24, and promised to give me £ 30 per month till I joined
him in Ceylon.” There were certain letters read as to which I shall have to say a word or two
presently, and then the wife said later on: “My husband and I wrote the figure together on
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August 8 and £34 was shown. Afterwards he said £30.” That means that the husband jotted
down on a bit of paper certain figures which showed that the ordinary monthly expenses of
the wife, at least, that is what I infer the sheet of paper showed, would amount to £ 22 a
month, and then they added a round sum of £ 12, which brought it up to £ 34, but, after some
discussion, the amount was taken to be the round sum of £ 30. In cross-examination the wife
said that they had not agreed to live apart until subsequent differences arose between them,
and that in August, 1916, such agreement as might be made by a couple living in amity was
made, the husband assessing the wife’s needs and saying that he would send £ 30 per month.
That is really all the evidence as to what took place between the parties. The agreement, if
made at all, was a parol agreement made on August 8, 1916. The letters which have been
referred to really throw no light at all upon the legal position between the parties. Perhaps the
most important thing in the course of these letters is that on one occasion the wife appears to
have incurred some extra expense through entertaining some friends of the husband. She
asked for some more money and he sent it. That comes to nothing.

Those being the facts, what is really the position? We have to say whether on these facts
there is a legal contract between these parties. In other words, we have to decide whether
what took place between the parties was in the nature of a legal contract, or whether it was
merely an arrangement made between the husband and the wife of the same nature as a
domestic arrangement which may be made every day between any ordinary husband and wife
who are living together in friendly intercourse. It may be, and I do not for a moment say that
it is not, possible nowadays for such a contract as is alleged in the present case to be made
between the husband and the wife. The question is whether such a contract was made. That
can only be established either by proving that it was made in express terms, or that there is a
necessary implication from the circumstances of the parties and the transaction generally that
such a contract was made. It is quite plain that no such contract was made in express terms,
and there was no bargain on the part of the wife at all. All that took place was this: the two
parties met in a friendly way and discussed what would be necessary for the support of the
wife while she was detained in England, the husband being in Ceylon, and they came to the
conclusion that the sum of £ 30 per month would be about right; but there is no evidence at
all of any express bargain by the wife that she would in all the circumstances treat that as
compensation for or in satisfaction of the obligations of the husband towards her to maintain
her. Can we find a contract from the position of the parties? It seems to me it is quite
impossible. If we were to imply such a contract as that in this case we should be implying on
the part of the wife that, whatever happened and whatever might be the change of
circumstances while the husband was away, she should be content with the sum of £ 30 per
month, and fetter herself by an obligation which would be binding upon her in law not to
require him to pay anything more. On the other hand, we should be implying on the part of
the husband a bargain on his part to pay £ 30 per month for some indefinite period whatever
might be his circumstances. There again, it seems to me that it would be impossible to make
any such implication. Really the matter reduces itself to an absurdity when one considers it,
because, if we were to hold that there was a contract in this case, we should have to hold that
with regard to all the more or less trivial concerns of life, when a wife at the request of her
husband makes a promise to him, that is a promise which can be enforced in law. All I can
say is that there is no such contract here. These two people never intended to make this a
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bargain which could be enforced in law. The husband expressed his intention to make this
payment, and he promised to make this payment, and he was bound in honour to continue it
so long as he was in a position to do so. The wife, on the other hand, as far as I can see, made
no bargain at all. That is, in my judgment, sufficient to dispose of this case. It is unnecessary
to consider whether if the husband failed to make the payments the wife could pledge his
credit, or whether if he failed to make the payments the wife could have made some other
arrangements. The only question that we have to consider is whether the wife has made out a
contract which she has set out to do. In my judgment she has not. I think, therefore, that the
judgment of Sargent, J. cannot stand. The appeal ought to be allowed, and judgment ought to
be entered for the husband.

ATKIN, L.J. — The defence to this action on the alleged contract is that the husband says he
entered into no contract with his wife, and for the determination of that it is necessary to
remember that there are agreements between parties which do not result in contracts within
the meaning of that term in our law. The ordinary example is where two parties agree to take
a walk together, or where there is an offer and an acceptance of hospitality. Nobody would
suggest in ordinary circumstances that those agreements result in what we know as a contract,
and one of the most usual forms of agreement which does not constitute a contract appears to
me to be the arrangements which are made between husband and wife. It is quite common,
and it is the natural and inevitable result of the relationship of husband and wife, that the two
spouses should make agreements between themselves, agreements such as are in dispute in
this action, agreements for allowances by which the husband agrees that he will pay to his
wife a certain sum of money per week or per month or per year to cover either her own
expenses or the necessary expenses of the household and of the children, and in which the
wife promises either expressly or impliedly to apply the allowances for the purpose for which
it is given.

To my mind those agreements, or many of them, do not result in contracts at all, and they
do not result in contracts even though there may be what as between other parties would
constitute consideration for the agreement. The consideration, as we know, may consist either
in some right, interest, profit, or benefit accruing to one party, or some forbearance,
detriment, loss, or responsibility given, suffered, or undertaken by the other. This is a well-
known definition, and it constantly happens, I think, that such arrangements made between
husband and wife are arrangements in which there are mutual promises, or in which there is
consideration in form within the definition that I have mentioned. Nevertheless they are not
contracts, and they are not contracts because the parties did not intend that they should be
attended by legal consequences. It would be the worst possible example to hold that
agreements such as this resulted in legal obligations which could be enforced in the courts. It
would mean that when a husband made his wife a promise to give her an allowance of £ 30s,
or £ 2 per week, whatever he could afford to give her for the maintenance of the household
and children, and she promised so to apply it, not only could she sue him for his failure in any
week to supply the allowance, but he could sue her for non-performance of the obligation,
express or implied, which she had undertaken upon her part. The small courts of this country
would have to be multiplied one hundredfold if these arrangements did result in fact in legal
obligations. They are not sued upon, and the reason that they are not sued upon is not because
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the parties are reluctant to enforce their legal rights when the agreement is broken, but they
are not sued upon because the parties in the inception of the arrangement never intended that
they should be sued upon. Agreements such as these, as I say, are outside the realm of
contracts altogether. The common law does not regulate the form of agreements between
spouses. Their promises are not sealed with seals and sealing wax. The consideration that
really obtains for them is that natural love and affection which counts for so little in these
cold courts. The terms may be repudiated, varied, or renewed as performance proceeds, or as
the disagreements develop, and the principles of the common law as to exoneration and
discharge and accord and satisfaction are such as find no place in the domestic code. The
parties themselves are advocates, judges, courts, sheriff’s officer and reporter. In respect of
these promises each house is a domain into which the King’s writ does not seek to run, and to
which his officers do not seek to be admitted.

The only question in the present case is whether or not this promise was of such a class or
not. For the reasons given by my brethren it appears to me to be plain. I think it is plainly
established that the promise here was not intended by either party to be attended by legal
consequences. I think the onus was upon the wife, and that the wife has not established any
contract. The parties were living together, the wife intending to return to Ceylon. The
suggestion is that she bound herself to accept, as he bound himself to pay £ 30 per month
under all circumstances, and that she bound herself to be satisfied with that sum under all
circumstances, and, although she was in ill-health and in this country, that out of that sum she
undertook to defray the whole of the medical expenses that might fall upon her whatever
might be the development of her illness, and in whatever expenses it might involve her. To
my mind neither party contemplated such a result. I think that the parol evidence upon which
the contract turns does not establish a contract. I think that the written evidence, the letters to
which alone, oddly enough, the learned judge in the court below in his judgment refers, do
not evidence such a contract, or apply, as they should be applied, to the oral evidence which
was given by the wife which is not in dispute. For these reasons I think that the judgment of
the learned judge in the court below was wrong, and that this appeal should be allowed.

[DUKE, L.J., delivered judgment to the same effect: Ed].
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Lalman Shukla v. Gauri Datt
(1913) XL ALIJR 489

BANERJI, J. — The facts of this case are these:- In January last the nephew of the
defendant absconded from home and no trace of him was found. The defendant sent his
servants to different places in search of the boy and among these was the plaintiff, who was
the munim of his firm. He was sent to Hardwar and money was given to him for his railway
fare and other expenses. After this the defendant issued hand-bills offering a reward of Rs.
501 to any one who might find out the boy. The plaintiff traced the boy to Rishikesh and
there found him. He wired to the defendant who went to Hardwar and brought the boy back
to Cawnpore. He gave the plaintiff a reward of two sovereigns and, afterwards, on his return
to Cawnpore, gave him twenty rupees more. The plaintiff did not ask for any further payment
and continued in the defendant’s service for about six months, when he was dismissed. He
then brought the suit, out of which this application arises, claiming Rs. 499 out of the amount
of the reward offered by the defendant under the hand-bills issued by him. He alleged in his
plaint that the defendant had promised to pay him the amount of the reward in addition to
other gifts and travelling expenses when he sent him to Hardwar. This allegation has been
found to be untrue and the record shows that the hand-bills were issued subsequently to the
plaintiff’s departure for Hardwar. It appears, however, that some of the defendant’s hand-bills
were sent to him there.

The Court below having dismissed the claim, this application for revision has been made
by the plaintiff and it is claimed on his behalf that, as he traced out the boy, he is entitled to
the reward offered by the defendant.

The learned advocate for the defendant contends that the plaintiff’s claim can only be
maintained on the basis of contract; that there must have been an acceptance of the offer and
an assent to it, that there was no contract between the parties in this case and that, in any case,
the plaintiff was already under an obligation to do what he did and was, therefore, not entitled
to recover. On the other hand, it is contended on behalf of the plaintiff that a privity of
contract was unnecessary and that neither motive nor knowledge was essential. The learned
Counsel for the plaintiff relies on the case of Williams v. Carwardine [(1833) 4 B. & A. 621]
and Gibbons v. Proctor [(1891) 64 L.T. 594]. These cases no doubt support the contention of
the learned Counsel and the result of them seems to be that the mere performance of the act is
sufficient to entitle the person performing it to obtain the reward advertised for. These cases
have, however, been adversely criticised by Sir Frederick Pollock (Law of Contracts, 8"
Edn., pp. 15 and 22) and by the American author Ashley (in his Law of Contracts, pp. 16, 23
and 24). In my opinion, a suit like the present can only be founded on a contract. In order to
constitute a contract, there must be an acceptance of offer and there can be no acceptance
unless there is a knowledge of the offer. Motive is not essential but knowledge and intention
are. In the case of a public advertisement offering a reward, the performance of the act raises
an inference of acceptance. This is manifest from Section 8 of the Contract Act, which
provides that “performance of the conditions of a proposal is an acceptance of the proposal.”
As observed by Ashley in his work on Contracts already referred to, “if there is intent to
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accept, the contract arises upon performance of the requested service during the continuance
of the offer and the offeree is then entitled to the reward promised” (p. 23). Where, therefore,
an advertisement offering a reward for the performance of a particular act is published, and
the act is performed, there is a complete contract and a claim for the reward arises on the
basis of the contract.

In the present case, however, the claim cannot be regarded as one on the basis of a
contract. The plaintiff was in the service of the defendant. As such servant he was sent to
search for the missing boy. It was, therefore, his duty to search for the boy. It is true that it
was not within the ordinary scope of his duties as a munim to search for a missing relative of
his master, but when he agreed to go to Hardwar in search of the boy he undertook that
particular duty and there was an obligation on him to search for and trace out the boy. Being
under that obligation, which he had incurred before the reward in question was offered, he
cannot, in my opinion, claim the reward. There was already a subsisting obligation and,
therefore, the performance of the act cannot be regarded as a consideration for the
defendant’s promise. For the above reasons, I hold that the decision of the court below is
right and I dismiss this application with costs.

k ook ok ok ok
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Bhagwandas Goverdhandas Kedia v.

M/s. Girdharilal Parshottamdas & Co.
A.LR. 1966 SC 543

J.C. SHAH, J. - Messrs. Girdharilal Parshottamdas and Company- hereinafter called “the
plaintiffs” commenced an action in the City Civil Court at Ahmedabad against the Kedia
Ginning Factory and Oil Mills of Khamgaon- hereinafter called “the defendants” for a decree
for Rs. 31,150 on the plea that the defendants had failed to supply cotton seed cake which
they had agreed to supply under an oral contract, dated July 22, 1959 negotiated between the
parties by conversation on long distance telephone. The plaintiffs submitted that the cause of
action for the suit arose at Ahmedabad, because the defendants had offered to sell cotton seed
cake which offer was accepted by the plaintiffs at Ahmedabed, and also because the
defendants were under the contract bound to supply the goods at Ahmedabad, and the
defendants were to receive payment for the goods through a Bank at Ahmedabad. The
defendants contended that the plaintiffs had by a message communicated by telephone
offered to purchase cotton seed cake, and they (the defendants) had accepted the offer at
Khamgaon, that under the contract delivery of the goods contracted for was to be made at
Khamgaon, price was also to be paid at Khamgaon and that no part of the cause of action for
the suit had arisen within the territorial jurisdiction of the City Civil court, Ahmedabad.

3. The defendants contend that in the case of a contract by conversation on telephone, the
place where the offer is accepted is the place where the contract is made, and that Court alone
has jurisdiction within the territorial jurisdiction of which the offer is accepted and the
acceptance is spoken into the telephone instrument. It is submitted that the rule which
determines the place where a contract is made is determined by Ss. 3 and 4 of the Indian
Contract Act, and applies uniformly whatever may be the mode employed for putting the
acceptance into a course of transmission, and that the decisions of the Courts in the United
Kingdom, dependent not upon express statutory provisions but upon the somewhat elastic
rules of common law, have no bearing in determining this question. The plaintiffs on the
other hand contend that making of an offer is part of the cause of action in a suit for damages
for breach of contract, and the suit lies in the Court within the jurisdiction of which the
offeror has made the offer which on acceptance has resulted into a contract. Alternatively,
they contend that intimation of acceptance of the offer being essential to the formation of a
contract, the contract takes place where such intimation is received by the offeror.

6. The principal contention raised by the defendants raises a problem of some complexity
which must be approached in the light of the relevant principles of the common law and
statutory provisions contained in the Contract Act. A contract unlike a tort is not unilateral. If
there be no “meeting of minds” no contract may result. There should, therefore, be an offer
by one party, express or implied, and acceptance of that offer by the other in the same sense
in which it was made by the other. But an agreement does not result from a mere state of
mind: intent to accept an offer or even a mental resolve to accept an offer does not give rise to
a contract. There must be intent to accept and some external manifestation of that intent by
speech, writing or other act, and acceptance must be communicated to the offeror, unless he
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has waived such intimation, or the course of negotiations implies an agreement to the
contrary.

7. The Contract Act does not expressly deal with the place where a contract is made.
Sections 3 and 4 of the Contract Act deal with the communication, acceptance and revocation
of proposals. By S. 3 the communication of a proposal, acceptance of a proposal and
revocation of a proposal and acceptance, respectively, are deemed to be made by any act or
omission of the party proposing, accepting or revoking, by which he intends to communicate
such proposal, acceptance or revocation, or which has the effect of communicating it. Section
4 provides:

“The communication of a proposal is complete when it comes to the knowledge of the
person to whom it is made.

The communication of an acceptance is complete-

as against the proposer, when it is put in course of transmission to him, so as to be out of
the power of the acceptor;
as against the acceptor, when it comes to the knowledge of the proposer.

The communication of a revocation is complete,-

as against the person who makes it, when it is put into a course of transmission to
the person to whom it is made, so as to be out of the power of the person who
makes it, as against the person to whom it is made, when it comes to his
knowledge.”

In terms S. 4 deals not with the place where a contract takes place, but with the
completion of communication of a proposal, acceptance and revocation. In determining the
place where a contract takes place, the interpretation clauses in S. 2 which largely incorporate
the substantive law of contract must be taken into account. A person signifying to another his
willingness to do or to abstain from doing anything, with a view to obtaining the assent of
that other to such act or abstinence is said to make a proposal: Clause (a). When the person to
whom the proposal is made signifies his assent thereto, the proposal is said to be accepted. A
proposal when accepted, becomes a promise: Cl. (b) and every promise and every set of
promises, forming the consideration for each other is an agreement: Cl. (e). An agreement
enforceable at law is a contract: Cl. (h). By the second clause of S. 4, the communication of
an acceptance is complete as against the proposer, when it is put in a course of transmission
to him, so as to be out of the power of the acceptor. This implies that where communication
of an acceptance is made and it is put in a course of transmission to the proposer, the
acceptance is complete as against the proposer: as against the acceptor, it becomes complete
when it comes to the knowledge of the proposer. In the matter of communication of
revocation it is provided that as against the person who makes the revocation it becomes
complete when it is put into a course of transmission to the person to whom it is made, so as
to be out of the power of the person who makes it and as against the person to whom it is
made when it comes to his knowledge. But S. 4 does not imply that the contract is made qua
the proposer at one place and qua the acceptor at another place. The contract becomes
complete as soon as the acceptance is made by the acceptor and unless otherwise agreed
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expressly or by necessary implication by the adoption of a special method of intimation,
when the acceptance of offer is intimated to the offeror.

8. Acceptance and intimation of acceptance of offer are, therefore, both necessary to
result in a binding contract. In the case of a contract which consists of mutual promises, the
offeror must receive intimation that the offeree has accepted his offer and has signified his
willingness to perform his promise. When parties are in the presence of each other the
method of communication will depend upon the nature of the offer and the circumstances in
which it is made. When an offer is orally made, acceptance may be expected to be made by
an oral reply, but even a nod, or other act which indubitably intimates acceptance may
suffice. If the offeror receives no such intimation, even if the offeree has resolved to accept
the offer a contract may not result. But on this rule is engrafted an exception based on
grounds of convenience which has the merit not of logic or principle in support, but of long
acceptance by judicial decisions. If the parties are not in the presence of each other, and the
offeror has not prescribed a mode of communication of acceptance, insistence upon
communication of acceptance of the offer by the offeree would be found to be inconvenient,
when the contract is made by letters sent by post. In Adams v. Lindsell [(1818) I B and Ald
681], it was ruled as early as in 1818 by the Court of King’s Bench in England that the
contract was complete as soon as it was put into transmission. In Adam case, the defendants
wrote a letter to the plaintiff offering to sell a quantity of wool and requiring an answer by
post. The plaintiff accepted the offer and posted a letter of acceptance, which was delivered to
the defendants nearly a week after they had made their offer. The defendants, however, sold
the goods to a third party, after the letter of acceptance was posted but before it was received
by the defendants. The defendants were held liable in damages. The Court in that case is
reported to have observed that

“if the defendants were not bound by their offer when accepted by the plaintiftf’s till
the answer was received, then the plaintiffs ought not to be bound till after they had
received the notification that the defendants had received their answer and assented
to it. And so it might go on ad infinitum”.

The rule in Adams case, was approved by the House of Lords in Dunlop v. Vincent
Higgins [(1848) 1 HLC 381]. The rule was based on commercial expediency, or what
Cheshire calls “empirical grounds”. It makes a large inroad upon the concept of consensus; “a
meeting of minds” which is the basis of formation of a contract. It would be futile, however,
to enter upon an academic discussion, whether the exception is justifiable in strict theory, and
acceptable in principle. The exception has long been recognized in the United Kingdom and
in other countries where the law of contracts is based on the common law of England.
Authorities in India also exhibit a fairly uniform trend that in case of negotiations by post the
contract is complete when acceptance of the offer is put into a course of transmission to the
offeror: see Baroda Oil Cakes Traders case [AIR 1954 Bom. 451], and cases cited therein. A
similar rule has been adopted when the offer and acceptance are by telegrams. The exception
to the general rule requiring intimation of acceptance may be summarized as follows. When
by agreement, course of conduct, or usage of trade, acceptance by post or telegram is
authorised, the bargain is struck and the contract is complete when the acceptance is put into
a course of transmission by the offeree by posting a letter or dispatching a telegram.
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9. The defendants contend that the same rule applies in the case of contracts made by the
conversation on telephone. The plaintiffs contend that the rule which applies to those
contracts is the ordinary rule which regards a contract as complete only when acceptance is
intimated to the proposer. In the case of a telephone conversation, in a sense the parties are in
the presence of each other: each party is able to hear the voice of the other. There is
instantaneous communication of speech intimating offer and acceptance, rejection or counter-
offer. Intervention of an electrical impulse which results in the instantaneous communication
of messages from a distance does not alter the nature of the conversation so as to make it
analogous to that of an offer and acceptance through post or by telegraph.

10. It is true that the Posts and Telegraph Department has general control over
communication by telephone and especially long distance telephones, but that is not a ground
for assuming that the analogy of a contract made by post will govern this mode of making
contracts. In the case of correspondence by post or telegraphic communication, a third agency
intervenes and without the effective intervention of that third agency, letters or messages
cannot be transmitted. In the case of a conversation by telephone, once a connection is
established there is in the normal course no further intervention of another agency. Parties
holding conversation on the telephone are unable to see each other: they are also physically
separated in space, but they are in the hearing of each other by the aid of a mechanical
contrivance which makes the voice of one heard by the other instantaneously and
communication does not depend upon an external agency.

11. In the administration of the law of contracts, the Courts in India have generally been
guided by the rules of the English common law applicable to contracts where no statutory
provision to the contrary is in force. The Courts in the former Presidency towns by the terms
of their respective letters patents, and the Courts outside the Presidency towns by Bengal
Regulation III of 1793, Madras Regulation II of 1802 and Bombay Regulation IV of 1827
and by the diverse Civil Courts Acts were enjoined in cases where no specific rule existed to
act according to “law or equity’ in the case of chartered High Courts and elsewhere according
to justice, equity and good conscience - which expressions have been consistently interpreted
to mean the rules of English common law, so far as they are applicable to the Indian society
and circumstances.

12. In England the Court of Appeal has decided in Entores Ltd. v. Miles Far East
Corporation [(1955) 2 QB327] that:

“... Where a contract is made by instantaneous communication e.g. by telephone, the
contract is complete only when the acceptance is received by the offeror, since generally
an acceptance must be notified to the offeror to make a binding contract.”

In Entores Ltd. case, the plaintiff made an offer from London by Telex to the agents in
Holland of the defendant Corporation, whose headquarters were in New York, for the
purchase of certain goods, and the offer was accepted by a communication received on the
plaintiff’s Telex machine in London. On the allegation that breach of contract was committed
by the defendant Corporation, the plaintiff sought leave to serve notice of a writ on the
defendant Corporation in New York claiming damages for breach of contract. The defendant
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Corporation contended that the contract was made in Holland. Denning L.J., who delivered
the principal judgment of the Court observed at p. 332:

“When a contract is made by post it is clear law throughout the common law countries
that the acceptance is complete as soon as the letter is put into the post box, and that is
the place where the contract is made. But there is no clear rule about contracts made by
telephone or by Telex communications by these means are virtually instantaneous and
stand on a different footing.”

After examining the negotiations made in a contract arrived at by telephone conversation in
different stages, Denning L.J. observed that in the case of a telephonic conversation the
contract is only complete when, the answer accepting the offer was made and that the same
rule applies in the case of a contract by communication by Telex. He recorded his conclusion
as follows:

“...that the rule about instantaneous communications between the parties is different from
the rule about the post. The contract is only complete when the acceptance is received by
the offeror: and the contract is made at the place where the acceptance is received.”

13. It appears that in a large majority of European countries the rule based on the theory
of consensus ad idem, is that a contract takes place where the acceptance of the offer is
communicated to the offeror, and no distinction is made between contracts made by post or
telegraph and by telephone or Telex. In decisions of the State Courts in the United States,
conflicting views have been expressed, but the generally accepted view is that by “the
technical law of contracts the contract is made in the district where the acceptance is spoken.”
This is based on what is called “the deeply rooted principle of common law that where the
parties impliedly or expressly authorise a particular channel of communication, acceptance is
effective when and where it enters that channel of communication.” In the text books there is
no reference to any decision of the Supreme Court of the United States of America on this
question: American Jurisprudence, 2™ Edn. Vol. 17, Art. 54 p. 392 and Williston on
Contracts, 3 Edn. Vol. 1, p. 271.

14. Obviously the draftsman of the Indian Contract Act did not envisage use of the
telephone as a means of personal conversation between parties separated in space, and could
not have intended to make any rule in that behalf. The question then is whether the ordinary
rule which regards a contract as completed only when acceptance is intimated should apply,
or whether the exception engrafted upon the rule in respect of offers and acceptances by post
and by telegrams is to be accepted. If regard be had to the essential nature of conversation by
telephone, it would be reasonable to hold that the parties being in a sense in the presence of
each other, and negotiation are concluded by instantaneous communication of speech,
communication of acceptance is a necessary part of the formation of contract, and the
exception to the rule imposed on grounds of commercial expediency is in applicable.

15. The Trial Court was, therefore, right in the view which it has taken that a part of the
cause of action arose within the jurisdiction of the City Civil Court, Ahmedabad, where
acceptance was communicated by telephone to the plaintiffs.
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M. HIDAYATULLAH, J. - 17-A. The rules to apply in our country are statutory but the
Contract Act was drafted in England and the English Common law permeates it; however, it
is obvious that every new development of the Common law in England may not necessarily
fit into the scheme and the words of our statute. If the language of our enactment creates a
non-possumus adamant rule, which cannot be made to yield to any new theories held in
foreign Courts our clear duty will be to read the statute naturally and to follow it. The Court
of Appeal in England in (1955) 2 QB 327, held that a contract made by telephone is complete
only where the acceptance is heard by the proposer (offeror in English Common law) because
generally an acceptance must be notified to the proposer to make a binding contract and the
contract emerges at the place where the acceptance is received and not at the place where it is
spoken into the telephone. In so deciding, the Court of Appeal did not apply the rule
obtaining in respect of contracts by correspondence or telegrams namely, that acceptance is
complete as soon as a letter of acceptance is put into the box or a telegram, is handed in for
dispatch and the place of acceptance is also the place where the contract is made. On reading
the reasons given in support of the decision and comparing them with the language of the
Indian Contract Act I am convinced that the Indian Contract Act does not admit our accepting
the view of the Court of Appeal.

20. The difficulty arises because proposals and acceptances may be in praesentes or inter
absentes and it is obvious that the rules must vary. In acceptance by word of mouth, when
parties are face to face, the rule gives hardly any trouble. The acceptance may be by speech or
sign sufficiently expressive and clear to form a communication of the intention to accept. The
acceptance takes effect instantly and the contract is made at the same time and place. In the
case of acceptance inter absentes the communication must be obviously by some agency.
Where the proposer prescribes a mode of acceptance that mode must be followed. In other
cases a usual and reasonable manner must be adopted unless the proposer waives notification.

21. Then come cases of acceptance by post, telegraph, telephone, wireless and so on. In
cases of contracts by correspondence or telegram, a different rule prevails and acceptance is
complete as soon as a letter of acceptance is posted or a telegram is handed in for despatch.

22. (1848) 9 ER 805 is the leading case in English Common law and it was decided prior
to 1872 when the Indian Contract Act was enacted. Till 1872 there was only one case in
which a contrary view was expressed British and American Telegraph Co. v. Colson [(1871)
6 Ex. 108], but it was disapproved in the following year in Harris case [(1872) 41 LJ Ch
621], and the later cases have always taken a different view to that in Colson case [(1871) 6
Ex 108]. In Henthorn v. Fraser [(1892) 2 Ch 27], Lord Heascehell considered that Colson
case [(1871) 6 Ex 108], must be considered to be overruled. Earlier in (1879) 4 Ex.D. 216
(Household Fire and Carriage Accident Insurance Co. v. Grant) Bramwell L.J. was
assailed by doubts which were answered by Thesiger L.J. in the same case:

“A contract complete on the acceptance of an offer being posted but liable to being put
an end to by any accident in the post, would be more mischievous than a contract only
binding on the parties upon the acceptance actually reaching the offerer. There is no
doubt that the implication of a complete, final and absolutely binding contract being
formed as soon as the acceptance of an offer is posted may in some cases lead to
hardship but it is difficult to adjust conflicting rights between innocent parties. An
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offeror, if he chooses, may always make the formation of the contract which he proposes,
dependent on the actual communication to himself of the acceptance. If he trust on the
post, and if no answer is received, he can make enquires of the person to whom the offer
was addressed. ..... On the other hand if the contract is not finally concluded except in
the event of the acceptance actually reaching the offeror, the door would be opened to the
perpetration of fraud; besides there would be considerable delay in commercial
transactions; for the acceptor would never be entirely safe in acting upon his acceptance
until he had received notice that his letter of acceptance has reached its destination.”

It is hardly necessary to multiply examples. It is sufficient to point out that Lord Denning
(then Lord Justice) in the Entores case, also observes:

“When a contract is made by post it is clear law throughout the Common law countries
that the acceptance is complete as soon as the letter is put into the post box, and that is the
place where the contract is made.”

23. Although Lord Romily M.R. In re National Savings Bank Assocn. Hebbs’ case
[(1867) 4 Eq 9 at p. 12], said that the post office was the “common agent” of both parties, in
the application of this special rule the post office is treated as the agent of the proposer
convening his proposal and also as his agent for receiving the acceptance. The principles
which underlie the exceptional rule in English Common law are:

(i) the post office is the agent of the offeror to deliver the offer and also to receive the

acceptance;

(i1) no contract by post will be possible as notification will have to follow notification to

make certain that each letter was duly delivered;

(iii) satisfactory evidence of posting the letter is generally available;

(iv) if the offeror denies the receipt of the letter it would be very difficult to disprove his
negative; and

(v) the carrier of the letter is a third person over whom the acceptor has no control.

27. The question in the Entores case, was whether under the Rules of the Supreme Court
the action was brought to enforce a contract or to recover damages or other relief for or in
respect of the breach of a contract made within the jurisdiction of the Court (Or. 11 R. 1). As
the contract consisted of an offer and its acceptance both by a telex machine, the proposer
being in London and the acceptor in Amsterdam, the question was whether the contract was
made at the place where the acceptor tapped out the message on his machine or at the place
where the receiving machine reproduced the message in London. If it was in London a writ
of Summons could issue, if in Amsterdam no writ was possible, Donovan J. held that the
contract was made in London. The Court of Appeal approved the decision and discussed the
question of contracts by telephone in detail and saw no difference in principle between the
telex printer and the telephone and applied to both the rule applicable to contracts made by
word of mouth. Unfortunately no leave to appeal to the House of Lords could be given as the
matter arose in an interlocutory proceeding.

28. The leading judgment in the case was delivered by Lord Denning (then Lord Justice)
with whom Lord Birkett (then Lord Justice) and Lord Parker (then Lord Justice) agreed. Lord
Birkett gives no reason beyond saying that the ordinary rule of law that an acceptance must be
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communicated applies to telephonic acceptance and not the special rule applicable to
acceptance by post or telegraph. Lord Parker also emphasizes the ordinary rule observing that
as that rule is designed for the benefit of the offeror, he may waive it, and points out that the
rule about acceptance by post or telegraph is adopted on the ground of expediency. He
observes that if the rule is recognized that telephone or telex communications (which are
received instantaneously) become operative though not heard or received, there will remain
no room for the general proposition that acceptance must be communicated. He illustrates the
similarity by comparing an acceptance spoken so softly as not to be heard by the offeror when
parties are face to face, with a telephone conversation in which the telephone goes dead before
the conversation is over.

29. Lord Denning begins by distinguishing contracts made by telephone or telex from
contracts made by post or telegraph on the ground that in the former the communication is
instantaneous like the communication of an acceptance by word of mouth when parties are
face to face. He observes that in verbal contracts, there is no contract if the speech is not heard
and gives the example of speech drowned in noise from an aircraft. The acceptance, he points
out, in such cases must be repeated again so as to be heard and then only there is a contract.
Lord Denning sees nothing to distinguish contracts made on the telephone or the telex from
those made by word of mouth and observes that if the line goes dead or the speech is indistinct
or the telex machine fails at the receiving end, there can be no contract till the acceptance is
properly repeated and received at the offeror’s end. But he adds something which is so
important that I prefer to quote his own words:

“In all the instances I have taken so far, the man who sends the message of acceptance
knows that it has not been received or he has reason to know it. So he must repeat it.
[But, suppose that he does not know that his message did not get home. He thinks it has.
This may happen if the listener on the telephone does not catch the words of acceptance,
but nevertheless does not trouble to ask for them to be repeated: or in the ink on the
teleprinter fails at the receiving end, but the clerk does not ask for the message to be
repeated]: so that the man who sends an acceptance reasonably believes that his message
has been received. [The offeror in such circumstances is clearly bound, because he will
be estopped] from saying that he did not receive the message of acceptance. It is his own
fault that he did not get it. But if there should be a case where the offeror without any
fault on his part does not receive the message of acceptance-yet the sender of it
reasonable believes it has got home when it has not- then I think there is no contract.”

Lord Denning thus holds that a contract made on the telephone may be complete even
when the acceptance is not received by the proposer. With respect I would point out that Lord
Denning does not say where the contract would be complete in such a case. If nothing is
heard at the receiving end how can it be said that the general rule about a communicated
acceptance applies? There is no communication at all. How can it be said that the contract
was complete at the acceptor’s end when he heard nothing? If A says to B “Telephone your
acceptance to me” and the acceptance is not effective unless A has heard it, the contract is not
formed till A hears it. If A is estopped by reason of his not asking for the reply to be repeated,
the making of the contract involves a fiction that A has heard the acceptance. This fiction
rests on the rule of estoppel that A’s conduct induced a wrong belief in B. But the question is
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why should the contract be held to be concluded where A was and not on the analogy of letter
and telegram where B accepted the offer? Why, in such a case, not apply the expedition
theory?

30. Even in the case of the post the rule is one of assumption of a fact and little logic is
involved. We say that the proposal was received and accepted at the acceptor’s end. Of
course, we could have said with as much apparent logic that the proposal was made and
accepted at the proposer’s end. It is simpler to put the acceptor to the proof that he put his
acceptance in effective course of transmission, than to investigate the denial of the proposer,
Again, what would happen if the proposer says that he heard differently and the acceptor
proves what he said having recorded it on a tape at his end? Would what the proposer heard
be the contract if it differs from what the acceptor said? Telegrams get garbled in transmission
but if the proposer asks for a telegram in reply he bears the consequences.

31. It will be seen from the above discussion that there are four classes of cases which
may occur when contracts are made by telephone: (1) where the acceptance is fully heard and
understood; (2) where the telephone fails as a machine and the proposer does not hear the
acceptor and the acceptor knows that his acceptance has not been transmitted: (3) where
owning to some fault at the proposer’s end the acceptance is not heard by him and he does
not ask the acceptor to repeat his acceptance and the acceptor believes that the acceptance
has been communicated; and (4) where the acceptance has not been heard by the proposer
and he informs the acceptor about this and asks him to repeat his words. I shall take them one
by one.

32. Where the speech is fully heard and understood there is binding contract and in such a
case the only question is as to the place where the contract can be said to be completed. Ours
is that kind of a case. When the communication fails and the acceptance is not heard, and the
acceptor knows about it, there is no contract between the parties at all because
communication means an effective communication or a communication reasonable in the
circumstances. Parties are not ad idem at all. If a man shouts his acceptance from such long
distance that it cannot a possibly be heard by the proposer he cannot claim that he accepted
the offer and communicated it to the proposer as required by S. 3 of our Contract Act. In the
third case, the acceptor transmits his acceptance but the same does not reach the proposer and
the proposer does not ask the acceptor to repeat his message. According to Lord Denning the
proposer is bound because of his default. As there is no reception at the proposer’s end,
logically the contract must be held to be complete at the proposer’s end. Bringing in
considerations of estoppel do not solve the problem for us. Under the terms of S. 3 of our Act
such communication is good because the acceptor intends to communicate his acceptance and
follows a usual and reasonable manner and puts his acceptance in the course of transmission
to the proposer. He does not know that it has not reached. The contract then results in much
the same way as in the case of acceptance by letter when the letter is lost and in the place
where the acceptance was put in course of transmission. In the fourth case if the acceptor is
told by the offeror that his speech cannot be heard there will be no contract because
communication must be effective communication and the act of acceptor has not the effect of
communicating it and he cannot claim that he acted reasonably.
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33. We are really not concerned with the case of a defective machine because the facts
here are that the contract was made with the machine working perfectly between the two
parties. As it is proposer who is claiming that the contract was complete at his end, S. 4 of our
Act must be read because it creates a special rule. It is “a rather peculiar modification” of the
rule applicable to acceptance by post under the English Common law. Fortunately, the
language of S. 4 covers acceptance by telephone, wireless etc. The section may be quoted at
this stage.

“4. Communication when complete

The communication of a proposal is complete when it comes to the knowledge of the
person to whom it is made.

The communication of an acceptance is complete,-

as against the proposer, when it is put in a course of transmission to him, so as to be
out of the power of the acceptor,

as against the acceptor, when it comes to the knowledge of the proposer.
* * * * *

It will be seen that the communication of a proposal is complete when it comes to the
knowledge of the person to whom it is made but a different rule is made about acceptance.
Communication of an acceptance is complete in two ways- (1) against the proposer when it is
put in the course of transmission to him so as to be out of the power of the acceptor; and (2)
as against the acceptor when it comes to the knowledge of the proposer. The theory of
expedition which was explained above has been accepted. Section 5 of the Contract Act next
lays down that a proposal may by revoked at any time before the communication of its
acceptance is complete as against the proposer, but not afterwards and an acceptance may be
revoked at any time before the communication of the acceptance is complete as against the
acceptor, but not afterwards. In the third case in my above analysis this section is bound to
furnish difficulties if we were to accept that the contract is only complete at the proposer’s
end.

34. The present is a case in which the proposer is claiming the benefit of the completion
of the contract at Ahmedabad. To him the acceptor may say that the communication of the
acceptance in so far as he was concerned was complete when he (the acceptor) put his
acceptance in the course of transmission to him (the proposer) so as to be out of his (the
acceptor’s) power to recall. It is obvious that the word of acceptance was spoken at
Khamgaon and the moment the acceptor spoke his acceptance he put it in course of
transmission to the proposer beyond his recall. He could not revoke his acceptance thereafter.
It may be that the gap of time was so short that one can say that the speech was heard
instantaneously, but if we are to put new inventions into the frame of our statutory law we are
bound to say that the acceptor by speaking into the telephone put his acceptance in the course
of transmission to the proposer, however quick the transmission. What may be said in the
English Common law, (which is capable of being moulded by judicial dicta,) we cannot
always say under our statutory law because we have to guide ourselves by the language of the
statute. It is contended that the communication of an acceptance is complete as against the
acceptor when it comes to the knowledge of the proposer but that clause governs cases of
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acceptance lost through the fault of the acceptor. For example, the acceptor cannot be allowed
to say that he shouted his acceptance and communication was complete where noise from an
aircraft overhead drowned his words. As against him the communication can only be
complete when it comes to the knowledge of the proposer. He must communicate his
acceptance reasonably. Such is not the case here. Both sides admit that the acceptance was
clearly heard at Ahmedabad. The acceptance was put in the course of transmission at
Khamgaon and under the words of our statute I find it difficult to say that the contract was
made at Ahmedabad where the acceptance was heard and not at Khamgaon where it was
spoken. It is plain that the law was framed at a time when telephones, wireless, Telstar and
Early Bird were not contemplated. If time has marched and inventions have made it easy to
communicate instantaneously over long distance and the language of our law does not fit the
new conditions it can be modified to reject the old principles. But we cannot go against the
language by accepting an interpretation given without considering the language of our Act.

35. In my opinion, the language of S. 4 of the Indian Contract Act covers the case of
communication over the telephone. Our Act does not provide separately for post, telegraph,
telephone or wireless. Some of these were unknown in 1872 and no attempt has been made to
modify the law. It may be presumed that the language has been considered adequate to cover
cases of these new inventions. Even, the Court of Appeal decision is of 1955. It is possible
today not only to speak on the telephone but to record the spoken words on a tape and it is
easy to prove that a particular conversation took place. Telephones now have television
added to them. The rule about lost letters of acceptance was made out of expediency because
it was easier in commercial circles to prove the dispatch of the letters but very difficult to
disprove the denial that the letter was received. If the rule suggested is accepted it would put
a very powerful defence in the hands of the proposer if his denial that he heard the speech
could take away the implications of our law that acceptance is complete as soon as it is put in
course of transmission to the proposer.

36. No doubt the authority of the Entores case, is there and Lord Denning recommended
an uniform rule, perhaps as laid down, by the Court of Appeal. But the Court of Appeal was
not called upon to construe a written law which brings in the inflexibility of its own language.
It was not required to construe the words:

“The communication of an acceptance is complete as against the proposer, when it is put
in course of transmission to him so as to be out of the power of the acceptor.”

[The court held that the contract was complete at Khamgaon. In the result, the appeal was
allowed with costs. As per majority, the appeal was dismissed].
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Harvey v. Facey
[1893] AC 552

LORD MORRIS: The appellants are solicitors carrying on business in partnership at
Kingston, and it appears that in the beginning of October, 1891, negotiations took place
between the respondent L M Facey and the Mayor and Council of Kingston for the sale of the
property in question ...

[O]n the 7th of October, 1891, L M Facey was travelling in the train from Kingston to Porus,
and that the appellants caused a telegram to be sent after him from Kingston addressed to him
‘on the train for Porus,” in the following words: ‘Will you sell us Bumper Hall Pen?
Telegraph lowest cash price - answer paid;’ that on the same day L M Facey replied by
telegram to the appellants in the following words: ‘Lowest price for Bumper Hall Pen £900’;
that on the same day the appellants replied to the last-mentioned telegram by a telegram
addressed to L M Facey ‘on train at Porus’ in the words following: ‘We agree to buy Bumper
Hall Pen for the sum of nine hundred pounds asked by you. Please send us your title deed in
order that we may get early possession.’

... The first telegram asks two questions. The first question is as to the willingness of L M
Facey to sell to the appellants; the second question asks the lowest price ... L M Facey
replied to the second question only, and gives his lowest price. The third telegram from the
appellants treats the answer of L M Facey stating his lowest price as an unconditional offer to
sell to them at the price named. Their Lordships cannot treat the telegram from L M Facey as
binding him in any respect, except to the extent it does by its terms, viz, the lowest price.
Everything else is left open, and the reply telegram from the appellants cannot be treated as
an acceptance of an offer to sell to them; it is an offer that required to be accepted by L M
Facey. The contract could only be completed if L M Facey had accepted the appellant’s last
telegram.

It has been contended for the appellants that L. M Facey’s telegram should be read as saying
‘yes’ to the first question put in the appellants’ telegram, but there is nothing to support that
contention. L. M Facey’s telegram gives a precise answer to a precise question, viz, the price.
The contract must appear by the telegrams, whereas the appellants are obliged to contend that
an acceptance of the first question is to be implied. Their Lordships are of opinion that the
mere statement of the lowest price at which the vendor would sell contains no implied
contract to sell at that price to the persons making the inquiry ...
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Felthouse v. Bindley
(1862) 11 CB 869

WILLLS J: ... The horse in question had belonged to the plaintiff’s nephew, John Felthouse.
In December, 1860, a conversation took place between the plaintiff and his nephew relative
to the purchase of the horse by the former. The uncle seems to have thought that he had on
that occasion bought the horse for £30; the nephew that he had sold it for 30 guineas
[£31.50]. There was clearly no complete bargain at that time.

On the 1st of January, 1861, the nephew writes, ‘I saw my father on Saturday. He told me
that you considered you had bought the horse for £30. If so, you are labouring under a
mistake, for 30 guineas was the price I put upon him, and you never heard me say less. When
you said you would have him, I considered you were aware of the price’.

To this the uncle replies on the following day , ‘Your price, I admit, was 30 guineas. I offered
£30; never offered more: and you said the horse was mine. However, as there may be a
mistake about him, I will split the difference. If I hear no more about him, I consider the
horse mine at £30/15s.’

It is clear that there was no complete bargain on the 2nd of January; and it is also clear that
the uncle had no right to impose upon the nephew a sale of his horse for £30/15s. unless he
chose to comply with the condition of writing to repudiate the offer. The nephew might, no
doubt, have bound his uncle to the bargain by writing to him: the uncle might also have
retracted his offer at any time before acceptance. It stood an open offer: and so things
remained until the 25th of February, when the nephew was about to sell his farming stock by
auction.

The horse in question being catalogued with the rest of the stock, the auctioneer [the
defendant] was told [by the nephew] that it was already sold. It is clear, therefore, that the
nephew in his own mind intended his uncle to have the horse at the price which he had
named, £30/15s. but he had not communicated such his intention to his uncle, or done
anything to bind himself. Nothing, therefore, had been done to vest the property in the horse
in the plaintiff down to the 25th of February, when the horse was sold by the defendant.

It appears to me that...there had been no bargain to pass the property in the horse to the
plaintiff, and therefore that he had no right to complain of the sale.

KEATTNG J: I am of the same opinion ... the only question we have to consider is
whether the horse was the property of the plaintiff at the time of the sale on the 25th of
February. It seems to me that nothing had been done at that time to pass the property out of
the nephew and vest it in the plaintiff. A proposal had been made, but there had before that
day been no acceptance binding the nephew.
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MAKING OF AN AGREEMENT-SPECIAL SITUATIONS

Union of India v. Maddala Thathaiah
AIR 1966 SC 1724

RAGHUBAR DAYAL, J. — The facts giving rise to this appeal by special leave, are these:

2. The Dominion of India, as the owner of the Madras and Southern Mahratta Railway,
represented by the General Manager of that railway, invited tenders for the supply of jaggery
to the railway grain shops. The respondent submitted his tender for the supply of 14,000
imperial maunds of cane jaggery during the months of February and March 1948. The tender
form contained a note in Para 2 which was meant for the quantity required and the described
dates of delivery. This note was:

“This Administration reserves the right to cancel the contract at any stage during the
tenure of the contract without calling up the outstandings on the unexpired portion of the
contract”.

The Deputy General Manager of the Railways, by his letter, dated January 29, 1948, accepted
this tender. The letter asked the respondent to remit a sum of Rs. 7,900 for security and said
that on receipt of the remittance, official order would be placed with the respondent. In his
letter, dated February 16, 1948, the Deputy General Manager reiterated the acceptance of the
tender subject to the respondent’s acceptance of the terms and conditions printed on the
reverse of that letter. Among these terms, the terms of delivery stated: Programme of delivery
to be 3,500 maunds on March 1, 1948; 3,500 maunds on March 22, 1948; 3500 mounds on
April 5, 1948; and 3500 mounds on April 21, 1948. At the end of the terms and conditions
was a note that the administration reserved the right to cancel the contract at any stage during
the tenure of the contract without calling up the outstandings on the unexpired portion of the
contract. The dates for the delivery of the four instalments were slightly changed by a
subsequent letter, dated February 28, 1948.

3. By his letter, dated March 8, 1948, the Deputy General Manager informed the
respondent that the balance quantity of jaggery outstanding on date against the order, dated
February 16, 1948, be treated as cancelled and the contract closed. The protests of the
respondent were of no avail as the railway administration took its stand against the stipulation
that the right to cancel the contract at any stage was reserved to it. Ultimately, the respondent
instituted the suit against the Union of India for recovering damages resulting from breach of
contract. The trial Court dismissed the suit holding that the railway administration could
cancel the contract without giving any reason whenever it liked, without making itself liable
to pay any damages. The High Court held that the clause reserving the right in the appellant
to cancel the contract was void and in view of the trial Court having not decided the issue
about damages, remanded the suit for disposal after dealing with that matter. It is against this
decree that the Union of India has filed this appeal after obtaining special leave.

4. The contentions raised for the appellant are two. One is that on a proper construction of
the terms of the contract, the appellant had agreed to buy only such quantity of jaggery as it
might require, up to a maximum of 14,000 maunds and, therefore, there was no enforceable
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obligation to purchase the entire quantity. The other contention is that the respondent had
expressly agreed to the impugned clause and that, therefore, the appellant was at liberty to
terminate the contract at any stage of the duration of the contract with respect to the
outstanding obligations under it. The stipulation is valid and binding on the parties and it
amounted to a provision in the contract itself for a discharge or determination. On the other
hand it is contended for the respondent that the contract was a complete contract of the supply
of a definite quantity of jaggry, viz., 14,000 maunds, on the dates mentioned in the order,
dated February 16, 1948, to start with, and ultimately on the dates mentioned in the
subsequent letter, dated February 28, and that the stipulation relied on was repugnant to the
contract, and, even if valid, the appellant could rescind the contract only for good and
reasonable ground and not arbitrarily.

5. To decide the contentions raised it is necessary to construe the true nature of the
contract between the parties which has given rise to these proceedings. The relevant
conditions of tender are described in Paras 2, 8 and 9 and are set out below:

“2. Quantity required and described dates of delivery — 14,000 imperial maunds of cane
jaggery are required for the months of December 1947 and January 1948 and should be
delivered in equal lots of 1,750 imperial maunds each commencing from 10"™ December
1947 and completed on 31" January 1948.

Note: This Administration reserves the right to cancel the contract at any stage during the
tenure of the contract without calling up the outstandings on the unexpired portion of the
contract.

8. Security deposit — Five per cent of the tender value will be required to be paid by the
successful tenderer as security deposit towards proper fulfilment of the contract. This
amount will carry no interest. This should be paid in cash in addition to the earnest
money already paid to the Paymaster and Cashier of this Railway, Madras, and his
official receipt obtained therefor. Cheques and drafts will not be accepted in payment of
security deposit. In the case of contracts or the supply of gingelly oil, the security deposit
will be arranged only after 90 days have elapsed from the date of the last supply against
the order.

9. Placing of order — A formal order for supply will be placed on the successful tenderer
only on the undersigned being furnished with the receipt issued by the Paymaster and
Cashier of this Railway for the security deposit referred to in Para 8.”

Paragraph 12 provides for the rejection of supplies if they be of unacceptable quality.
Paragraph 13 deals with penalties and reads thus:

“13. Penalties — When supplies are not effected on the dates as laid down in the Official
Order or when acceptable replacement of the whole or part of any consignment which is
rejected in accordance with Para 12 is not made within the time prescribed the
administration will take penal action against the supplier in one or more of the following
ways:

(a) Purchase in the open market at the risk and expenses of the supplier goods of quality
contracted for, to the extent due;

(b) Cancel any outstandings on the contract; and
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(c) Forfeit the security deposit.”

6. The respondent made an offer to supply the necessary quantity of jaggery during the
period it was wanted and expressed its readiness to abide by the terms and conditions of the
tender. He agreed to supply the jaggery at the rate mentioned in his letter. This tender was
accepted by the letter, dated January 29, 1948. So far, the offer of a supply of a definite
quantity of jaggery during a specified period at a certain rate and the acceptance of the offer
would constitute an agreement, but would fall short of amounting to a legal contract
inasmuch as the date of delivery of the jaggery was not specified. Only the period was
mentioned. The agreement arrived at, therefore, could be said, as urged for the appellant, to
be a contract in a popular sense with respect to the terms which would govern the order for
supply of jaggery. The acceptance of the tender did not amount to the placing of the order for
any definite quantity of jaggery on a definite date. Paragraph 9 of the tender referred to the
placing of a formal order for the supply of jaggery after the respondent had not only made a
security deposit as required by the provisions of Para 8 but had also furnished a receipt issued
for that deposit to the Deputy General Manager, Grain Shops. So construed, the note in Para 2
of the tender would refer to cancel this agreement, loosely called a contract, at any stage
during the tenure of that agreement without calling up the outstandings on the unexpired
portion of the contract.

7. The various expressions used in this note point to the same conclusion. The expression
‘tenure of the contract’ contemplates the contract being of a continuing nature. It is only a
contract with a sort of a tenure. The contract is to be cancelled at any stage during such a
tenure, that is it, could be cancelled during the period between the acceptance of the tender
and March 31, 1948, the last date for the delivery of the jaggery under the contract. The note
further provided that as a result of the cancellation, the appellant will not call up the
outstandings on the unexpired portion of the contract. This expression can only mean
“without ordering the supply of jaggery which was to be delivered within the remaining
period of the contract”, that is, the period between the date of cancellation and March 31,
1948.

8. Paragraph 13 dealing with penalties draws a distinction between outstandings on the
contract and the purchase of the goods to the extent not supplied by the respondent. The
provision about penalty comes into operation when the supplies are not effected on the dates
laid down in the official order, or when acceptable replacement of the whole or part of any
assignment which is rejected is not made within the time prescribed. Clause (a) of Para 13
contemplates penal action by purchasing in the open market at the risk and expenses of the
supplier, goods of the quality contracted for to the extent due, either due to the failure to
supply or due to failure to replace rejected goods which had been supplied in compliance of
an order. Clause (b) of para 13 contemplates a further penal action in the form of cancellation
of any outstandings on the contract. Such a cancellation could only be of the balance of the
supplies agreed upon but not yet supplied. If this expression was meant to cover the goods for
which order had been placed but whose date of delivery had not arrived, a different
expression would have been more appropriately used.

9. The appellant’s letter, dated January 29, 1948, which conveyed the acceptance of the
tender, directed the respondent to remit a certain sum for the security deposit and stated that
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on receipt of advice of remittance official order would be placed. This is the order
contemplated by Para 9 of the tender.

10. By his letter, dated February 16, 1948, the Deputy General Manager repeated in Para.
1 of the letter that the tender, dated January 27, 1948 was accepted for the supply of jaggery,
only subject to the respondent’s acceptance of the terms and conditions printed on the
reverse. The tender had already been accepted. There was no occasion to re-open the question
of the acceptance of the tender or to reinform the respondent about the acceptance of the
tender or to obtain a second acceptance of the respondent to the terms and conditions of the
tender. No occasion could have arisen for imposing any fresh conditions for the acceptance of
the tender which had been accepted earlier.

11. Paragraph 2 of the letter contains a definite order for despatching and delivering of
the consignment to the Assistant Controller of Grain Shops. The details given in the letter
provided for the entire supply of 14,000 maunds to be in four equal instalments, each
instalment to be delivered on a particular date. The only other condition or term in this letter
is:

“This administration reserves the right to cancel the contract at any stage during the
tenure of the contract without calling up the outstandings on the unexpired portion of the
contract.”

12. This is identical in terms with the note in Para 2 of the tender and can bear the same
construction with respect to that portion of the goods to be supplied for which no formal
order had been placed. If this note had a particular reference to the cancellation of the orders,
if that was possible in law, its language would have been different. It would have referred to
the right to cancel the orders about the delivery of the consignments and would have provided
that the orders for such supplies which were to be made on dates subsequent to the date of
cancellation would stand cancelled or that the appellant would not be bound to take delivery
of such consignments which were to be delivered on dates subsequent to the cancellation of
the orders. There is nothing in this letter that the formal order placed is subject to this
condition. The condition governed the acceptance of the tender according to the content of
Para 1 of this letter.

13. It appears that the order has been placed on a printed form which could be used also
for placing an order for delivery of part of the commodity which the tenderer has agreed to
supply. That seems to be the reason why that particular recital appears in the letter. It cannot
possibly have any bearing on a case like the present where the railway administration has
definitely placed an order for the supply of the entire quantity of the commodity for which a
tender had been called.

14. In this connection we may refer to the language of the letter of the Deputy General
Manager, dated March 8, 1948, which informed the respondent about the cancellation of the
contract. The letter states that the balance quantity of jaggery outstanding on date against the
above order, i.e., the order dated February 16, 1948, is treated as cancelled and the contract
closed. This letter itself draws a distinction between the order and the contract. The contract
has a reference to the agreement consisting of the offer of supply of jaggery and acceptance
of the offer by the Deputy General Manager.
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15. We are, therefore, of the view that the condition mentioned in the note to Paragraph 2
of the tender or in the letter, dated February 16, 1948, refers to a right in the appellant to
cancel the agreement for such supply of jaggery about which no formal order had been placed
by the Deputy General Manager with the respondent and does not apply to such supplies of
jaggery about which a formal order had been placed specifying definite amount of jaggery to
be supplied and the definite date or definite short period for its actual delivery. Once the order
is placed for such supply on such dates, that order amounts to a binding contract making it
incumbent on the respondent to supply jaggery in accordance with the terms of the order and
also making it incumbent on the Deputy General Manager to accept the jaggery delivered in
pursuance of that order.

17. Reference may also be made to what is said in ‘Law of Contract,” by Cheshire and
Fifoot (5" Edition) at p. 36.

“There is no doubt, of course, that the tender is an offer. The question, however, is
whether its ‘acceptance’ by the corporation is an acceptance in the legal sense so as to
produce a binding contract. This can be answered only by examining the language of the
original invitation to tender. There are at least two possible cases. First, the corporation
may have stated that it will definitely require a specific quantity of goods, no more and
no less, as, for instance, where it advertises for 1,000 tons of coal to be supplied during
the period January 1% to December 31%. Here the ‘acceptance’ of the tender is an
acceptance in the legal sense, and it creates an obligation. The trader is bound to deliver,
the corporation is bound to accept, 1,000 tons and the fact that delivery is to be by
instalments as and when demanded does not disturb the existence of the obligation.”

On the basis of this note, the acceptance of the respondent’s tender by the Deputy General
Manager may even account to a contract in the strict sense of the term, but we do not consider
it in that sense in view of the provisions of Paras 8 and 9 of the tender requiring a deposit of
security and the placing of the formal order.

18. The other case illustrated by Cheshire and Fifoot is:

“Secondly, the corporation advertises that it may require articles of a specified
description up to a maximum amount, as for instance, where it invites tenders for the
supply during the coming year of coal not exceeding 1,000 tons altogether, deliveries to
be made if and when demanded, the effect of the so-called ‘acceptance’ of the tender is
very different. The trader has made what is called a standing offer. Until revocation he
stands ready and willing to deliver coal up to 1,000 tons at the agreed price when the
corporation from time to time demands a precise quantity. The ‘acceptance’ of the
tender, however, does not convert the offer into a binding contract, for a contract of sale
implies that the buyer has agreed to accept the goods. In the present case the corporation
has not agreed to take 1,000 tons, or indeed any quantity of coal. It has merely stated that
it may require supplies up to a maximum limit.”

“In this latter case the standing offer may be revoked at any time provided that it has
not been accepted in the legal sense, and acceptance in the legal sense is complete as
soon as a requisition for a definite quantity of goods is made. Each requisition by the
offeree is an individual act of acceptance which creates a separate contract™.
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19. We construe the contract between the parties in the instant case to be of the second
type. The note below Para 2 of the tender form, reserving a right to cancel an outstanding
contract is then consistent with the nature of the agreement between the parties as a result of
the offer of the respondent accepted by the appellant and a similar note in the formal order,
dated the 16" February 1948 had no reference to the actual orders but could refer only to such
contemplated supplies of goods for which no orders had been placed.

20. In view of the construction we have placed on the contract between the parties, it is
not necessary to decide the other contention urged for the appellant that the stipulation in the
note amounted to a term in the contract itself for the discharge of the Contract and, therefore,
was valid, a contention to which the reply of the respondent is that any such term in a contract
which destroys the contract itself according to the earlier terms is void as in that case there
would be nothing in the alleged contract which would have been binding on the appellant.

21. We are of opinion that the order of the High Court is correct and, therefore, dismiss
the appeal with costs. Appeal dismissed.

[NOTE: S. Mohan, J. in Tata Cellular v. Union of India [AIR 1996 SC 11] had observed:

“Para 84 : A tender is an offer. If is something which invites and is communicated to
notify acceptance. Broadly stated, the following are the requisites of a valid tender:

1. It must be unconditional; 2. Must be made at the proper place;3.Must confirm
to the terms of obligation; 4. Must be made at the proper time; 5. Must be made in
the proper form; 6. The person by whom the tender is made must be able and
willing to perform his obligations; 7. There must be reasonable opportunity for
inspection; 8. Tender must be made to the proper person; 9. It must be of full
amount”.]
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Rajendra Kumar Verma v. State of Madhya Pradesh
AIR 1972 MP 131

BISHAMBHAR DAYAL, C.J. — This is a writ petition under Article 226 of the
Constitution of India challenging the recovery being made against the petitioner in the
following circumstances:

The respondents advertised for receiving tenders for the sale of Tendu-Patta (leaves)
from unit No. 7, Budni. The petitioner gave a tender in pursuance of the tender notice No.
1972-X. 69 dated 25.3.1969 at the rate of Rs. 38.25 p per standard bag. He also deposited
some amount as security. The tenders were to be opened on 9" April 1969 but before they
were actually opened, the petitioner made an application (Annexure ‘A’) resiling from his
tender and requested that since he has withdrawn his tender, it may not be opened at all. The
tender was, however, opened as this was the only tender submitted for that unit. The
Government accepted the tender and since the petitioner did not execute the purchaser’s
agreement, proceedings were now being taken for recovery of Rs. 24,846.12 on the allegation
that the Tendu leaves of the unit were sold to somebody else later and the balance was
recoverable from the petitioner.

2. The contention of the petitioner is two-fold. In the first place, as he had withdrawn his
tender before it was opened and accepted, there was no tender on behalf of the petitioner.

3. The reply on behalf of the respondents is that under the tender condition No. 10 (b) (i)
a tenderer may be allowed to withdraw his tender of any unit of a division before the
commencement of the opening of tenders of that division on the condition that on opening the
remaining tenders, there should be at least one valid tender complete in all respects available
for consideration for that particular unit. In this case, since there was no other tender, the
tender given by the petitioner could not be withdrawn. We are unable to accept this
contention. A person who makes an offer is entitled to withdraw his offer or tender before its
acceptance is intimated to him. The Government, by merely providing such a clause in tender
notice could not take away that legal right of the petitioner. The fact that the petitioner had
applied for withdrawal of the tender is not denied. It is, therefore, quite clear that when the
tenders were opened, there was really no offer by the petitioner and, therefore, there could be
no contract either impliedly or explicitly between the parties.

7. The result therefore, is that the writ petition is allowed and the demand against the
petitioner is quashed. Parties shall bear their own costs. The outstanding amount of the
security deposit shall be refunded to the petitioner. Petition allowed.
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Kanhaiya Lal Aggarwal v. Union of India
AIR 2002 SC 2766

S. RAJENDRA BABU, J. — The first respondent invited tenders for execution of five
items of work including supply, delivery and stacking of 75,000 cubic metre machine crushed
track ballast as per specifications at its depot in Naurozabad and loading it into Railway
wagons. The supply period was for 24 months. The conditions in the tender notice required
that the rates at which supply was to be made had to be stated in words as well as in figures
against each item of work as per Schedule attached thereto; that the tenders submitted with
any omissions or alteration of the tender document were liable to be rejected; however,
permissible corrections could be attached with due signature of the tenderers; that the
tenderer should hold the offer open till such date as may be specified in the tender which was
for a minimum period of 90 days from the date of opening of the tender; that contravention of
the conditions would automatically result in forfeiture of security deposit; that the tender was
liable to be rejected for non-compliance of any of the conditions of the tender form.

3. Five tenders were received. The appellant made his tender on 27-2-2001 with a
covering letter that if his offer is accepted within the stipulated time rebate would be offered
by him to the effect that in case the contract was given to him within 45 days, 60 days and 75
days, he would extend rebate of 5%, 3% and 2% respectively on the rates tendered by him.
Respondent No. 5 had made a similar offer but after five days of the opening of the tender,
while the appellant had made such offer of rebate even at the time of making the tender in the
letter accompanying the tender documents. However, respondent No. 5 offered to reduce
rates by 1.25% if accepted in 30 days and 1% if accepted in 45 days. The first respondent
accepted the tender offered by the appellant on the rates subject to rebate. Agreement was
entered into by him on 19-4-2001. Respondent No. 5 filed a writ petition claiming that his
tender should have been accepted, as the rates offered by him are the lowest.

4. The learned single Judge, before whom acceptance of the tender offered by the
appellant was challenged, took the view that the tender notice did not admit of an offer being
made in the form of rebate as offered by the appellant and it was also clear that an offer made
by the respondent No. 5 after the opening of the tender is of no consequence and gave the
direction of taking fresh offers from the appellant and respondent No. 5. The matter was
carried in appeal to the Division Bench. The Division Bench, after adverting to several
decisions on the question of award of contracts, stated that the tender notice did not
contemplate any attachment of conditions by giving rebate which would amount to alteration
of the tender documents which is impermissible; that the tender should be unconditional and
relaxation, if any, should have been notified to all the tenderers to enable them to change their
rates; that all the tenderers should have been treated equally and fairly, and on that basis, took
the view that the tender of respondent No. 5 is at a lower rate and hence, acceptable and set
aside the order of the learned single Judge directing fresh negotiations with the parties. The
Division Bench directed that supply of material by the appellant be stopped forthwith and
balance material be taken from respondent No. 5 at the rate furnished by him. Hence these
appeals against the order of the High Court.
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5. This Court is normally reluctant to intervene in matters of entering into contracts by
the Government, but if the same is found to be unreasonable, arbitrary, mala fide or is in
disregard of mandatory producers it will not hesitate to nullify or rectify such actions.

6. It is settled law that when an essential condition of tender is not complied with, it is
open to the person inviting tender to reject the same. Whether a condition is essential or
collateral could be ascertained by reference to consequence of non-compliance thereto. If
non-fulfilment of the requirement results in rejection of the tender, then it would be essential
part of the tender otherwise it is only a collateral term. This legal position has been well
explained in G.J. Fernandez v. State of Karnataka, [AIR 1990 SC 958].

In the present case, the short question that falls for consideration is whether the tender
offered by the appellant with the rebate could have been accepted and whether such
acceptance would affect the interests of any other party.

8. The letter dated 27-2-2001 accompanying the tender made by the appellant after
setting out rate offered by him also set out certain circumstances with a note in the following
terms:

“Note:- I would like to offer if the tender is finalised in my favour: (a) 5% reduction
in rate within 45 days; (b) 3% reduction in rate within 60 days; (c) 2% reduction in
rate within 75 days; (d) to make use of the machinery at the quickest possible time.”

Bureaucratic delay is a notorious fact and delay in finalising tenders will cause hardship to
the tenderer. In such circumstances, if a hardened businessman makes an attractive offer of
concessional rates if tender is finalized within a shorter period, it cannot be said that the rates
offered are subject to conditions. The rates offered are clear and the time within which they
are to be accepted is also clear. As long as such offer does not militate against the terms and
conditions of inviting tender it cannot be said that such offer is not within its scope. All that is
required is that offer made is to be kept open for a minimum period of 90 days. Offer in
compliance of that term has been made by the appellant. The concession or rebate given is an
additional inducement to accept the offer expeditiously to have a proper return on the
investment made by the tenderer in the equipment and not keeping the labour idle for long
periods which is part of commercial prudence. The commercial aspect of each one of the
offers made by the parties will have to be ascertained and, thereafter a decision taken to
accept or reject a tender.

10. Now the appellant made his offer of concessional rates along with the tender while
respondent No. 5 made such offer after opening of the tenders. It is difficult to conceive that
the respondent No. 5 who is a prudent businessman would not be aware of commercial
practice of giving rebate or concession in the event of quick finalization of a transaction.
What the appellant offered was part of the tender itself while the respondent No. 5 made such
offer separately and much later. There was nothing illegal or arbitrary on the part of Railway
Administration in accepting the offer of the appellant, which was made at the time of
submitting the tender itself.

11. In the result, we allow these appeals by setting aside the orders made by the High
Court both by the Division Bench and the learned single Judge and dismiss the writ petition.
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Haridwar Singh v. Bagun Sumbrui
(1973) 3 SCC 889

K.K. MATHEW, J. 2. There is a bamboo coup known as “Bantha Bamboo coup” in
Chatra North Division of Hazaribagh district. On July 22, 1970, the Forest Department of the
Government of Bihar advertised for settlement of the right to exploit the coup by public
auction. The auction was held in the office of the Divisional Forest Officer on August 7,
1970. Five persons including the appellant participated in the auction. Though the reserve
price fixed in the tender notice was Rs. 95,000/-, the appellant’s bid of Rs. 92,001/-, being the
highest, was accepted by the Divisional Forest Officer. The petitioner thereafter deposited the
security amount of Rs. 23,800/- and executed an agreement. The Divisional Forest Officer
reported about the auction sale to the Conservator of Forests, Hazaribagh Circle, by his letter
dated August 25, 1970. As the price for which the coup was provisionally settled exceeded
Rs. 50,000/-, the Conservator of Forests forwarded the papers regarding the auction sale to
the Deputy Secretary to Government of Bihar, Forest Department, for confirmation of the
acceptance by the Government. Since the provisional settlement was made for an amount less
than the reserve price, the matter was also referred to the Finance Department. The Finance
Department invited comments from the Divisional Forest Officer as to why the settlement
was made for a lesser amount. The Divisional Forest Officer, by his letter, dated October 30,
1970, submitted his explanation for the provisional settlement at an amount below the reserve
price. When the matter was pending before the Government, the appellant expressed his
willingness to take the settlement at the reserve price of Rs. 95,000/- by his communication,
dated October 26, 1970. The appellant thereafter filed an application on November 3, 1970,
praying for settlement of the coup on the basis of the highest bid. The Minister of Forest, by
his proceedings, dated November 27, 1970, directed that the coup may be settled with the
highest bidder, namely the appellant, at the reserve price. A telegram was sent by the
Government to the Conservator of Forests, Hazaribagh Circle on November 28, 1970, with a
copy of the same to the Conservator of Forest, Bihar, confirming the auction sale to the
appellant at the reserve price of Rs. 95,000/-. As no intimation was received by the Divisional
Forest Officer, he did not communicate the proceedings of the Minister to the appellant. One
Md. Yakub, respondent No. 6, filed a petition on December 4, 1970, before the Government
of Bihar, respondent No. 1, offering to take the settlement of the coup in question for Rs.
1,01,125/-. A telegram was sent by the Government on December 5, 1970, to the Divisional
Forest Officer, directing him not to take any action on the basis of the telegram, dated
November 28, 1970, sent to him in pursuance of the proceedings of the Government, dated
November 27, 1970. That telegram was received by the Divisional Forest Officer on
December 10, 1970, and the Divisional Forest Officer, by his letter dated December 10, 1970
informed the Government that the previous telegram, dated November 28, 1970 was not
received by him and so its content was not communicated to the appellant. The whole matter
was thereafter placed before the Minister of Forest and the Minister, by his proceedings,
dated December 13, 1970, cancelled the settlement of the coup with the appellant and settled
the same with respondent No. 6 for Rs. 1,01,125/-. The Government thereafter sent telegrams
on December 21, 1970, to the Conservator of Forests and the Divisional Forest Officer,
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informing them that the coup had been settled with respondent No. 6. The Divisional Forest
Officer, by his letter, dated December 23, 1970, directed respondent No. 6 to deposit the
security amount and to pay the first instalment. Respondent No. 6 deposited the same and
executed an agreement.

3. The contention of the appellant in the writ petition was that there was a concluded
contract when the bid of the appellant was accepted by the Divisional Forest Officer though
that was subject to confirmation by the Government and that, when the Government
confirmed the acceptance by its proceedings, dated November 27, 1970, it was no longer
within the power of Government to make the settlement of the coup upon the 6™ Respondent
by its proceedings, dated December 13, 1970. It was also contended in the alternative that the
settlement of the coup in favour of the 6™ Respondent was in violation of statutory rules and,
therefore, in any event, that settlement was invalid.

5. The special conditions in the tender notice makes it clear that the Divisional Forest
Officer has the right to accept a bid of less than Rs. 5,000/-, that acceptance of a bid of more
than Rs. 5,000/- by him is subject to confirmation by the Chief Conservator of Forests and the
Forest Department of the Bihar Government, that an auction sale for an amount of more than
Rs. 5,000/- would not be recognised until it is confirmed by the competent authority, and that
a bid made in auction and which has been provisionally accepted by the Divisional Forest
Officer shall be binding on the bidder for two months from the date of auction or till the date
of rejection by the competent authority, whichever is earlier.

6. Counsel for the appellant contended that there was a conditional acceptance of the
offer of the appellant by the Divisional Forest Officer, that on confirmation by the
Government, that acceptance became unconditional and, therefore, there was a concluded
contract when the Government confirmed the acceptance, even though the confirmation was
not communicated to the appellant. In support of this, he relied on The Rajanagaram Village
Co-operative Society v. Veerasami Mudaly, [AIR 1951 Mad. 322]. There it was held that in
the case of a conditional acceptance in the presence of a bidder, the condition being that it is
subject to approval or confirmation by some other person, the acceptance, though conditional,
has to be communicated and when that is communicated, there is no further need to
communicate the approval of confirmation which is the fulfilment of the condition. It was
further held that a conditional acceptance has the effect of binding the highest bidder to the
contract if there is subsequent approval or confirmation by the person indicated, that he
cannot resile from the contract or withdraw the offer, and if there is approval or confirmation,
the contract becomes concluded and enforceable. This decision was considered in
Somasundaram Pillai v. Provincial Government of Madras, [AIR 1947 Mad. 366], where
Chief Justice Leach, speaking for the court said that, to have an enforceable contract, there
must be an offer and an unconditional acceptance and that a person who makes an offer has
the right to withdraw it before acceptance, in the absence of a condition to the contrary
supported by consideration. He further said the fact that there has been a provisional or
conditional acceptance would not make any difference as a provisional or conditional
acceptance cannot in itself make a binding contract.
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7. The question whether by an acceptance which is conditional upon the occurrence of a
future event a contract will become concluded was considered by Willston (Willston: On
Contracts, Vol. I, 3 Ed., Section 77-A), and this is what he says:

“A nice distinction may be taken here between: (1) a so-called acceptance by which
the acceptor agrees to become immediately bound on a condition not named in the
offer, and (2) an acceptance which adopts unequivocally the terms of the offer but
states that it will not be effective until a certain contingency happens or fails to
happen. In the first case there is a counter-offer and rejection of the original offer; in
the second case there is no counter-offer, since there is no assent to enter into an
immediate bargain. There is, so to speak, an acceptance in escrow, which is not to
take effect until the future. In the meantime, of course, neither party is bound and
either may withdraw. Moreover, if the time at which the acceptance was to become
effectual is unreasonably remote, the offer may lapse before the acceptance becomes
effective. But if neither party withdraws and the delay is not unreasonable a contract
will arise when the contingency happens or stipulated event occurs.”

8. In this case, it is not the want of communication of the confirmation by the
Government to the appellant that really stands in the way of there being a concluded contract,
but rather the want of confirmation by the Government of the conditional acceptance by the
Divisional Forest Officer. The appellant’s bid was for Rs. 92,001/-. The acceptance of the bid
by the Divisional Forest Officer was, therefore, subject to confirmation by Government. The
proceedings of the Minister, dated November 27, 1970, would show that he did not confirm
the acceptance of the offer by the Divisional Forest Officer. What the Minister did was not to
confirm the acceptance made by the Divisional Forest Officer, but to accept the offer made
by the appellant in his communication, dated October 26, 1970, that he would take the coup
for the reserved price of Rs. 95,000/-. There was, therefore, no confirmation of the acceptance
of the bid to take the coup in settlement for the amount of Rs. 92,001/-. If the offer that was
accepted was the offer contained in the communication of the appellant, dated October 26,
1970, we do not think that there was any communication of the acceptance of that offer to the
appellant. The telegram sent to the Conservator of Forest, Hazaribagh by the Government on
November 28, 1970, cannot be considered as a communication of the acceptance of that offer
to the appellant. The acceptance of the offer was not even put in the course of transmission to
the appellant; and so even assuming that an acceptance need not come to the knowledge of
the offeror, the appellant cannot contend that there was a concluded contract on the basis of
his offer contained in his communication, dated October 26, 1970, as the acceptance of that
offer was not put in the course of transmission. Quite apart from that, the appellant himself
revoked the offer made by him on October 26, 1970, by his letter dated November 3, 1970, in
which he stated that the coup may be settled upon him at the highest bid made by him in the
auction. We are, therefore, of the opinion that there was no concluded contract between the
appellant and the Government.

17. We allow the appeal to the extent indicated but make no order as to costs.

* sk sk sk ok
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Indian Airlines Corporation v. Madhuri Chowdhuri
AIR 1965 Cal. 252

P.B. MUKHARJL, J. - 2. The suit arises out of an unfortunate and tragic air crash at
Nagpur when a Dakota air plane VT-CHF crashed soon after it started flying from Nagpur to
Madras. All the passengers and the crew were killed and the only person who escaped with
severe injuries and burns was the Pilot, Desmond Arthur James Cartner. This accident took
place on the 12" December, 1953 at about 3-25 a.m.

3. In that Aircraft travelled one Sunil Baran Chowdhury, a young man of about 28 years
of age, a business man from Calcutta, who had flown from Calcutta to Nagpur and was
taking his journey in that ill-fated Aircraft from Nagpur to Madras at the time of the accident.
The plaintiffs in this suit are (1) the widow of the deceased Sunil Baran Chowdhury, (2) his
minor son, and (3) his minor daughter. The widow as the mother of the minors acted as the
next friend in the plaint. The Indian Airlines Corporation is the defendant in this suit. This
suit was instituted on or about the 10" December, 1954, just before the expiry of one year
from the date of the accident.

4. The plaint states that the plaintiffs are the heirs and legal representatives of the
deceased Sunil Baran Chowdhury and that the action is brought for their benefit. Sunil Baran
was a passenger by Air from Calcutta to Madras via Nagpur in the Aircraft of the defendant
Corporation and had duly purchased the ticket. The ticket had certain terms and conditions
which will be relevant later on. It is pleaded in the plaint that as a result of the accident Sunil
Baran was killed. In the particulars of the accident given in the plaint it is said that the
accident took place on the 12" December, 1953 at 3-25 a.m. about two miles from the end of
the runway of Sonegaon Airport at Nagpur when the said plane attempted to land owing to
engine trouble immediately after it had taken off from the said aerodrome. On that ground it
is pleaded that the defendant is liable for damages for breach of contract in not safely
carrying the passenger and for breach of duties under the Carriage by Air Act and or of the
Notification thereunder. There is an alternative plea in the plaint which alleges that the
deceased died of the said accident which was caused by the negligence and/or misconduct of
the defendant Corporation or its agents. The plaint pleads specifically the particulars of
negligence in the following terms: (a) The port engine of the plane lost power after getting
air-borne causing a swing and that it was due to defective supervision and check up; (b) That
the swing corrected itself when the port engine revived again; (c) In spite of failures of the
port engine and/or correction thereof, the Captain and/or Pilots in charge did not follow the
ordinary and usual procedure under such circumstances, namely, did not throttle back the
engine and land straight ahead though there was sufficient length of runway available in
front, to land and pull up even with the wheels down and certainly with the wheels up; (d)
Even though the engine revived, the fact that the gear was down was overlooked by both the
pilots; (e) A false starboard engine fire warning precipitated the attempt at forced landing
obviously on account of defective supervision and check up. (f) The lack of sufficient
intensive checks for emergency procedures during the past twelve months preceding the
accident which it is alleged, if carried out, might have given the pilot confidence, apart from
practice enabling him to deal coolly with an emergency of this nature.
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5. On these grounds the plaintiffs claimed damages. The basis of the damage pleaded in
the plaint is that the deceased belonged to a long-lived family and lost the normal expectation
of a happy life at least 65 years and that he was a well known businessman and industrialist
in the City of Calcutta and that his average earnings were Rs. 60,000/- a year. It is also
pleaded in the plaint that the deceased had a great future and was the support of the plaintiffs
and by his death they had lost all means of support and living. It was, therefore, claimed that
the estate of the deceased had suffered loss and damage which were assessed at a sum of Rs.
20,00,000/-. In addition the plaintiffs claimed that the said Sunil Baran carried with him Rs.
5000/- in cash and kind which was also lost by reason of that accident.

6. In the written statement the defendant, Indian Airlines Corporation, relies on the terms
and conditions of the passenger’s Air Ticket dated the 11™ December, 1953 issued by the
defendant to the said Sunil Baran Chowdhury. In particular the defendant Corporation relies
on the exemption clause as an express term and condition of the said ticket which reads inter
alia as follows:

“The carrier shall be under no liability whatsoever to the passenger, his/her heirs, legal
representatives or dependants or their respective assigns for death, injury or delay to the
passenger or loss, damage, detention or delay to his baggage or personal property arising
out of the carriage or any other services or operations the Carrier whether or not caused
or occasioned by the act, neglect or negligence or default of the Carrier, or of pilot flying
operational or other staff or employees or agent of the Carrier, or otherwise howsoever
and the Carrier shall be held indemnified against all claims, suits, actions, proceedings,
damages, costs, charges and expenses in respect thereof arising out of or in connection
with such carriage or other services or operations of the Carrier.”

7. It is pleaded in the written statement that the deceased Sunil Baran knew all the said
terms and conditions of the said ticket and that in any case the defendant Corporation brought
to the notice of and/or took all reasonable steps to bring to the notice of the deceased
passenger the existence of the said terms and conditions. The defendant denied the existence
of any contract other than that mentioned in the ticket or that it committed any breach of
contract or that the Carriage by Air Act applied or that it had committed any breach of duty
as alleged or at all. In particular the defendant denied the allegations of negligence and
misconduct.

8. The defendant Corporation also denied all charges of defective supervision or check
up. It denied also that in case of immediate revival of the engine the usual or ordinary
procedure was to throttle back the engine and to land straight ahead as alleged. It denied that
the Captain or the Pilot in charge could land straight ahead or should have attempted to land
straight ahead. It further pleaded in the written statement that the Captain and the pilots in
exercise of their judgment decided on spot not to throttle back the engine and to land straight
ahead as alleged. The defendant also pleaded that in any event it was at best an error in the
judgment or decision of the pilot for which the defendant was not liable and that the pilot was
a skilled and competent expert and he had acted bona fide reasonably and in good faith.

9. The defendant also pleaded that the Aircraft held a valid certificate of air worthiness
and was regularly maintained in accordance with the approved maintenance Schedules and
had the valid certificate of daily inspection, that the crew held valid licenses and were
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qualified to undertake the flight and had sufficient checks and training, and that the captain
had sufficient flying experience on the route. The all-up weight did not exceed the authorised
take off weight. The aircraft carried sufficient fuel and oil. The engines were duly run up and
tested by the pilots prior to take off and the take off run was normal. Most careful and
reasonable examination of the plane was made before flight which did not reveal any defect
or possibility of any failure. It also says that no mechanism has been devised whereby failure
of engine of the plane could be completely eliminated. This will be found inter alia in
paragraph of 11 of the written statement.

10. The defendant denied all liability to pay damages as alleged or at all. The defendant
also pleaded that the alleged moveable in cash and kind amounting to Rs. 5000/-, if any, was
the personal luggage of the said deceased passenger and it was in the custody and control of
the said deceased and not of the defendant Corporation or the pilot and that the defendant
and/or its agents or servants did not take charge of or were not in possession or control of the
said moveable.

12. For the plaintiffs Sm. Madhuri Chowdhury, the widow, Anil Behary, Bhadhur,
Secretary of Chand Bali Steamer Service Co. where the deceased worked, Saraj Kumar Paul,
an employee in the firm of Messrs. A.C. Das Gupta and Co., Chartered Accountants, of the
said Chand Bali Steamer Service Co. who produced certain balance sheets of the Company
and Mr. R.N. Banerjee, Barrister-at- Law ad Liquidator of the said Chand Bali Steamer
Service Co. were examined. Incidentally this witness Mr. Banerjee said that he was
appointed a Liquidator of this Company, Chand Bali Steamer Service Co. in 1955. The
evidence of these witnesses relates to the family status and condition of the deceased
passenger and his probable or the then actual earning capacity.

13. On behalf of the defendant Corporation a large number of witnesses gave evidence.
In the facts of this accident no one is alive except the pilot, to speak directly about the plane
and its accident. Captain Cartner, therefore, is the most important witness on behalf of the
defendant Corporation. The next important witness was Johnson Berry. He was also a pilot
flying Indian Airlines Corporation Planes. In fact he was the senior Commander who had
also been flying Dakotas since 1947. The importance of his evidence lies in the fact that he
was present near about the spot when the accident took place. In the early morning of the
12" December, 1953, he was at Nagpur for operating the night airmail from Delhi to Nagpur
and from Nagpur to Delhi. He was at that relevant time waiting at Nagpur to take night
airmail back to Delhi. He was also in charge of a Dakota. His scheduled time to leave was at
3.20 a.m. This Madras bound aircraft which met with the accident was just in front of him to
taxi out. Therefore, he was immediately behind this ill-fated aircraft, the distance between
his plane and that plane would be hardly 100 yards. The important of his evidence,
therefore, cannot be over-emphasised. Strangely enough neither his name was mentioned nor
his evidence discussed by the learned trial Judge.

14. The third witness for the defendant Corporation was Herber Vivian Dequadros who
is also an expert, an Engineer and at the time of giving evidence was the General Manager
and Chief Engineer of Jamair Co. Private Ltd. a private limited company operating in
Calcutta as a non-scheduled operator as a charter company. The next was Basanta Kumar
Bajpai, who was the Assistant Aerodrome Officer under the Civil Aviation Department-
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Director General of Civil Aviation, Union of India. He gave evidence inter alia to prove that
Captain Cartner’s license was without any blemish and that he was not only authorised to fly
Dakotas but Super Constellation, Constellation and Boeing type of aircraft. Then there was
the evidence of Sooda Nathan Lokanath who was the Station Engineer at Nagpur and who
was also a witness before the court of enquiry. Other witnesses for the defendant Corporation
were Kritanta Bhusan Gupta from the Traffic Department of the defendant Corporation who
spoke about the issue of the ticket and its conditions, Chattubhai Shomnath Gajjar also a
Station Engineer in Bombay employed by Deccan Airways which previously controlled this
line, N. B. Patel who was a pilot in the defendant Corporation, Kaparaju Gangaraju, Deputy
Chief Engineer in charge of Hyderabad Station who gave evidence showing that the aircraft
in suit came to Bombay on December 11, 1953, from Begumpet, Hyderabad and before it left
Begumpet inspection of the aircraft was carried out. H. R .D. Suja who was in charge of
loading and/or unloading the aircraft at Nagpur and who spoke inter alia of the list of
passengers on board the Madras bound plane.

15. There was also other witnesses for the defendant Corporation like Rama Rao Prahlad
Rao Huilga, Area Manager of the defendant Corporation at Delhi who was in the Deccan
Airways in 1947 as a Senior Captain, A. K. Rao, Aircraft Maintenance Enginner of the
defendant Corporation at Begumpet, Hyderabad, from which the aircraft flew, J.B. Bayas,
Controller of aero-nautical inspection, New Delhi who inter alia gave evidence to say that no
device has been found out by Science or Technology as yet by which air-locking can be
completely excluded; a point which will be material later on when we shall discuss the
judgment under appeal, D.N. Benerjee, the Traffic Assistant of Airways India Ltd. who
spoke about the notice hung up in front of the Booking office at Mission Row, Calcutta G. V.
Rai, Inspector of the defendant Corporation who was at Begumpet in November, 1953 and
finally S.V. Probbu who proved some signature and was Inspector on duty at Begumpet.

16. There is large body of documentary evidence including log book entries, load sheet,
certificate of inspection reports and sheets, daily reports, daily routine schedules of departure,
instruments and electrical routine check sheet, licenses and also the report of the court of
enquiry of the accident, apart from many correspondence and newspaper reports.

17. It may be appropriate to mention here that immediately after the accident the
Government of India Ministry of Communications, ordered a formal investigation in exercise
of the powers conferred by Rule 75 of the Indian Aircraft Rules, 1987. Mr. N. S.Lokur was
appointed the Chairman of this court of enquiry assisted by Captain K.Vishwanath of Air
India international and Mr. M.G. Pradhan, Deputy Director General of Civil Aviation as
assessors in the said investigation. This investigation was ordered on the 16" December,
1953 within four days of the accident. The report of this investigation and enquiry or what is
called in this connection this Court of Enquiry was submitted to the Government of India on
the 30™ December, 1953. This is also marked as an exhibit in this suit and about its
admissibility there has been some controversy which fortunately was not pressed in the long
run.

18. The learned trial judge held that the exemption clause was illegal, invalid and void
and he also held on the facts that Captain Cartner, the pilot, was negligent and therefore, the
defendant Corporation as the employer of Captain Cartner was liable in law. On a careful
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consideration of the learned Judge’s decision on (1) the exemption clause and (2) the
negligence of Captain Cartner, we have come to the conclusion that his decision cannot be
sustained. We shall presently discuss these two questions which are crucial in this appeal.

19. In addition to these two points the learned Judge has discussed the doctrine of res
ipsa loquitur and the applicability of common law in India and relying on his judgment in Sm
Mukul Dutta Gupta v. Indian Airlines Corporation [(AIR 1962 Cal. 311)] he came to the
conclusion:

“In my judgment, the rules of justice, equity and good conscience applicable to internal
carrier by air in India are not rules of common law carrier in England, but rules to be
found in Carriage by Air Act, 1934. The Indian legislature has indicated that it should be
applied to non international air carriage of course “subject to exception, adaptation and
modification.”

Although the power to except, adapt or modify was given to the Central Government, yet
the learned Judge himself applied them without the Central Government acting in the matter,
in the belief that it was open to him to extend that law in that manner. We are unable to
accept this view and we are of the opinion that the learned trial judge’s view noticed above is
erroneous.

20. The most important question in this appeal is the validity or otherwise of the
exemption clause. The learned trial Judge has held the exemption clause to be invalid, illegal
and void on that ground that:

(a) it is against section 23 of the Indian Contract Act, although however he has found
that the agreement was not bad on the ground of unreasonableness;

(b) this exemption clause cannot deprive the heirs and legal representatives of the
deceased because they did not enter into this contract and therefore, such an
exemption clause would be unavailing under the Fatal Accident Act under which the
present suit for damages has been brought;

(c) this exemption clause is bad on the ground that somehow or other broad principles of
the Warsaw Convention should be applied to India not as such but as rules of justice,
equity and good conscience which according to the learned Judge this exemption
clause violates. In other words, the learned trial Judge appears to take the view that
the exemption clause is against the principles of some policy which though not
technically applicable in this country is somehow or other against some kind of
equity and good conscience and therefore will be regarded as against the public
policy.

21. We are satisfied on this point that the learned Judge’s decision that the exemption
clause is invalid is erroneous. It is against both the principles of law as well as against
decided authorities which are binding on us and which have settled the law after a long series
of many decisions on the point. The only case on which the learned Judge relied for his
decision on this point is Secy. of State v. Mt. Rukbminibai, [AIR 1937 Nag. 354]. What the
learned Judge failed to appreciate about that case is that it is not an authority on the
exemption clause at all. In fact it does not deal with the validity or otherwise of any
exemption clause of this nature or of any exemption clause in a ticket containing these
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express terms exempting the liability for negligence. This case lays down the proposition
that though there is a strong presumption that any rule of English law is in accordance with
the principles of justice, equity and good conscience in England, yet the Court in India is
entitled to examine the rules in order to find out whether the rules are in accordance with the
true principles of equity. Sir Barnes Peacock said in the case Degumburee Dabee v. Eshan
Chunder Sein, [9 Suth WB 230] whether the rules were in accordance with the true
principles of equity (sic) and that the Courts in India had several occasions, refused to apply
a rule of English law on the ground that it was not applicable to Indian society and
circumstances. The only question on which these observations were being made by the
learned Judges there in the Nagpur case was how far the English doctrine of common
employment applied in India to cases which in England would have come under the
Employers Liability Act. That was the only question. There no question turned up on
exemption clause in a contract or as a term or a condition in a ticket for carriage exempting
liability for negligence. All these observations, therefore, about common law, equity and
good conscience that are to be found there, are only obiter except in so far as they relate to
the point of the doctrine of common employment. That was the only point discussed and
decided there. We are satisfied that this Nagpur case is no authority for holding that in the
instant appeal before us the exemption clause is illegal and invalid.

22. Before discussing the English law it will be appropriate to discuss the binding
authorities and decisions so far as this court is concerned. It is laid down clearly and without
any ambiguity by the Privy Council as early as 1891 in Irrawaddy Flotilla Co. v. Bugwan
Das, [18 TA 121 (PC)] that the obligation imposed by law on common carriage in India is not
founded upon contract, but on the exercise of public employment for reward. In fact, that
decision of the Privy Council is a clear authority to say that the liability of common carriers
in India is not affected by the Indian Contract Act 1872. Therefore, no question of testing the
validity of this exemption clause with reference to section 23 of the Indian Contract Act can
at all arise. The Contract Act does not profess to be a complete Code dealing with the law
relating to contracts and the Privy Council says that it purports to do no more than to define
and amend certain parts of the law. Lord Macnaghten, at page 129, put the law beyond any
doubt in the following terms:

“At the date of the Act of 1872, the law relating to common carriers was partly written,
partly unwritten law. The written law is untouched by the Act of 1872. The unwritten
law was hardly within the scope of an Act intended to define and amend the law relating
to contracts. The obligation imposed by law on common carriers has nothing to do with
contract in its origin. It is duty cast upon common carriers by reason of their exercising a
public employment for reward. ‘A breach of this duty’ says Dallas, C.J., Bretherton v.
Wood, (1821) 8B and B 54 is a breach of the law, and for this breach an action lies
founded on the common law which action wants not the aid of contract to support it. If
in codifying the law of contract the Legislature had found occasion to deal with tort or
with a branch of the law common to both contract and tort, there was all the more reason
for making its meaning clear.”

(23) Having regard to this decision of the Privy Council which we consider to be binding
on us there is no scope left for further argument that an exemption clause of this kind is hit by
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any section of the Contract Act, be it S. 23 or any other section, because the Indian Contract
Act itself has no application. In fact the subsequent observation of Lord Macnaghten at p.
130 of the report puts the whole position beyond argument and controversy so far as this
court is concerned, when His Lordship said:

“The combined effect of sections 6 and 8 of the Act of 1865 (Carriers Act 1865) is that,
in respect of property not of the description contained in the Schedule, common carriers
may limit their liability by special contract, but not so as to get rid of liability for
negligence. On the Appellant’s construction the Act of 1872 (The Indian Contract Act)
reduces the liability of common carriers to responsibility for negligence, and
consequently there is no longer any room for limitation of liability in that direction. The

measure of their liability has been reduced to the minimum permissible by the Act of
1865.”

24. Finally, therefore, Lord Macnaghten observed at p. 131 of the report as follows:

“These considerations lead their Lordships to the conclusion that the Act of 1872, (Indian
Contract Act) was not intended to deal with the law relating to common carriers, and
notwithstanding the generality of some expressions in the chapter on bailments, they
think that common carriers are not within the Act.”

24a. No doubt, it may be essential to point out straightway at this stage that the Carriers
Act of 1865 has no application to the facts of this case because that Act deals only with
property and that also not in carriage by air.

25. Mr. Dutt Roy, appearing for the plaintiff’s-respondents attempted to distinguish this
Privy Council decision by saying that this decision was only concerned with sections 151 and
152 of the Indian Contract Act which deal only with the bailment and therefore, was no
authority on S. 23 of the Contract Act. We are unable to accept that distinction because the
ratio of the decision of the Privy Council rests on the fact that the whole of the Indian
Contract Act as pointed out by Lord Macnaghten did not apply to the law relating to common
carriers.

26. A Division Bench of this Court also had occasion to discuss the exemption clause
and its validity in an Air Ticket. That will be found in Indian Airlines Corporation v.
Keshavlal F. Gandhi [AIR 1962 Cal. 290]. This Division Bench decision is a clear authority
for the proposition that the present appellant Indian Airlines Corporation is a common carrier
and that the relationship between the parties to the contract of carriage is to be governed by
common law of England governing the rights and liabilities of such common carriers. This
Division Bench decision proceeds to lay down that the law permits common carriers totally
to contract themselves out of liabilities for loss or damage of goods carried as common
carriers. Then it comes to the conclusion that parties to the contract bind themselves by the
contract and it is not for the court to make a contract for the parties or to go outside the
contract. The Division Bench also expressed the view that if the contract offends against the
provisions of the Contract Act, e.g. if opposed to public policy, then only the court may strike
down the contract, but even then it cannot make a new contract for the parties.

27. The exemption clause which the Division Bench was considering in that case also
exempted the Airlines Corporation from. “any liability under the law whether to the sender or
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to the consignee or to their legal representatives, in case of damage or loss or pilferage or
detention from any cause whatsoever including negligence or default of pilots, agents, flying
ground or other staff or employees of the carrier or breach of statutory or other regulations)
whether in the course of journey or prior, or subsequent thereof, and whether while the
freight be on board the aircraft or otherwise.”

28. The Division Bench came to the conclusion that this contract did not offend against
the provisions of the Indian Contract Act and that it gave complete immunity to the defendant
Corporation from loss or damage to the goods consigned to its care for carriage.

29. The argument that section 23 of the Contract Act was not considered in that case
cannot also be a reason to hold that this particular section of the Contract Act makes this
exemption clause bad. In Bombay Steam Navigation Co. v. Vasudev Babruao Kamat, [AIR
1928 Bom. 5] the view Sankaran Nair, J., in his dissenting judgment in Sheik Mahammad
Ravuther v. B.I.S.N. Co Ltd., [ILR 32 Mad. 95], expressing the opinion that section 23 of
the Contract Act hits such exemption clause was rejected. In fact in a recent decision of the
Madras High Court in Indian Airlines Corporation v. Jothaji Maniram, [AIR 1959 Mad.
285] the point is made clear beyond doubt. There it is held that a common carrier is a person
who professes himself ready to carry goods for everybody. In the case of a common carrier
the liability is higher, because he is considered to be in the position of insurer with regard to
the goods entrusted to him. But where it is expressly stipulated between the parties that the
carrier is not a common carrier, that conclusively shows that the carrier is not liable as a
common carrier. It was also distinctly laid down by that decision that even assuming that the
carrier could be deemed to be a common carrier or held liable as such, it was open to such a
carrier to contract himself out of liability as common carrier, or fix the limit of his liability.
This Madras decision given by Ramchandra Iyer, J., reviews all the relevant decisions on this
point. It also notices at page 288 of the report the view of Sankaran Nair, J. and rejects it.

30. In a recent Division Bench decision of the Assam High Court in Rakmanand
Ajitsaria v. Airways (India) Ltd., [AIR 1960 Ass. 71] certain important propositions of law
are clearly laid down. It is an authority to say that the liability of the internal carrier by
Airways who is not governed by the Indian Carriage by Air Act, 1934, or by the Carriers
Act, 1865 is governed by the English Common law since adopted in India and not by the
Contract Act. It proceeds to lay down that under the English common law, the carrier’s
liability is not that of a bailee only, but that of an insurer of goods, so that the carrier is bound
to account for loss or damage caused to the goods delivered to it for carriage, provided the
loss or damage was not due to an act of God or the King’s enemies or to some inherent vice
in the thing itself. It also lays down that at the same time, the common law allows the carrier
almost an equal freedom to limit its liability by any contract with the consignor. In such a
case, its liability would depend upon the terms of the contract or the conditions under which
the carrier accepted delivery of the goods for carriage. It provides that the terms could be
very far-reaching and indeed they could claim exemption even if the loss was occasioned on
account of the negligence or misconduct of its servants or even if the loss or damage was
caused by any other circumstance whatsoever, in consideration of a higher or lower amount
of freight charged. In unmistakable terms the learned Chief Justice of the Assam High Court
says that, however amazing a contract of this kind may appear to be, yet that seems to be the
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state of the law as recognized by the common law of England and adopted by the Courts in
India. Lastly this decision of the Division Bench of the Assam High Court is an authority for
the proposition that the clause in a contract of carriage by air giving complete immunity to
the carrier from liability could not be impugned on the ground that it was hit by section 23 of
the Indian Contract Act, because the Contract Act had no application to the case nor could it
be said to be opposed to public policy. The learned Chief Justice of the Assam High Court
points out that Exemption clauses of this nature have been upheld by the Courts and there
being no other statutory bar as provided under the Indian Carriers Act or under the Indian
Carriage by Air Act, which have no application to this case, under the common law a
contract of this nature was permissible and therefore, this decision also dissents from the
decision of Sankaran Nair, J. as mentioned above. Sarjoo Prosad, C. J., in this decision
observes at p. 74 of the report quoted above on the point of section 23 of the Indian Contract
Act as hitting the validity of such an exemption clause as follows:

“These weighty observations of Sir Sankaran Nair compel serious attention and attract by
their freshness and originality; but it seems too late now to turn away from the beaten
track of judicial precedents, which have since acquired all the sanctity of a stare decisis.
I am, however, unable to understand, and I say so with the utmost respect, how the
learned Judge could overlook the very point which the Judicial Committee of the Privy
Council had decided and held that the carrier’s liability was governed by the English
common law and not by the terms of the Contract Act, especially when that decision was
given by the Privy Council with full consciousness of the conflict of the judicial opinion
in India. That the said decision of the Judicial Committee has been subsequently
followed in other cases is beyond question.”

31. The Privy Council decision and all the Indian decisions, therefore, are against the
finding of the learned trial Judge in this case. Looking at the English Law and High
authorities of the English Law the conclusion is further reinforced.

32. Before we discuss the English Law and the English decisions on this point we may
notice this that Mr. Dutt Roy for the respondent realising the mass of authorities against his
contention tried to distinguish them by saying that all the these cases related to goods and not
to human life. He appears to suggest, as the learned trial Judge has also said, that while for
some reason or other there could be complete exemption including one for negligence in case
of contract for the carriage of goods such a cause would be bad if it concerned the carriage of
passengers and their life. In jurisprudence dealing with the law of Common carriers it is
difficult to see how the difference could be drawn legally between goods and life.

33. Fortunately, however, this point is also decided by the high authority of the House
of Lords and that also in recent times. In the leading case of Ludditt v. Ginger Coote

Airways Ltd., [1947 AC 233 Lord Wright at 245] after quoting the words of Maule, J.,
observed as follows:-

“In this passage Maule J. is speaking of carriers of goods, but the same principle is true,
mutandis, of a carrier of passengers who in law is neither an insurer nor precluded from
making a special contract with his passengers.”
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34. Lord Wright in the same report at p. 242 accepted the classic enunciation on this
point by Lord Haldane in Grand Trunk Ry. Co. of Canada v. Robinson [AIR 1915 PC 53]
where Lord Haldane stated (at p. 55) as follows:

“There are some principles of general application which it is necessary to bear in
mind in approaching the consideration of this question. If a passenger has entered a
train on mere invitation or permission from a railway company without more, and he
receives injury in an accident caused by the negligence of its servants, the company
is liable for damages for breach of a general duty to exercise care. Such a breach can
be regarded as one either of an implied contract, or of a duty imposed by the general
law, and in the latter case as in form a tort. But in either view this general duty may,
subject to such statutory restrictions as exist in Canada and in England in different
ways, be superseded by a specific contract which may either enlarge, diminish or
exclude it. If the law authorises it, such a Contract cannot be pronounced to be
unreasonable by a court of justice. The specific contract, with its incidents either
expressed or attached by law, becomes in such a case the only measure of the duties
between the parties, and the plaintiff cannot by any device of form get more than the
contract allows him.”

35. It is, therefore, clear that the distinction that the learned Counsel for the respondents
attempted to make between a contract for carriage of goods and a contract for carriage of
passengers cannot be sustained. Both can be limited and both can exclude liability even for
negligence.

36. Without multiplying authorities on this point which in our view are almost
unanimous to day we shall refer to another decision of the House of Lords in Hood v.
Anchor Line (Henderson Brothers) Ltd., [1918 AC 837]. The import of this decision
answers some point faintly argued on behalf of the respondents how far small words printed
at the foot of the document exempting liability were binding on the passenger. Lord Finlay,
L.C. at pages 842-843 observed inter alia as follows:

“In my opinion the Courts below were right, out of many authorities bearing upon the
point I think it necessary to refer to three only — Henderson Stevenson, (1875) 2 HL Sc
470; Parker v. South Eastern Ry. Co., [(1877) 2 CPD 416] and Richardson, Spence and
Co. v. Rowntree [(1894) AC 217]. The first of these cases is a decision of this House
that a condition printed on the back of the ticket issued by a steamship packet company
absolving the company from liability of loss, injury, or delay to the passenger or his
luggage was not binding on a passenger who has not read the conditions and has not had
his attention directed to the conditions by anything printed on the face of the ticket, or by
the carrier when issuing it. The second and the third of these cases show that if it is
found that the company did what was reasonably sufficient to give notice of conditions
printed on the back of a ticket the person taking the ticket would be bound by such
conditions.

It is quite true that, if the contract was complete, subsequent notice would not vary it,
but when the passenger or his agent gets the ticket he may examine it before accepting,
and if he chooses not to examine it when everything reasonable has been done to call his
attention to the conditions he accepts it as it is.”
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37. It has been found by the learned trial Judge that these conditions in the present case
exempting the carrier from liability were duly brought to the notice of the passenger and that
he had every opportunity to know them. Here in the Court of Appeal we are satisfied on the
record that it was so.

38. Blackburn, J., in the well known case of McCawley v. Furness Rly. Co. [(1872) 8
QB 57 at 57] dealing with a case of personal injury lays down the same principle that civil
liability, as distinguished from criminal liability, can be excluded by an appropriate
agreement, and observed as follows:

“The duty of a carrier of passengers is to take reasonable care of a passenger, so as not to
expose him to danger, and if they negligently expose him to danger, and he is killed, they
might be guilty of man-slaughter, and they would certainly be liable to the relatives of
the deceased in damages. But here the passenger was carried under special terms; that
agreement would not take away any liability that might be incurred as to criminal
proceedings, but it regulates the right of the plaintiff to recover damages. The plea states
that it was agreed that the plaintiff, being a drover traveling with cattle, should travel at
his own risk; that is, he takes his chance, and ,as far as having a right to recover damages,
he shall not bring an action against the company for anything that may happen in the
course of the carriage. It would of course be quite a different thing were an action
brought for an independent wrong, such as an assault, or false imprisonment. Negligence
in almost all instances would be the act of the Company’s servants, and “at his own risk”
would of course exclude that, and gross negligence would be within the terms of the
agreement; as to willful, I am at a loss to say what that means; but any negligence for
which the company would be liable (confined, as I have said, to the journey, and it is so
confined by the declaration) is excluded by the agreement.”

39. These weighty observations of Blackburn, J. found approval subsequently. Atkin L.J.
in Rutter v. Palmer [(1922) 2 KB 87, 94] referred to the above decision. In the case of
(1922) 2 KB 87 there was a clause “Customers cars are driven at customer’s sole risk” and it
was held that the above clause protected the defendant from liability for the negligence of his
servants, and that the action failed. Discussing the general principles on this point and
specially on the construction and interpretation of the words used in exemption clause,
whether sufficient to exclude liability under a contract or also of tort Denning L.J. in White v.
John Warwick and Co. Ltd. [(1953) 1 WLR 1285 at 1293] lays down the following
principles:

“In this type of case two principles are well settled. The first is that if a person desires to
exempt himself from a liability which the common law imposed on him, he can only do
so by a contract freely and deliberately entered into by the injured party in words that are
clear beyond the possibility of misunderstanding. The second is; if there are two possible
heads of liability on the part of defendant, one for negligence, and the other a strict
liability, an exemption clause will be construed, so far as possible, as exempting the
defendant only from his strict liability and not as relieving him from his liability for
negligence.”

There however, there was no finding on negligence and a new trial was ordered for a
finding on that issue.
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40. Without discussing any more English case law on the point we can profitably refer to
the Third Edition Vol. 4 of Halsbury’s Laws of England, Articles 465 and 466 at pages 186
to 188. The law is clearly formulated there.The statement of law there is that any contract
which contains conditions enlarging, diminishing or excluding a carriers common law duty of
care to his passengers cannot, in the absence of any statutory restriction on the imposition of
such conditions, be pronounced unreasonable by a court of justice with a view to one party
getting more than the contract allows him; but it would seem that conditions which are
wholly unreasonable are not binding upon a passenger even if steps otherwise reasonable
have been taken to give him notice of them. But then it stated that any term in a contract for
the conveyance of a passenger in a public service vehicle negativing or restricting liability or
imposing conditions as to the enforcement of liability in respect of the death or bodily injury
of the passenger when being carried in or entering or alighting from the vehicle, is void. That
means that this exemption of liability may be prevented by statute and if that is so the statute
inter alia will prevail. But then the point here in India is that no Act applies to internal
carriage by air. That Warsaw Convention does not apply; nor is there any statute which
prevents or limits the scope or content of such an exemption clause. Therefore, it is
significantly pointed out in 31 Halsbury (Third Ed.) in Article 1214 at pages 765-766 that:

“There are no statutory terms and conditions for the carriage of passengers, but, as a
common carrier could vary his liability by making a special contract, so railway
undertakers can carry passengers on their own terms and conditions by means of a
special contract usually made between the undertakers and the passenger by the buying
of a ticket.”

43. These statutory provisions in other statutes seem to indicate that the legislature in its
wisdom, has not uptill now thought fit to legislate on this point about internal carriage by air
in India either to limit or exclude contract for exemption of liability.

44. On this overwhelming mass of authority we are bound to hold that both in respect of
Contract Act and Tort the present exemption clause is good and valid and it legally excludes
all liability for negligence. We also hold that it cannot be held to be bad under Section 23 of
the Contract Act as stated above.

135. For reasons stated above and on the authorities discussed this appeal must be
allowed. The suit must be dismissed. We hold that the exemption clause is good, valid and
legal. We also hold on the merits that there was no negligence of the defendant Corporation
or of the pilot Captain Cartner.

Appeal allowed.
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CONSIDERATION

Kedarnath Bhattacharji v. Gorie Mahomed
(1886) 7 1D. 64 Cal.

[It appeared that it was thought advisable to erect a Town Hall at Howrah, provided sufficient
subscriptions could be got together for the purpose. To this end the Commissioners of the
Howrah Municipality set to work to obtain the necessary funds by public subscription,
creating themselves, by deed, trustees of the Howrah Town Hall Fund. As soon as the
subscriptions allowed, the Commissioners including the plaintiff, who was also Vice-
Chairman of the Municipality, entered into a contract with a contractor for the purpose of
building the Town Hall, estimates and plans were submitted to, and approved by, the
Commissioners, the original estimate amounting to Rs. 26,000. This estimate, however, was
increased to Rs. 40,000, and it was found that the subscriptions would cover this amount, and
the original plans were therefore enlarged and altered.

The defendant was a subscriber to this fund of rupees one hundred, having signed his
name in the subscription book for that amount. The defendant not having paid his
subscription was sued in the Howrah Court of Small Causes by the plaintiff as Vice-
Chairman and trustee and therefore as one of the persons who had made himself liable to the
contractor for the costs of the building, to recover the amount entered in the subscription
book.

The defendant contended that the plaintiff had no right to sue. The Judge of the Small
Cause Court held that the Registrar had no power to grant leave to sue; that the Town Hall
being trust property, the case was one falling under s. 437 of the Code; and that, therefore, the
suit was bad ab initio. And on the question as to whether such a suit would otherwise lie,
after referring to the case of Kedar Nath Mittra v. Alisar Rahoman [(10 CLR 197)] he found
that the defendant was a man of no education, and it could not therefore be expected that he
had put his name to the subscription book with a full knowledge of the object and utility of
the Town Hall. He, therefore, found that the defendant was under no legal obligation to pay,
and dismissed the suit, making his judgment contingent on the opinion of the High Court on
the following points:

(1) Whether the suit as laid by the plaintiff was legally maintainable?
(2) Whether, upon the facts stated, the trustees were entitled to judgment?]
SIR W. COMER PETHERAM, C.J. — The questions which are proposed for us in this

Reference from the Small Cause Court are: first, whether the suit as laid by the plaintiff is
legally maintainable; and, secondly, whether, upon the facts stated in the reference, the
trustees are entitled to judgment.

The facts of the case appear to be these: The plaintiff is a Municipal Commissioner of
Howrah and one of the trustees of the Howrah Town Hall Fund. Some time ago, it was in
contemplation to build a Town Hall in Howrah, provided the necessary funds could be raised,
and upon that state of things being existent, the persons interested set to work to see what
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subscriptions they could get. When the subscription list had reached a certain point, the
Commissioners, including the plaintiff, entered into a contract with a contractor for the
purpose of building the Town Hall, and plans of the building were submitted and passed, but
as the subscription list increased, the plans increased too, and the original cost which was
intended to be Rs. 26,000, has swelled up to Rs. 40,000; but for the whole Rs. 40,000 the
Commissioners, including the plaintiff, have remained liable to the contractor as much as for
the original contract, because the additions to the building were made by the authority of the
Commissioners and with their sanction. The defendant, on being applied to, subscribed his
name in the book for Rs. 100, and the question is, whether the plaintiff, as one of the persons
who made himself liable under the contract to the contractor for the cost of the building, can
sue, on behalf of himself and all those in the same interest with him, to recover the amount of
the subscription from the defendant.

We think he can. Without reference to his being a trustee or a Municipal Commissioner,
we think that under the provisions of the Code of Civil Procedure he is entitled to bring an
action on behalf of himself and others jointly interested with him. If the action could be
maintained on behalf of all, and there were no other section which would preclude this being
done, that would cure any technical defect in the case.

Then, the question is, whether this is a suit which could be maintained by the whole of
the persons who made themselves liable to the contractor if they were all joined.

It is clear that there are a great many subscriptions that cannot be recovered. A man for
some reason or other puts his name down for a subscription to some charitable object, for
instance, but the amount of his subscription cannot be recovered from him because there is no
consideration.

But in this particular case, the state of things is this: Persons were asked to subscribe,
knowing the purpose to which the money was to be applied, and they knew that on the faith
of their subscription an obligation was to be incurred to pay the contractor for the work.
Under these circumstances, this kind of contract arises. The subscriber by subscribing his
name says, in effect, -- In consideration of your agreeing to enter into a contract to erect or
yourselves erecting this building, I undertake to supply the money to pay for it up to the
amount for which I subscribe my name. That is a perfectly valid contract and for good
consideration; it contains all the essential elements of a contract which can be enforced in law
by the persons to whom the liability is incurred. In our opinion, that is the case here, and
therefore we think that both questions must be answered in the affirmative, because, as I have
already said, we think that there is a contract for good consideration, which can be enforced
by the proper party, and we think that the plaintiff can enforce it, because he can sue on
behalf of himself and all persons in the same interest, and, therefore, we answer both
questions in the affirmative, and we consider that the Judge of the Small Cause Court ought
to decree the suit for the amount claimed, and we also think that the plaintiff ought to get his
costs including the costs of this hearing.
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Doraiswami Iyer v. Arunachala Ayyar
(1935) 43 L.W. 259 (Mad.)

CORNISH, J. - This Civil Revision Petition arises out of a suit in which the trustees of a
temple sought to recover a contribution promised by a subscriber to a subscription list for the
repairs of a temple.

It appears upon the fact found in the lower Court that the plaintiffs — the present
respondents — the trustees entered into a contract for the necessary repairs in the month of
February 1928, and the maistry of the contractor was supplied with money from village
common fund. As the work proceeded more money was required, and to raise this money
subscriptions were invited and a subscription list formed. This was in October. The present
petitioner put himself down in the list for Rs. 125, and it is to recover this sum that the suit
was filed. The lower Court has decreed the suit. The plaint founds the consideration for this
promise as follows: That plaintiffs relying on the promise from the subscriber incurred
liabilities in repairing the temple. The question is, does this amount to consideration? The
definition of consideration in the Indian Contract Act is that where at the desire of the
promisor the promisee has done or abstained from doing something, such acts or abstinence is
called consideration. Therefore, the definition postulates that the promisee must have acted
on some thing amounting to more than a bare promise. There must be some bargain between
them in respect of which the consideration has been given. In Kedar Nath Bhattacharji v.
Gorie Mahomed [(14 Cal. 64, 67)], the position is put thus: The subscriber by subscribing his
name says in effect... In consideration of your agreeing to enter into a contract to erect or
yourselves erecting this building, I undertake to supply the money to pay for it upto the
amount for which I subscribe my name — And it was observed that that is a perfectly good
contract. I think it cannot now be accepted that the mere promise to subscribe a sum of
money or the entry of such promised sum in a subscription list furnishes consideration. There
must have been some request by the promisor to the promisee to do something in
consideration of the promised subscription. This is the rule to be deduced from the only other
case that I have been able to discover relating to the recovery of a promised subscription on
the basis of a contract. That case is In re Hudson (54 L.J.Ch. 811). The promise there was to
contribute a large sum of money to the Congregational Union for the payment of Chapel
debts. The promisor paid large instalment of his promised contribution and then died. The
congregational Union then sought to make the promisor’s executors liable. The contention
was that on the strength of the promise the Committee of the Union had incurred liabilities
and that this amounted to consideration. It was held that the claim was unsustainable
inasmuch as the promisee had not undertaken any liability as part of the bargain with the
promisor. Mr. Justice Pearson in his judgment said:

“What is the consideration for the promise which was to make it a contract? There
was no consideration at all. Mr. Cookson says that there really was a consideration,
because the consideration was the risks and liabilities which the parties were to
undertake who composed themselves into a Committee and became the distributors
of the fund. In the first place there was no duty between themselves and Mr. Hudson
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(the promisor) which they undertook at that time — there was no binding obligation
between themselves and Mr. Hudson.”

In the present case it is not pleaded, nor is there evidence, that there was any request by
the subscriber when he put his name in the list for Rs. 125 to the plaintiffs to do the temple
repairs or that there was any undertaking by them to do anything. In my opinion this was a
bare promise unsupposted by consideration, and the suit ought to have been dismissed.

The Petition is allowed with costs throughout.
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Abdul Aziz v. Masum Ali
AIR 1914 All 22

RICHARDS, C.J. — This appeal arises out of a suit brought by the plaintiffs against the
heirs of Munshi Abdul Karim. The plaintiffs are the members of the Islam Local Agency
Committee, Agra. It appears that in the year 1907, a movement was set on foot to collect
money for repairing and reconstructing a mosque known as Masjid Hamman Alawardi Khan.
The local agency committee themselves sanctioned a subscription of Rs. 3,000; besides this
amount, Rs. 100 were paid in cash at that time by Hakim Shafi Ullah, Rs. 500 were promised
by Munshi Abdul Karim and another sum of Rs. 500 was promised by Munshi Jan
Mohammad. Munshi Abdul Karim was appointed treasurer. The local agency committee
handed over their contribution of Rs. 3,000 to Munshi Abdul Karim and he also received the
donation of Rs. 100 from Hakim Shafi Ullah. Munshi Jan Mohammad gave a cheque for Rs.
500 dated 12" September 1907. On 29" September 1907, the cheque was presented for
payment, but it was returned by the Bank with a note that the endorsement was not regular. It
was again presented on 12" January 1909 when the bank returned the cheque with a note that
it was out of date. Munshi Abdul Karim died on 20™ April 1909; the present suit was
instituted against his heirs on 14™ April 1910. Munshi Jan Mohammad died in May 1910. The
defendants do not dispute the right of the plaintiff to recover the sum of Rs. 3,100; they have
admitted this part of the plaintiff’s claim all along. It is admitted on both sides that nothing
has been done to carry out the repairs and reconstruction of a part of the mosque. Defence is,
however, taken to the two items, viz. the Rs. 500 represented by the cheque of Munshi Jan
Mohammad and the subscription of the deceased Munshi Abdul Karim. The Court of first
instance granted a decree for the subscription promised by Munshi Abdul Karim but
dismissed the suit in so far as it related to the claim for Rs. 500, the subscription of Munshi
Jan Mohammad. The lower appellate Court granted a decree for the entire claim. It appears to
us that the suit cannot be maintained in respect of either item. With regard to the subscription
of Munshi Abdul Karim this was a mere gratuitous promise on his part. Under the
circumstances of the present case it is admitted that if the promise had been made by an
outsider it could not have been enforced. We cannot see that it makes any difference that
Munshi Abdul Karim was himself the treasurer. There is no evidence that he ever set aside a
sum of Rs. 500 to meet his promised subscription. As to the other item viz., the amount of
Munshi Jan Mohammad’s cheque, we see great difficulty in holding that a suit could have
been brought against Munshi Abdul Karim in respect of this cheque during his lifetime. His
undertaking of the office of treasurer was purely gratuitous. He might at any time have
refused to go on with the work. It is said that he must be regarded as the agent of the
committee, and that if he was the agent he was guilty of gross negligence and accordingly
would have been liable for any loss the committee sustained. In our opinion Munshi Abdul
Karim cannot be said to have been an agent of the committee; even if he was, it is very
doubtful that he could have been held guilty of gross negligence. He had presented the
cheque for payment; the mistake in the endorsement was a very natural one and the delay in
re-presenting the cheque or getting a duplicate from the drawer may well be explained by the
delay which took place in carrying out the proposed work. In our opinion, under the
circumstances of the present case, Munshi Abdul Karim could not have been sued in his
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lifetime. It is quite clear that if no suit lay against Munshi Abdul Karim in his lifetime, no suit
could be brought after his death against his heirs. The result is that we allow the appeal to this
extent that we vary the decree of the Court below by dismissing the claim in respect of the
two items of Rs. 500 each. The appellants will get their costs of this appeal including in this,
court-fees on the higher scale. In the Court below the parties will pay and receive costs in
proportion to failure and success.

Appeal allowed and Decree varied.
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Venkata Chinnaya Rau v. Venkataramaya Garu
(1881) 1 1.J. 137 (Mad.)

INNES, J. - The plaintiffs’ sister, by deed of gift on the 9™ April 1877, made over certain
landed property to the defendant, her daughter. By the terms of the deed which was
registered, it was stipulated that an annuity of 653 rupees should be paid every year to the
plaintiffs as had hitherto been paid by the donor until a village could be given them.

The defendant on the same date executed in plaintiffs’ favour a Kararnama promising to
give effect to the stipulation of the deed of gift by paying the annuity until she gave them a
village. The annuity was not paid and the plaintiffs sued to recover it.

Various pleas were set up, one of which was that the document in favour of plaintiffs was
executed under coercion. The Courts below have found, upon evidence warranting the
finding, that there was no coercion, but that the document was executed and registered
voluntarily by defendant.

The first question argued before us was whether the plaintiffs, who were strangers to the
consideration for the promise, have a right to sue. The document executed by the defendant in
favour of the plaintiffs was in these terms: “According to the terms set forth in the 12"
paragraph of the dead of gift of possession, & c., I hereby agree to continue to carry out in
your favour, perpetually and hereditarily, & c., the terms stated in the said paragraph.”

There is great conflict in the cases on the question, but the rule deducible seems to be that
the plaintiff can only sue if the consideration moved directly from him wholly or partly. In
case of Dutton v. Poole, [2 Lev. 210, 1 Ventr. 318], Sir E. Poole was about to fell timber on
his estate to the value of £ 1.000 for the purpose of giving that sum to his daughter Grisel as
her marriage portion. The eldest son interposed and promised Sir Edward that if he would
refrain from felling the timber, he (the son) would pay Grisel £ 1,000. Sir Edward agree to
this, and gave up his intention of felling the timber. On his death the son refused to fulfil his
promise. The daughter Grisel (joining her husband) sued, and it was held she might do so for
the son had the benefit of the timber and the daughter had lost her portion through the
promise of the son. There is also another similar case called Rockwood’s case in which the
father, at the request of the eldest son, and on his promise to pay an annuity to each of the
younger sons, refrained from charging the lands with the annuity. In this case, when on the
death of the father the eldest son who came into the property refused to pay the annuity, it
was held that the younger sons could sue. In these cases the consideration moved indirectly
from the plaintiff to the defendant. In each case the action of the defendant operated to shut
out the plaintiff from a certain benefit and to substitute a future benefit dependent on the
fulfilment by him of his promise. On the other hand in Tweddle v. Atkinson [30 L.J.Q.B.
265] it was held that the plaintiff could not sue. The case was this the parents of the plaintiff
and his wife agreed together after the marriage that each should pay a sum of money to the
husband, and that the latter should have full power to sue for the money. The plaintiff in this
case was held not to be a party to the consideration, and on this ground not entitled to sue.
The distinction between this and the preceding cases is obvious. The plaintiff did not lose
anything by the arrangement between the two parents, nor was he worse off from the non-
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fulfilment of the promises than he would have been if they had not been made, nor did the
promises result in any present benefit to the persons promising to the detriment of the
plaintiff; so that there was no consideration moving directly or indirectly from him to the
defendants. It cannot be doubted in the present case that the document A was executed by
defendant in pursuance of the donation deed B, and with a view that the defendant might take
the benefit of that deed.

Plaintiffs’ sister, the donor, expressly stipulated that the sum she had hitherto paid should
be continued to plaintiffs until they could be provided with a village, and it appears that she
only ceased to pay plaintiffs the annuity herself, because the source from which it had been
derived was now placed in the hands of defendant and subject to her control. By the transfer
effected by B therefore, defendant gained a large estate and plaintiffs lost the yearly sum
which the donor would otherwise have paid them. It seems to me that the case is on the same
footing as Dutton v. Poole, and that a consideration indirectly moved from plaintiffs to the
defendant. If there was consideration moving from plaintiffs for the promise contained in A,
the agreement can be enforced by plaintiffs and the Courts below were right in giving them a
decree for the annual sum due and not paid.

As to the question whether the document A is sufficiently stamped it has already been
admitted in evidence as duly stamped, and this Court has no power to exclude it as
inadmissible, though, if it were thought the document had been wrongly stamped, we might
act under Section 50 of the Stamp Act of 1879. I think, however, it was properly stamped as
an agreement. It was executed when the Act of 1869 was in force, and is not a bond within
the definition of that Act.

I would dismiss this appeal with costs.

KINDERSLEY, J.- I agree that the second appeal ought to be dismissed with costs. As to
the consideration I should have had some doubt but for the very wide definition of the term
“consideration” in the Indian Contract Act, Section 2, which is in these terms: “When at the
desire of the promisor the promisee, or any other person, has done or abstained from doing,
or does or abstains from doing or promises to do or to abstain from doing something, such
act, or abstinence, or promise, is called a consideration for the promise.” It appears to me that
the deed of gift in favour of the defendant and the contemporaneous agreement between the
plaintiffs and the defendant may be regarded as one transaction, and that there was sufficient
consideration for the defendant’s promise within the meaning of the Contract Act.
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Nawab Khwaja Muhammad Khan v. Nawab Husaini Begam
(1910) 37 LA. 152

AMEER ALL J. - The suit which has given rise to this appeal was brought by the plaintiff,
a Mahomedan lady, against the defendant, her father-in-law, to recover arrears of certain
allowance, called kharch-i-pandan, under the terms of an agreement executed by him on
October 25, 1877, prior to and in consideration of her marriage with his son Rustam Ali
Khan, both she and her future husband being minors at the time.

The agreement in question recites that the marriage was fixed for November 2, 1877, and
that “therefore” the defendant declared of his own free will and accord that he “shall continue
to pay Rs. 500 per month in perpetuity” to the plaintiff for “her betel-leaf expenses, from the
date of the marriage, i.e. from the date of her reception,” out of the income of certain
properties therein specifically described, which he then proceeded to charge for the payment
of the allowance.

Owing to the minority of the plaintiff, her “reception” into the conjugal domicile to
which reference is made in the agreement does not appear to have taken place until 1883. The
husband and wife lived together until 1896, when, owing to differences, she left her
husband’s home, and has since resided more or less continuously at Moradabad.

The defendant admitted the execution of the document on which the suit is brought, but
disclaimed liability principally on two ground, namely, (1) that the plaintiff was no party to
the agreement, and was consequently not entitled to maintain the action, and (2) that she had
forfeited her right to the allowance thereunder by her misconduct and refusal to live with her
husband.

Evidence of a sort was produced to establish the allegations of misconduct, but the
Subordinate Judge considered that it was not “legally proved.” In another place he expresses
himself thus: “Although unchastity is not duly proved, yet I have no hesitation in holding that
plaintiff’s character is not free from suspicion.” Their Lordships cannot help considering an
opinion of this kind regarding a serious charge as unsatisfactory. Either the allegation of
unchastity was established or it was not; if the evidence was not sufficient or not reliable,
there was an end of the charge so far as the particular matter in issue was concerned, and it
was hardly proper to give expression to what the judge calls “suspicion.”

The Subordinate Judge, however, came to the conclusion that the plaintiff’s refusal to
live with her husband was satisfactorily proved, and, holding that on that ground she was not
entitled to the allowance, he dismissed the suit.

The plaintiff thereupon appealed to the High Court, where the argument seems to have
been confined solely to the question of the plaintiff’s right to maintain the action, as the
learned judges observe that neither side called their attention to the evidence on the record.
They held that she had a clear right to sue under the agreement, and they accordingly reversed
the order of the first Court and decreed the plaintiff’s claim.

The defendant has appealed to His Majesty in Council, and two main objections have
been urged on his behalf to the judgment and decree of the High Court.
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First, it is contended, on the authority of Tweddle v. Atkinson [1 B. & S. 393], that as the
plaintiff was no party to the agreement, she cannot take advantage of its provisions. With
reference to this it is enough to say that the case relied upon was an action of assumpsit, and
that the rule of common law on the basis of which it was dismissed is not, in their Lordship’s
opinion, applicable to the facts and circumstances of the present case. Here the agreement
executed by the defendant specifically charges immovable property for the allowance which
he binds himself to pay to the plaintiff; she is the only person beneficially entitled under it. In
their Lordships’ judgment, although no party to the document, she is clearly entitled to
proceed in equity to enforce her claim.

Their Lordships desire to observe that in India and among communities circumstanced as
the Mahomedans, among whom marriages are contracted for minors by parents and
guardians, it might occasion serious injustice if the common law doctrine was applied to
agreements or arrangements entered into in connection with such contracts.

It has, however, been urged with some force that the allowance for which the defendant
made himself liable signifies money paid to a wife when she lives with her husband, that it is
analogous in its nature to the English pin-money, over the application of which the husband
has a control, and that, as the plaintiff has left her husband’s home and refused to live with
him, she has forfeited her right to it.

Kharch-i-pandan, which literally means “betel-box expenses,” is a personal allowance, as
their Lordships understand, to the wife customary among Mahomedan families of rank,
especially in Upper India, fixed either before or after the marriage, and varying according to
the means and position of the parties. When they are minors, as is frequently the case, the
arrangement is made between the respective parents and guardians. Although there is some
analogy between this allowance and the pin-money in the English system, it appears to stand
on a different legal footing, arising from difference in social institutions. Pin-money, though
meant for the personal expenses of the wife, has been described as “a fund which she may be
made to spend during the coverture by the intercession and advice and at the instance of the
husband.” Their Lordships are not aware that any obligation of that nature is attached to the
allowance called kharach-i-pandan. Ordinarily, of course, the money would be received and
spent in the conjugal domicile, but the husband has hardly any control over the wife’s
application of the allowance, either in her adornment or in the consumption of the article
from which it derives its name.

By the agreement on which the present suit is based the defendant binds himself
unreservedly to pay to the plaintiff the fixed allowance; there is no condition that it should be
paid only whilst the wife is living in the husband’s home, or that his liability should cease
whatever the circumstances under which she happens to leave it.

The only condition relates to the time when, and the circumstances under which, his
liability would begin. That is fixed with her first entry into her husband’s home, when, under
the Mahomedan law, the respective matrimonial rights and obligations come into existence.
The reason that no other reservation was made at the time is obvious. The plaintiff was
closely related to the ruler of the native State of Rampur; and the defendant executed the
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agreement in order to make a suitable provision for a lady of her position. The contingency
that has since arisen could not have been contemplated by the defendant.

The plaintiff herself was examined as a witness for the defence. She states in her
evidence that she has frequently been visited by her husband since she left his home. Neither
he nor the defendant had come forward to contradict her statements. Nor does any step appear
to have been taken on the husband’s part to sue for restitution of conjugal rights, which the
civil law of India permits. On the whole their Lordships are of opinion that the judgment and
decree of the High Court are correct and ought to be affirmed.

Their Lordships will therefore humbly advise His Majesty that the appeal be dismissed.
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CAPACITY TO CONTRACT

Mohori Bibee v. Dhurmodas Ghose
(1903) 30 LA. 114

SIR FORD NORTH - On July 20, 1895, the respondent, Dharmodas Ghose, executed a
mortgage in favour of Brahmo Dutt, a money-lender carrying on business at Calcutta and
elsewhere, to secure the repayment of Rs. 20,000 at 12 per cent interest on some houses
belonging to the respondent. The amount actually advanced is in dispute. At that time the
respondent was an infant; and he did not attain twenty-one until the month of September
following. Throughout the transaction Brahmo Dutt was absent from Calcutta, and the whole
business was carried through for him by his attorney, Kedar Nath Mitter, the money being
found by Dedraj, the local manager of Brahmo Dutt. While considering the proposed
advance, Kedar Nath received information that the respondent was still a minor; and on July
15, 1895, the following letter was written and sent to him by Bhupendra Nath Bose, an
attorney:

“Dear Sir, I am instructed by S.M. Jogendranundinee Dasi, the mother and guardian
appointed by the High Court under its letters patent of the person and property of Babu
Dharmodas Ghose, that a mortgage of the properties of the said Babu Dharmodas Ghose
is being prepared from your office. I am instructed to give you notice, which I hereby do,
that the said Babu Dharmodas Ghose is still an infant under the age of twenty-one, and
any one lending money to him will do so at his own risk and peril.”

Kedar Nath positively denied the receipt of any such letter; but the Court of first instance
and the Appellate Court both held that he did personally receive it on July 15; and the
evidence is conclusive upon the point.

On the day on which the mortgage was executed, Kedar Nath got the infant to sign a long
declaration, which he had prepared for him, containing a statement that he came of age on
June 17; and that Babu Dedraj and Brahmo Dutt, relying on his assurance that he had attained
his majority, had agreed to advance to him Rs. 20,000. There is conflicting evidence as to the
time when and circumstances under which that declaration was obtained; but it is unnecessary
to go into this, as both Courts below have held that Kedar Nath did not act upon, and was not
misled by, that statement, and was fully aware at the time the mortgage was executed of the
minority of the respondent.

On September 10, 1895, the infant, by his mother and guardian as next friend,
commenced this action againt Brahmo Dutt, stating that he was under age when he executed
the mortgage, and praying for a declaration that it was void and inoperative, and should be
delivered up to be cancelled.

The defendant, Brahmo Dutt, put in a defence that the plaintiff was of full age when he
executed the mortgage; that neither he nor Kedar Nath had any notice that the plaintiff was
then an infant, that, even if he was a minor, the declaration as to his age was fraudulently
made to deceive the defendant, and disentitled the plaintiff to any relief; and that in any case
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the Court should not grant the plaintiff any relief without making him repay the moneys
advanced.

Jenkins J., who presided in the Court of first instance, found the facts as above stated,
and granted the relief asked. And the Appellate Court dismissed the appeal from him.
Subsequently to the institution of the present appeal Brahmo Dutt died, and this appeal has
been prosecuted by his executors.

The first of the appellants’ reasons in support of the present appeal is that the Courts
below were wrong in holding that the knowledge of Kedar Nath must be imputed to the
defendant. In their Lordships’ opinion they were obviously right. The defendant was absent
from Calcutta, and personally did not take any part in the transaction. It was entirely in
charge of Kedar Nath, whose full authority to act as he did is not disputed. He stood in the
place of the defendant for the purposes of this mortgage; and his acts and knowledge were the
acts and knowledge of his principal. It was contended that Dedraj, the defendant’s gomastha,
was the real representative in Calcutta of the defendant, and that he had no knowledge of the
plaintiff’s minority. But there is nothing in this. He no doubt made the advance out of the
defendant’s funds. But he says in his evidence that “Kedar Babu was acting on behalf of my
master from the beginning in this matter;” and a little further on he adds that before the
registration of the mortgage he did not communicate with his master on the subject of the
minority. But he did know that there was a question raised as to the plaintiff’s age; and he
says, “I left all matters regarding the minority in the hands of Kedar Babu.”

The appellants’ counsel contended that the plaintiff is estopped by s. 115 of the Indian
Evidence Act (I. of 1872) from setting up that he was an infant when he executed the
mortgage. The section is as follows: “Estoppel. When one person has by his declaration act or
omission intentionally caused or permitted another person to believe a thing to be true, and to
act upon such belief, neither he nor his representative shall be allowed in any suit or
proceeding between himself and such person or his representative to deny the truth of that
thing.”

The Courts below seem to have decided that this section does not apply to infants; but
their Lordships do not think it necessary to deal with that question now. They consider it clear
that the section does not apply to a case like the present, where the statement relied upon is
made to a person who knows the real facts and is not misled by the untrue statement. There
can be no estoppel where the truth of the matter is known to both parties, and their Lordships
hold, in accordance with English authorities, that a false representation, made to a person who
knows it to be false, is not such a fraud as to take away the privilege of infancy: Nelson v.
Stocker [1 De G. & J. 458]. The same principle is recognised in the explanation to s. 19 of the
Indian Contract Act, in which it is said that a fraud or misrepresentation which did not cause
the consent to a contract of the party on whom such fraud was practised, or to whom such
misrepresentation was made, does not render a contract voidable.

The point most pressed, however, on behalf of the appellants was that the Courts ought
not to have decreed in the respondent’s favour without ordering him to repay to the appellants
the sum of Rs. 10,500, said to have been paid to him as part of the consideration for the
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mortgage. And in support of this contention s. 64 of the Contract Act (IX of 1872) was relied
on:

Both Courts below held that they were bound by authority to treat the contracts of
infants as voidable only, and not void; but that this section only refers to contracts made
by persons competent to contract, and therefore not to infants.

The general current of decision in India certainly is that ever since the passing of the
Indian Contract Act the contracts of infants are voidable only. This conclusion, however, has
not been arrived at without vigourous protests by various judges from time to time; nor
indeed without decisions to the contrary effect. Under these circumstances, their Lordships
consider themselves at liberty to act on their own view of the law as declared by the Contract
Act, and they have thought it right to have the case reargued before them upon this point.
They do not consider it necessary to examine in detail the numerous decisions above referred
to, as in their opinion the whole question turns upon what is the true construction of the
Contract Act itself. It is necessary, therefore, to consider carefully the terms of that Act; but
before doing so it may be convenient to refer to the Transfer of Property Act (IV of 1882), s.
7 of which provides that every person competent to contract and entitled to transferable
property ... is competent to transfer such property ... in the circumstances, to the extent, and
in the manner allowed and prescribed by any law for the time being in force. That is the Act
under which the present mortgage was made, and it is merely dealing with persons competent
to contract; and s. 4 of that Act provides that the chapters and sections of that Act which
relate to contracts are to be taken as part of the Indian Contract Act, 1872. The present case,
therefore, falls within the provisions of the latter Act.

Then, to turn to the Contract Act, s. 2 provides (e) Every promise and every set of
promises, forming the consideration for each other, is an agreement. (g) An agreement not
enforceable by law is said to be void. An agreement enforceable by law is a contract, (i) An
agreement which is enforceable by law at the option of one or more of the parties thereto, but
not at the option of one or more of the parties thereto, but not at the option of the other or
others, is a voidable contract.

Sect. 10 provides: “All agreements are contracts if they are made by the free consent of
parties competent to contract, for a lawful consideration and with a lawful object, and are not
hereby expressly declared to be void.”

Then s. 11 is most important, as defining who are meant by “persons competent to
contract;” it is as follows: “Every person is competent to contract who is of the age of
majority according to the law to which he is subject, and who is of sound mind, and is not
disqualified from contracting by any law to which he is subject. Looking at these sections,
their Lordships are satisfied that the Act makes it essential that all contracting parties should
be “competent to contract,” and expressly provides that a person who by reason of infancy is
incompetent to contract cannot make a contract within the meaning of the Act. This is clearly
borne out by later sections in the Act. Sec. 68 provides that, “If a person incapable of entering
into a contract, or any one whom he is legally bound to support, is supplied by another person
with necessaries suited to his condition in life, the person who has furnished such supplies is
entitled to be reimbursed from the property of such incapable person.” It is beyond question
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that an infant falls within the class of persons here referred to as incapable of entering into a
contract; and it is clear from the Act that he is not to be liable even for necessaries, and that
no demand in respect thereof is enforceable against him by law, though a statutory claim is
created against his property. Under ss. 183 and 184 no person under the age of majority can
enjoy or be an agent. Again, under ss. 247 and 248, although a person under majority may be
admitted to the benefits of a partnership, he cannot be made personally liable for any of its
obligations; although he may on attaining majority accept those obligations if he thinks fit to
do so. The question whether a contract is void or voidable presupposes the existence of a
contract within the meaning of the Act, and cannot arise in the case of an infant. Their
Lordships are, therefore, of opinion that in the present case there is not any such voidable
contract as is dealt with in s. 64.

A new point was raised here by the appellants’ counsel, founded on s. 65 of the Contract
Act, a section not referred to in the Courts below, or in the cases of he appellants or
respondent. It is sufficient to say that this section, like s. 64, starts from the basis of there
being an agreement or contract between competent parties, and has no application to a case in
which there never was, and never could have been, any contract.

It was further argued that the preamble of the Act shewed that the Act was only intended
to define and amend certain parts of the law relating to contracts, and that contracts by infants
were left outside the Act. If this were so, it does not appear how it would help the appellants.
But in their Lordships’ opinion the Act, so far as it goes, is exhaustive and imperative, and
does provide in clear language that an infant is not a person competent to bind himself by a
contract of this description.

Another enactment relied upon as a reason why the mortgage money should be returned
is s. 41 of the Specific Relief Act (I of 1877), which is as follows: “Sec. 41. On adjudging the
cancellation of an instrument the Court may require the party to whom such relief is granted
to make any compensation to the other which justice may require.” Sec. 38. provides in
similar terms for a case of rescission of a contract. These sections, no doubt, do give a
discretion to the Court; but the Court of first instance, and subsequently the Appellate Court,
in the exercise of such discretion, came to the conclusion that under the circumstances of this
case justice did not require them to order the return by the respondent of money advanced to
him with full knowledge of his infancy, and their Lordships see no reason for interfering with
the discretion so exercised.
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Khan Gul v. Lakha Singh
AIR 1928 Lah. 609

DALIP SINGH, J. — Plaintiffs brought a suit for possession of half a square which had
been sold to them by defendant 1 for Rs. 17,500 out of which Rs. 8,000 had been paid in cash
before the Sub-Registrar and Rs. 9,500 was secured by a promissory note payable on demand
from the plaintiffs. The plaintiffs alleged that defendant 1 had been duly paid Rs. 17,500
because the promissory note for Rs. 9,500 in his favour had been discharged by another
promissory note executed by the plaintiff in favour of the defendant’s brother-in-law
Muhammad Hussain at the request and with the consent of the defendant, that the plaintiffs
had paid Rs. 5,500 out of the Rs. 9,500 to Muhammad Hussain and were prepared to pay the
balance. Defendant 1 had refused to deliver possession of the property and the plaintiffs
prayed that possession of the property sold might be delivered to them, or, in the alternative,
that a decree for Rs. 17,500, the consideration money, together with interest or damages
arising from breach of contract at the rate of one per cent per mensem, amounting to Rs.
1,050, i.e., for Rs. 19,000, in all, might be passed against the other property of defendant 1.

Defendant 1 pleaded minority. Defendant 2, wife of defendant 1, pleaded minority of
defendant 1, and also pleaded a prior gift by defendant 1. The trial Court decreed the suit for
possession holding that defendant 1 had made a false representation that he was of full age to
the plaintiffs and was therefore estopped from raising the plea of minority, following the
authority of Wasinda Ram v. Sita Ram [(1920) 1 Lah. 389]. It also held that the
consideration had been duly discharged by payment of Rs. 8,000 in cash and by substitution
of the promissory note in favour of the defendant by one in favour of Muhammad Hussain
and that Muhammad Hussain had realized Rs. 5,500 out of this sum from the plaintiffs. It also
held that the gift to the wife was of no effect and was void ab initio. Defendants have
appealed.

Their counsel has urged that the facts do not show that the plaintiffs were in any way
deceived by any representation made by defendant 1. He relies on the evidence of Fakir
Muhammad (P.W. 3) who states that Lakha Singh, one of the plaintiffs, had told the
defendant that he (defendant) should state his age to be 19 at time of registration. There can
be no doubt that the defendant stated his age to be 19 at the time of registration. Except the
evidence of Fakir Muhammad there is no evidence to show us that the plaintiffs knew or were
in a position to know what the age of the defendant was. The defendant had previously
executed other mortgages and deals of gift in which he had represented himself to be 19. In
one case he had obtained a medical certificate showing that he was over 19 years of age. He
admits that he stated before the Sub-Registrar that he was 19 years of age because his cousin
Muhammad Hussain had asked him to give his age as 19 years. We have no reason to
suppose that the plaintiffs knew that this representation was false and we do not accept the
evidence of Fakir Muhammad.

The question that arises then is whether a minor is estopped from pleading minority when
he has made a false representation as to his age. Wasinda Ram v. Sita Ram is undoubtedly an
authority for the proposition that he is so estopped. On the other hand, the Calcutta High
Court in Dhurmo Dass Ghose v. Brahmo Dutt [(1899) 26 Cal. 381], held that S. 115,



70

Evidence Act, did not apply to minors. The case went before the Privy Council and is reported
as Mohori Bibee v. Dharmodass Ghose [(1903) 30 L.A. 114] but the Privy Council expressly
did not decide this point. In Levene v. Brougham [(1909) 25 T.L.R. 265] the Court of Appeal
in England held that there could be no estoppel in such a case. It has been contended before
us that S. 115, Evidence Act, governs the matter and the word “person” in it is wide enough
to include minors. I find it difficult to follow this argument because it seems to me that in
every honest dealing with a minor there is presumably a representation, expressed or implied,
on the part of the minor that he is competent to contract. Therefore, if the doctrine of estoppel
could be applied to the case of minors there would hardly be a case in which the doctrine
would not apply and the protection given by the law to minors would practically be done
away with. Further, I am unable to see how the force of a statute can be avoided by what after
all is a law of procedure, namely, estoppel. For these reasons, I am quite clear that there can
be no estoppel in such a case, but owing to the existence of the Division Bench ruling of this
Court and the importance of the matter, I would prefer to refer the question to a Full Bench.
Counsel for the appellants has cited Leslie Ltd. v. Sheill [(1914) 3 K.B. 607] and Mahomed
Sydol Ariffin v. Yeohoo Gark [AIR 1916 P.C. 242] The latter ruling is a Privy Council ruling
on an appeal from the Strait Settlements in which their Lordships approved of the doctrine
laid down in Leslie Ltd. v. Sheill. At first I was of opinion that this question was covered by
the Privy Council ruling and that, therefore, there was no need to refer the matter to a Full
Bench, but on carefully examining Leslie Ltd. v. Sheill. 1 find that the question of estoppel
was not decided in that case. That question was decided in the Court of appeal in Levene v.
Brougham and was only referred to in Leslie Ltd. v. Sheill. The question there was whether a
suit would lie for money received by a minor where the contract for loan failed on the ground
of being void by statute. The ruling of the Privy Council in Mohammed Syedol Ariffin v.
Yeoh Ooi Gark [AIR 1916 P.C. 242] further is obiter on the point and therefore, though
entitled to great respect, is not absolutely binding on us. I therefore consider that the question
whether a minor who has made a false representation as to his age is estopped from pleading
his minority should be referred to a Full Bench for decision.

The next point arising in this case is also a difficult one. As explained above the plaintiffs
had pleaded in the alternative that they should get a decree for Rs.17,500 with interest or
damages. Counsel for the appellants has contended on the authority of Leslie Ltd. v. Sheill
that in such a case there could be no restitution by the minor. On considering Leslie Ltd. v.
Sheill 1 am definitely of opinion that in spite of the doubt expressed as to the correctness of
Birstow v. Eastman [(1794) 1 Esp. 174] in that case the case itself did not decide that
Cowern v. Nield [(1912) 2 K.B. 419] was wrongly decided. That case is directly in point,
whereas Leslie Ltd. v. Sheill is not directly in point, because, as pointed out in Leslie Ltd. v.
Sheill the jurisdiction in equity to force the minor to make restitution was never clearly
defined and all that Leslie Ltd. v. Sheill held was that the jurisdiction did not extend to
repayment as distinguished from restitution. On general principles of justice it would seem to
me monstrous that the minor should be able both to retain the property and the benefit which
he derived by making false representations to parties as to his capacity to deal with the
property. I would, therefore, be inclined to hold that there is jurisdiction in the Court to
compel the minor to make restitution. It has been contended before us that the position alters
when the minor is plaintiff or defendant. I am quite unable to accede to this argument which
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is moreover not borne out by any authority cited to us. It seems to me that where a minor is
plaintiff or defendant all that the Court in effect orders is, that it refuses to allow a certain
plea to prevail except upon terms. If such a jurisdiction exists it seems to me wholly
immaterial whether the minor is plaintiff or defendant and it would certainly be extremely
anomalous that such a question should rest on the relative position of the parties as plaintiff
and defendant. The question, however, is by no means free from difficulty and undoubtedly
there are expressions in Leslie Ltd. v. Sheill which would tend to show that their Lordships in
that case disapproved of certain previous cases taking the more equitable view, if I may so
call it, and, I, therefore, think, in view of the importance of the question that this matter also
should be referred to the Full Bench. The question would be whether a party who, when a
minor, has entered into a contract by means of false representation as to his age, can whether
he be defendant or plaintiff in a subsequent littigation refuse to perform the contract and at
the same time retain the benefit he may have derived therefrom.

If the Full Bench hold that the minor is bound to make restitution it will be for the
Division Bench to decide on the evidence how much is due.

SHADI LAL, C.J. - The questions, which have been formulated for decision by the Full
Bench, are in these terms :

(D Whether a minor, who, by falsely representing himself to be a major, has induced a
person to enter into a contract, is estopped from pleading his minority to avoid the contract.

(2) Whether a party, who, when a minor, has entered into a contract by means of a false
representation as to his age, whether he be defendant or plaintiff, in a subsequent litigation,
refuse to perform the contract and at the same time retain the benefit he may have derived
therefrom.

As regards the minor’s capacity to enter into a contract, there was some uncertainty prior
to 1903 as to whether a minor’s contract was void or voidable. But all doubt on the subject
has been dispelled by the judgment of their Lordships of the Privy Council in Mohori Bibee
v. Dharmodas Ghose, which declares that a person who, by reason of infancy is, as laid
down by S. 11, Contract Act, incompetent to contract, cannot make a contract within the
meaning of the Act. The transaction entered cannot be recognized by law.

The question arises whether an infant is precluded by the rule of estoppel from showing
the invalidity of a transaction of this description. Now, the doctrine of estoppel is embodied
in S. 115, Evidence Act.

There is a conflict of judicial opinion as to whether an infant comes within the ambit of
the section; the Bombay High Court holding that an infant is not excepted by the language of
the section while the Calcutta High Court has adopted the opposite view: vide Dhurmo Dass
Ghose v. Brahmo Datt. In the latter Calcutta case Maclean, C.J., sought to get over the
comprehensive language of S. 115 by holding that the term “person” in that section applies to
“one who is of full age and competent to enter into a contract.” It will be observed that the
expression “person” is used twice in that section, and it is clear that if in the first portion of
the section it means a person sui juris, it must have the same meaning when used again in the
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same section. The interpretation placed upon the word “person” by the Calcutta High Court
would, no doubt, help the minor in so far as he would be able to repel the plea of estoppel
when it is urged against him; but he must, at the same time, forego the benefit accruing from
the doctrine of estoppel and cannot invoke the plea for his own advantage. If the word
“person” means only a person competent to enter into a contract, then the section cannot be
used to the advantage of the minor any more than to his detriment; in other words the doctrine
of estoppel, as enacted by S. 115, must be treated as non-existent in so far a person under
disability is concerned.

That a minor cannot set up the plea of estoppel as against an adult is obviously an absurd
result. Now, it is a cardinal rule governing the interpretation of statutes that when the
language of the legislature admits of two constructions, the Court should not adopt a
construction which would lead to an absurdity or obvious injustice. But I do not think that
there is any ambiguity in the term “person”. In construing statutes, and indeed all written
instruments, it is the duty of the Court to adhere to the grammatical and ordinary sense of the
words; and the expression “person”, when used in its ordinary sense, includes every person
whether sui juris or under a contractual disability. As pointed out above, the same word is
used again in S. 115, and there can be no doubt that it cannot, in that connexion, bear any
restricted meaning. Indeed the term “person” is to be found also in S. 116, which deals with
the estoppel of a tenant as against his landlord, and in numerous other sections of the
Evidence Act, e.g. Ss. 5, 8, 10, 112, 118, 122 and 139; and a perusal of those sections leaves
no doubt that it is intended to include minors as well as other persons under disability.

I must, therefore, hold that the language of S. 115 is comprehensive enough to include a
minor; and if the matter rested there, I would say that an infant, who has induced another
person to deal with him by falsely representing himself as of full age, should not be allowed
to deny the truth of his representation. But the rule of estoppel is a rule of evidence and must
be read along with and subject to the provisions of other laws. The law of estoppel is a
general law applicable to all persons, while the law of contract relating to capacity to enter
into a contract is directed towards a special object; and it is well established principle that,
when a general intention is expressed by the legislature, and also a particular intention, which
is incompatible with the general one, particular intention is considered an exception to the
general one: per Best, C.J. in Churchill v. Crease [5 Bing 177 (180)]. This rule applies
whether the general and special provisions are contained in the same statute or different
statutes. Now, when the law of contract lays down that a minor shall not be liable upon a
contract entered into by him, he should not be made liable upon the same contract by virtue
of the general rule of estoppel. I do not go so far and to say that the language of S. 115,
would, if given its full scope, render absolutely nugatory the law declaring the incapacity of a
minor to make a contract; for there may be instances in which a contract though entered into
with a minor has not been induced by any misrepresentation made by him and no question of
estoppel can arise in such cases. There can, however, be no doubt that the rule of estoppel
would take away in many cases the protection which the legislature has deliberately created
for the benefit of the minors, and would make them liable on a transaction which has no
existence in the eye of the law. The Court should struggle against repugnancy and should
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construe an enactment as far as possible in accordance with the terms of the other statute
which it does not expressly modify or repeal.

Now, both the statutes can stand together, if we apply the general rule of estoppel, as
enacted by S. 115, Evidence Act, subject to the special law imposing disability upon the
contractual capacity of an infant. This construction which recognizes an exception to the
general rule, avoids all repugnancy and does not lead to any absurdity or injustice.

It is to be observed that, so far as the English law is concerned, there is no authority for
the proposition that a contract, which is void under the statute on the ground of infancy, can
be enforced simply because it has been entered into on the faith of a false representation as to
age which the minor is precluded from denying. In the case of Levene v. Brougham [(1909)
25 TLR 265], the plea of estoppel was raised against the minor but was rejected by the Court
of appeal. It must be remembered that, as observed by their Lordships of the Privy Council in
Sarat Chunder Dey v. Gopal Chunder Laha [(1893) 20 Cal. 296], S. 115, Evidence Act, has
not enacted as law in India anything different from the law of England on the subject of
estoppel and the English decisions are therefore, relevant to the discussion of the subject
before us.

In India, the rule against the application of the doctrine of estoppel to a contract void on
the ground of infancy has been adopted, not only by the Calcutta High Court, but also by the
High Courts at Madras, Allahabad and Patna. A Division Bench of the Lahore High Court
has, however, favoured the view taken by the Bombay High Court in Wasinda Ram v. Sita
Ram [(920) 1 Lah. 359]. I am not aware of any judgment of the Privy Council which gives
expression to the considered view of their Lordships on the subject. In the case of Mohoree
Bibee v. Dharmodas Ghose, which was an appeal from the judgment of the Calcutta High
Court in Brahmo Datt v. Dhurmo Dass Ghose [(1899) 26 Cal. 381] their Lordships refrained
from expressing their opinion and disposed of the question by making the following
observations:

The Courts below seem to have decided that this section (S. 115) does not apply to
infants but their Lordships do not think it necessary to deal with that question now.
They consider it clear that the section does not apply to a case like the present, where
the statement relied upon is made to a person who knows the real facts and isnot
misled by the untrue statement.

Nor is there anything in the judgment in Mahomed Syedol Ariffin v. Yeoh Ooi Gark
[AIR 1916 PC 242], which can be treated even as an obiter dictum on the subject of estoppel.
That case was heard by the Privy Council on an appeal from the Supreme Court of the Straits
Settlements and dealt with the Strait Settlements Ordinance (3 of 1893), which is in similar
terms to the Indian Evidence Act. It was sought to establish the liability of the infant for
damages on the ground of a fraudulent statement, but their Lordships held that no fraud had
been established. It is clear that no case of estoppel was either set up or decided in that case.

It will be seen from the foregoing discussion that not only the English law, but also the
balance of the judicial authority in India, is decidedly in favour of the rule that where an
infant has induced a person to contract with him by means of a false representation that he
was of full age, he is not estopped from pleading his infancy in avoidance of the contract and,
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though S. 115, Evidence Act is general in its terms, I consider for the reasons, which I have
already given, that it must be read subject to the provisions of the Contract Act, declaring a
transaction entered into by a minor to be void. My answer to the first question referred to us
is, therefore, in the negative.

Coming now to the second question: I am clear that when a contract has been induced by
a false representation made by an infant as to his age, he is liable neither on the contract nor
in tort, if the tort is directly connected with the contract and is the means of effecting it and
parcel of the same transaction: The Liverpool Adelphi Loan Association v. Fairthurst
[(1854) 9 Ex. 422]. It is true that infancy does not constitute a valid defence to an action on
tort, but the tort, which can sustain an action for damages must be independent of the contract
and must not be another name for the breach of the contract. No person can evade the law
conferring immunity upon an infant from performing a contractual obligation by converting
the contract into a tort for the purpose of charging the infant. As observed by Byles, J., in
Burnard v. Haggie [(1863) 32 L.J.C.P. 189], “one cannot make an infant liable for the breach
of a contract by changing the form of action to one ex delicto.”

The Court has to look at the substance, and not at the form, of the action; and if it finds
that the action is in reality an action ex contractu but disguised as an action ex delicto, it
would decline to enforce the claim. Indeed, it has been repeatedly held in England that when
an infant has induced a person to contract with him by making a false statement that he was
of full age, the infant is not answerable either for the breach of the contract or for damages
arising from the tort committed by him.

But a false representation by an infant that he was of full age gives rise to an equitable
liability. The Court, while relieving him from the consequences of the contract may in the
exercise of its equitable jurisdiction restore the parties to the position which they occupied
before the date of the contract. If the infant is in possession of any property which he has
obtained by fraud, he can be compelled to restore it to his former owner. The matter is,
however, debatable: if the benefit acquired by him consists of money which is not earmarked,
has the Court of equity authority to make him liable for the payment, to the defrauded person,
of a sum equal to the amount of which the latter has been deprived by the former? The
equitable jurisdiction is founded upon the desire of the Court to do justice to both the parties
by restoring them to the status quo ante, and there is no real difference between restoring the
property and refunding the money except that the property can be identified but cash cannot
be traced.

The doctrine of restitution finds expression in S. 41, Specific Relief Act. Suppose, A, an
infant, executes an instrument of mortgage in favour of B for Rs. 1,000 borrowed by B by
making a false representation as to his age. This instrument is void, and S 39, which expressly
applies, not only to a voidable but also to a void, instrument, allows A to move the Court to
adjudge it to be void and order it to be delivered up and cancelled. Then comes S.41, by
which it is provided that on adjudging the cancellation of the instrument the Court may
require A, to whom such relief is granted, to make any compensation to B which justice may
require. It is beyond question that under this section the Court has the discretion to impose
terms upon A and to compel him to pay Rs. 1,000 as compensation to B. The statute nowhere
says that pecuniary compensation should not be allowed, when the award thereof would be
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tantamount to a repayment of the money borrowed on the strength of a void transaction.
Indeed, the Courts in India have ordered the minor to refund the money received by him
before allowing him to recover the property sold or mortgaged to the other party.

It is true that in the case of Mohori Bibee v. Dharmodas Ghose [(1903) 30 1.A. 114]
restitution was not allowed, but the party, who had lent the money to the minor, was aware of
the minority; and their Lordships of the Privy Council, while recognizing that S. 41 does give
a discretion to the Court, did not see any reason for interfering with the discretion of the
lower Courts which, on the facts of the case, had declined to direct the return of the money.

There are some English cases in which an infant repudiating a transaction was held liable
in equity to return the benefit he had obtained by reason of his fraud. In re King Ex Parte,
The Unity Joint Stock Mutual Banking Association [(1858) 3 De. G. & J. 63], a person who
had lent money to an infant on the faith of a fraudulent representation as to age, was held
entitled to prove in his bankruptcy. Lord Justice Knight Bruce, while deciding that in equity
the liability of the borrower had been established, made the following pertinent observations:

The question is whether in the view of a Court of equity, according to the sense of
decisions not now to be disputed, he has made himself liable to pay the debt
whatever, be his liability or nonliability at law. In my opinion we are compelled to
say that he has.

Cowern v. Nield [(1912) 2 K.B. 419] was a case in which it was decided that an infant
trader, who had entered into a contract for the sale of goods and failed to deliver them after
receiving their price, was not liable on the contract, but that if the plaintiff can prove that the
defendant obtained his money by fraud, the action can be maintained. The Court of appeal
accordingly ordered a new trial: in order that the plaintiff may have an opportunity of proving
if he can, that his money was obtained from him by the defendant by fraud.

In Stocke v. Wilson [(1918) K.B. 235] an infant, who had obtained furniture from the
plaintiff by falsely stating himself to be of age, and had sold part of it for £ 30 was directed to
pay this amount as part of the relief granted, to the plaintiff.

A different view was, however, taken by the Court of appeal in R. Leslie Ltd. v. Sheill
[(1914) 3 K.B. 607]. In that case an action for the recovery of advances made to an infant on
the faith of his fraudulent representation as to his age was dismissed, because the cause of
action was held in substance ex contractu. The learned Judges of the Court of appeal
distinguished the judgment in The Unity Joint Stock Mutual Banking Association [(1958) 3
De. G & J 63] on the ground that it expressed the law in bankruptcy and did not lay down a
doctrine of general application. With all respect, I am unable to follow the distinction. Either
the liability to return the benefit obtained by fraud exists or it does not exist. If it does not,
then the mere fact that the quondam infant has been subsequently adjudged a bankrupt cannot
bring it into existence. If, on the other hand, the infant is in equity liable to return his ill-
gotten gains his liability holds good, even if he is not subsequently adjudged to be an
insolvent. It must be remembered that the relief springs, not from the circumstance that the
borrower is adjudicated a bankrupt, which may be a pure accident, but from the rule of equity
that a person should not be allowed to take advantage of his own fraud. It would be sheer
injustice if an infant should retain, not only the property which he has agreed to sell or
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mortgage, but also the money which he has obtained by perpetrating fraud. As stated by Lord
Kenyon in Jennings v. Rundall [(1799) 8.T.R. 335], the protection given by law to the infant
“was to be used as a shield and not as a sword.” It must be remembered that, while in India
all contracts made by an infant are void, there is no such general rule in England. For
instance, a contract for necessaries is not affected by the Infants Relief Act, 1874, and can be
validly entered into by an infant. There should, therefore, be greater scope in India than in
England for the application of the equitable doctrine of restitution.

It is, however, argued that this jurisdiction can be exercised only when the minor invokes
the aid of the Court as a plaintiff. If he asks the Court to cancel a transaction brought about by
his own fraud, he cannot complain if the Court does justice to both the parties; and, while
granting him the relief the Court compels him, at the same time, to return the advantage
which he has acquired in pursuance of the void transaction. But if the minor happens to
occupy the position of a defendant in an action involving the cancellation of the transaction of
the above description, he should not, it is urged, be required to make restitution.

It is difficult to understand why the granting of an equitable remedy should depend upon
a mere accident, namely, whether it is the minor or his adversary who has taken the initiative
in bringing the transaction before the Court. The material circumstances in both the cases are
exactly the same. A contract has been entered into with an infant and, as it is an invalid
transaction, it must be cancelled. The Court, however, finds that the infant has, by practising
fraud upon the opposite party, received property or money; and that justice requires that he
should not retain the benefit derived by him from a transaction which has been declared to be
ineffectual against him. The transaction has been wiped out. It is only fair that both the
parties should revert to their original position. These considerations are, in no way, affected
by the circumstance that one party and not the other, has moved the Court in the first
instance. There is neither principle nor justice which would warrant a discrimination.

The equitable jurisdiction of the Court to other restitution rests purely upon the principle
of justice, and that principle is no more applicable to a case in which he is a defendant. But
when we come to the case law, we find it in an unsatisfactory state. The decisions of the High
Courts in India show that when the minor succeeds in an action brought by him, he is
ordinarily required to restore the benefit obtained by him by committing fraud. The same
unanimity is not, however, found in cases in which he occupies the role of a defendant. In
some cases of this character restitution has been allowed, e.g. Saral Chand Mitter v. Mohun
Bibi [(1898) 25 Cal. 371], but there are several cases in which relief has not been granted
against frauds committed by minors when they were defendants. The language of Ss. 39 and
41, Specific Relief Act, no doubt shows that the jurisdiction conferred thereby is to be
exercised when the minor himself invokes the aid of the Court. The doctrine of restitution is
not, however, confined to the cases covered by that section. That doctrine rests upon the
salutary principle that an infant cannot be allowed by a Court of equity to take advantage of
his own fraud. It is possible that, though the Court ordinarily imposes terms upon an infant
guilty of fraud if he seeks its aid as a plaintiff it may decline to exercise its equitable
jurisdiction if he happens to be a defendant. All that can reasonably be said is that the Court,
in deciding whether relief against fraud practised by an infant should or should not be
granted, will consider, along with other circumstances of the case, the fact that the infant is a
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defendant and not a plaintiff in the case. But there is no warrant either in principle or in
equity for the general rule that the relief shall never be granted in a case where the infant
happens to be a defendant.

No such distinction seems to have been drawn in the English cases. Indeed, Stocks v.
Wilson [(1913) K.B. 235] was a case in which the infant was the defendant, and yet he was
held liable to refund to the plaintiff the price of the furniture received from the latter.
Similarly in Cowern v. Nield [(1912) 2 K.B. 419] the action was brought against the infant
but it was never suggested that the circumstance of his being a defendant should make any
difference in his liability.

The exact form which the relief should take must depend upon the peculiar circumstances
of each case, but the contract or any stipulation therein should never be enforced. The remedy
by way of restitution may sometimes involve the payment of a sum of money equal to that
borrowed under the void contract. The grant of such relief is not, however, an enforcement of
the contract, but a restoration of the state of affairs as they existed before the formation of the
contract. The Court, while giving this relief, has not to look at the contract or to give effect to
any of the stipulations contained therein. Indeed, the relief is granted, not because there is a
contract which should be enforced, but because the transaction being void does not exist and
the parties should revert to the condition in which they were before the transaction. This is
not a performance of the contract but a negation of it. For example, the contract may provide
for the payment of interest at a certain rate, but the Court does not give effect to such
stipulation or to any other term of the contract. The defrauded party gets, not the remedy on
the contract but the relief in equity against fraud. The mere fact that the result of granting the
relief is similar to that flowing from the performance of one or more of the terms of the
contract cannot constitute an adequate ground for refusing the relief, if the Court considers
that justice requires that it should be granted. As stated by Knight Bruce, V.C., in Stikeman
v. Dawson [(1881) 1 De. G. & Sm. 90] in what cases in particular a Court of “equity will thus
exert itself is not easy to determine.” If the infant has obtained property by fraud the Court
will require him to restore it to its owner. In other cases, his estate or he, after attaining
majority, may be held liable for the return of the return of the pecuniary advantage acquired
by him by fraud.

For the aforesaid reasons my answer to the second question is that an infant though not
liable under the contract, may in equity, be required to return the benefit he has received by
making a false representation as to his age.

kok sk ok sk
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Ajudhia Prasad v. Chandan Lal
AIR 1937 All 610

SULAIMAN, C.J. — This is a second appeal arising out of a suit for sale on the basis of a
mortgage deed dated 15™ October 1925 executed by the defendants in favour of the plaintiffs.
The defendants pleaded that they were minors at the time of the mortgage deed, a certificated
guardian having been appointed for them, and also pleaded that there was no necessity for
contracting the debt. In the rejoinder the plaintiffs denied that the defendants were minors and
also asserted that the defendants were liable to pay the amount under S. 68, Contract Act. The
issues framed by the trial Court related to the minority of the defendants, the object of the
debt and its proper attestation and consideration. The trial Court found that the defendants
were more than 18 years of age but under 21 years, and that there was no evidence of
representation either by the defendants or their father Sital Prasad. The Court held that the
plaintiffs could not recover the amount under S. 68, Contract Act. The lower appellate Court
held that the defendants were in fact minors, being under 21 years of age, and also held that
the marriage expenses for which the money was said to have been advanced were not
“necessaries,” and therefore, S. 68 had no application. But it held that the respondents and
their father not only concealed the fact that there was already a guardian appointed for the
minors, but the father even went to the length of declaring before the Sub-Registrar that his
younger son was over 18, and that the dishonest suppression of the fact that the executants
were under his own guardianship indicated to the plaintiffs that they were dealing with
persons competent to contract, and then remarked: “Thus in my opinion there was a
fraudulent misrepresentation made by or on behalf of the respondents.”

Following the ruling of the Full Bench of the Lahore High Court in Khan Gul v. Lakkha
Singh, [AIR 1928 Lah 609] it decreed the claim for the recovery of the amount with interest
at the contractual rate and future interest and in default for sale of the mortgaged property.
Two of us before whom this appeal came up for disposal have referred the following question
of law to this Full Bench:

Where money has been borrowed by two minors under a mortgage deed at a time when
they were minors, more than 18 years but less than 21 years of age, under a fraudulent
concealment of the fact that the executants were minors because a guardian had been
appointed for them under the Guardians and Wards Act, can the mortgage in a suit brought
against them get a decree for the principal money under S. 65, Contract Act or under any
other equitable principle, and can he also get a decree for sale of the mortgaged property.

In the meantime the Bench also called for a finding on another point which will be
disposed of by the Division Bench separately. The majority of the learned Judges of the
Lahore Full Bench based their decision on a supposed rule of equity and not on any particular
section of any Act. But in the course of the arguments before us the plaintiff’s claim has been
based on various alternative grounds which it may be convenient to take up seriatim: It is first
argued that the case is covered by S. 65, Contract Act. No doubt the Contract Act draws a
distinction between an agreement and a contract. Under S. 2(g) an agreement not enforceable
by law is void, while under (h) an agreement enforceable by law is a contract. S. 65 deals
with agreements discovered to be void and contracts which become void. A possible view
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might have been that S. 65 applies even to minors and that they can in every case, whether
there is mistake, misrepresentation, fraud or not be ordered to restore any advantage that has
been received or make compensation for it to the person from whom the minors received it.
This would result in a suit being decreed for recovery of money received by a minor on a
bond or promissory note even though the contract itself is void. The other view is that the
Contract Act deals with agreements which may be void on the ground, for instance, that they
are opposed to public policy or prohibited by law or they may be void because one of the
parties thereto is not competent to contract, and S. 65 was really intended to deal with
agreements which from their very nature were void and were either discovered to be void
later on became void, and not agreements made by persons who were altogether incompetent
to enter into an agreement, and the agreement was therefore a nullity from the very
beginning. There is no section which in so many terms says that an agreement by a minor is
void. Indeed, it was held in some earlier cases that it was only voidable: (See Saral Chand
Mitter v. Mohun Bibi [(1898) 25 Cal 371 at p. 385)].

The question directly arose before their Lordships of the Privy Council in the leading
case in Mohori Bibee v. Dharmodas Ghose [(1903) 30 Cal. 539]. In that case the plaintiff
had brought a suit for a declaration through his next friend that a mortgage deed executed by
him was void and inoperative and should be cancelled because he was a minor at the time of
its execution. The plaintiff had attained the age of 18 years but had not attained the age of 21
and a certificated guardian had been appointed for him. The defendant had taken a long
declaration in writing from the plaintiff as to his age and had advanced a large sum of money
to him on that assurance. The defendant’s agent Kedar Nath was aware of the fact that the
minor was under 21 years of age but apparently the mortgagee himself was personally not.
Their Lordships first held that the knowledge of the agent must be imputed to the defendant
and then repelled the contention that the plaintiff minor was estopped by S. 115, Evidence
Act, from setting up his minority on the ground that the defendant must be deemed to have
known the real facts and so was not misled by the untrue statement. The point was next
pressed before their Lordships of the Privy Council that before decreeing the plaintiff’s claim
he should be ordered to repay to the defendant the sum which had been paid to him. Their
Lordships accordingly ordered that this point should be re-argued before them. It was on this
account that their Lordships took up the consideration of S. 64, Contract Act, and after
examination of Ss. 2, 10 and 11 held that the Contract Act makes it essential that all
contracting parties should be competent to contract and that a person who by reason of his
infancy is incompetent to contract cannot make a contract within the meaning of the Act.
Their Lordships then referred to S. 68, Contract Act, and pointed out that under the Indian
Law even for the necessaries supplied to a minor he is not made personally liable for them,
but that the only statutory right that is created is against his property. Their Lordships also
examined Ss. 183, 184, 247 and 248 in order to emphasize the position of a minor and then
remarked:

The question whether a contract is void or voidable presupposes the existence of a
contract within the meaning of the Act, and cannot arise in the case of an infant. Their
Lordships are therefore of the opinion that in the present case there is not any such voidable
contract as is dealt with in S. 64.
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Their Lordships distinctly held that the agreement made by a minor was void and not
only voidable, thereby overruling the previous rulings of the Calcutta High Court. The
learned counsel for the defendants then relied on S. 65, Contract Act. With regard to this plea
their Lordships made the following observation:

“A new point was raised here by the appellants’ counsel founded on S. 65, Contract Act,
a section not referred to in the Courts below, or in the cases of the appellants or respondent. It
is sufficient to say that this section, like S. 64, starts from the basis of there being an
agreement or contract between competent parties; and has no application to a case in which
there never was and never could have been any contract.

It was further argued that the Preamble of the Act showed that the Act was only intended
to define and amend certain parts of the law relating to contracts, and that contracts by infants
were left outside the Act. If this were so, it does not appear how it would help the appellants.
But in their Lordships’ opinion the Act so far as it goes is exhaustive and imperative; and
does provide in clear language that an infant is not a person competent to bind himself by a
contract of this description.

Their Lordships then proceeded to consider Ss. 41 and 38, Specific Relief Act. As the
minor himself was the plaintiff, their Lordships remarked that these sections no doubt gave a
discretion to the Court, but the Courts below in the exercise of their discretion had come to
the conclusion that as the defendant had knowledge of the infancy, justice did not require an
order for the return of the money. Their Lordships saw no reason for interfering with the
discretion so exercised. Their Lordships then took up the rule of equity that a person who
seeks equity must do equity, and referred to the decision of the Court of appeal in Thurstan
v. Nottingham Permanent Benefit Building Society (1902) 1 Ch. 1]. There the Society had
advanced to a female infant the purchase money of some property she purchased and had also
agreed to make her advances to complete certain buildings thereon. On attainment of majority
she brought an action to have the mortgage declared void. It was held that:

The mortgage must be declared void and that the Society was not entitled to any
repayment of the advances.

In that particular case, however, the Society had in fact obtained possession of the
building; it was, therefore, held that the Society was entitled to have a lien upon the property.
Their Lordships quoted the dictum of Lord Romer:

The short answer is that a Court of equity cannot say that it is equitable to compel a
person to pay any monies in respect of a transaction which, as against that person the
Legislature has declared to be void.

This case meets many of the points which have been urged on behalf of the plaintiffs.
Their Lordships distinctly held that both Ss. 64 and 65 presuppose the existence of a contract
within the meaning of the Act which is either void or becomes void, and that they have no
application to the case where one of the parties was incompetent by reason of his minority.
As regards S. 65, their Lordships distinctly said:
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This section (S. 65) starts from the basis of there being an agreement or contract
between competent parties; and has no application to a case in which there never was,
and never could have been, any contract.

Where, therefore, one of the parties is a minor and is incapable of contracting so that
there never is and never be a contract, S. 65 can have no application to such a case as that
section starts from the basis of there being an agreement of contract between competent
parties. This is as clear a pronouncement as can be, and it is impossible to whittle down its
effect either by suggesting that it was not necessary in that case to go into that question or
that their Lordships meant to refer to only a portion of S. 65, namely, “where the contract
becomes void” and not to the portion “where the agreement is discovered to be void,” in
laying down its inapplicability. The clear rule laid down is that neither S. 64 nor S. 65 deals
with a case where a party is incompetent to enter into a contract at all, and that in such a case,
therefore, there would be no question of ordering him to restore the advantage which he has
received or to make compensation for what he has received.

The rule so laid down has, of course, been followed unanimously by all the High Courts
in India for the last 35 years. The learned counsel for the respondents has not been able to
show a single case of any High Court in India where S. 65 has been applied against a minor
and a decree passed against him when he is a defendant on the ground that his contract had
been void. Indeed, if such a view were to prevail, the result would be that all agreements by
minors would have to be enforced indirectly against them, no matter whether there had been
any mistake, misrepresentation or fraud or not; and a decree passed for restoration of the
money advanced to a minor would be almost the enforcement of his liability to pay. And the
decree would have to be a personal decree. This would amount to nullifying the effect of the
protection which the Legislature has given to minors. It would make a minor personally liable
for restoration of the advantage and payment of compensation, although S. 68, which
provides for the special case of liability for necessaries, confines such liability to the minor’s
property and exempts his person. If we were to enforce directly the supposed liability of the
minor to restore the advantage, a wide door would be opened for mischief, and persons would
be free to deal with minors with the full confidence that even if the worst comes to the worst,
they would get back full compensation for what they were risking. Such an interpretation of
the section would involve drastic consequences, which could not have been the intention of
the Legislature. It may be noted that the Contract Act has been amended since 1923 from
time to time and various amendments have been introduced. The Legislature must be deemed
to have been aware of the interpretation of S. 65 by the Lordships of the Privy Council, which
was followed loyally and consistently by all the High Courts in India. The fact that it has not
thought fit to amend the section is an indication that the Legislature has seen nothing in this
interpretation to disapprove of. Even the learned Judges of Lahore in the Full Bench case
[Khan Gul v. Lakha Singh], which is the sheet anchor of the plaintiffs, did not think it
proper to rely on S. 65 of the Act, although they took pains to discover a ground for decreeing
the claim. Indeed it appears that the learned counsel at the Bar did not even venture to urge
that S. 65 was applicable.

In Kamta Prasad v. Sheo Gopal Lal [(1904) 96 All. 342], a Bench of this Court
following the ruling in Mohori Bibee case held that Ss. 64 and 65, Contract Act, apply only
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to contracts between competent parties and are not applicable to a case where there is not and
could not have been any contract at all. There too, in the absence of any material to show that
justice required the return of the amount, the learned Judges did not think it fit to impose any
such condition on the plaintiff who had been a minor as could have been done under S. 41,
Specific Relief Act. In Kanhai Lal v. Babu Ram [(1911) 8 ALJ 1058], a Bench of this Court
held that Ss. 64 and 65, Contract Act, did not apply nor did S. 41, Specific Relief Act, apply to
a case where the suit was brought against a defendant minor on a promissory note executed
by him, although he had misrepresented his age to the plaintiff.

In Radhey Shiam v. Bihari Lal [AIR 1919 All 453], it was held that a minor cannot be
made to repay money which he has spent merely because he received it under a contract
induced by his fraud and the English case in Lesley Ltd. v. Shiell [(1914) 3 K.B. 607] was
followed. The learned Judges agreed with the observations made in Lesley case, which had
been approved by their 