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LL.B.ITerm
Paper- LB-103 — Law of Torts Including Motor Vehicles Accidents and
Consumer Protection Laws

The Law of Torts is primarily concerned with redressal of wrongful civil actions by
awarding compensation. In a society where men live together, conflicts of interests are bound
to occur and they may from time to time cause damage to one or the other. In addition, with the
rapid industrialization, tortious liability has come to be used against manufacturers and
industrial units. The Law of Torts had originated from Common Law and by and large this
branch of law continues to be uncodified. Tortious liability has been codified only to a very
limited extent such as workmen’s compensation, motor vehicle accidents, environmental
degradation, consumer protection and the like.

As the Law of Torts is basically a judge made law, students are required to study it in
the light of judicial pronouncements. They are required to equip themselves with the latest
developments extending to the entire course.

Prescribed Books:

1. W.V.H. Rogers, Winfield & Jolowicz on Tort (Sweet & Maxwell, 19" edn., 2016).
2. R.F.V.Heuston and R.A. Buckley, Salmond & Heuston on The Law of Torts (Sweet
& Maxwell, 21* edn., 1996).
3. G.P.Singh and Akshay Sapre , Ratanlal & Dhirajlal The Law of Torts (Lexis
Nexis, 28" edn., 2019).
4. Avtar Singh (Rev.), P.S. Atchuthen Pillai Law of Torts (Eastern Book Company,
9t edn., 2008).
5. Tony Weir, A Casebook on Tort (Sweet & Maxwell, 10" edn., 2004).

PART A: LAW OF TORTS

Topic 1 : Introduction : Definition, Nature and Scope

(a) Origin and Development of Law of Torts in England — Forms of action; specific
remedies from case to case.

(b) Evolution of Law of Torts in India- uncodified and judge-made; advantages and
disadvantages.

(¢) Meaning and function of Law of Torts- Prescribing standards of human conduct,
redressal of wrongs by payment of compensation, injunction.

(d) Definition of tort

(e) Constituents of tort — wrongful act, legal damage and remedy — injuria sine damno
and damnum sine injuria ;ubi jus ibi remedium

(f) Tort vis-a-vis other wrongs e.g. crime, breach of contract, etc.
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1. Topics and cases given above are not exhaustive. The teachers teaching the course shall be

at liberty to add new topics/cases.
2. The students are required to study the legislations as amended up-to-date and consult the

latest editions of books.



INTRODUCTION : DEFINITION, NATURE AND SCOPE

White v. John Warrick & Co. Ltd.
(1953) 2 All ER 1021

SINGLETON, L.J. — The plaintiff, a news agent and tobacconist carrying on business at
Canonbury, entered into an arrangement with the defendants that they should supply him with
a tradesman’s tricycle, a tricycle with a large carrier in front, for use in the delivery of
newspaper. The arrangement was embraced in a written contract dated Apr. 13, 1948. The
contract was on a printed form used by the defendants, on which their name appears in print,
and the agreement is stated to be made between them (described as the owners) and the
plaintiff, who is described as the hirer.

By cl. 1: “The owners agree to let, and the hirer agrees to hire, Carrier Cycles Nos.
13409 for the term of three years from the date hereof (and thereafter from year to
year) at the weekly rent of 5s each payable quarterly in advance at the owners above
address, the first payment being due on delivery of the machines.”

By cl. 2: “In consideration of such sum the owners agree to maintain the machines in
working order and condition (punctures excepted) and to supply spare carriers as
soon as possible when the hirer’s machines are being repaired without any charge
beyond the agreed amount as above....”

The owners also agree to supply lamps and accessories and the like, and to repair damage
in certain cases.

On that the owners supplied a machine which was used by the plaintiff for a considerable
period, and which, so far as we know, was kept in order until towards the end of May, 1950,
when the machine, which was in the plaintiff’s possession under the contract, was in need of
repair, and the owners were so informed. On Saturday, June 3, a representative of the owners
went to the plaintiff’s shop and left a spare tricycle instead of that which was out of order,
which he took away. In so doing, the owners were purporting to perform their obligation
under cl. 2 of the contract. The plaintiff did not examine the tricycle, but very soon mounted
it to go about his work. When he had gone about a quarter of a mile the saddle went forward
in such a manner that he was thrown off the tricycle on the ground, and was injured. He said
he got up and pushed the tricycle back to his shop, the saddle then sloping down on to the
crossbar, and when he examined the tricycle he found that the saddle was loose. He was not
thought, at first to be badly hurt, but unfortunately he had suffered an injury to his knee. He
was in hospital for some considerable time suffering form synovitis. PARKER. J. who heard
the plaintiff’s claim, said that, if he had found the plaintiff entitled to damages, he would have
awarded £505. That was a provisional assessment and no more.

The evidence given by the plaintiff and by his wife, and by a young man named Anthony
employed by the plaintiff, scemed to show that the tricycle was out of order in that some nuts
under the seat were rusty and could not be moved. Anthony, the chief witness, whose
evidence impressed the judge on that point was not employed by the plaintiff at the time of
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the trial, but was engaged on delivering newspapers and the like for the plaintiff in June,
1950. He told the judge that after hearing of the accident, he saw the tricycle, and the saddle
had been tilted back. He said that on several occasions thereafter he used the tricycle, and the
saddle used to slip backwards and cause him to lose control. He tried to tighten the nut, but it
was too rusty to move. There was other evidence on that on both sides.

The plaintift set up two causes of action against the owners. The first was that the owners
were responsible to him in damages for breach of warranty. It was said that they were under a
duty under the contract to supply a tricycle which was reasonably fit for the purpose for
which it was required, that they did not do so, and that the plaintiff was entitled to damages.

The second claim of the plaintiff was: You, the persons from whom I had this tricycle,
owed a duty to take reasonable care, i. e. to take that care which a reasonably careful tricycle
owner would take on the hiring to another of a tricycle for his use, and you failed in that duty.
If you had examined the tricycle, you would have found that the nuts were rusty and that the
saddle was loose. I used the tricycle in the way in which it was intended that I should use it,
and [ sustained an accident because you had not fulfilled your duty. You had not taken
reasonable care, you were negligent, and [ am entitled to damages.

In reply to both those claims the owners denied negligence and breach of duty and breach
of contract. They added a plea in para 4 of the defence:

By cl. 11 of the written agreement between the parties the (owners) are not liable for
any personal injuries to the plaintiff when riding a machine provided for him.

Clause 11 of the agreement is:

Nothing in this agreement shall render the owners liable for any personal injuries
to the riders of the machines hired nor for any third party claims nor loss of any
goods, belonging to the hirer, in the machines.

It is conceded by counsel for the plaintiff that that clause would prevent the plaintiff from
succeeding on a claim based on breach of contract, but his submission is that, in the
circumstances proved, there was negligence on the part of the defendants, and that that clause
is no bar to an action for damages for negligence.

The plaintiff submitted that, though cl. 11 relieves the owners in respect of a claim for
breach of contract arising from the agreement, it does not absolve them if there is a cause of
action established on the ground of negligence. Counsel for the owners submits that, if there
was negligence, it was negligence in connection with the performance of the contract, that the
machine which was supplied was supplied in performance of the obligation arising under the
contract and that what was done was under the agreement. He contended that the cause of
action, if there was one, arose out of the agreement, and that, whether there was negligence or
not. Cl. 11 prevents the plaintiff from succeeding in an action of this nature.

That gives rise to a question of some nicety. I am inclined to think for this purpose to the
speech of Lord Macmillan in M’ Alister (or Donoghue) v. Stevenson [(1932) AC 609].

On the one hand, there is the well established principle that no one other than a party
to a contract can complain of a breach of that contract. On the other hand, there is
equally well established doctrine that negligence apart from contract gives a right of
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action to the party injured by that negligence — and here I use the term negligence, of
course, in its technical legal sense, implying a duty owed and neglected. The fact that
there is a contractual relationship between the parties which may give rise to an
action for breach of contract does not exclude the co-existence of a right of action
founded on negligence as between the same parties, independently of the contract,
though arising out of the relationship. Of this the best illustration is the right of the
injured railway passenger to sue the railway company either for breach of the
contract of safe carriage or for negligence in carrying him. And there is no reason
why the same set of facts should not give one person a right of action in contract and
another person a right of action in tort. I may be permitted to adopt as my own the
language of a very distinguished English writer on this subject. It appears, say Sir
Frederick Pollock, Law of Torts. 13™ ed. p. 570. “that there has been (though
perhaps there is no longer) a certain tendency to hold that facts which constitute a
contract cannot have any other legal effect.”

It is clear from those words of Lord Macmillan that an action for damages for breach of
contract and an action for a tort may arise from the same set of facts. It is said that that
position arises in this case, and that, though an action for damages for breach of contract may
be said to be barred by cl. 11 of the contract, it cannot be said that the words of that clause
shut out the hirer from what he would normally have, an action for damages for the tort of
negligence.

In Taylor v. Manchester, Sheffield & Lincolnshire Ry. Co. [(1895) 1 Q.B. 140], A. L.
Smith, L.J., said:

It is clear that a person lawfully upon railway premises may maintain an action
against a railway company for injuries sustained whilst there by reason of the active
negligence of the company’s servants, whether he has a contract with the company or
not.

In the circumstances of the present case the primary object of the clause, one would think,
is to relieve the owners from liability for breach of contract, or for breach of warranty.
Unless, then, there be clear words which would also exempt from liability for negligence, the
clause ought not to be construed as giving absolute exemption to the owners if negligence is
proved against them. The result is that cl. 11 ought not I think, to be read as absolving the
owners from liability for negligence if it is proved that the injury which the plaintiff sustained
was due to lack of that care which one in the owners’ position ought to take when supplying a
tricycle for the use of a hirer. If that is proved, then the owners do not escape liability by
reason of cl. 11.

DENNING, L.J. - In this case the owners supplied a tricycle on hire to the plaintiff, who
was a news vendor, intending that he and his servants should ride it. The tricycle was
defective, and, in consequence of the defect, the plaintiff was thrown off and injured. He now
claims damages for breach of contract or negligence. The owners claim to be protected by the
printed clause which my Lord has read. In this type of case, two principles are well settled.
The first is that, if a person desires to exempt himself from a liability which the common law
imposes on him, he can only do so by a contract freely and deliberately entered into by the
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injured party in words that are clear beyond the possibility of misunderstanding. The second
is that, if there are two possible heads of liability on the defendant, one for negligence, and
the other a strict liability, an exemption clause will be construed, so far as possible, as
exempting the defendant only from his strict liability and not as relieving him from his
liability for negligence.

In the present case, there are two possible heads of liability on the owners, one for
negligence, the other for breach of contract. The liability for breach of contract is more strict
than the liability for negligence. The owners may be liable in contract for supplying a
defective machine, even though they were not negligent. In these circumstances, the
exemption clause must, I think, be construed as exempting the owners only from their liability
in contract, and not from their liability for negligence. Counsel for the owners admitted that,
if the negligence was a completely independent tort, the exemption clause would not avail,
but he said that the negligence here alleged was a breach of contract, not an independent tort.
The facts which give rise to the tort are, he said, the same as those which give rise to the
breach of contract and the plaintiff should not be allowed to recover merely by framing his
action in tort instead of contract.

In my opinion the claim for negligence in this case is founded on tort and not on contract.
That can be seen by considering what would be the position if, instead of the plaintiff himself,
it was his servant who had been riding the tricycle and had been injured. If the servant could
show that the owners had negligently sent out a defective machine for immediate use, he
would have had a cause of action in negligence on the principle stated in M’ Alister (or
Donoghue) v. Stevenson and, as against the servant, the exemption clause would be not
defence. That shows that the owners owed a duty of care to the servant. A fortiori they owed
a like duty to the hirer himself. In either case, a breach of that duty is a tort which can be
established without relying on any contract at all. It is true that the hirer could also rely on a
contract, if he had wished, but he is not bound to do so, and if he can avoid the exemption
clause by framing his claim in tort he is, in my judgment, entitled to do so.
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Town Area Committee v. Prabhu Dayal
AIR 1975 All 132

HARI SWARUP, J. — Plaintiff’s case was that he had made construction of 16 shops on
the old foundations of the building known as Garhi and the defendant Town Area Committee
acting through its Chairman and Vice-Chairman, who are defendants 2 and 3 illegally
demolished these constructions. By this demolition plaintiff suffered a loss of Rs. 1,000.
According to him the notice under Section 186 of the U.P. Municipal Act was bad as it gave
to the plaintiff only two hours’ time to demolish the constructions and not a reasonable time
as contemplated in Section 302 of the Act. It was also asserted that demolition, after this
notice was bad as the notice was served at a time when the plaintiff was out of station. The
action was said to be mala fide.

2. The plea of the defendants was that the constructions had been made by the plaintiff
without giving the notice of intention to erect the building under Section 178 and without
obtaining the necessary sanction under Section 180 of the Act. It was denied that the action
was mala fide and it was asserted that the notice to demolish the constructions had been given
earlier on 18" December requiring the stoppage of further construction and removal of
constructions already made and when it was not complied with an order had been passed by
the District Magistrate directing the Town Area Committee to take action under Section 186.
Thereafter another notice was given on December 21, which also was not complied with and
only then the building was demolished in accordance with law. On these grounds it was
alleged that the plaintiff was not entitled to claim any damages.

6. Coming to the merits of the case, it appears that the lower appellate Court has
completely misdirected itself. The claim was on the basis of damages caused to the plaintiff
by an act of the defendants. The plaintiff can get compensation only if he proves to have
suffered injury because of an illegal act of the defendant and not otherwise. Malice does not
enter the scene at all. A legal act, though motivated by malice, will not make the actor liable
to pay damages. This proposition finds support from Salmond’s observations “So too a
landlord who serves a valid notice to quit cannot be held liable in tort because his motive was
the vindictive one of punishing the tenant for having given evidence against him in other
proceedings” [Salmond on the Law of Torts, Fifteenth Edition, p.18] .... Merely because
some officer has malice against a citizen who has committed a wrong will not render the
action of the authority invalid if it is otherwise in accordance with law. Mere malice cannot
disentitle a person from taking recourse to law for getting the wrong undone. It is, therefore,
not necessary to investigate whether the action was motivated by malice or not.

7. Before the plaintiff can get any damages he must prove that he had suffered an injury.
Law does not take into account all harms suffered by a person which caused no legal injury.
Damage so done is called damnum sine injuria. Such a damage does not give the sufferer any
right to get compensation. The term ‘injuria’ is to be understood in its original and proper
sense of wrong [in jus contrary to law Salmond on the Law of Torts, p. 17]. In the present
case there is no doubt that the plaintiff was himself guilty of committing the wrong. As found
by the trial Court, the plaintiff had not given any notice under Section 178 of the U.P.
Municipalities Act and had not obtained the sanction contemplated by Section 180.
According to the findings of the trial Court the building abuts a public street and prior notice
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and sanction were necessary. These findings have not been reversed by the appellate Court.
Section 185 of the Act says:

Whoever begins, continues or completes the erection or re-erection of, or any
material alteration in a building or part of building or construction or enlargement
of a well, without giving the notice required by S. 178, or in contravention of the
provisions of Section 180, sub-section (5) or of any order of the Board refusing
sanction or any written directions made by the Board under Section 180 or any
bye-law, shall be liable upon conviction to a fine which may extend to one
thousand rupees but which, in the absence of special and adequate reasons to the
contrary to be mentioned in the judgment of the Court shall not be less than two
hundred and fifty rupees.

Section 186 of the Act gives the Board a power to demolish a construction the making of
which amounts to an offence under Section 185.

8. According to learned counsel for the plaintiff, the demolition was not done in
accordance with law as the notice did not give reasonable time and hence the Municipal
Board will be liable to pay damages. The notice though of an earlier date, was served on the
18" and it required demolition before the 18%. Of course such a notice could not be complied
with in its terms, but that would not authorise the plaintiff to maintain the constructions
illegally made. The plaintiffs did not appear before the authority to show cause why the
building should not be demolished. Again after three days another notice was given and the
building was thereafter demolished. There was no objection made that the two hours’ time
given in the notice of the 21% was insufficient. Had the plaintiff made a complaint that he had
suffered a loss because the demolition was done the same day and he would not have suffered
loss if greater time had been granted for demolishing the illegal constructions, that would
have been a different matter. The case of the plaintiff, however, was that he had a right to
maintain the building and the action of Board was bad because it was mala fide. In this plea
the time factor ceases to be of any importance. The notice cannot in these circumstances be
said to be such as to make the consequential action illegal.

9. There is also no merit in the contention of the learned counsel that the plaintiff had
suffered injuria by the act of the demolition of the building because he had a fundamental
right to hold and enjoy the property even though it was constructed without prior sanction
from the Municipal authorities. There is no right to enjoy property not legally obtained or
constructed. A person has been given by law a right to construct a building, but that right is
restricted by various enactments, one of which is the U.P. Municipalities Act. If a person
constructs a building illegally, the demolition of such building by the municipal authorities
would not amount to causing “injuria” to the owner of the property. No person has the right to
enjoy the fruits of an act which is an offence under law.

10. As the plaintiff has failed to prove that he had suffered injuria in the legal sense, he is
not entitled to get any compensation. The decree of the Court below cannot, even though the
plaintiff may have suffered damages, be sustained.

11. In the result, the appeal is allowed, the degree of the lower appellate Court is set

aside and that of the trial Court restored.
k %k sk sk ok



P. Seetharamayya v. G. Mahalakshmamma
AIR 1958 AP 103

MOHAMMED AHMED ANSARI, J. — 2. The parties to the appeals are owners of
adjacent lands. The appellants own S. Nos. 86 and 87/2, which have been shown in Ex. A-4,
the plan prepared by the Commissioner in the case, as A and A-1. Between the plot marked
A and the vagu described as a stream in the aforesaid plan are lands belonging to the
defendants. These have been shown in Exs. A-4 as B and B-1. The former belongs to the
fifth defendant in the case, who is the sole respondent in S.A. No. 1933 of 1953; and the plot
marked B-1 is owned by defendants Nos. 1 to 4. The vagu forms the western boundary of the
three plots, B, B-1 and A-1.

It may be taken as established that the fifth defendant had constructed a bund on her land
to preserve part of it from damage by flow of water through a breach in the embankment of
the vagu. Ex. A-4 shows the breach to be in plot B, and marks the bund as T. It is equally
clear that defendants Nos. 1 to 4 have dug a trench to ward off water entering into their plot
B/1; which trench is marked as C in the Commissioner’s plan. These defendants have further
constructed another bund to the north of their land as additional safeguard.

Ex. A-4 also shows in plot B yet another bund as XZ, which has been built to prevent
water stopped by the trench and the bund, from entering other parts of the fifth defendants’
land. Finally, there is a bund in the appellant’s plot A, which runs parallel to the boundary
between plots A and B, and has several breaches in it.

3. The appellants’ case is that the fifth defendant on account of bitter enmity between her
and the other defendants, put up bunds in her plot, and defendants Nos. 1 to 4 dug the trench
as well as put up a bund to the north and west of their plots; that thereby rain water falling on
the plots flowed into plot A, completely washing variga and groundnut crops raised therein;
and that the appellants twice put up bunds along a length of 150 feet to the west of their plot
A to prevent the flow of rain water, but each time the bunds were washed away.

The appellants have, therefore, asked for mandatory injunction to demolish the bunds and
to fill in the trench on the defendants’ lands, for permanent injunction against these
defendants against putting up bunds or digging a trench, and for Rs. 300 as damages for the
loss caused by the flow of water.

7. The leading case on the point is Nield v. N.W. Rly [(1874) 10 Ex. 4], which has been
followed both in England and in this country. There, a flood had occurred in a canal from the
bursting of the banks of an adjoining river, and the defendants, the canal company, placed a
barricade across the canal above their premises, and thereby flooded the plaintiff’s premises.
It was held that they were not liable for the damages. Lord Bramwell, B. says:

The flood is a common enemy against which every man has a right to defend
himself, and it would be mischievous if the law were otherwise, for a man
must then stand by and see his property destroyed, out of fear lest some
neighbour might say ‘you have caused me an injury.” The law allows, I may
say, a kind of reasonable selfishness in such matters; it says ‘Let every one
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look out for himself, and protect his own interest,” and he who puts up a
barricade against a flood is entitled to say to his neighbour who complains of
it ‘why did not you do the same’? I think what is said in Mensies v. Earl of
Breadalbane, [(1828) 3 Bligh (NS) 414] is an authority for this, and the rule
so laid down is quite consistent with what one would understand to be the
natural rule ......

8. Before giving the other authorities, English and Indian, wherein the aforesaid
observations of Bramwell, B. have been followed, I would cite at this stage a passage
from Beven on Negligence (4™ Edition) at p. 599, which runs as follows:

The distinction, then, is between water coming on land in the normal way and
water coming on abnormally. The former is an incident to property from
which a man may not relieve himself at the expense of his neighbour; the
latter is a common enemy, against the advent of which each may take
precautionary measures without regarding his neighbour; though when the
evil has once befallen him, he may not shift it from his own shoulders to those
of his neighbours; he may protect his land but may not relieve his land from
actual injury at the expense of his neighbour.

9. The aforesaid quotation neatly summarises the several authorities covering the position
of the land owner, who finds his land threatened with rain water or by flood. But to continue
with the authorities, the next case I would refer to is Gerrard v. Crowe [AIR 1920 PC 111].
The parties to the case owned lands upon opposite sides of a river, which in flood, rose higher
than its bank, and some of the flood water used to flow over the respondents’ land, ultimately
finding its way back to the river. The respondents erected an embankment from a point on
their land about half a mile from the river diagonally to its bank, with the object of protecting
their lands behind the embankment, and the water-flow over the appellant’s land in time of
heavy floods was thereby increased.

The appellant sued the respondents for damage and an injunction. It was not proved that
any flood channel was obstructed or existed or that there was any ancient or rightful course
for the flood waters across the respondent’s land. In these circumstances, the Privy Council
held that the action could not be maintained, and Viscount Cave observed:

The general rule as to the rights of an owner of land on or near a river to protect himself
from floods is well settled. In Farquharson v. Farquharson [1741 Mor 1277], the rule
was stated as follows: ‘It was found lawful for one to build a fence upon his own ground
by the side of a river to prevent damage to his ground by the overflow of the river, though
thereby a damage should happen to his neighbour by throwing the whole overflow in
time of flood upon his ground; but it was found not lawful to use any operation in the
alveus.

11. These authorities have been followed in this country as laying down the correct
proposition of law, and the earliest of such cases is Gopal Reddi v. Chenna Reddi [ILR 18
Mad 158]. The defendants of the case were owners of land on the banks of a jungle stream
and had raised embankments which prevented their lands from being flooded, but caused the
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stream to overflow the land of the plaintiff situated lower down the stream. It appears that it
was not reasonably practicable for the defendants to protect their lands from inundation by
any other means than those adopted. A Division Bench held that no actionable wrong had
been committed and the suit was not, therefore, maintainable. Shephard J. says at p. 161:

There is a great distinction between protecting oneself from an apprehended danger
and getting rid of the consequences of an injury which has actually occurred. The
distinction was clearly marked in Whalley v. Lancashire and Yorkshire Ry. Co.
[(1884) 13 QBD 131], where it was held that the defendants were liable because, a
misfortune having happened they had transferred it from their own land to that of the
plaintiffs.

In M. and S.M. Rly. Co., Ltd. v. Maharaja of Pithapuram [AIR 1937 Mad 703], the
appellants were made liable because an opening was made in the northern bank of the stream
for the purpose of averting imminent danger to the appellant’s property. It was held therein
that if flood water comes on to a land the landholder must not take active steps to turn it on to
his neighbour’s property since such an act would not amount to a protective measure in
anticipation of apprehended danger.

Again in Shankar v. Laxman [AIR 1938 Nag 289], Niyogi J. had held that where a
riparian proprietor for his own purposes, viz. to rid his land of the mischief diverts the
watercourse to his neighbour’s land and the accumulation of water there was not made as a
voluntary act by the neighbour for his own benefit but by that riparian proprietor for ridding
his land of the calamity, it is the duty of that neighbour to protect himself from the threatened
danger irrespective of the consequences to his another neighbour. Finally, there is an
unreported decision by a learned Judge of this Court in S.A. No. 24 of 1949. In this case of
Venkayya v. Budrayya, all the English and Indian authorities on the point have been collected
and considered. The defendants had erected a bund in their S. No. 158, which was near the
boundary between their and plaintiff’s lands. There was also a trench parallel to the bund.
The plaintiffs complained that flood water coming from the southern side used to flow into
theirs, and then to other lands through the defendant’s land, and this was stopped by the
construction. The defendants claimed that they were entitled to erect the bund to prevent the
flood water from coming on their land.

The Lower Courts had given the plaintiff mandatory injunction, failing to distinguishing
between natural drainage and flood water. The learned Judge of this Court allowing the
appeal, held firstly that the plaintiffs had failed to establish having suffered substantial
damage, and then proceeded to decide whether the defendants were entitled to erect the bund
with a view to prevent the flood water from reaching their field. On the latter question, he has
held as follows:

In a case where the heavy flood was an unforeseen one, it is the right of the
owner to protect himself from inundation and the upper owner cannot complain if
the lower owner protects himself.

12. By way of contrast to the aforesaid right of protecting one’s land against flood, it
would be useful to give an authority on what the owner of the adjacent land should not do
when, as Beven calls it, water comes on the land in the normal way. The Full Bench of the
Madras High Court in Sheik Hussain Sahib v. Subbayya [AIR 1926 Mad. 449], has held that
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an owner of land on a lower level, to which surface water from adjacent land on a higher level
naturally flows is not entitled to deal with his lands so as to obstruct the flow of water from
the higher land.

Again the right of protection against flood water should not be confused with the
customary right of an agriculturist in this country. In Kasia Pillai v. Kumaraswami Pillai
[AIR 1929 Mad 337], an agriculturist has been held entitled to drain off into the neighbouring
lower lands water brought into his land for agricultural operations. Madhavan Nair J. has
observed in the aforesaid case (at p. 339):

It appears to us that in India, the right of an agriculturist to drain off into the
lower lands the water brought into his land for ordinary agricultural operations is
a customary right. He is entitled to do so by custom; otherwise, it will be
impossible to carry on agricultural operations successfully.

13. Having stated the legal position, it is clear that the judgment of the trial Court fails to
draw a distinction between normal rain and flood water. Had the damage been caused by
normal rain water having been forced towards the appellants’ land, one would expect the loss
to be annual, but there is no such evidence. Moreover, the sifting of evidence by the trial
Court is not satisfactory. For example, it says there is no regular vagu to the west, but a mere
channel so that the water from the north may flow in a defined course towards the tank in the
south; yet, the Commissioner’s plan describes the same vagu as a stream.

P.W. 1 also states that the ryots had put bunds on all the lands adjoining the vagu except
at point of the breach. The precaution would have been unnecessary had not the stream been
turbulent. The Lower appellate Court in the middle of paragraph 7 of its judgment states that
it is on account of vagu water during flood seasons, that is coming through the breach into the
fifth defendant’s land first, the flow of which into the lands of defendant, Nos. 1-4 was
prevented by them, and again the flow of which into the fifth defendant’s land is prevented by
her that is now flowing into the plaintiff’s land causing damage. These are the proved facts on
which the judgment is based, and those facts are not in dispute.

Such are the conclusions of fact in these second appeals. It was urged before me that
there was no stream on the west of the defendant’s lands and, therefore, they have not the
right of riparian owners in times of flood. But the finding of the Lower Appellate Court about
there being a stream, is supported by the description given to the channel in the
Commissioner’s plan, and the finding must, therefore, stand.

14. The next point in the case is whether the damage was caused by flood water, and the
passage from the judgment of the lower appellate Court already referred to clearly shows that.
Indeed, the court says that the water during the flood season having caused the damage, was
not disputed before it. In these circumstances, it cannot be held that the defendants were not
entitled to protect their lands from the flood water. I had first considerable doubt as to why
the fifth defendant should not be compelled to close the breach through which the water had
come on the land.

But it appears to me that once the right to protect the land from flood is ceded to the
landholder, the owner should further enjoy the power of reasonably selecting how to protect
the land. There is no evidence in the case that the fifth defendant in putting the bunds, has
negligently chosen the means of protecting her land. Nor is there any data for holding that the
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water having accumulated on the land, the fifth defendant had diverted the accumulation from
plot B. Again, the deposition of P.W. 1 shows that there has been no obstruction of the vagu.
Therefore, this case is a clear one of damnum sine injuria, and the plaintiffs must adopt their
own protective measures against the flood water.

15. In these circumstances, both the appeals fail, and are dismissed with costs throughout.
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Rajkot Municipal Corporation v. Manjulben Jayantilal Nakum & ors.
1997 (9) SCC 552

Justice K Ramaswamy : This appeal by special leave arising from the judgment of the
Division Bench of the Gujarat High Court, dated March 20, 1991 in First Appeal No.259 of 1980,
gives rise to an important question of law of liability for negligence in causing the death of one
Jayantilal, the husband of the respondent No.1 and father of the respondents Nos. 2 to 4 due to
sudden fall of a tree while he was passing on the road in Kothi compound of Collectorate on his
way to attend to his duties as a Clerk in the office of the Director of Industries, Rajkot.

The admitted facts are that the deceased Jayantilal was residing in Padadhri. He used to daily
come on a railway season ticket to Rajkot to attend to his office work. On March 25, 1975, while
he was walking on footpath on way to his office, a road-side tree suddenly fell on him as a result
of which he sustained injuries on his head and other parts of body and later died in the hospital.
The respondents filed the suit for damages in a sum of Rs.1 lakh from the appellant-Corporation.
The trial Court decreed the suit for a sum of Rs.45,000/- finding that the appellant had failed in its
statutory duty to check the healthy condition of trees and to protect the deceased from the tree
falling on him resulting in his death. On appeal, the Division Bench has held that the appellant
has statutory duty to plant trees on the road-sides as also the corresponding duty to maintain trees
in proper condition. While the tree was in still condition, it had suddenly fallen on the deceased
Jayantilal who was passing on the footpath. The statutory duty gives rise to tortious liability on
the State and as its agent, the appellant-Corporation being a statutory authority was guilty of
negligence on its part in not taking care to protect the life of the deceased. The respondents
cannot be called upon to prove that the tree had fallen due to appellant's negligence. Statutory
obligation to maintain trees being absolute, and since the tree had fallen due to its decay, the
appellant has failed to prove that the occurrence had taken place without negligence on its part.
The appellant failed to make periodical inspection whether the trees were in good and healthy
condition subjecting them to seasonal and periodical treatment and examination. Therefore, the
appellant had not taken care to foresee the risk of the tree's falling and causing damage to the
passers-by. Thus the appellant is liable to pay damages for the death of Jayantilal. The Division
Bench accordingly confirmed the decree of the trial Court. Thus this appeal by special leave.

Shri T.U. Mehta, learned senior counsel for the Corporation, contended that the High Court is
not right in its conclusion that the appellant is having unqualified and absolute duty to maintain
the trees and was guilty to take reasonable care in maintaining the trees in healthy condition. The
burden of proof is on the respondents to prove that there was breach of duty on its part that the
occurrence had taken place for not taking reasonable care. In the nature of the things, it is difficult
for the Corporation to inspect every tree to find out whether it is in a healthy or decaying
condition. The standard of care is not as high as in the case of breach f a statutory duty as the case
where by positive act, the Corporation created a thing which is dangerous and failed to prevent
such danger which caused damage to others. It is not enough for the respondents to establish that
the appellant was remises in its periodical treatment to the plants but was careless in the breach of
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specific legal duty of care towards the deceased Jayantilal. The Corporation could not foresee that
a tree would fall all of a sudden when Jayantilal was passing on the footpath. There is no
reasonable proximity between the duty of care and the doctrine of neighbourhood laid by the
House of Lords in Donoghue v/s. Stevenson [(1932) AC 562]. The Common Law liability on the
part of a statutory Corporation is now authoritatively settled in Murphy v/s. Brentwood District
Council (1991) 1 AC 398] over-ruling the two tier test laid down in Anns. v/s. Merton London
Burough Council [(1978) AC 728]. A breach of statutory duty, therefore, does not ipso facto
entail Corporation's liability for its failure or of its staff to comply with the statutory duty to
protect Jayantilal or class of persons to which the deceased is a member. There is no liability for
negligence unless a legal duty to take care exists towards the deceased Jayantilal or class of
persons, i.e. pedestrians and that duty should be one which the Corporation owed to the plaintiff
himself. This should be pleaded and proved which is lacking in the present case, Knowledge of
harm likely to occur to the deceased is a pre- requisite of liability which must in some sense be
foreseeable.

It was further contended that though Corporation has a statutory duty to plant trees, no action
will lie against it for damages since the indemnity extends not merely to act itself but also to its
necessary consequences. The High Court, it was argued, has also committed serious error in its
conclusion that the statutory duty of the Corporation to maintain trees carries with it the duty to
take care by regular examination of the health of the trees ad felling of decaying trees; it lost sight
of the fact that it is only a discretionary duty. The legislature did not intend to confer any cause
of action for breach of the statutory duty and none was provided for its breach. The conclusion of
the High Court that because of the breach of absolute statutory duty the Corporation was
negligent, is not correct proposition of law.

In determining the legislative intent, the Court is required to consider three factors, viz., the
context and the object of the statute, the nature and precise scope of the relevant provisions and
the damage suffered not of the kind to be guarded against. The object of the Act is to promote
facilities of general benefit to the public as a whole in getting the trees planted on road-sides, the
discharge of which is towards the public at large and not towards an individual, even though the
individual may suffer some harm. The Act does not provide for any sanctions for omission to take
action; i.e., planting trees or their periodical check up when planted. By process of interpretation,
the Court would not readily infer creation of individual liability to a named person or cause of
action to an individual, unless the Act expressly says so. While considering the question whether
or not civil liability is imposed by a statute, the court is required to examine all the provisions to
find out the precise purpose of the Act, scope and content of the duty and the consequential cause
of action for omission thereof. According to the learned counsel, the liability in tort which arose
in Common Law has been evolved by the courts in England but law has not been well developed
in our jurisdiction. In Common Law, there existed duty of foreseeability, proximity, just and
reasonable cause and policy. Attempts have been made to identify general theory of liability in
tort consistent with causation, fairness, reciprocity and justice, balancing conflicting interests as
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well as economic efficiency. The tortious liability falls into one of the three categories, viz., (a)
some intentional wrong doing (b) negligence ad (c) strict liability. In this case, we are concerned
with negligence on the part of the appellant-Corporation in maintaining the trees on the road-
sides. The principle evolved by the courts in England is that a reasonable foresight of harm to
persons whom it is foreseeable or is likely to harm by one's carelessness is essential. For the
plaintiff to succeed in an action for negligence the plaintiff requires to prove that (i) the defendant
is under a duty to take care; (ii) the burden of proof owed by the plaintiff has been discharged by
the proof of breach of duty and (iii) the breach of the duty of care is the cause for damage
suffered by the plaintiff. Breach of duty raises factual question whether the required standard of
conduct has been reached. It is only relevant if a duty of care has been held to exist in law.
Damage similarly is also confined to the enquire of facts. Duty of care, on the other hand, is far
more crucial concept as it fixes the boundaries of tort of negligence. The regulation of duty of
care envisaged in Donoghue's principle, in its widest terms, has a reasonable foresight of harm to
persons whom it is foreseeable or is likely to be harmed by one's carelessness and has in turn
made it easy to hold in subsequent cases that there should be liability for negligently inflicting
damage in new situations not covered by previous case law because damage was foreseeable. If
want of duty of care is established, there comes to exist foreseeability of the damage and
sufficient proximate relationship between the parties and it must be just and reasonable to impose
such a duty. The legal duty to prove proximity is not physical proximity. Proximity is used to
describe a relationship between the parties by virtue of which the defendant can reasonably
foresee that his action or omission is likely to cause damage to the plaintiff of the relevant type.
The relationship refers to no more than the relevant situations of the parties as a consequence of
which such foreseeability of damage may exist. The English principles of common law are
approved and adopted by the courts in India on the principles of justice, equity and good
conscience.

Appellant-Corporation owes a duty of care in common law. The trees and streets vest in the
Corporation. It was its responsibility, therefore, to maintain the trees. The Corporation should
have the foresight that trees, if neglected to be maintained properly, could cause injury to passers-
by. The findings recorded by the courts below that the appellant has committed breach of duty of
care is a finding of fact. From the breach of the duty of care, the entitlement to damages arises to
the respondents due to the death of Jayantilal. The learned counsel also relied upon K. Ramadas
Shenoy v/s. The Chief Officer, Town Municipal Council, Udipi & Ors. [AIR 1974 SC 2177] and
contended that answer to the question whether an individual] who is one of the class for whose
benefit an obligation has been imposed, whether or not enforced in action for omission to perform
the duty, depends upon the language used in the statute. The injury may be caused either by
fulfillment of the duty or omission to carry it out or by negligence in its performance. In the light
of the above principles, he submitted that though the duty of the appellant to plant trees is
discretionary nonetheless it has a statutory duty to plant the trees and to maintain them under
Section 66 of the Bombay Provincial Municipal Corporation Act, 1949 (for short, the "Act") and
the discretion must be construed to be mandatory duty. By the omission to perform the duty to
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maintain the trees in healthy condition or to cut off the trees in decaying condition, the
Corporation entails with liability to make good the loss/damages caused to the respondents. The
High Court, therefore, has not committed any error of law warranting interference.

The diverse contentions give rise to the questions: whether the appellant-Corporation owes a
duty of care to maintain the trees as a statutory duty and whether the cause of death of Jayantilal
has proximate relationship with the negligence giving rise to tortious liability, entailing payment
of compensation to the respondents? The marginal note of Section 66 of the Act indicates
"Matters which may be provided for by the Corporation at its discretion". It envisages that the
Corporation may in its discretion, provide from time to time, wholly or partly for all or any of the
following matters, viz, (viii) "the planting and maintenance of trees of road-sides and elsewhere".
Under Section 202 of the Act, all streets within the city vest in the Corporation and are under the
control of the Corporation. The Act does not provide machinery for enforcement of obligations
cast under Section 66, nor in the event of failure to discharge those obligations any remedy is
provided. By operation of Section 202 read with Section 66, since the trees vest in the
Corporation, the Corporation is statutorily obligated to plant and maintain trees on the road-sides
and elsewhere as a public amenity to ensure eco- friendly environment. An attempt had been
made in 1965 to codify the law of tort in a statutory form. The Bill in that behalf, reintroduced in
the Parliament in 1967, died as still born. Therefore, there is no statutory law in India, unlike in
England, regulating damages for tortious liability. In the absence of statutory law or established
principles of law laid by this Court or High Courts consistent with Indian conditions and
circumstances, this Court selectedly applied the common law principles evolved by the courts in
England on grounds of justice, equity and good conscience (vide Ramanbhai Prabhatbhai's case).
Common law principles of tort evolved by the courts in England may be applied in India to the
extent of suitability and applicability to the Indian conditions. Let us consider and evolve our
principles in tune with the march of law in their jurisprudence of liability on tort. It is necessary
to recapitulate the development of the principles and law of tort developed by evolutionary
process by applying them from case to case and in some cases the statement of law laid by House
of Lords, as guiding principles of law on tortious liability. In the formative stage of the
development of tortious liability, the Corporation being a Corporation aggregate of persons, could
not be held liable where liability involved some specific state of mind as was held in Stevens vs.
Midland Counties Railway [1854 (10) Ex.352]. However, it is now well settled that a Corporation
can be held liable and accordingly it may be sued for wrongs involving fraud, malice, as well as
for wrong in which intention is immaterial as was held in Barwick vs. English Joint Stock Bank
[(1867) LR 2 Ex.259]; Cornford vs. Carlton Bank [(1900) 1 Queen's Bench 22]; and Glasgow
Corporation vs. Loremer [(1911) AC 209].

In Sir Percy Winfield's in his "Province of the Law of Tort" page 32 referred in "Clerk and
Lindsell on Torts" (Common Law Library Series No.3) (12th Edn.) Chapter I, page 1, page 1 it is
stated that "tortious liability arises from the breach of a duty primarily fixed by the law; such duty
is towards persons generally and its breach is redressable by an action for unliquidated damages".
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Duty primarily is fixed by law which on violation, fastens liability to pay damages. It is personal
to the injured. Tort and contract are distinguishable. In tort, liability is primarily fixed by law
while in contract they are fixed by the parties themselves. In tort, the duty is towards the persons
generally while in contract it is towards specific persons or persons. If the claim depends upon
proof of proof of the contract, action does not lie in tort. If the claim arises, from the relationship
between the parties, independent of the contract, an action would lie in tort at the election of the
plaintiff, although the might alternatively have pleaded in contract. The law of tort prevents
hurting one another. All torts consist of violation of a right in the plaintiff. Tort law, therefore, is
primarily evolved to compensate the injured by compelling the wrong-doer to pay for the damage
done. Since distributive losses are an inevitable by-product of modern living in allocating the risk,
the law of tort makes less and less allowance to punishment, admonition and deterrence found in
criminal law. The purpose of the law of tort is to adjust these losses and offer compensation for
injuries by one person as a result of the conduct of another. The law could not attempt to
compensate all losses. Such an aim would not only be over-ambitious but might conflict with
basic notions of social policy. Society has no interest in mere shifting of loss between individuals
for its own sake. The loss, by hypothesis, may have already occurred, and whatever benefit might
be derived from repairing, the fortunes of one person is exactly offset by the harm caused through
taking that amount away from another. The economic assets of the community do not increase
and expense is incurred in the process of realisation, as stated by Oliver Lindel Holmes in his
"Common Law" at page 96 (1881 Edn.). The security and stability are generally accepted as
worthwhile social objects, but thee is no inherent reason for preferring the security and stability of
plaintiffs to those of defendants. Hence, shifting of loss is justified only when there exists special
reason for requiring the defendant to bear it rather than the plaintiff on whom it happens to have
fallen. (vide "Common Law" of Holmes).

In "Blacks Law Dictionary" (6th Edn.) at page 1489, “tort' is defined as violation of duty
imposed by general law or otherwise upon all persons occupying the relation to each other
involved in a given transaction. There must always be a violation of some duty owed to plaintiff
and generally such a duty must arise by operation of law and not by mere agreement of the
parties. "A legal wrong is committed upon the person or property, independent of contract. It may
be either (1) a direct invasion of some legal right of the individual; (2) the infraction of some
public duty by which special damage accrues to the individual; (3) the violation of some private
obligation by which like damage accrues to the individual". Negligence is failure to use such care
as a reasonable prudent and careful person would use, under similar circumstances. It is the doing
of some act which a person of ordinary prudence would not have done under similar
circumstances or failure to do what a person of ordinary prudence would have done under similar
circumstances.

The question emerges: as to when would the breach of statutory duty under a particular
enactment give rise to tortious liability? The statutory duty gives rise to civil action. The statutory
negligence is surgeries and independent of any other form of tortious liability. It would, therefore,
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be of necessity to find out from the construction of each statutory duty whether the particular duty
is general duty in public law or private law duty towards the plaintiff. The plaintiff must show
that (a) the injury suffered is within the ambit of statute; (b) statutory duty imposes a liability for
civil action; (c) the statutory duty was not fulfilled; and (d) the breach of duty has caused him
injury. These essentials are required to be considered in each case. The action for breach of
statutory duty may belong to the category of either strict or absolute inability which is required,
therefore, to be considered in the nature of statutory duty the defendant owes to the plaintiff;
whether or not the duty is absolute; and the public policy underlying the duty. In most cases, the
statute may not give rise to cause of action unless it is breached and it has caused damage to the
plaintiff, though occasionally the statute may make breach of duty actionable per se. The burden,
therefore, is on the plaintiff to prove on balance of probabilities that the defendant owes that duty
of care to the plaintiff or class of persons to whom he belongs, that defendant was negligent in the
performance or omission of that duty and breach of duty caused or materially contributed to his
injury and that duty of care is owed on the defendant. If the statute requires certain protection on
the principle of volenti non fit injuria, the liability stands excluded. The breach of duty created by
a statute, if it results in damage to an individual prima facie, is tort for which the action for
damages will lie in the suit. On would often take the Act, as a whole, to find out the object f the
law and to find out whether one has right and remedy provided for breach of duty. It would,
therefore, be of necessity in every case to find the intention of legislature in creating duty and the
resultant consequences suffered from the action or omission thereof, which are required to be
considered. No action for damages lies if on proper construction of statute, the intention is that
some other remedy is available. One of the tests in determining the intention of the statute is to
ascertain whether the duty s owed primarily to the general public or community and only
incidentally to an individual or primarily to the individual or class of individuals and only
incidentally to the general public or the community. If the statute aims at duty to protection a
particular citizen or particular class of citizens to which the plaintiff belongs, it prima facie
creates at the same time co-relative right vested in those citizens of which plaintiff is one; he has
remedy for reinforcement, namely, the action for damages for any loss occasioned due to
negligence or for failure of it. But this test is not always conclusive.

In "The Modern Law of Tort, Landon, Sweet & Maxwell (1994 Edn.), K.M. Stanton has
discussed the breach of statutory duty, express or inferential. He has stated at page 42 that the
statutory tort takes a number of different forms. A number of modern statutes expressly create a
detailed scheme of tortious liability. The conditions for the existence of a duty; the standard of
conduct required and the available defences are all defined. The law created is part of the
mainstream of tort liability. On inferential breach of statutory duty, he has stated that beach of
statutory duty denotes a common law tortious liability created by courts to allow an individual to
claim compensation for damages suffered as a result of another breaking the provisions of a
statute which does not, on its face provide a remedy in tort. A tortious remedy is obviously
available if a statute says that remedy may or may not be implied; if it is implied, it is said that the
defendant is liable under the tort for breach of statutory duty. The most familiar example of this
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arises in relation to those areas of industrial safety legislation which have traditionally imposed
criminal penalties upon an employer for breach of safety provisions, but have given no express
tortious remedy to an employee injured by such a breach. Groves v. Lord Wilborne [(1884) 2
Q.B. 402] is a leading authority in support of that liability. At page 45, he has stated on "Inferring
the tort of breach of statutory duty: presumptions and principles of construction”" that breach of
duty is of considerable practical importance in view of the volume of legislation made by
Parliament and there are obvious advantages to be gained from any technique which assists in the
prediction of results. The criticism of the presumptions must be set against the fact that they are
of considerable antiquity and were approved in Lord Diplock's seminal speech in Lonrho Ltd. v.
Shell Petroleum Co. Ltd. [(1982) AC 173].

The duty of care must, therefore, be with reference to the kind of damage that the plaintiff has
suffered and in deference to the plaintiff or class to which the plaintiff is a member. These cases
relate to private law tort.

The proper approach, therefore, is to consider whether a duty of care situation exists in public
law tort which the law ought to recognise and whether in that situation the defendant's conduct
was such that he should have foreseen the damage that would be inflicted on the plaintiff. As a
general rule of law, one man is under no duty to control another so as to prevent the latter from
doing damage to a third. The first question to be considered is: whether the plaintiff has
established necessary relationship giving rise to the duty of care? The next question is whether
there is any negligence at the time when the act in question was committed? The act complained
of must have rational relationship to the damage caused. The tort of negligence does not depend
simply on the question of foreseeability. Foreseeability is not the sole criteria nor does the fact
that the damage is foreseeable creates any onus. What the court would ask or look at is the
operational structure of the Act. Is this a situation where a duty does exist towards the plaintiff or
class of persons to which he belongs keeping in mind the nature of the functions and the interest
of the community. The further question would be: whether the damage to the plaintiff is so
foreseeable? In that behalf it must be further seen whether there was sufficiently proximate
relationship between the plaintiff and the defendant. In Hedley v. Baxendale [(1854) 9 Ex. 341],
the celebrated judgment, the accident can be said to have been the natural and probable result of
the breach of duty. That principle was accepted in Haynes v. Harwood [(1935 1 K.B. 146]
wherein Greer, L.J. had laid thus: "If what is relied upon as novus actus interveniens is the very
kind of thing which is likely to happen if the want of care which is alleged takes place, the
principle embodied in the maxim is no defence. The whole question is whether or not, to use the
words of the leading case, Hadley v. Baxendala [(1854) 9 Ex. 341], the accident can be said to be
the “natural and probable result' of the breach of duty". This principle was further approved by
House of Lords in Dorset Yacht Co. v. Home Office [(1970) AC 1004 at 1028]. The facts there
were that seven Borstal boys were taken by the officers, in charge of the hostel to an island under
the control and supervision of three officers. The boys left the island at night and boarded, cast
adrift and damaged the plaintiffs' yacht which was moored offshore. The respondents brought



Rajkot Municipal Corporation vs. Manjulben Jayantilal Nakum & ors. 19

action for damages against the Home Office alleging negligence on the part of the officers
incharge. The defence was that the officers had no control over the boys. There was no
carelessness on their part and that the damage was too remote. Lord Reid while negativing the
defence had held that where negligence is involved the Donoghue principle laid down by Lord
Atkin generally applied. Therein the question was of remoteness of causation between the three
agencies involved, viz., the controlling officers, the boys who caused the damage and the plaintiff
who suffered the damage. The argument of the Attorney General on behalf of the Home Office
was that the officers had no control over the boys. In dealing with that question, Lord Reid in his
speech had held at page 1027 that "there is an obvious difference between a case where all the
links between the carelessness and the damage are inanimate so that, looking back after the event,
it can be seen that the damage was in fact the inevitable result of the careless act of omission and
a case where one of the links is some human action. In the former case, the damage was in fact
caused by the careless conduct, however unforeseeable it might have been at the time that
anything like that would happen. At one time the law was that unforeseeability was no
defence...But the law now is that there is no liability unless the damage was of a kind which was
foreseeable. On the other hand, if human action (other than an instinctive reaction) is one of the
links in the chain, it cannot be said that, looking back, the damage was the inevitable result of the
careless conduct. No one in practice accepts the possible philosophic view that everything that
happens was predetermined. yet it has never been the law that the intervention of human action
always prevents the ultimate damage from being regarded as having been caused by the original
carelessness. The convenient phrase novus actus interveniens denotes those cases where such
action is regarded as breaking the chain and preventing the damage from being held to be caused
by the careless conduct. But every day there are many cases where, although one of the
connecting links is deliberate human action, the law has no difficulty in holding that the
defendant's conduct caused the plaintiff loss. At page 1030, Lord Reid held that "...I would agree,
but there is very good authority for the proposition that if a person performs a statutory duty
carelessly so that the causes damage to a member of the public which would not have happened,
if he had performed his duty properly he may be liable". Accordingly it was held that Home
office was liable for damages on account of negligence of the officers.

Let us consider the cases relating to duty of care in planting and maintenance of the trees. In
England, every owner of a house or the Corporation, has statutory duty to plant trees and of their
upkeep. In that behalf the case law is as under:

In Noble vs. Harrison [(1926) 2 King's Bench Division 332], a branch of a beech tree growing
on the defendant's land overhung a highway at a height of 30 feet above the ground. In fine
whether the branch suddenly broke, fell upon the plaintiff's vehicle, and damaged it. In an action
by the plaintiff claiming in respect of damage to his vehicle, the county court found that neither
the defendant nor his servants knew that the branch was dangerous on that the fracture was due to
a latent defect not discoverable by any reasonably careful inspection. Reversing the judgment of
the country court, it was held that the Ryland's case, principle had not application inasmuch as a
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tree was not in itself a dangerous thing and to grow trees was one of the natural uses of the soil.
Mere fact that the branch overhung the tree passage of the highway and although the branch
proved to be a danger the defendant was not liable, inasmuch as he had not created the danger and
had no knowledge, actual or imputed, of its existence. The principle laid down in Barket vs.
Herbert [(1911) 2 K.B. 633] was applied. At page 338, Rowlatt J. held that I see no ground for
holding that the owner is to become an insurer of nature, or that default is to be imputed to him
until it appears, or would appear upon proper inspection, that nature can no longer be relied upon.
In Cunliffe vs. Bankes [(1945) 1 All E.L.R. 459], a tree growing on the defendant's estate fell,
owing to its diseased condition, across a highway running besides the estate. The plaintiff's
husband was ridding a motor-cycle along the highway when without any negligence on his part,
he collided with the tree and died of his injuries. The plaintiff's action based on negligence was
brought under the Fatal Accidents Act, 1846 and the Law Reform (Miscellaneous Provisions)
Act, 1934, The trial Judge found the defendant liable. On appeal, reversing the judgment, the
court of Appeal, House of Lords held that a person is not liable for nuisance constituted by the
state of his property unless (a) he caused it or by the neglect o some duly he allows it to arise or
when it has arisen without his own act or default, he omits to remedy it within a reasonable time
after he became or ought to have become aware of it. Therefore, the defendant was not liable. In
Gaminer & Anr vs. Northern & London Investment Trust, Ltd. [(1950) 2 ALL ELR 486], the
respondents were lessees of a block of flats in London street which they were occupied by the
tenants. In the forecourt of the flats, there was a row of elm trees. On April 7, 1947, the appellants
were driving past the flats when one of the trees fell on their car, wrecking it and injuring the
appellants. The tree that was fallen was proved to have been due to a disease of the roots, which
as of long standing but the disease had not taken a normal course and there was no indication
from the condition of the tree above ground that it was affected by the disease. The tree was about
130 years old and according to the evidence it was of the middle age. It was never lopped, topped
or pollarded. The action was laid for damages for omission to take proper care of the trees. The
House of Lords, after a detailed examination of the evidence, held that when there has no
evidence that the tree was affected with a disease mere possibility of the taking protection was not
sufficient as spoken by the expert witnesses. It was, therefore, held that the respondents were not
liable for damages. Lord Normand at page 494 held that what would a reasonable and prudent
landlord have done about the tree? There is more than enough evidence of what scientific experts
would have thought or done, but there is a paucity of evidence about what a reasonable and
prudent landlord would have done. It was held that there was no evidence to conclude that a
reasonable prudent landlord would inspect or cause to be inspected any good sized tree growing
in a place where unsuspecting person may lawfully approach it and to take any protection since
there is no external evidence of any injury. Lord Radcliffe at page 501 had held that the accepted
test that liability only begins when there is apparent in the tree a sign of danger has the advantage
that it seems to ignore, or to a large extent to ignore, the distinction between the spot that is much
and the spot that it little frequented but, on the other hand, I think that it does end by making the
standard of the expert the test of liability. Even anyone can own a tree, there is no qualifying
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examination, but to how many people in this country can be credited as much as general
knowledge as will warn them that a tree's top is unusually large, or that it is, in fact, diseased,
dangerously or otherwise?"

It would thus be seen that each case requires to be examined in the light of the special
circumstances, viz., whether the defendant owed a duty of care to the plaintiff, whether the
plaintiff is a person or a class of persons to which the defendant owed a duty of care, whether the
defendant was negligent in performing that duty or omitted to take such reasonable care in the
performance of the duty, whether damage must have resulted from that particular duty of care
which the defendant owed to the particular plaintiff or class of persons. Public authorities
discharge public obligations to the public at large. Therefore, it owes duty of care at common law
to avoid causing present or imminent danger to the safety of the plaintiff or a class of persons to
which the plaintiff belongs. It is a statutory duty of care under common law which could give rise
to actionable claim in the suit of the individual and it is capable of co- existence along side a
statutory duty. The duty of care imposed on a local authority by law may not be put beyond what
the statute expects of the local authority or Corporation to perform the duty. The tort of
insuperable negligence would emerge from imminent danger created by positive act. But the duty
of care imposed on local authority by law may be gauged from the circumstances in which and
the conditions subject to which the duty of care has been imposed on the statutory authority. The
imminent danger theory must be viewed keeping at the back of mind the act or conduct creating
the danger to the plaintiff or the class of persons to which he belongs and that by negligent
conduct the defendant causes damage to the property or person of the plaintiff, though the
defendant is not in know of the danger. The defendant also in given circumstances, must owe
special responsibility or proximity imposing foreseeable duty to care, to safeguard the plaintiff
from the danger or to prevent it from happening.

But when the defendant was not in know of the discoverable defect or danger and it caused
the damage by accident like sudden fall of the tree, it would be difficult to visualise that the
defendant had knowledge of the danger and he omitted to perform the duty of care to prevent its
fault. There would be no special relationship between the statutory authority and the plaintiff who
is a remote user of the foot-path or the street by the side of which the trees were planted, unless
the defendant is aware of the condition of the tree that it is likely to fall on the footpath on which
the plaintiff/class of persons to which he belongs frequents it. The defendant by his non-feasance
is not responsible for the accident or cause of the death since admittedly there was no visible sign
that the tree was affected by decease. It had fallen in a still condition of weather.

Therefore, there must exist some proximity of relationship, foreseeability of danger and duty
of care to be performed by the defendant to avoid the accident or to prevent danger to person of
the deceased Jayantilal. The requisite degree of proximity requires to be established by the
plaintiff in the circumstances in which the plaintiff was injured. The plaintiff would not succeed
by establishing that the accident had occurred due to negligence, i. ., the defendant's failure to
take reasonable care as ordinary prudent man, under the circumstances, would have taken and the
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liability in tort to pay damages had arisen. If the defendant had become aware of the decayed
condition or that the tree was affected by decease and taken no action to prevent the accident, it
would be actionable, though for non-feasance. Here appearance of danger gives rise to no
liability. Actual damage had occurred before tortious liability for negligence arose. When the
defendant is under statutory duty to take care not to create latent source of physical danger to the
property or the person who in the circumstances is considered to be