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DEAN’S PAGE
: Tam very happy to Place the first jsgpe of the Law Faculty
uo.E.:m_u Delhi Law Revie W, before the public. The idea of publishing
the Law Faculty Journal Wwas conceived ¢xactly avyear ago, ljttle
realising that in a year's time the dream will turn into reality. The
. publication of the Journal has been made possible by an injtia} grant

colleagues for such a generous gesture, .
, Toffer no apology for adding one more to the already existing
tist of fournalg because, in my opinion, this Yourna] is going to be
-unique in character. Np Law School, much less Delhi Law School,
will be worth its name without a journal projecting the research work -
of the Fatulty, The Primary purpose of {his Journal is to focug atten-
tion on the burning legal probleins as percejvad by a &mo:.EEmmum
‘Faculty, - o

" Though we ‘are not very ambitious in oup Plan-—wlhich has the
modest . beginning —our aim is to gradually develop it into 5 fitst rate

-community. If law s to achieve social o.amh.smaz.sw ina backward, but
developing vtonomy, the academic community must Play its role to
pinpoint the role of law in a changing society

g four of our
High Court. The
Behdrj- Rohatgi—.

_‘ozdaw.no:mmm:am seated on the Bench of Delhi
_mﬂmﬁ to ww elevated to the Bench is Justice Avadh
‘who look oath of hig office on 7th March, 1972. oy

sicn of India.; Incidentally, he is the first Jaw teache

.

In the end, I myst thank my friend and colleague, Dy P s

mmﬁmﬂ.. m&SH of this Journal, who has
g:.a:_w_.w to make this ventyre g success,
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- =T am very happy to place this first issue of Delhi Law: Review
in the hands of our readers. Starting a journal from a scratch is a
stupendous task and I hardly realised the extent of the difficulties that
would beset my way wher I accepted the responsibility of being ‘the
Founder Editor of this Journal. As the time at our disposal was short
and the odds- to reckon with were many, I hope ‘the readers will not
mind any shortcomings they may find in this issue.
" Looking around, there are some developments in the field of
law which deserve a.mention here. On the international scene, United
Nations Conferenice on Trade and Development (UNCTAD IT1) is
deliberating at Santiago in Chile for devising ways and means for
getting a fair deal from the developed to the developing countries.
At Santiago, developing countries are expressing their grievances
against developed countries by accusing the latter of showing signs of
aid fatigue in their assistance programmes for the third world, of trade
pretectionism, of monopoly in shipping resulting in drainage of foreign
exchange from developing countries, etc. The problems awaiting
solution there are many and the measure of success of UNCTAD”
III is any body’s guess. It appears to me that, In the ultimate analy-
sis, remedy lies not in looking to the rich' for help but in evolving
a machinery for self-help among developing countries themselves.
In this regard, conscious effoits should be made by the developing
countries to make their economies complemernitary and not competitive,
so that among themselves one may provide market for the other
country’s goods. Regional economic communities should be set up in
Asia, Africa and Latin’ America on the lines of European’ Economic
Community but improving upon its shortcomings. Unification of
commercial laws of the developing countries- will also be” a_helpful
step towards facilitating increased economic co-operation among
developing countries.

At home front, pursuant to the 24th and- 25th- amendments to
the Constitution, many laws are:going to be enacted by the- Parlia-
ment as well as by State Legislatures for ushering in a society based,
more and more, on principles of socio-economic justice to the people.

- Article 31 C introduced by the 25th-amendment has given large powers

to the Parliament and the State Legislatures to curtail ' fundamental
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rights of the people for giving effect to the directives embodied in Arti-
cles 39 (b) and 39(c). But as the language of these directives is very wide
and general, there is considerable scope for abuse of power. Lt is hoped
that the Parliament and the State Legislatures will, by their conduct,
show to the people that the ouster of judicial review from this area
by the 25th amendment has not made them irresponsible and power-
drunk.

The Monopolies and Restrictive Trade Practices Commission
has been in the news ever since it was setup in 1970. It appears the
Government is not happy about the way the Commission is interpreting
the provisions of the Monopolies and Restrictive Trade Practices Act,
1969. Probably for this reason, the Government proposes to appoint
some more persons as members of the Commission. It is suggested
that laws generally and laws with socio-economic accent such as the
MRTP Act, in particular, should be interpreted keeping in view the
wider socio-economic context so that the purpose of the law is,
promoted. :

A problem worrying many business families in Delhi is of
facing eviction proceedings when the head of the family who . became
a statutory tenant after the expiry of the usual eleven month rent
note dies leaving his widow and minor children. Tt causes great
hardship to the widow and the minor children to be deprived not
only of the person who earned bread - for them but also of the
premises where he carried on his business, My aftention was drawn
to this hardship by, among others, an article, entitled, “Need of
Reform.in the Definition of Tenant under the Delhi Rent Control
Act, 1958,” published in March 1972 issue of the All India Rent
Control Journal by a brilliant student of this Faculty, Mr. Narendra
Kumar Rohatgi. It appears to me that there is clear need for the
legislature to do something in the matter to ameliorate the plight of
these unfortunate widows and miner children, :

I place on record my deep gratitude to my esteemed ?Wmua.
Professor K. B. Rohatgi, Dean, Faculty of Law, who. helped me at
every step. On behalf of the Journal Committee and on my own
personal behalf, I wish to thank Professor Rohatgi also for substantial -
financial help to this Journal. I also thank my. other colleagues, for
financial help to the Journal, In this connection, my colleagues
Miss Veena Bakshi, Mr. "Mata Din, Mr. Kanwar Lal, Mr. S. L.
Maini and Mr. Govind Misra deserve special mention. Thanks are
also. due to Mr. Ravi D. Sharma, our Research Fellow, who helped me

in may work. C S
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é - . ." .
brofeen Manwww ﬂﬂwﬁmw%onﬁn:h@ ‘lo congratulate our former Dean
- K. L, 0 bis appoiniment ,
Laoess : : nt as a member of t
Lo mﬁmwsmmwmwbm Wm F&P. ﬁ.\m also “congratulate our woﬂuww
e Ooma om..U.:”._. chatgi on his appointment as a Judge of the
o H.o.mo_.goo M 1. Hno Hnw_.w given by Mr. Justice Rohatgi to
made at his swearing in ceremony is so full of ki d
in
Jm m.::. we thought it was i the fitness of
©ply it this Journal just after this editorial.

P. 5. Sangal
Editor
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REPLY READ BY MR. JUSTICE AVADH BEHARI ROHATGI
ON 7TH MARCH 1972 TO THE REFERENCE MADE AT THE
SWEARING IN CEREMONY OF HIS LORDSHIP,

My Lord the Chief-Justice, My Brother Judges, President of
the Bar, - Central Government Standing Counsel and Additional
Standing Counsel for Delhi Administration :

I am greatly over-wheimed by the touching reference which
has been read today. Central Government Standing Counsel and
both the Additional Standing Counsel for the Delhi Administration
are my .old students and I can well imagine their partiality for me.
But Mr. President, your reference has made me think whether I
deserve all the praises that you have so generously showered on
me. _

First in this reply I would like to speak of my students—old and
new—who have studied at the Faculty of Law in the University of

"Delhi during the last quarter of a century. My association with the

Faculty of Law goes'back to'the year 1946 and since then many of
those who are present here today have come in contact with me. 1
came across during the years from 1946 to 1972 in my classes many
students who are now members of the Bar—some of them are well
established in the profession and some of them are promising young

‘men of the junior bar waiting for their turn to make a mark in the

profession. The years spent by me with them at the University have
been years of sunchine and laughter. Some of those students have
taken service i the subordinate judiciary and some of them have
joined the profession of law. Those of them who Jjoined the pro-
fession became my comrade in arms. They have opposed me in
cases in court. In some matters there have been long arguments and
heated debates. As in the court so outside they have shown me the
same respect and unfailing courtesy which I got from them in the
class room. Iam glad that I shall see more of them in the years
that lie ahead. I have taught them law and at the same time I have
fearnt, for to teach is to learn. ) take this opportunity to express
my truest gratitude to my students and the University for their long

endurance.

The relationship between the Bench and the Bar places a great
responsibility on both. While it is the duty of the courts to show all
patience and courtesy to the members of the Bar in the discharge of
their arduous duties of assisting, it equally requires that the Bar
should do their duty to the Court. This duty consists in putting the
case fairly whether it be on facts or on law. I feel, therefore, that
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if there is patience and courtesy on the part of the Bench and full
preparation, fair prescntation and concisencss in examination of
evidence and in arguments on the part of the Bar, the work of the
courts would go on smoothly and quickly and some of the complaints
of which we hear so much these days about delay in the administra-
tion of justice will disappear. 1 am convinced that “truth is best
discovered by powerful statement on both sides of the question”.

Cases do from time to time arise where a Judge realises that
his decision cannot fail to be embarrassing to those in authority in the
State, Nevertheless he cannot let that fact influence him. He must
by his oath perform the duties of his office without fear or favour,
affection or ill-will. May the Judges ever be true to that oath !

I will now say something about 1y Lord the Chief Justice. He
kas, as has been said with truth, an uncanny ability. I too share
this view. How he made his judicial appeintments or, to be more
precisé, recommendations for judicial appointments, I have always
wondered. The immediately preceding judicial appointment made in
January this year as well as my own were made from men of the
University. It may be a strange coincidence. It may be that he is
partial to the University men. This is indeed a secret which the
Chief Justice has kept to himself. I venture to think that it may be
a secret from the Chief Justice himself.

‘I enter upon the dutjes of my office with hopes and fears. My
hope is that the Chief Justice wiil guide my steps in the discharge of
my judicial functions. If this is so and I have no doubt that it will
be so, I take comfort in the thought that my fears may be [iars.

I will in the end express my sincere thanks once again to you,
Mr. President, the Central Government Standing Counsel and the
two Additional Standing Counsel for the Administration for the
noble sentiments they have expressed about me in this reference.

W

_GOVERNOR'S DISCRETION—MAKING AND
UNMAKING OF THE SVD AND UF MINISTRIES
.+ . .INDUCED BY TO-AND-FRO DEFECTIONS

' L

M. C. Jain Kagzi*

Since after the Fourth General Election in 1967 we have wit-
nessed 'many a development in the working of the system of
responsible. government in the severat States of the Indian Union. The
monopoly of power possessed and enjoyed for about two decades by
‘the Congress Party both at the Centre and in the States, except in

-Kerala, "and ‘occasionally, in Orissa (Congress-Gantantra Coalition

1959) proved to be only a mixed blessing. Undoubtedly it helped
to keep.the country together, but the one party rule both at the
Centre and in the States with no chance for any other party to provide
an effective opposition, much less, an alternative government in any
State had its own perils. The thick shade of its unchallenged even

. though. faction-ridden rule kept. hidden from the eyes the signs of
stresses and strains to which the federal parliamentary system was

imperceptibly being subjected to, and which became symptomatic
only following the Fourth general election, and more so, after the
Congress split in  1969. The position seemed worse following the
mid-term election in the five States in the North, namely, Haryana
in 1968, and Bihar, Punjab, Uttar Pradesh and West Bengal in

" February, ‘...Gmw. The prolonged centrally-controlled one party rule
" gave rise to certain- unwholesome operational trends, distortions and

aberrations-which affected the fuller growth of responsible political
behavioutal patterns in conformity with the rules of constitutional law
and conventions of democratic parliamentary government. The all
Indis ill %nit party organisation blwrred the quasi federal character

of the Union’and brought about one party rule weakened only by

intra mm.iw factional animosities. Though it could impose no unified—-__

systern,-yet ' under the weight of its unified monolithic organisation
the Constitution retained federal structure only in form, and seemed

* completely centralised in practice. Because of the momnolithic structure,

unified,organisation and all India standing of its central leadership
eclipsed in a measure the federal form of tlie Union, and arrested the*

“processes and growth of any vigorous functioning of the parliamentary
,. systemm.- Because its predecessor the All India Congress had in the

main voted for the Constitution and nearly all its leaders had put

., . - * Reader, Faculty of Law, Delhi University.
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their signatures on the Constitution, the Party did not in.terms violate
the Constitution and pretended strictly to have maintained the forms
of the established system.™ Without its intending it, and otily due to
the political fact of its unchallenged position the federal parliamentary

) . DELEI LAW REVIEW

- system was in_effect suspended. It grew up like a big banyan tree:

providing shelter to any one whosoever chose to stand underneatl it
without having bothered for the uncovered ground under it for
hardly a blade of grass would grow thereunder. The institutions ‘of
the Planning Commission, the National Development Council; the
Conferences of the State Governors, the Chief Ministers and wamamnbﬂ

meetings of Ministers holding similar charges in the -several. ‘States
provided convenient agencies for implementation of centrally oriented.-

and directed polices in the spheres of economic planning, taXation,

industrialisation, development and education etc. The over dependence

of the State upon the Union for finance and resources caused by the
mechanics of planning retarted the already slow pace of the federal
experiment. The functional experience of working of the parliamentary
responsible government was still less reassuring, The distinction
between the Party and the Government was thined.- The formation of
Government, selection and appointment of Ministers in the several
States were deemed intra Party matters, and were irrevocably habitually
and finally decided upon by the Central Party High Command. The
choice of persons for the offices of the State Chief Ministers and- ‘ot
the membership of the State Councils of Ministers would be made-by
the Party President, and then the appropriate parliamentary wing of
the State unit of the Party would only formally adopt that decision in
a meeting chaired more frequently than not by an emissary of the
Central High Command. The Chief Minister’s list of persons who
would be formally recommended for appointment as members of the
State Council of Ministers was prepared at Delhi with approval of
the central leadership and -party bosses. The notorious instance of
this state of affairs was the Kamraj Plan under which several Members
of the Union *Council of Ministers, to include, Shri Lal Bahadur
Sastri, Shri ;Morarji Desai, Shri Jag Jiwan Ram and Shri S.K.
wﬁ.: were called upon to submit their resignations; and Emn%
State Chief Ministers, for instance, Shri C. B. Gupta and Shri
Binodanand Jha, respectively, the Chief Ministers of Uttar Pradesh
and Bihar were withdrawn from the various State Governments.
Severally they submitted their resignations to the Prime ‘Minister
Nehru who was given full discretion to accept them. Every step
taken in the matter was constitutionally wrong and betrayed the
design to wean the parliamentary wing of the Party of persons who
would H.EH see eye to eye with the aging Prime Minister. Under the
Consititution the Union Ministers should have resigned to the

¥
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President of India, and the State Chief Ministers to the concerned
State Grovernors in whose pleasure they held their respective offices.
The convention that a State Chief Minister should not be removed as
long as he held the majority support in the State Assembly by virtue
his leadership of the legislature party was disregarded in the wake of
intra- Party m&mw@wmﬁ and purges. An inquiry was instituted
against Shri Kairon while he still was the Chief Minister of Punjab
by the President, and a probe was ordered in case of the Orissa
Ministers by the Central Government ignoring the respective State
Governors in whose pleasure the Chief Minister and the Ministers
held their several offices.  The inquiry should have normally
heen ordered by the Punjab Governer in the case of the State Chief
Minister, The removal of the non-Congress Nambudripad’s Ministry
in’ Kerala carlier while it still enjoyed majority support in the
Assembly foreshadowed the difficulties likely to arise in face of
different party complexion of the State Governments as compared with
that of the Union Government. The Congress out of office in a
State would be very watchful from New Delhi of the goings-on in that
State. In matters of legislation, law and order, education it would
require of the State Government strict compliance with the directions
of the Central Government. The Kerala episode was only a solitary
event like which many more were 10 be witnessed after the last
election. ,

Following the fourth general election non-Congress Govern-
ments were formed in several States, namely, Bihar, Kerala, Madras,
Orissa, Punjab and West Bengal. The hitherto unchallanged hold
of the Congress Party touched a low in these States ; and, becanse of

its intra party factions and defections from its ranks it also lost the .

hold of Haryana, Madhya Pradesh and Uttar Pradesh in no time.
It could hold on Rajasthan only precariously ; and could remain in
office with any comfortable legislative majorities merely in Andhra
Pradesh, Assam, Jammu and Xashmir, Gujarat, Maharastra and
Mysore. Its dislogement from power iz some of the most important
and bigger Northern States administered a shock too severe 10 be
absorbed by the whole polity. It created a sense of political vacuum,
because, the Congress Party was not replaced by any other well knit
party as the DMK in the Tamil Nadu and a strong UF in Kerala.
Those put in authority there were so many stray combinations of
various splinter smaller parties, the Congress defectors and indepen-
dents. Their character varied from State to State, and in any one
state the SVD (Samyukt Vidhayak Dal) and UF (United Fronts)
composition changed from day to day. The various UF and SVDs
were strange alliances of hitherto warring party factions ; and groups

I
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of to-and-fro defectors and required crude manoeuvering and
repeated unashamed attempts to lure the independents so as to keep
their numbers larger ‘than the aggregate of the continually changing
numbers of the Congress, uncomfortably placed in opposition, Their
sole single purpose was to band together so as to keep the Congress
Party away from the seats of power. Adversity made stranger bed
fellows. The compulsions of the situation made them temporarily
give up their conflictual ideologies, principles and even constitutional
norms and conventions. Strangely the left Commmists, the Swatantras
and the Jan Sanghis found themsclves in the same company in
West Bengal, Haryana, Punjab, Madhya Pradesh and Uttar Pradesh.
The Akalies and the Jan Sanghis who were hitherto at daggers
drawn on the issuc of the Punjabi suba and Punjabi language super-
ficially patched up their differences in the Punjab, fed themselves
on hatred for the Congress Party, and were motivated by the common
desire to keep itat bay from power. They preoccupied themselves
with a tirade against the Union Congress Government. This could
provide only but a weak basis for unplanned coalition in the absence
of any commonly accepted ideology and economico-political pro-
gramme.  The artificially built-in combinations could only be
temporary and transitory expedients. The numerical majorities as
against still the largest single Congress groups of legislators in
several State Assemblies could not be maintained for long and their

- tactless machinations sent away those who dishonestly thought had

not veceived their due at the hands of the SVD leaders, and, fraudu-
lently, went back to the Congress, The unabatted defections very
often from the SVD to the Congress, and, only occasionally, from
the Congress to the SVD side continued unabated. It was no
wonder that in no time their different constitients began to fall out
due to growing political opportunism crude casteism and unashamed
greed for power which provided false motivations for much too
frequent to and fro defections accelerated by pricked vanity, wounded
pride, | ill-got. gains, personal vandeita, caste preferences, narrow
linguistic chauvinism and communalism, It would need no prophet
to m&..;,Em.ﬁ this would give rise to political instability and chaos ;
and ‘except - in Kerala, Madras and Orissa fhese non Congress
Governments would not last for long time. :
; rn.m_:.sm,ﬂ Singh Ministry ‘in the Punjab. :narrowly escaped
being:toppled. soon after taking office, but thanks to the
led:: defectors it regained a working majority till, flnally, a

t.of the Akalies Jed by Shri Lachman Singh Gill defected
rmed g manm_‘ma party, the Progressive Party
Congress Pa The jatter formed a minority

perceptibly. ‘held-out support of - the Congress

~-of Ministers. The latter was down graded into a se
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>$¢E.Ew. .“,.._Hrn Haryana non-Congress rag-bag Government formed
by Rao-Birendra Singh after defections from the Congress Party and
fall of the Sharma’s Ministry was manoeuvered into office and kept

‘precariously. into it while the unwholesome defector’s game

continued to be played crudely and openly. The money and office
played - atiractive bates for the fencers in both the camps.
Occasionally,” things were confused, - because, of thé uncertainty
caused by the unending process defections and too wmuch repeated
to and fro crossings of the floor with accompanied confusion

. made worse confounded, so much so, that it would be any
~ body’s guess.if the defectors were aai rams or gai rams. Unable to

preach the virtue of political decipline the Governor recommended
the President’s rule as the only way to clear the situation.

Instead of pre-election manifesto the Governments were formed
ofien on the basis of post election minimum programme and common
points said .to be agreed among the constituent parties and groups

 forming a U.F.,, SVD, or a coalition. Their working started strange
- divisive, trends in political life and a process of unprincipled diversity

set in many paits of the country. A Chief Minister was no more
a leader wof'a well knit legislature party. His office was an object
of unashamed bargaining and horse trading among the constituents
of the .,.m_&.ﬂ..ﬂ. " When selected he was expected only to act formally
and was hardly left with any discretion to select his team. He
found = list of Ministers and their Tespective portfolios ready-made
prepared after much wranglings among the contending aspirants.
Merely formally he submitted it to the Governor who mechanically.
inducted the persons whose names were set-out in the list in office
The Chief Minister was merely a primus inter pares. He was
immediately and irresistibly answerable to the Front and its High
Command. Important decisions were invariably taken by the
Front’s coordination committee and not by the constituted Council
> condary formal
body while power lay outside it." The Minister owed their first
responsibility to their respective party bureaus rather than to the

Council or-the Chief Minister. They resented any discussion of; much...

more 5o interference into the affairs of their portfolios ‘and depart-
ments both-at cabinet meetings and with the Chief Minister who as
with Shti Ajoy Mukherjee would have no control over the affairs of
this moﬁ_ﬁagﬂ. The powerful among them like Jyoti Basu of the
CPL (M) would actually defy him and his orders, and would unhesm
tatingly enter into public controversies in matters of scope of his
authority. .. For instance, Shri Basu publicly rediculed the Chief
Minister Shri Mukherjee for certain action the latter iook in respect
-gf affairs of a.ro.wo:nn.bnvngaﬁ. In case the Chief Minister came
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from the dominant constituent his position was a little different. .

Em would not only look into the working of other departments; - but
he could also actively interfere in their day-to-day affairs.. In the
interest of his temporarily dominent group he - would pick’ up. the
Ministers belonging to oné party constituent for public Hm&o&w “and
charge them of corruption over the head of the cabinet or Council -

-.—of Ministers. If they could not be humbled in this ‘manner ' he

B L kit

would threaten them with enguiries and then demand their resigna-

tions. In Kerala the Chief Minister Shri Nambudripad of the

CPI—M treated his CPI colleagues in some such manner. - - .
Much inter-factional ado was made in Punjab and Haryana ;
but it secemed heavens would fall in West Bengal State with the
removal of the Left dominated U.F. Ministry headed by Shiri ‘Ajoy
Kumar Mukherjee. Lest the proper prospective be missed.and the
things get confused the situations in various States should briefly be
described here. L
The Government formed by the CPI (M) dominated United
Front took office soon after the election. Although the Bangla
Congress leader and an ex Congress-man Shri Ajoy Kumar
Maukherjee was the Chief Minister, he was merely a ralling force, -
and de fecte authority lay with Shri Joyti Basu whose special position
was recognised by making him the Deputy Chief Minister- and’
allotment of mEvoHﬁwE portfolios to other comrade Ministers of the
left Communist Party. The choice of Shri Mukherjee was dictated
by sheer practical and political considerations, as also, for reasons of.

" - his acceptability by other constituents of the United Front besides .
his age and experience. It was no wonder that he sat on a musical-
chair. Occasionally he showed his resentment too : once by asserting

over the Nexalbari episode, and, again by showing his annoyance. wlien
Shri Basu took the decision about Calcutta Tramways take-over without
even consulting him and the Cabinet. This perhaps was the reason
for his secret and abortive deal with the Congress party followed by
an empty threat to submit his resignation. Finally ground- under
his feet slipped, and the most anxious moments were given to him by
Dr. P. C. Ghosh and 17 others who defected withy him, thus making
the U F Government virtually a minority government. The - pulls
of devisive forces were strong and would tear the U, F. asunder. What

would keep them together was the fear of loss of office, the shared”

animosity for the Congress and a stage managed confrontation with

the State Governor on an allegation of his acting for the party in

power at the Centre and on directions of the Minister of Home Affairs
in the Government of India, Every act of the Governor was desmed

mala fide, suspect, nay, hostile. The seeds of a plan for operation,
toppling were immediately allegedlly unearthed when the Qo...nBo.H”.

P
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u.ume.Em Vira advised the Chief Minister to call the State Assembly
into session without any loss of time -as it seemed pretty obvious to
him on the basis of information in his possession that the U F had
been reduced to a minority group, and was no more in a position of
commanding the majority support in the Assembly. Shri Mukherjee,
more 50, Shri Basu smelled the rat of hostility and central interven-
tion and asked for time and leld lesicurely consultations with his
colleagues. They met protested and contended that the Assembly
could not be convened ‘‘as soon as possible” as asked for by the
Governor. They also maintained that the Government could not be
dislodged till the Assembly met on a future date convenient to the
U'F., namely, December 18, 1967 (neatly a month thence). However,
the Governor felt satisfied and concluded that constitutional govern-
ment could not be run under circumstances and conditions of defections .
and open hostility of the rump what was left of the U.F., and made
up his mind that he would brook no delay in the matter. A conflic-
w:m_ situation of the first order was thus precipitated. The obvious
issue was whether the Governor could insist upon calling a meeting
of the Assembly on an earlier date ‘suggested by him, or would sit by
as the Chief Minister and other recalcitrant Ministers disagreed with
him as to the necessity of an early session. The deadlock so o:.wmﬂmm
left two alternatives. The Goverhor could watch the sitution till the

"UF ﬂgmaﬁmuﬁ manoeuvered a majority in the Assembly by forcing
defections from' the opposite camp, and faced the Assembly at its

83.02.38. Or, else he could assert himself and remove the
Ministry for its reluctance to call an early session of the Assembly,
After a careful assessment of the circumstances, and as he put it, in
the larger interests of the State he chose the second m:ﬂ.:mﬁ?m.
and on 21 November, 1967 he removed from office the UF QoéEH
Eow:. Atthe same time he appointed Dr. P. C. Ghosh as the new
Or._m.m Minister, and on his advice installed a new Council of
Ministers. As advised by the new Chief Minister he recalled the
Assembly to meet on 29 November, 1967. The out-going U. F.
would not take this lying down, and decided to frustrate the mmmmou
of the Assembly. Having lost the majority in the Assembly it
decided to wreck it from outside in a wholly unexpected, unheard
of and boisterous manner. Before any business could be »_H.mnmmoﬁa
the .mvmmwnn mms.mnana unexpectedly read out a statement from Em
chair saying .that the removal of the U. F. Ministry was a wrong
and the new minority Ministry could not be recognised as wanm,
lawfully in office. And, calling of the session on the advice of the
new Government was an unconstitutional act-on the part of the
ﬁoﬁgoh He added that the Governor had no power to do all he
had done ; and therefore, the new Ministry could not provide th




‘any th

oiless edifying. The Mista Government in the latter State Mm: . :
following. large-scale defections from the State Onmmaamm >me5 M. S ,_.-
.w»z.«.” “Under the synthesising Emcanm.a of the W&:.H.ﬂm Sin _mﬁoa , nr»
Qm...éw:o_‘ the. opposition groups factions and partiés were unite wﬂm

“majority. was staged before thg Rashtrapati in New Delhi. Shri
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overnment ,iu,.ﬁrn.”mﬁa._ - He - followed it up. by m@EﬁE
he-House' sine dfe. - His. conduct was «.J&o:w unusuzl,
nd unwaranted, constitutionally speaking, m._a wholly
aventionally. Inspite of advice given Ho.. him he ._ua
s amy-power to make a statement on zﬁ. mz?anﬁ.ro. chose
pon in the manner and at the time at which he did it.
course of events in Bihar and Madhya Pradesh- was not

into one SVD and a spectacular demonstration of its numerical

Misra wanted to appeal to the voters .Ea so advised :6& Governor )
to dissolve the Assembly, but H&,BE.& himself D.on.,q_.m.ﬁm mo,._%mm
being-advised to the contrary by the High hoEEmEW MM _zb _,:.
attitude meant loss of the wnm:o to the Oon.wnmmm. . msﬂ.an Hmvﬂro
wds 2 proof, if any needed, of its =._~aaBon.w.~w.ﬁ_o @mmo:,wm. an in
_,:mzmn and helplessness Ernna.ﬁ. in cn@:Emnmmm o:m:mmH reco mﬁénw
to loss elsewhere. The dissolution 1n this case wou X ave served |
a much needed deterence to the would be aan..onﬁenm. The RMH .
a ptemium put on the ugly game of am?.o:.ou. The m_.mﬁ.. N ,o<%wm
ment following the Misra’s ouster fell within one fortnig Muu rhe
Misra’s immediate successor, the SVD .Emw.r W&m memmrm. rmb e
of mmB:wE.r went out, and m:M&nﬂ this time Shri G. N, ingh, . |
] stepped 1n. . . ,
the %Mﬂwﬂuﬁmﬁa MMW m%% UF Governments in the North failed
able administration in any State, cxcept perhaps
momentarily in Madhya Pradesh.. They im.am MOW.BQ_ oﬁmom WA_UM
clection cOMPpromises, and were .Emmn of various ill mm%mﬁ mww.ﬂma
who fought the election in opposition E one mboﬁwﬂ. ouw% fored ,._
from ideclogical perversities, group HMHMSO M%ﬂb“mﬂm o e
, marriages of convenisnce.

%.wwb—dmwwmsa rommnog by the ﬁau.nom m.Eobm the aom.umm..o_.w WQMMH.W zmo
Congress such as &hri Charan Singh in U.P,, mu.@ 51 > m..o u% .
Ghosh in West Bengal. They were weakened by inter noﬁmm icti E.. |
e thought of mere temporary ‘..@..ﬂ.mummanﬁm til Mnﬂ f )
other of their constituents was in any position to »&MS\MMNE T noEM.M@ .
trading ¢ ﬁoﬂ?ﬁum@ Emwomﬂ% _wcw wrﬂowmnwwamm of :Eo v@o&,o:om
that its size should berene olios

i inees edence accorded to themn among
he .Muu Hﬁwmﬂ MMM_MMMMM..”_&OW%MEWSE. In certain cases :5. WBBQ.EHS {
Mﬂ%@ﬁmﬁ partner was stressed by making its leader Chief Minister, "

to provide st

and wer

or if that could not be done by calling him Deputy Chief Minister, . r,.
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“e.g. Mr. Karpoori Thakur in Bihar, Mr. Jyoti Basu in West Bengal.
Important personalities too did*not go unrecognised. The Ministers
were. not appointed keeping an“eye of. the volume of business amd
‘work for ..Em Council of Ministers, but with a2 view to accommodate
factions.-and defectors. This made the size of the Councils unduly
large "unwieldly and wholly unsuited for team work., The wranglings
and- goings-on within the Government became the talk not only in
the strects of the State capitals, but also in the fields of the remote
- villagés. The advantage was -taken by the restless Congressmen
too eager to get back to the seats of power. They were never
' reconciled to loss of office, and lost no time in fishing in the troubled
waters. “They induced defections back to their fold, from the $VDs
. promising to give the defectors their support and backing, even if, they
_,mﬁooa...monmqﬁnq. The result was formation of the Congress
supported: minorty governments in  Bihar, Punjab and West Bengal.
The expedient did not work and Mir Jaffar Governments fell one by
one like so many houses of cards, and the States passed one -after
mnoﬁ.mﬁ under the President’s rule to be followed by the mid term - -

" opoll.

The elections were held in Haryana in 1968, and in Bihar,
Hub&muu C.Hu and West Bengal in February, 1969. The position did
not - mEuEsw in any way. The voter did not renew faith in the
Congress, He rejected the SVD’s too. The Ministers of Bihar -and
"Punjah - were _defeated. His vote was in greater or lesser meagsure
just a _unbmim_ of the mandate - of 1967. Unmistakenly, he- dis-
-approved the antics of defectors. . ,

The fast moving events in various States, particularly; Bihar,
Haryana, Punjab and West Bengal raised ‘a strom of controversies on
several constitutional issues relating to the formation, continuation
in officé and removal of the coalition Governments, the Governor's
discretion in respect of selection of the Chief Minister, his obligation
to accept the advice of the Chief Minister and the Council of Minis-
ters, the-right of the Speaker to question the Governor's action leading
to removal or a SVD or UF Government and installation of an other

_ Government and the position as also powers of the Governor-for

making and unmaking of Ministries. These have already.caused_ )
much damage to - the institutions of parliamentary State Government, -
the popular Assembly, .and, particularly, to the offices of the Chief

‘Minister, the' Speaker and the Governor. The whole basis cf the

Union-State relations has been shaken. H:m,.boz-ﬂo:mqmmm parties,
combined in zll sorts of ill assorted fronts and dals as against the
Congress Party still in power in the Union regard the Governo ran’

“imposition, A misplaced feeling seems to be held by them that he
‘being a functionary of the President : might be a little biased in favour

B S b |

|
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of the Gongress Party, might in a measure be unfair to them, and

worse still, might apply higher standards to judge their claims to -

assume power and to continue to do so than he has done hitherto
with respect to the Congress Party- This has led them to say that in
the Governor : Chief Minister equation the forfner is a cypher: He
possesses only husk of power but no grains of authority. He. should
act under all circumstances whatever'as the Chief Minister and his
~~collgagues want him to act. He should represent the State Govern-
ment in the Darbar Hall in the Rastrapati Bhawan in New : Delhi
rather than be a symbol of the President’s authority i the State
capital. They claim that they can‘publicly express their -annoyance
on appointment of a person as the State Governor, if they do not
approve of him, because, the outgoing Congress Government - Had

consented to his choice, or may demand the recall of the man in’ :

office if they do not like him. The whole basis, Bo%wﬁon.og.nﬁ?a,
purpose and significance of the various offices are disputed and
questioned. The suggestions are made for establishing a new basis

and a new pattern of the State autonomy, nay, autochthony.” I s

suggested that the Governor should be selected with prior approval
and consent of the State Government and should be recalled when the
latter demands it. It is further urged that a provision might be made

for an elected Governor, and to contradict it it is said in.the same "

vein that there should be absence of any discretionary power in him.
Indeed it is thought that the Governor should have neither eyes, mor
ears; and it would be a blessing if he is dumb too. He should keep
the windows of the Raj Bhawan closed, and should not witnéss what
- goes on across in the street, or in the maidan on the other side.of -
theroad. In the matter of formation and continuation of a mnon-
Congress coalition Government he should have no say whatever. CIf
he acts in the matter in any way whatsoever he must be presumed to

be doing so on the direction of the Union Government, nay, the

Congress High Command. Certain of the constitutional issues have
been sought to be raised even in the Supreme Court and.the State -

High Courts; and were made the subject matter of petitions filed by
Rao Birendra Singh in the High Court of Punjab and Haryana;” and
by Shri Lakhangal in the Calcutta High Court. A proposal "by the
UF Government of West Bengal to refer the matter to the Supreme

Court was not accepted by the President, because, it was felt that it~
raised only political issues and not questions of law or fact like which -
alone could be the subject matter of judicial proceedings. Nevers
theless, the issues must be discussed, and the questions involved. in..

in this respect should naturally engage the attention of the individnal
politicians and politicat scientists, lawyers. professors of law and
other informed members of the community, and, of course, the. press.

i
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Hence the justification for a brief treatment of certain aspects of
these matters with special reference to the position of the Governor.

The position and powers of a Stat¢ Governor in the matter of
making and unmaking-of a Ministry should be gathered from the
provisions of the Constitution read in the light of the accepted con-
ventions, if any, in the background of the conflictual opinions and
facts of our public and political life. Any habitual comparision with
the position' of a Governor of a British Indian Province under the
Government of India Act, 1935 and guidance from the position of
a colonial Governor of any of the past British territory should be
avoided. Under the Constitution the State Governor is not elected
by the inhabitants of the State. Instead he is an appeintee of the
President of India. His position is that of a functionary of the
Union Gevernment. . He is selected on the advice of the Central
Government in the Ministry of Home Affairs ; although convention
requires that the choice should be made in consultation with the
Government of the concerned State. The convention has, itis said,
often been disregarded, for instance, in connection with the appoint-
ment of Shri Kanungo as the Governor of Bihar. Nevertheless,
when appointed he should be reccived as the head of the State.
Any disrespect to the Governor-Desipnate, or hostile and cold
reception on his arrival in the State Capital reflects upon the Presi-
dant. The open hostility shown to Shri Kanungo by the Bihar Chief
Minister and others could be dismissed only with contempt it
desetved as undignified political behaviour. -

A Governer has a double role to play. In his first capacity
he is head of the State Bxecutive ; and in his second role he' is held
bound to act as a high functionary of the President and should
help preserve the sovereignty and territorial integrity of the Indian
Union, and be the custodian of the Constitution in the State. Lex
Litera the executive power vests in him, and can be exercised only
in his name. Nevertheless, he is by and large intended to act
constitutionally. He should exercise the exccutive power “directly
or through officers subordinate to him in accordance with this Cons-
sitution”. This mode of exercise of his powers is expressis verbis
spelled out by the provision for a Council of Ministers responsible
to the Legislative Assembly to give him aid and advice in exercise of
his functions. He cannot dispense with the Council of Ministers at
any time, and normally cannot act without it, except when expressly
permitted to . act in his discretion, The Council of Ministers must

be constituted, and except during the period of the President’s rule,

there should be no time when such a body does not exist. Ordinarily
it is composed of the Members of the Houses of the State Legislature
who are collectively responsible to the Assambly, and whose office-
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tarm depends on the condition of continual majority support enjoyed
by them in the Assembly. Though lex titera the Chief minister and
the Ministers hold their respective offices during the Governor’s
pleasure, yet they are not constitutionally responsible to him. While
in office the Members of the Council of Ministers hold charge of
different portfolios and are confidents of one another. They converse
among themselves, and meet to consider and discuss the issues of
policy, matters of administration of the affairs of the State and
legislative proposals. The Chief Minister keeps the Governor
informed of atl decisions of the Council of Ministers, furnishes him
guch information as” the latter may call for, and submits to the
Council his advice and recommendations. The several Ministers
too have direct access to the Governor, but they cannot assail the
position of any of their colleagues and the Chief Minister. The
Governor may not agree with individual Minister’s advice, but
normally should accept the Chief Minister’s advice. He cannot,
however, question the decisions of the Council of Ministers. He may
H.wbEHo the Chief Minister to submit any matter on which a Minister
Has taken a decision, but which has not yet been considered by the
Council. The ministerial advice is confidential and the question
“whether any, and if so what advice” is given by a Minister in the
affairs of the State cannot be enquired into by any court. The
ministerial Rmvoum_v;:m to the Assembly is joint and several. The
Ministers are collectively responsible to the Assembly for the policies
of the Government, the legislative proposals, tax. measures and
revenue demands. Their collective responsibility is immediate and
continual ; and the Council of Ministers must as a body seek the
confidence and the support of the majority in the Assembly and must
retain it. The withdrawal of this support at any moment evident
by adoption of a no confidence resoiution, defeat of the Government
on a substantial motion. or rejection of the tax proposals of the
Government or a vote of grant is fatal to its continual existence.
When this happens the Chief Minister should tender the resignation
of the Council of Ministers, and advise the Governor to name
another Chief Minister in his place, or seek a dissolution of the
Assembly and make an appeal to the electorate. The Governor
can accept the advice of the State Chief Minister and the Council
of Ministers so long as the latter can hold their own on the floor of
the Assembly. However, once the Ministry is defeated on a vote it
is no longer in the position from which it can discharge its obligation
of being “‘collectively responsible” to“the Assembly and being able
to advise the Governor. Therefore, the Governor should not,
consistent with the duties of his office, act on the aid and advice of
such a Council of Ministers, the Chief Minister and its Members,

1

19721 . GOVERNOR'S. DISCRETION 13

If wo,.. Hu.quﬂ.m, to act on the advice of the Chief Minister who no
longer commands the confidence of the -Assembly, or has been dis-
disowned by it he must put himself in the wrong, and for this he

*' might invite criticism. of showing' political preferences, or of taking

interest in political manoceuverings, goings-on and schemings. In case
the House is dissolved and ar election ordered, the Chief Minister
may vo_ asked to continue in office and head a care-taker govern-
ment. ! :

4:0 "Governor should appoint the Chief z::wnmu and the
Ministérs in accordance with the provisions of Article 164. A person
selected for appointment to the membership of the Council of

_ Ministers need not-satify any mﬁnn:: qualifications. He may not even

be a member of the State Legislature at the time of his appointment.
He can be a Minister for any period of six-consecutive months without
d&wm‘m.. member of the Legislature.r The same holds good for the
Chief Minister in whose selection the Governor seems to have a good
deal of discretion. The question of his membership qualification
has been raised on a number of occasions. For instance, the appoint-
ments of Sh. C. B. Gupta in 1963 and Sh. T. N. Singh in 1969 in
U, P, were impugned on the ground of their non-membership at the

. time of their appointment. It was contended that CL (4) of Art. 164

did not cover the case of a Chief Minister, because, it spoke only of
«A Minister”, and also that even if extended to the Chief Minister
it provided only for post appointment non-membership disqualifica-
tion; and, for that matter, did not sanction the appointment of a
person who was not a member at the time of his appointmznt.

The Governor’s discretion in appointment of a Chief Minister
and Ministers cannot be challenged on the ground that the persons
so appointed are not members of the State Legislatures at the time

_of their appointment. There is nothing which limits the Governor’s

discretion and choice only to persons who are members of the State

Legislature, He can appoint even a non-member to be the Chief
Minister, and this is covered by Art. 164(4); wherein word ‘“Minister

includes Chief Minister. The appointment of the Chief Minister and
the Ministers cannot be questioned, provided, the Assembly to-which
the Council of Ministers is collectively responsible endorses the arran-
gement and lends it.its majority support.?

" Nevertheless, the Governor has little choice in selection and
appointment of a Chief Minister when the party position in the

*

1. Article 164(4).

2. Har Saran Verma v, u....&.._._z_sa Zn..n__.a Singh, AJLR. (1971) SC 1331 ;
Har Saran Verma v, T. N. Singh, ALR, (1971) All, 237 ; Har Saran Verma v.
C. B. Gupta, A LR, 1962 5. C, 30l.
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Assembly is unambiguous and clear. He should commission the -
leader of the majority party, front or dal, as the case may be, to form -
the Government. When one single party does not command the

majority, he should normally give an opportunity to the leader of the
largest single party in the Assembly, or the leadersf a combination,
coalition Samyukt dal enjoying a clear demonstrable legislative

~~-majority, or ¢lse, to any person who can form a minority Government
likely to be supported by the largest single party to give it a EEQEQ :

support of the Assembly Members. When no such course is open,
hecause, of the confused state of the party position and presence of a
large number of Independents, or much too frequent to and fro defec-

tions so that no single party is in a position to claim a clear majority -

he should assess the situation as best as he can, and then call. upon

that person who according to his assessment and best judgment- is in_

the best possible position to form the Government. No doubt. this is

a fearfully delicate task, and might involve the exercise of certain -
discretion in naming the first Chief Minister following a mmnnnm_ an- .

tion, a mid term poll, or in an unforseen contingency. ,
A clear instance wherein the Governor did not call Euc_n " the
leader of the majority SVD to form the government was witnessed . in

_Rajasthan following the general clection in 1967. The n.o.q.n,E:nm

non-Congre ss Samyukt dal submitted the list of its legislator-members
and demonstrated its numbers on the lawns of the Raj Bhawan.
Contrary to the generally followed practice the Governor did not
accept the SVD claim, and instead tamporarily opted -for .the

President’s rule’ without advising dissolution of the Assembly. Thus. :

time was siezed upon by the Congress, and it succeeded in. its
manoeuvres. A few defectors from the dul and ceitain independent
fencers made up the numerical deficiency, and then Shri Mohan Lal
Sukhadia could again be saddled in his seat of power as the Congress

Chief Minister. The Governor’s role would have been simpler Had -

the SVD not been formed. He could straight way ask Shri Sukhadia
as the leader of the largest single party to from the Government.

It is not imprebable that his choice may fall on a ﬁﬂmo& who is -
leader of a numeticatly minotity group -of members of the Assembly, -

but, nevertheless, may have and enjoyed the majority support, because,
any party might announce its decision to extend its support without
formal participation in the formation and constitution” of the
Government. Though unstable and weak, yet such Government may
be installed, if the Governor comes to the conclusion that this is
the best thing under the peculiar ﬁﬂoﬁ_:sm conditions in  the
State. . o

The Governor's cheoice may :oﬁ always -fall on an . elected

member of the Lagislature, if he is satisfied that non of the elected

4
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can deliver the goods. Far instance, the Governor Shri Prakash
named Rajagopalachari (Rajaji) the Chief Minister of Madras
following the general election of 1952 in which the Congress failed
to secure the majority, but unmistakenly still remained the single
largest Assembly party. The Governor Padmaja Naidu named Shri
Ajoy Mukherjee (then.in-Cofigress Party) the Chief Minister following
the sudderi death of Dr. B. C. Roy; the Tamil Nadu Governor Ujjal
Singh appointed Shri Neduchezain the interim Chief Minister on the
sad death of the Shri Annadurai (January, 1969); and the Uttar
Pradesh Governor Gopala Reddy appointed Shri T. N. Singh.
More often than not this might invite certain criticism from among
the left-outs; for example Shri T. Prakasham bitterly resented the
action of the Governor Shri Prakash who first nominated Shri Rajaji
to the membership of the State Legislative Council, and, then
appointed him the Chief . Minister in his capacity as the leader of the
largest single party in the Assembly. In 1963 the Uttar Pradesh
Governor Gopala Reddy appointed S$hri C. B. Gupta the Chief
Minister, because, he was leader of the single largest Assembly party
following the mtd term poll in the State. In any case he should not
falter so long as he acts judiciously and does not show political bias
or preferences.

Any way, after the appointing of- :ﬁ Chief E_Eﬁor the
Governor should cooperate with him, and should exercise no discre-
tion in the matter of selection and appointment of the other Members

of the Council of Ministers, When advised, he should appoint new,

Ministers, accept the resignation of a Minister on the recommenda-
tion of the Chief Minister, or remove one when so advised. The Chief
Minister's privilege to recommend the names of persons for
appointment as members of the Council of Ministers, and the
acceptance of resignations of those disagreeing with him cannot be
doubted, In the making his ministerial team he should lave a free
hand, and the Governor should stand by him, even if, occasienally,
the privilege is slighfly abused by him for political reasons and
expendiency. He should not mind going along with the Chief
Minister to reasonable lengths in the conditions that prevail and are
made worse by immoral defections. If necessary, he should not
object to his administering oaths of office to persons who can help
the Chief Minister and strengthen and position of the Council of
Ministers by ensuring the majority support in the Assembfy. He
should m:& the Chief Minister and his colleagues the benefit of doubt,

and also time nnoam: to assess and improve their position on the

floor of the Assembly in accordance with accepted political normis.
However, when absolutely desirable he should counsel against abuse
of political office by practising nepoticism, opportunism, and inducing
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unabated turncoatism among ‘the legislators. In a word, -the
Governor’s discretion in selection, appointment and removal of
Ministers is not widely accepted. In this there is no ambiguity.

The legality of his appointmant can be questioned neither in
the State Assembly, nor in the State High Court, nor also in the
Supreme Court. This aspsct of the matter was raised with full fury
in the West Bengal State. The Governor Dharma Vira removed the UF
Government led by Shri Ajoy Mukherjee and appointed the -defector

. Prafulla Chandra Ghosh to the office of the Chief Minister on 21
November, 1967. On an application for a rule rusi in a petition for
awrit of gue warranto the Calcutta High Court, dismissing the

_petition for want of a prima fucie case, held that the Governor could
in making the appointment of the Chief Minister under Article 164
(1) actin his sole a_mono:oP The only question put fo the Court
herein was: Is the Governot’s power to appoint a Chief Z::m.aa
conditioned’ by any restriction created by this clause ? In answer to
it the learned Judge said :— .

“As I read article 164 (1) of the Constitulion, I do not see anythiag—
7 . which imposes any restriclion or condition upon the power of the Gover-
, nor to appoint a Chief Minister. As to the appointment of other Ministers,
. the Governor is required to act on the advice of the Chief Minister. In my
view, il is not possible to read into the ‘Article a condition and a restriction
which is not there, and for which there is no warrant in 1he Constitution
jtseif.”

Therefore, the appointment of a CThief Minister cannot be
jmpunged on the ground that it is made without the advice of the
outgoing Council of Minister. ‘The contention faised in the -case
that the fresh appeintment can still be cliallenged on the alleged
ground of the illegality of removal of the outgoing Chief Minister,
if established, would invalidate the appointment of the in-coming
Chicf Minister was at best imbibed with an inherent fallacy. The
' appointment of the Chief Minister is a separate act and must be
delinked from the removal from office of the out going Chief Minister
Its validity and legality cannot be examined in relation to the
: Governor’s withdraw! of pleasure from the out -going Chief Minister
and Council of Ministers. The West Bengal Governor’s order
removing the U.F, Government was ‘“‘beyond the scope. of” "th
application for quo warranto in the caser™The legality of the
‘appointment of the new Chief Minister could not be doubted .as the
Governor could act in the matter in his sole discretion. His dis-

. 3. Mahabir Prasad v. Prafulla Chandra, A.LR. (1969) Cal.'981,
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ouo:on nocE not in the m_Umgnm of any prima facie case be
og:gmam

The advice from a defeated Q:&. Minister pr one removed
from office otherwise to - dissolve the Assembly too fhould be taken
‘by him with a pair of tongs. If no group either sipgely, or collec-

tively ‘makes a claim to be in the position to forn] a Government,
the advice to dissolve the Assembly may be accepted | but the accep-
tance of such advice inspite of a lurking possibility for formation of
a new Government must clearly be unwise, and nﬁﬂ land him in
uninteruptedly changing party manceuverings and troubled waters
of the State politics, even though what he does would not be wholly
‘unconstitutional. The advice for dissolution to be followed by a
mid term poll does not seem {o be binding. Thisis not to devalue
the conventional right of the Chief Minister to be entitled to seek a

‘repoll, but merely to counter any uucomventional attempt af
-denying a reasonable opportunity to the opposition parties claiming

‘majority support albeit due to defections from the ranks of the party
in office, or punishing those who on consciencious grounds cannot
support the Government, and can no more be intimidated into” sub-

" mission. The convention cannot derive its validity any from unhealthy
 political norms. Any comparision with the British practice i this
"respect divorced of the prevailing situation in the States is not

advisable in the special context of the smaller multi party system and
the modified system of parliamentary government deemed to suit the

.iStates. If the Chief Minister is defecated on a vote he should
.immediately resign ; and while formally submitting" his resignation,

he should advise the Governor to dissolve the Assembly, if any
reaspnable chance of formation of another Government does not

-exist. But, it is not wholly settled yet, whether his advice in the matter

should be compulsorily accepted by the Governor. The practice
hitherto seems to bethat the advice is not always binding. The

“advice in this respect was not given by Shri D.P. Mishra, the out-

going Congress Chief Minister of Madhya Pradesh ; but was given
© by 'Shri Gurnam Singh, but was not accepted by the Punjab

Governor: If the Chief Misdister is defeated because of sudden

defections and wants an opportunity to form a second Ministry
he m._.._.oza reasonably be given a chance to do so; and when commi-
ssioned to do so, he should not be treated shabbily by swearing in
any other person -before he reports failure in his efforts. Shri

"Gurnam Singh, the outgoing Chief Minister of Punjab scems to have
. had some genuine grievance when before the time given to him had

expired, mbm“ worse still while he was away from the State capital,

- the  Governor, sworn-in the defectors’ leader Shri Lachman Singh
Gill -as the new Chief Minister of the Congress supported minority
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Government. If the Governor removes the Chief Minister and his .
Ministry because of clear loss of legislative majority he is not bound
to seek any advice in the matter from the outgojng Chief Minister.
In the nature things he should decide himself behind the back of the
Council of Ministers. He can call upon any person who claims and
satisfies him that.he .(the latter) can procure the majority support
o7 his - Government, if allowed todoso. On this aspect of the
matter the question calling all our ingenuity is as to what should be
the modalities which should be employed by the Governor to ascertain
whether the Ministry in office has lost the majority support in the
State Assembly. If the Governor must on some occasion act in this
manget he must find himself, however unwillingly, in the tourmoil
of politics. Even the most intelligent and shrewd person cannot pass
out through the coal mine of politics without a blackish tinge on- his
face. - Any decision he takes must invite embarrassment, charges of
nepoticism and biased working for the Central Government: Not
only this, his decision might be greeted by protest meetings, angry
demonstrations,: disturbed proceedings of the Assembly and what not.
Neverthless, the Governor must not abdicate, and should act 4 discre-
tion, trying at all times to be honest and fair to all conflictual groups
in the assembly- _ Co
The power. of the Governor to remove from office a Chief
Minister, and thus dismiss the Ministers is legally discretionary. The
Ministers and this must include the Chief Minister hold office during
the pleasure of the Governor. His pleasure herein is not subject to
any regulatery procedure as establshed in Article 311 in respect of his
action against a civil servant. The pleasure clause in Article--164(1)
is unqualified, and gives an unfettered discretion to the Governor.
It is not qualified by an implied limitation as well. The questionis-the .
G overnor should put to himself while exercising his discretion might
inciude the following :-— L
1. Should he ascertain the rival claims on his own, or should -
he insist on calling of a meeting of the Assembly 7. . .
5. What should he do, if the Chief Minister and his colleagues
refuse to act on his suggestion ? Lo
3. Should be dismiss the Ministry if it is unstablé; because,
its uncertain majority due to probable defections ; or should
he dismiss it, if satisfied that majority of ‘the Assembly
Members are not behind it without giving the - Chief
Minister an opportunity to test his strength on the floor -of.:
the Assembly ? o
4. Can the momentarily combined opposition claiming _B.&OHM,G
in the House ask.the Governor to ascertain its cldim - and
dismiss the Council of Ministers on its plea that- the. latter
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Kas Iost the majority 7
5. Should the Governor ask the Chief Minister to resign, or
urge him to summon the Asséribly on a day suggested - by
him ta fest-the stréngth of his party, U. F. or S.v.D.?
. 'Should the Chief Minister take his own time to call the
meeting of the Assembly with a view to test his strength ?

7. Should the Chief Minister refuse to act as asked for, can
the Governor dismiss the Ministry ?

8. Does Article 265 requiring the Union to ensure that State
Governinent is run in accordance with the Constitution give
any power to the President to instruct the Governor in

. matters of Ministry making ? ,

~ The limitations of space and scope of these pages must forbid
answering these questions separately. Nevertheless, certain aspeacts of

‘the matter must be examined below. In the situations created by the

large scale party defections or in the confusion and uncertainty caused
by the disunited Yunited’ fronts and ill assorted Dals the Governor's
responsibility increases, and, so relatively, liis obligation to act in his
discretion. The changing party alignments in the Assembly must
oftén unexpectedly throw him in the whirlwind of party conflicts.
When satisfied that the party in power has lost the majority support
albeit because of defections, he should advise the Chief Minister to
seek a vote of confidence forthwith. After he has lost the suppory”
his Government can no longer remain responsible to the Assembly,
and therefore, cannot be harboured. The principle that the Governor
should act on the aid and advice of the Chief Minister and his
colleagnes does not puta premium on political irresponsibility and
éxpediency. The competency to tender advice to the Governor must
be taken to have been lost when the Council of Ministers looses the
capacity of being collectively responsible to the Assembly. The two'
capacities are two facets of the coin of parliamentary responsibility
and one cannot be separated from the other. Once the Government
has manifestly becomie irresponsible to the Assembly, having lost the
majority support, the Governor is not bound to act lon its advice. He
has the ¢lear obligation to speak to the Chief Minister, and seck his
cooperation to restore the governmental responsibility to the popular
House. If the Chief Minister and his colleagues manoeuvere to hold
on, they must be acting improperly, nay, uncenstitutionally. Any
attempt to remain in office and reluctance shown in offering a
formal resignation without any loss of time in so doing are
opposed to the conventions of democratic responsible parliamentary
government. When the political situation is rendered wholly uncer-
tain, because, the unpredictable behaviour of the Members of the
Assembly who indulge in defections and fence sitting, frequent floor
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crossings and political turncoatism for lure of money and office the
system is put to ridicule in the market place. The situation .,cnnoEom
abnormal; and it is absolutely imperative that correctives are
immediately and instantly applied. If this is not done the normal
rules and conventions for tenure of the Government must be
unconstitutionally suspended, nay, irrepairably impaired. The
Governer should ask the Chief Minister to ascertain his actual
position by calling the Assembly at the earliest convenience ESQE
waiting for the regular sitting of the Assembly scheduled G be rma
on some distant day. He should, in the first instance, avoid coming

. to any conclusion about the position of the' Government himself

unless the instability and uncertainty make the functioning of .ﬂra
mo.ég_dmﬁ demonstrably undemocratic and manifestly =uoo¢m:E-
tional. He should pursuade the Chief Minister to do the unavoidable
ascertaining at the date suggested by him, if not entirely inconvenient
to the latter. 1If the latter irresponsibly refuses to comply, mh.n
apparantly does so without good cause the Governor's obligation is
clear,. After being satisfied to his best judgment that the Chief
Minister and members of his team have lost the majority and are
.gnnmmoumzw and designedly reluctant to face the Assembly, he can
remove the Chief Minister and his Council of Ministers. Nevertheless,
he should do so only sparingly when the situation must go out of
hand if he does not act. There must be clearly compelling reasons
for him to act on his own. He should act only when considering his
higher responsibilities he must exercise his discretion on the basis of
information in his possession, or if on the basis of his personal
assessment the continuance in office of the Ministry must® bring about
an institutional disaster. His factual assessment and satisfaction, m:.m
not mere .m:m?owmz or a wishpering compaign carried on by nmnmi
adverseries of the Gdvernment should provide the :.ﬁ.%: d etre for his
action. 1f possible he should not ‘remove the Ministry, unless the
Chief Minister and Lis colleagues are totally averse to call the
Assembly within a reasonable time, no matter Hm.ﬁoﬂ than the date
suggested by him, provided, the constitutional _.mac.:m.Emu.m that the
next session of the Assembly should be held E:Es. six E.o:E.m
following.the last day of the sitting in the next E.mnom_wm. session is .
not violated. Mr. Santhanam seems to concede the vo%&_._zx of 2.8.
Governor calling for a sitting of Assembly, if-the-party or group in
power evades the verdict of the Assémbly, The Governor should know
.that. the dismissed Chief Minister and his colleagues must make
political capital out of their unceremonial removal m.sa ioﬁa ask the
public that the removal of the Council of Ministers is motivated; and
also in an appeal ;to the voters they must call upon them to restore
them back so that’ with their fr2sh mandate they might complete
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their slogan dusted moo_o-moo:oBE objectives and poorly conceived
political purposes. )

Whether the action of the West wgm»_ Governor, Shri Dharam
Vira.in dismissing the Ajoy Mukherjee’s U. F. Ministery on 21
November, 1961 can be justified on any of these grounds must be a
matter of opinion. The second of the two grounds stated above, at
any rate, did not exist, The permitted inter sessional ﬁmzon had not
expired and would not have run-out before the date %nsisted upon by
the. Government. The Government was not perceptibly averse to
face the Assembly, although it wanted to call its sitting on a date
by which, it thought, it would improve its position politically and

,_ammﬁoam its numerical strength by winning some of the defectors from
its rank back into its fold. Whether it wouid have actually been able

to restore its legislative majority might be any body’s guess. Under
circumstances, and on first principle, the Governor should not have
exercised his prerogative to dismiss the Council of Ministers unless
his action was motivated by considerations of public safety and
mmoE._Q of the State, and unless he thought that he would have failed
in his duties had he not acted with dispatch. T1f this were so, it would
have been another matter. The other question that is raised in this
connection is that the Governor should have not sworn in another
minority, Ministry. Instead he should have reported to the President

. and advised a take over by him. 1t was not a mere coincident that a

thousand miles away in the North West the President’s rule was
imposed over Haryana on the same day under comparable circum-
stances. " "The only answer to the question why the West Bengal
Governor acted contrary to the Haryana Governor seems to be that

‘the ugly certainty that the Ghosh’s Ministry in West Bengal would

be supported by the Congress Party (N) and the majority support in the

,>mwnBEw would otherwise be not possible; and the no such alternative

was open in case of Haryana State. The other answer that can be given is
that each of the concerned State Governors had two alternatives. Either
he could recommend the President’s rule, or if' expedient commission

,,.«_S mzn_.nm?\.n Government. The choice between these. .alternatives

.- could be his-and his alone, of course, considering the peneral political”

conditions in the State, as also, the desirability of not disrupting
me:mEaEE process. In West Bengal the U. F. Government could
be salvaged out of the troubled waters, but it-was thought that could
not be done in Haryana. This was, at best a matter of the Governor’s
own opinion and a political decision arrived atin consultation with
?o Union Government. Perhaps imposition of the President’s rule
_5 one State was not considered politically expedient, while in the
other it ‘was deemed ugavoidable. The imposition of the President’s

HEn must have involved the Union Government, and the latter did
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net want to show up in Calcutta for practical reasons, while they
+ thought it expedient to do it in Chandigarh. The Governor had to
ascertain whether the Central Government would accept his recommen-
dation for the President’s rule before he made a report on the affairs of
the State. If the President’s rule was not thought expedient politically or
otherwise by the Central Government, the Governor had to help
-.-hiniself. He was left with no alternative but to swear in another Mini-

stry. Whichever way the ‘Governor acted he could not be aznw:o:&

except politically. The matter fell within his discretion and his deci-.

sion was legally final and irreversible. The legality. of his action
could not be doubted on the ground that he ought, or ought not to
have acted. The outgoing Chief Minister, much ~mmm any other

person could not challenge it in the State High Court, or in the’

Supreme Court. Qne could have no vested right to the office” of the.

Chief Minister, It was a mere political office without any term

terminable without cause. * The matter could not even be' a subject
of any proceeding of the Assembly. In case the Governor had re-
moved one Ministry and sworn in another he could not be censured
by the Speaker, or the assembly. Nor any no-confidence could be
ewpressed in him, because, he was not responsible - t6 the Assembly.’
The Members of a Council of Ministers held office duiring his pleasure,

and the House had no capacity to review any exercise of his discretion
in the matter. The Speaker had no authority to express any opinion’
in the matter either. He could not make a statement to the effect
that the Governor had acted wrongly, and that the new Government
installed by him was not the lawful government entitled to advise him

to summon the Assembly. The manner in which the Speaker of {he .

West Bengal Assembly adjourned the house sine die before it -could
take up any business after making a statement that the newly formed
Ghosh’s Ministry was illegally constituted was ex fucie an usurpation.”
The Speaker prevented the House fiom meeting and taking up the
formal pending business, and thus retarded the normal wm..:anaEQ
process. He was 'vested with no authority to protiounce upoi-the
legality or otherwise of the change in government, or proptiety of
the Governor’s action. He should only express his dissent, if- the
House was equally divided by giving his casting vote on a motion
of non-cenfidence in the new Ministry. More he could’ not
do. It was no surprise that he received no ‘approval even . from
those who En_.m sympathic to the U. F. Goveriiment and H.mmam:aa
their removal:’ Even one of his kind,” the Speaker of the Pﬁcmw

Assembly did not choose to follow his example, and, ‘tightly,’
said that he had no say in the matter of change of Ooﬁusgn in his.
State. He acted properly and in accordance with the E.osm_o:m of
the Constitution was borne out by the judgment of the ‘Supreme’
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Court in the Dang’s case.®

Conclusions _ '

The position, powers mum,.wzno:o:w of a State Governor, it is
submitted, should be understood in the proper context of the place of
the State as a constituent unit of the guasi federal Union of India and
the prevailing conditions—political, social, and conventional peculiar
to the Indian political system at the State and Union levels, and
affecting and modifying the functioning of the parliamentary insti-
tutions. Not being elected by the inhabitants of the State, and
selected from those not ordinarily residents of the State, he is
appointed by the President in whose pleasure the holds his. office.
He is a link in the chain banding the States into the Union. Besides
‘his higher loyalty to the President of the Union which is likely
to be mnvoked only sparingly, he is the formal head of the State,

~In his latter. capacity he should normaily and ordinarily dct

only constitutionally. However; this presupposes certain conditions
of political stability and working of- the political parties and basic
traits of those active in politics. The. State must be robbed of the
normalcy in the absence an emotional® participation in proper func-
tioning of the constitutional system, a feeling for national
involvement in face of lack of consensus on the fundaments of
political ideology, principles, programmes and policies and any /'
deeper commitment to sovereignty and integrity of the Union.

-There should also exist certain basic and linguistic harmony and

dcceptance of socio-cultural values and political norms. The loyalty
to “We, the people” must be deemed inalienable and indivisible,
The habitual conformity to the norms of political behaviour and
parlizmentary standards provide the much needed congenial atmos-
phere so necessary in a democratic society. The parliamentary system
is anmmmunm for a horfonious community in which no organised group
owes any extra-territorial loyalty, and in ﬁ&_nr there are no sharp
ideblogical, socic-econemical, cultural or linguistic divisions. 1t works
so long as an intra community conflict is.absent, or else is peaceably
resolved’ by discussior and debate, and political parties pursue
national aims and objectives in preference to sectional, regional
linguistic or other such sectarian and parochial divives aims.

" The country must run into bad weather if the constitutional
provisiofis are put to-use against'the best interests of the . people. This
must be the concern of the Union Government in a greater measure
than the State Govérnments., Therefore, when a State’ Government
professes aims and objectives opposed to the national interests, it must

4, State of Punfab v. Satye Pal Dang, ALR. (1969) 8. C,
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invite constant surviellance. When the State Government cannot be
considered as functioning in accordance with the Constitution the
President’s rule must became inevitable. The fact that the
President’s rule became unavoilable in three States within one year of
the general election must make the various parties do some thinking,
and the leadership reflect the upon dangers of rendering function-
ing of the responsible government in the States impractical. This
must tend to a weaking of the censtitutional powers of the State as
units of the Union. The frequent resort to the device of the President’s;
rule miust weaken the States’ powers and slow down the experiment
in federalism and parliamentary government at the States’ level.

The Governor should ordinarily and normally do nothing
ESmn:.v and should act only constitutionally on aid and advice of the
State Chief Minister and the Council of Ministers which is collectively
responsible to the popular House of the State Assembly. He should
not intervene in the affairs of the administration, and should allow:

the implementation of the socio-economic- policies and programme: :

of the majority party for the time being. Neither he should show
any preference, nor he should appear favourably inclined for one or
the other of the rival parties “or groups. He should act as an umpire of :
the diverse political forces playing the parliamentary game on the
‘floor of the Assembly. He should act a discretion only sparingly. He
should appoint a person the Chief Minister without looking into his
face, or caring for his political affiliations. He should not also try .
to get rid to him, ever, if occasionally, he . causes certain incon-
venience or annoyance. He should nejther lend his ears to any
wishpering compaign, nor take note of the street-demonstrations
against the party in power and the Government, He should not -
remove the Chief Minister and the Council of Ministers so long as
they command the majority support in the Assembly; and should let
their claim to remain in office be decided by open support exibited -
for them on the floor of the Assembly. However, the adherence to
this convention must be rendered difficuft in case the party complexion
in the Assembly is vague due to uninterrupted process of to and fro
defections, or if the Assembly is not called in session, or when called
is not allowed to function because, unending disorderly conduct of the
members on the floor of the Assembly. If such thiugs happen. the-
Constitution is voilated and the processes of parliamentary responsible
‘government are put to mcm_m.o_‘.ohm‘mﬂmﬂ to the security of the daon_,
‘because, a threat to the State makes a threat to the Union immediately
imminent. Before the situation must become irrepairably bad ‘he
must act. His duty is clear. He must stand by his oath of loyalty
to the Constitution and the unity and integrity of the Union and the
Nation, and must extend his commitment to the parliamentary
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responsible system of government. He can act as the situation
moB.mb%. and if absolutely necessary, can remove the Chief Minister
and the Council of Ministers. FEither he can sworn in another
Government, or recommend a take-over by the President. The
question how should he act in’ particular situation must be answered
looking into the whole background. Often he cannot act on the
advice of the Council of Ministers, and must decide the course of
action himself.. The working of Governments in the Northern States
by noB,c.::E.obmv collectives, unions, fronts and dals’ has brought
home the “petils of chronic political instability caused by inherent
~weakness ¢f such expedient. In the small period of less than one year
thirteen ~coalition government fell. In most of these cases
the governments fell under the weight of internal disunity, lack of
-agreement on c¢ommon programme, and intra group rivalry of the
coalitions. The Congress in opposition too did not feel comfortable,
and.-contributed a lot to cause and foster political instability and
induce defections from other parties to its ranks. Though the
increasingly ugly incidents of to and fro floor crossings have been
encouraged from both sides, yet the Congress (N) benefited and
succeeded most in this unbecoming game and its operations toppeling.
The game-of toppling the Government was very strange phenomenon
indulged in by the Congcess (N). Instead of waiting for the Assembly
to-meet, and . fet thé U. F. or 8. V. D. Government which would fall
any way fall no time or opportunity was lost and no efforts were
spared in- engaging in hot and active manoevorings. The Governor
was appreached with the demand for dismissal of the Government,
because, the Chief Minister was alleged to have ceased to have the
support -of the majority in the Assembly, no matter, it was under
prorogation of under adjournment sine die. He was presented with
Jdists of gﬁ&w who it was alleged did not support the Chief Minister
any longer. . The demand was backed up by the plea for an advanced
meeting of the Assembly, and often the Governor was requested to
- witness' the “parade of the MLAs who momentarily had chosen to

. chafige sides,. and, any time when freed might defect back to their

m.ammn&..mﬁw... The Congress Party support for minority governments

‘Headed by defectors from the coalitions in the Bihar, Punjab™ amd~——.

“West Bengal was an unmixed evil and made the Chief Minister’s office
a cheap bait for the disgruntled and the fence sitter. It was no
wonder that it recoiled on its own head in West Bengal when Parafulla
ngr..?m.w.mn:oé travellers defected and brought the fall of the PDF-
Congress© coalition Government in West Bengal. The Governor «
might honestly be wrong in his assessment, or might - be that he is
dishonest and uses his power for some ulterial motives: on directions
of the. Union Government which do not see eye to eye with the
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State Government, politically speaking, Ifhe so acts’ the Tremedy
still is not to assail the Constitution, make a resort to’ the* Court,
or worst still, to take the way to violence and arson. .

Be that as it may, the unhealthy developments mbm E:n: too

frequent to and fro --defections of the elected members of the State
Assemblies have erroded the foundations of parliamentary - system,
Before any irrepairable damage is done to the structure -of the

- T parliamentary institutions and their practice and functioning rendered

impossible some correctives must be applied before it is too late in
~the day. It was nice that the problems and reasons of practice of
defections were examind by 2 committee at the higher level, and the
‘matters were discussed at governmental and inter party levels..
Certain measures -were proposed, debated and planned - as well,

Nevertheles, nothing substantial has been accomplished, because, the

legislators and politicians are not prepared to put themsclves under
any discipline and do not want to abide by any code of conduct
farmed by them for themselves.

GROUNDS FOR COMPULSORY WINDING UP
OF COMPANIES—
--A~COMPARATIVE STUDY

Hoti Prasad™

There are certain acts and circumstances which are to be taken
as a test, or as evidence of a company being in a state in which the
winding up order ought to be made. They, of course, are as matters
of evidence upon which the court, if it thinks the evidence is suffi-
cient, and is not in any way negatived, may act. Such acts or circum-
stances are different in different places.!

In England, a company may be wound up compulsorily on any
of the grounds, namely, special resolution, reduction in membership
below the legal minimum, failure to commence business within zﬂa.
default in filing statutory report, or holding statutory meeting, in-
ability to pay debts, and just and equitable ground. .

The Australian law differs from the English Jaw on the point
that a compulsory liquidation in Australia can take place if the
directors have acted in the affairs of the company in the intrests of the
members as a whole, orin any other manner whatsoever which ,
appears to be unfair, or unjust to other members®, and where .m.c\
inspector appointed under Ss. 169, 170, 173, has reported that he'is
of opinion that (i) the company cannot pay its debts and should be
wound up; or (ii) 1t is in the interests of the E.&:n. or of the share-
holders, or of the creditors, that the company should be wound up.
It is not so under the English law.

In America, on the other hand, a business corporation may be
dissolved by3 :

(a) Legislative repeal of the general, or special Act under

* LL.M., Lecturer Facully of Law, University n.um Delhi. .

1. [In Framce, such grounds are: bankruptcy, failure of .cuu_nnmu. reduc-
n membership below the legal minimum, and loss of three fourths of the

See Bagchi, Law of Corporations, {1928), p. 278. ) o
I Germany, bankretpey, special Rmoﬂaon mann nwﬂs_mMMm the period Tor

: incorporated, are such grounds ; /Gid. .
which nw.”. nﬂ%ﬂwﬁwmuhwhmg n&. the duration, amalgamation, bankruptcy and
resolution E.aﬁ&n. grounds for ncaﬁcﬂ.mod. liquidatioh. See Commercial Code of
Japan Dissolution aud’ Liguidation, >2_n_.2 404, 416. .

5 8. 222 (1) (£) of the Companies Act, 1961 {Austra _.mv.
3. S. Stevens on Corporations, 2nd Ed., (1949) p. 943

tion i
capital.
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which the corporation was formed, provided the power of
repeal has been reserved by the State;

(b) death or withdrawal of all members without succession:
but this method of dissolution does not occur when shares,
being transferable, may be sold, or may pass to the personal
representatives of a deceased member;

{c) surrender of the Charter with the consent of the State; and
of that proportion of shareholders or directors regired by
statute; )

(d) expiration of the period for which the Corporation was
formed; and

{e) forfeiture, because of misuse or neglect, om corporate powers
and privileges.

In India, the position is the same as in England and Australia.

5. 433 of the Companies Act, 1956, lays down the following grounds

for compulsory winding-up of a company :

1. Special Resolution;

2, Default in Filing Statutory Report, or holding Statutory

Meeting ;

Failure to Commence Business ;

Reduction in Membership ;

Inability to Pay Debts; and

. Just and Equitable.

U\Lh:hb)

1. Special Resolution : .

A company may be wound up by the court if the members have
passed a special resolution to the effect that it be wound up by the
court.* .

Resolutions under this clause are very rare. The reason is that
by the same machinery a company can be placed in voluntary winding-
up. Mere special resolution is not sufficient for compulsory liqui-
dation of a company, it should, however, be based on some sufficient
ground justifying an action,

In the absence of a resolution passed by the members ata
general.meeting, a petition for winding up made in the name of the
coinpany by directors, must be held to be one without authority,> On
the other hand, the Madras High Court holds the view that prior
sanction by the members given at & general meeting is not a condition
precedent to the directors having authority to file a- petition™ in the
name of the company for its winding-up,” The petition in such case

4. S. 433 (a).
5. Inthe matter of winding up the Patiala Vanaspali and Allied Products
Co. Ltd , Doraha {1953) A. 1. R. Pepsu 195.
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- will not ‘be dismissed but stood over so as to enable the directors

to nouﬁnn the meeting of the members and obtain their authority.t
Tt is’ ‘submitted that the former view is correct. The Court should not
entertain an action from an unauthorised person,

I.do not consider it right that persons advancing money in
=uaazmw_:mm should be left at the mercy of a mere majority of their
brother mrmam:o_no_.m who wish to wind up the company. The Legis-
lature wmm not authorised them to oppress the E:S:Q shareholders
and get Eo company wound up against the interests of the company

“and vu_u:o in general. The remedy for compulsory liquidation is a

drastic-one and should be availed of only when a clear case has been
made out, justifying an action.

\ The term “may”, used in 8. 433, implies that company may or
may not b wound up. This shows that the court is not bound to
order winding up simply because a special resolution has been passed

- to that effect. - The power of the court is discretionary and should

be exercised only where a2 bona fide case is made out. In Langhan
Skating Rink Co.?, the court has aptly observed that :

YTt Sw_ ¥ is very impertant to these companies that the court should not,
) unless a <nJ.. strong case is made out, take upon itself to interfere with the
. domestic forum which has been nmnm_.,.__m_._oa for the management of the
affairs of a company. The Legislature has not aathorised a more majority
10 mm< that-they will capriciously discontinue the undertaking which has

camu begun.”

m.mnmwmmou J., has also rightly observed as under® ;

“It 45, not right for the Court to make an order for compulsory winding
up nrerely on the ground that there was majority of shareholders who
voted at a meeting, directed to be held by the Court, in favour of winding
up under supervision of, or by, the court, in the absence of any finding
by-the learned *Judges of any other ground for compulsory windidg up
and in the wwmnnnn of any valid resolution for voluntary winding up.”

Ho m_.:z up, a petition under this clause ought not to be m:osma
5 the’ nomn except for bona fide grounds which would ._:m:? an

T —n

. m .m.,.En c\.?ﬁnawnm v. Madras Electric Tramways Lid., (1956) A. L R,
Mad. _uH

[(1877) 5 Ch. D. 669 ‘ '

.m. .9.5:& Navigation Co. v. Bhanaram Agarwala (1922) A. 1 R, Cal.
365 ; Re Wear Engine Works Co., (1875) 10 Ch. App. 188,
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order for winding up.? .

2. Defanlt in Filing Statutory Report or Ea&__m mﬁﬁﬁoaw gnm:.uw :
Default in filing statutory report to the Registrar, or in roEEm

statutory meeting, is another ground for compufsory EEQEFH% b

On this ground, the Indian Law differs from the English Law
o1 the point that under the English Law, the petition for windifig-up

on this ground can be presented onrly by a shareholdert!,.wiftreas

under the Indian Law it can be presented either by the Registrar or
by a contributory. Moreover, the petition should be filed beforé the
expiration of fourteen days after thelast day on s&ﬁr Hra mﬁmﬁEoQ
meeting ought to have been held.z*

- The power of the court here also is Emﬂ,n:onﬁ.w and Eﬂama oH.
making a winding up order, it may direct that the statutory .report
shall be delivered, or that the meeting shall be held.*? i

In my opinion, it is of no use to order the report to _um delivered
unless its distribution among the shareholders, and the holding of a
meeting to discuss it, are also at the same time ordered. Hence it is
suggested that the term ““or” used in . 443 (3) should be "replaced
by the word “and” . Secondly, the order as to the report, and pro-
bably as to the meeting also, should be against the directors ﬁnao.:m‘:w
who would in all likelihood be ordered to pay the costs,
winding up order was made.

3. Failure to Commence Busioess :

A company may be wound up compulsorily where'it fuils to
commence its business within a year from ifs incorporation, or
suspends its business for a whole year. 1 :

The Act does not make the fact that the company has not
commenced its business within a year of its incorporation anything
in the nature of evidence of an act which gives to the shareholders a
vested right to say that the company shall be wound up.2* In dealing

even .if no

9. See ‘also : fnre Pioneer Bank Led., (1915), 39 Bom, 16 ; Re Bengal
Flying Club (1966) 2 Comp. L. J. 213; Re Akola Electrie Supply Co. Ltd. (1962)
32 Comp. Cas. 215,

10. S. 433 (b) ; Kent Out Crop Coal Co.'{1912) W. N. 26.

11. 8.224 {1} (b) of the Act, 1948,

12. 8. 439 {7) of the Act, 1936, E
13, S, 443 (3) of the Act, 1956. ’

14, S. 433 (o).

15. Re Metropolitan Railway Warehonsing Co.,
108, , i

Lid., (1867) 17 L. T. K.
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with these cases the court must have regard to the wishes of the
contributories, and they ought not to disregard those wishes unless
there be something tyrannical in the conduct of the majority, or some
mischief will result to the minority, or some hardship be imposed
upon them in oosﬂnﬁwm the business.’®
"™ TIn order to ascertain whether the company has commenced ifs
business, one has to look to the memorandum and articles of associa-
tion because the statute does not purport to define what the busingss
of the compony is.
legitimately be carried on both abroad and in India, and it carried
on business abroad only, there will be carrying on of business within
the meaning of this Act. No order will be made on the sole ground
that the company has not transacted a substantial business in this
country. 17 Lord Cairns has rightly observed 18;

“I do not stay to consider whether the second head literally and in terms
meets the present case—that is the clause as to0 commencing business—
that is to say,’1 do not stop to consider whether a company incorporated
for trading in England and abroad—which does trade abroad, I wiil
suppose, but does not trade in England—is 2 company which does not
commence business within a year from its incorporation within the mean-
ing of the second head.”

up imerely because a company has failed to commence its busines§
within a year from its incorporation or has suspended it for a whole
year. There may be some good and sufficient causes for such failure
which shouid be taken into consideration. The delay for sufficient
causes should be condoned and the company should be allowed to
continue its business. In this regard the learned Judge Mookerjee has
observed as under :1® .

“Where there has been a suspension of business of a company ingorpo-
rated under the Indian Companies Act, the power of the court to wind
up the company will be exercised only when there is a fair indication
that there is no intention 1o’ carry on the business; if the suspension is
satisfactorily accounted for and appears 1o be duc to lemporary causess
the order may be refused.”

16.  Re Middlesborongh Assembly Roems Co., (1880) 14 Ch. D. 104,
17. Re Capital Fire Insurance Association, (1882). 21 Ch. D. 209,
18. Reuss {Princess) v. Bos & others, (1871) 5 H. L. 176.
19. Maurlidhar Roy v. The Bengal Steamship Co. Lid., (1920} 47 Cal. 654,
*  Seecalso.: Re Capital Fire Insurance Associntion (1883) 24 Ch. D. 408 ; Caemen-
tium (patent) Co. Ltd. (1908) W.N. 257 ; Re Middlesborough Assembly Rooms
Co., \1880) 14 Ch. D. 104,

Where the business of the company can

It is submitted that it is not right for the court to order winding .

4383
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. Accordingly, if a holding company ceases to be active in its
business, but its subsidiaries are doing the very business for which it
was formed, it cannot be said that the former has suspended its
business for a whole year.”® :

Similarly, in Murlidhar v. Beagal Steaniship Co.2! 1 a company
employed a steamer and two flats fo carry on its business. The flats
were acquired by the Government during the First World War and
the Company was not to replace them immediately .in view of the
rise in prices. This resulted in suspension of business for more than
a year. In a petition to wind up the company, it was held that “the
suspension of a business for a whole year is sufficiently accounted
for, and does not furnish an indication that there is no intention to
carry on the business.”

Suspension of business for a whole year is usually deemed to be
indication of absence of intention to carry on the business unless the
delay has been satisfactorily explained and accounted for.*”? .

The intention of a company is to be ascertained by objective
test. Where there are reasonable prospects in the kind of business

“in the immediate future, the intention of a company will be obviously
in favour of carrying on business. On the other hand, if it becomes
obvious with reference to the memorandum that the company will
never have sufficient resourses to commence business, the court will
order winding up within the year.*?

4. Reduction in Membership :

If the number of members is reduced, in the case of a public
company, below seven, and in the case of a private company, below
two, the company may be ordered to be wound up.*

The word “members” means actual members, and does not
include past members i, ¢, Persons who, once having been members,
are liable to be contributories. Personal representatives of deceased
members, or trustees of bankrupt members, will not be regarded as
members uniess they become such. Any person who presents a
petition under this clause must find out whether there are more than

20. Re Eastern Telegraph Co. (1947).2 AllE. R, 104, L
21, {19209 A. 1. R. Cal. 722 ; See also AMohai™Lal Saraf v. Cattack Elec-
wric Snpply Co. (1964) 1 Comp. L. 1. 58 (Orisa) where suspension of business
due Lo acquisition was held not sufficient to order winding up.
22 fure Kaithal Cotton and General Mills Co. Lid. (1961} 31 Comp.
Cas. 461,
23, State v. Mayurbhanj Spinning & Weaving Mills, {1963) A. 1. R.
Orissa, 1. :
24, 5. 433 (d).
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seven persons who are actually members of the company, for if he is
going to embark on an investigation of how many deceased members
there are, arid how many other members there are, it is a thing which

" he connot follow out.?®

It is submitted that it is but rarely that an order is'made under
HEm clause. .The court leaves the- company to have a voluntary
ﬁ.u&um,cw. " The court, however, will interfere when it finds some-
thing wrong in the affairs of the company, One reason for making
on' order is that by a continuance in such circumstances, the members

. may incur ‘wu:gwaa liability under S. 45 of the Act, 1956.

-3 rEE:.Q to Pay Debts :

i A company may be wound up by the court if it is unable to pay
its debts.2®. - .
This is for practical purposes by far the most important of the
m.B..ESQ grounds for winding up. Inability means reasonable cer-
tainty that Eo existing and probable assets will be insufficient to pay
existing liabilities. A comnpany shall be deemed to be unable to pay

its debts under the following three circumstances® :
(a) If a creditor to whom mooanmsw owes a sum exceeding
,.m,._o. hundred rupees has served on the company a demand
: mo.ﬁ payment and the company has for three weeks neglected

_ to pay or otherwise satisfy the creditor.?®

Alcreditor seeking to move the court under clause (1) (a) of S.

_ 434 must have a claim exceeding Rs. 500 against the company and

must serve upon the company a notice of demand for payment of such
claim. .m_so: notice can be served also by a Receiver appointed by
the-courtin a suit for partition of joint family properties with all
powers under O. 40, R. 1 of the Civil Procedure Code, 1908, deman-
ding payment of the debt due to the joint family, and such notice can
direct the .payment of the debt to a third party as well. The receiver
in such a case becomes'a credijtor ‘by assignment or otherwise’ within
the meaning of this Clause (1) (a).® .

Such demand must be given under the hand of the creditor. A

, ~.demand. .mrmz. be deemed to have been duly given under the hand of
* the crediter, if it is signed by any agent or legal adviser mc_%mﬁwof.f!

rised on his. behalf, or in the case of afirm, if it is signed by any

25, Re Bowling & Welby, (1881) 1 Ch. 663.
26. S.433 (e).
27. 8. 434, s
28, 8.434 {I) (a).
1707 29, Harinagar Sugar Mills Co. Led. v. Pradhan, (1966) A. L R.S. C,
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such agent, or legal adviser, or by any EmE_uQ.m of Eo ?.B 10

Where a limited company isa creditor, a demand by its ‘manager -

Shall be deemed to be a demand under the hand of the company. B
The effect of such notice validly given under the provision is to
raise a presumption undeér the statute as to inability” of the -company
to pay the debt, and its insolvency rendering the ‘company liable to the
_extreme penalty of losing its very existence and being compulsorily
wound 1 p by the court. On this aspect, all that the statute requires,
is that the notice must be in respect of an existing and wnomnn:w
payable debt which exceeds the sum of Rs. 500. If the amount
statéd in the notice is for some reason found not to be mxmo:w the
correct amount payable by the company, but is in respect:of a debt
existing and presently payable exceeding the sum of Rs. 500, this

will be sufficient compliance with the provisions of the mSES, mna '

the notice will be a valid one.®
If the company neglects to pay the claim, or to secure, or. " coti-
ﬁoﬁa for it within three weeks from the service of the ﬁo:nm it will
bé conclusively estopped from denying that it is unable-to pay its
debts, and an order for winding up will be made on the vm:son by
the creditor. A company is deemed to have neglected to ﬁmm its
debts, or is unable to pay its debts in the following ¢ases :—
(a) The company is commercially insolvent and it does not rmé
assets presently available to meet its current :mc::_nm 33
(b) Where a company disputes its liability to pay the debt, -and
the dispute is a cloak to hide its inability to pay its debts!3!
{(¢) The alleged dispute as to the precise sum of :m?:@ of 4
company to a joint family is not bonafide but a HmmEﬁ of
collusion between the company and the anmmﬂ. QS:.&
of the joint family.’
On the other hand, a company. will not be nmmanm to have
neglected to pay its debts when theére is a bonafide dispute as’ to. the

-

30. S, 434 (2).

1. Henley's Works Lrd. v. Gorakhpui Electric Supply Co. h_i GSS,

All 840, i
32, Ofulynx Lid, v. Simon Carves India Letd. (1971} 41 Comp. .Qmm. 174,

In the maiter of Seksaria Cotton Mills Ltd., (1969} 39 Comp. Cas. 475, Fanas-
paspati Industies Led, v. Firm Prabhu Dayal (1950) A. I. R. E. P. 142; Lakshmi
Sugar Mills v. National Industrial Corporation, {1968) 1 Comp. L.1. 292 (Bunjab};
see also Rankin C.J. in Japan Cotton Trading Co. v. Jajodia Cotton Mills
(1927) A.L R. Cal. 625; In re Jawlezar Mamna Estate Lid., (1931) AL R.
Cal, 692. :

33, Re Tweeds Garages Ltd. :mmmv Ch. 406,

34, Vanaspari Indusiries Lrd. w. Firm 3«..2:.. Dayal, {1950) A.1. R.
E. P. 142,

35.  Harinagar Sugar Mills Co. v. Pradhan, (1966) 2 Comp. L. J. 17.

: A
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debt: and as such the creditor is entitled to take refuge under clause (2)
above for the purpose of winding up a company.3® The court will refuse
to order winding up a company where the-dispute involves a substantial
part of the debt”, 1f not the-whole debt. In addition. the court will

e

not order winding up a company in the following cases :—

* (a) A debtor company believes though wrongly that it is justi-
fied to refuse to pay.®®
(b) The object of a petition to wind up a company is expendi-
tious payment of debt when the company desires to a_%ﬁo
the debt in Civil Court.”

If the debt claimed by the creditor is disputed by the company,

the Court should investigate the question and if it finds that the de-

fence is a substantial one, it has a discretion to direct the creditor to
establish his claim in an independent action, and no order for
winding up will be made in such a case. Once it 15 proved that the
debt is due to the petitioning creditor, it should proceed with the

petition.°
Where 2 company admitted a debt in its balance sheet, and also

acknowledge its existence on a demand notice by the debtor then in
a winding up petition the company cannot avail the plea of “disputed
debt”, and escape winding up order.

If there exists a bonafide dispute about the quantum of the ﬁ_nvw\.
or on the question whether it is immediately recoverable or not, that
must be settled by a properly instituted suit for the recovery of the
debt and winding up proceedings cannot be utilised to achieve that
purpose.*?

Where a company after begging for time for payment om a debt
springs on the petitioner at the last moment and assertain that the %E
was a disputed one, such a defence is naturally open to great suspi-

JR— e —

mm Re Londen and Paris Banking ﬁm_hq_azaz. 233 L. R. 19 mn_

444,
37. The Co. v. Rameshwer Singh, (1920) A.LR. Cal. 104.
38. British India Banking Corporation Syihet Commercial Bank

(1949) A.LR. Assam, 45,
i 39, P. Satya Raju v. Guntur Cotton, Jute & Paper Mills {1925) A.LR

Mad, 199.
40, State of Andhra Pradesh v. Hyderabad Vegetable Products Co. Ltd,

(1964) A.I.R. Andhra, 243; The Co. v. Rameshwar Singh, {1920} A. L R

Cal. 104,
41, Vawang Tshang v. Goenka Commercial Bank Ltd. (1961) 31 Comp.

Cas. 45.
42, Om Prakash Mehta v. Steel Equipment and Construction Co. (P) Ltd,

11968) 38 Comp. Cos. 82.
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cion and meets with no favour from the court.* Similarly, in respect
of a loan alleged to be due to the petitioner in a petition for winding
up of the respondent company, the defence was that the amount was
due not to the petitioner but to her husband, and further the same had
been discharged by delivery of blankets. The court held that as the res-
pondent company had raised a dispute which was bonafide and the
winding up court was not the proper forum for adjudication of the
truth, or otherwise of the debt, the petition was liable to be dismis-
sed,* Petition for winding up is not to be sought for as a short-cut
and cheap device to coerce payment and stifle contest.*® Moreover, it
is not a legitimate means of seeking to enforce payment of the debt
which is bonafide disputed by the company. A petition presented
ostensibly for a winding up order, but really to exercise pressure, will
be dismissed as a scandalous abuse of the process of the court.t®

In the case of a banking company the effect of Sections 37 and
38 of Banking Regulation Act, 1949, together with the relevant pro-
visions of the Companies Act, 1956, would be that the court, on
satisfying itself that a banking company is unable to pay its debts,
would order the company to be wound up. The court can take
action even suo motu to wind up a banking company which is unable
to pay its debts.’”

From a perusal of the above decisions of the courts on this
issue, it is concluded that the court will generally order winding up
of a company when the debts due to thec ompany exceed the statyu-
tory limit, are ascertained, and payable presently which the company
either refuses, or neglects to pay to the creditor on demand within
the prescribed period of three weeks.

It is suggested that the demand in writing under this clause (a)
of 8. 434 need not be in any special form. It need not use the word
“demand”. A peremptory “request” or “call” for payment would,
ne doubt, suffice. But the debt must be for Rs. 500/~ at least. A
demand in excess of what is due can still be a valid statutory
demand.

43, Nawbazada Captain Syed Murtaz Ali Khan v. Stressed Concrete Cons-
truction (p) Ltd, (1961) 31 Comp. Cas. 84.

44. Mrs. C. R. Chandra v. Tirupati Cotton Mills Lud. {1971) 41 Comp,
Cas. 26, R

45, Godauribai v, Amalgamated Commercial €1985)2 Camp. 1.. J. 272 ;
Chelloral & Co. v. Sundaram, Cwuuu:py.ﬁ.w. Mys, 1225 Inre Bharat Vegetable
Products Lid. (1951}, 56 C.W.N. 29,

46, Re British India General fnsurance Co. Lid. (1970) 40 Comp. Cas.,
554 ; Lakshmi Sugar Mills Co. (P) Ltd. v. National Industries Corporation Lid.,
{1966) Comp. Cas. 31.

47, Prafulla Chandra Sinha v.* Chhotanegpur Banking Assaciation -Lid
{1966) 36 Comp. Cas. 845. !
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(b) " If execution or other process issued on a decree or order
of any- court ‘in favour of a creditor of the company is returned
unsatisfied in whole or in part. .

" As regards this clause, a company is deemed to be unable to
pay its debts "if its acceptances are dishonoured,*® or if the judgment
crediter-is informed that it has no assets in respect of which execution
can be levied3® Even in the case of a decretal debt, question of

"~ bona-fide disputé may be raised and the court may, instead of passing
‘winding up-order, allow the petition to stand over on an undertaking
by the company to file a suit for setting aside the decree.®? Thus,
for example, a company, having been sued on a debt, agreed to a
“consent dectee but failed to satisfy it- Ina winding up petition
‘presented on that ground, the company claimed the debt comprised
in- thie decree to be ultra-vires and had already filed a suit to set
asidg .the -decree. The Calcutta High Court held that the petition
shall be adjourned till the disposal of the suit.5

In ascértaining the debts of a company, the sums tnder items
such as “calls in advance”, “share suspense”, “forfeited shares

- account”, and ““deposit against premium' of which the company
cannot be called upon to pay Immediately will not be taken into
account. ‘The items such as *“‘loans”, “‘advances”, and “‘outstanding
liabilities™ must be considered.®

It 'is submitted that if the return of the execution or other

process issued on a decree or order of the court, is subjected to some
reasonable grounds, the court being satisfied with such grounds;
should excuse the company and allow it to coatinue its business.
The company should be given one more chance as to comply with
the .QmoR.m.oH order of the court, provided there is no mala-fide inten-
tion on the part of the company,

(c) Lastly, if itis proved to the satisfaction of the court that

the company is unable to pay its debts:5

This clause (¢}, as it will be observed, is quite distinct from

 Clause (a) discussed mco«..m. What the court has to find under this
ciause (¢} is whether the company is “‘commercially insolvent” which

48. S. 434(1) {b).

49. "Re Glabe etc. Steel Co, (1875) L. R. 20 Eq. 337.

50. Re Donglas Griggo Engineering Ltd. (1963) Ch. 19,

51. Bowes v. Hope, Life Insurance Guarantee Co. {1865) It H. L.
Cases 389.

Coiwp. L. I. 172,
53. Sudhiya Nath Bhaduri v. Bihar National Insurance Co. Ltd., {1941)

- A.LR, Pat, 603.

54 8. 434(1) (o)

R W

. L |
52. O. P. Mehta v. Steel Equipment & Construction Co., (1967) 1

—.
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has been defined by Sir James Williams, V. C., to mean 55 2

“Not in any technical sense but plainly arnd commercially insolyént-—that
is to say, that its assets are such and existing liabilities are such as to
make the court feel satisfied—that the existiog and, uacwc_a assets

would be insufficient to meet the existing liabilities."” ,..

A company that is commercially insolvent can be wound up
by the court. In determining whether it is commercially solvent; ifs.
ability to meet current debts must be determined. Though share ;
oﬁu:m_ is shown as a :mc;:w of the company for - v&mzno wromﬁ_,
purposes, it is not really a liability .5

In determining whether a company is unable to pay ts debts,
the court shall take into account the contingent and prospective
liabilities of the company.’” What has to be ascertained is not
whether if all assets were converted into cash, the noanm.@ would be
able to discharge its debts, but whether in a commercial sense the
company is solvent. A perusal of the balance sheet ntust show that
it assets are msaoai to meet its liabilities. If it is not so, ”/s.a.. com-
pany may be regarded as commercially insolvent, A 8933: may
be ordered to be wound up if it is unable to pay its memm E spite .
of demands, nor is able to furnish securify.® :

Moreover, where at the relevant ¥Hme there is H.omm.oumEn.romm
of tiding gver the difficulty and emerging ifito a region. in which the
company might reasonably expect to carry on at a ?.omﬁ : Emw not
be ordered to be wound up on this ground.® , ,

That the company is unable to pay its debts soﬁ Ewnommmzq
entitles the petitioner to an order for the winding up of the company;
as the discretion to pass such an order, even in the case of the inabi-
lity of a company to pay its debts, is by §, 162 vested in Eo_nozn.g .

55. Io re Eurropean Life Assurance Secity, {1949} L. R.9 Eq. 122.

56, .uo.atz... Iyer Sons v. New Era Manufacturing Co. hi :wmuv_ 35
Comp, Cas. 410.

57, S.434 (1) {c}. e

58, Coimbatore Transport Ltd, v. G. G. in Cowncil, (1949) A.LR. Mad.
73 ; Netraveli v. hitalz Agricutture Products Lid. (1968) 1 Comp. L. J, 212, S

59.  Sidhnath v. Bihar National Insurance Co., {1941) A. L. R.Pal., 603;°
See aleo Avtar singh, Indian Company Law, (1969) Second Ed. 391-92; O. P,
Mehtg v, Steel Equipment & Constryction Co. (1967) Comp. L.-F 172,: s&n_.n

_the Calcutta High Court held that the mtere fact that a a_musaa nnﬂna has

remained camw:mmna is not a E.ooa. of 58:658. ._.rn burden of Eoﬁuw ins

mo_<o=nm is on the applicant, )
60, Aluminium Corporation of India Ltd. v. L. R. Cotton ?M:sq -Co. Ltd,

}1970) 40 Comp. Cas.259.

.

7972 GROUNDS FOR COMPULSORY WINDING UP OF COMPANIES 19

It is submitted that the niere fact that the liabilities of a company
exceed its assets is not a sound ground for ordering the winding up
of & company. The contingent liabilities are not always certain to
arise. They may or may not arise- ~THE court should Ilook behind
the veil and find ont-whether there are.any changes as to carry on

_ business at profit. If so, the court should not order the winding up

of a company. Moreover, this clause (¢} of S. 434 does not confer
on ariy one an absolute right to seek a winding up order, but confers
a discretionary power of the court to make an order that the company
shall be wound up.

6. .,q,nﬂ and Enitable :

A oompany may be compulsorily wound up if the court is of
ov:.:o: that it is just and equitable that the company should be wound
up.® L
P Clause (f) of Section 433 is the most general clause under
which petitions for compulsory winding up are usually made. Though
the court is not bbund to construe this clause ejusdem generis as only
covering grounds of a like nature with those specified in clauses {a)
to (&), yet it will require grounds ofa like magnitude before acting
under the clause.®

The words ‘just and equitable’ are words of the widest signifi-
cance and do not limit the jurisdiction of the courts in any way.®
They leave it absolutely in the discretion of the court whethera -
winding up order slould be made or not : The Legislature has in no
way defined the circumstances by which the court is guided in the
exercise of that discretion®® except that the question as to its .co_nm
just and equitable has reference to what is just and equitable from a
judicial point of view, tegard being had to all the circumstances of
the case.®

In re Yenmidje Tobaco Co.,% it was argued that although the
“just and equitable’ clause was not then limited by the application of
the doctrine of ejusdem generis, yet the authorities showed that the
clause would not apply axcept where the substratum of the company
had gone, or where there was a complete deadlock, but Cozens-Hardy,
M. R. observed that they were the two instances which were given in
the authorities, but he should be very sorry to suppose that they were

61, S, 433 (D).

62. Cowasjee v. Nath Singh Oil Co. Ltd.,, (1921} 59 IC, 524,

63. Re Bleriot Manufacturing Air Craft Co., (1916}, 32 T. L. R,, 253,
255,
€4. Re Bank of Gibralter and Malta, (1865) L, R. 1 Ch. App., 69.
65. Princess of Ruess v, Bos. & others (1871) 5 HL 176.
66. (1916) 2 Ch., 426, 86, L. D,, Ch. 1,

i gl S . T
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strictly the limnits of the application of just and equitable clause as
found in the Act. ) -

For a long period ejusdem generis dominated interpretations of
the just and equitable provision. But the rule has now been m_:r.m_w
abandoned, and the words are to be treated as conferring a discre-
tionary power which is of the widest character and the courts are
left to work out for themselves the principles on which such orders
should be granted.”” As such, there must be a strong grouudf or
liquidating a company. Moreover, the court may refuse to.make an
order of winding up, if it is of opinion that some other remedy is
available to the petitioner, and he is acting unreasonably in seeking
to have the company wound up, instead of pursuing that other
remedy.® Thus, when a winding up petition is made under this
clause, it must be filed with absolutecondour; itis the duty of the
petitioners to disclose material facts as to the alternative remedies
they have availed of, or which were available to them, and why they
have not availed of the same.™

It is not possible to make an exhaustive list of all the circum-
stances in which it might be regarded just and equitable to wind up

“a company, But winding up on this ground has been ordered in the
following situations :

(a) Lack of Confidence in Directors :—

The court may order 2 winding up of a company under this
clause if it is satisfied that there is a lack of confidence in the directors
of the company In Loch v. Blackwood (John) Ltd.™, Lord Shaw
has observed as under :

“It is undoubtedly true that at the foundation of applications for winding
up, on the ..Ewﬁ and equitable rule, there must be a justifiable lack of
confidence in the conduct and management of the company’s affairs. But
this lack of codfidence must be grounded on conduct of the directors, not
in regard to their private life or affairs, but in regard to the company’s
business. Furthermore, the lack of confidence must spring not from
dissatisfaclion at being out-voted on the businéss affairs, or on what is
called the demestic policy of the company. On the other hand, wherever
the lack of confidence is rested on a lack of probity in the conduct . of the
company’s affairs, then the former is justified by the latter, and it is, under
the statute, just and eguitable that the company be wound up.”” =~ '™

61. B. H. McPherson: '"Winding Up on the Just and Equitable
Ground”, (1964) 27 M. L. R. 288, Followed in J, M. Patef v. Extrusion Processes
Litd., (1966} 2 Comp. L. J. 74.

68. S. 443 {2) of the Act, 1956.

69. N M. Shal v. Atl Drug House (1970) 2 Comp. L. J. 275,

70, {1924) A. C. 783,
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It is submitted that where néthing more is established than that
the diréctors: have misappropriated the fuiids of the comyany, an
ordered of winding up would not be just and egitable, because ifitisa
sound concerti, such an order miust operate harshly on the rights of
the shareholdérs. But if in addition to such misconduct, situations
exist which render it desirable in the interests of the members that
the company would be wound up, there is nothing in S. 434 which
bars the jurisdiction of the court to make such an order. '

(B b%&.h.e&ﬁ. in Management : -

. When there is a deadlock in the management of a company, it
is just and cquitable fo order winding up.
“ The well known illustration is Re Yenidje Tabncco Co. Ltd™

‘W and R who traded separately as cigarette manuflactures, agreed to
- amalgamate their business and formed a private limited company of
which- they were the shareholders and the only directors. The articles
provided that any dispute was 1o be resclved by arbitration, A dispute
arose which was submitted to arbitration, but one of them dissented from
the award. Both thése became so hostile that neithe of them would speak
10 the other except through the secretary. Thus there was a complete
deadlock, and consequently the company was ordered to be wound up,
although its business was flourishing."?2

Similarly, in Re Davis & Collett Ltd.”s, rivalry between directors
was held to bé a pood ground to wind up the company.

But' the Madras High Court holds the view that the ‘just and
" equitable clause’ should not be invoked in cases where the only diffi-.
culty is the- difference of view between the majority directorate and
those representing the minority. The court further observed™ :

' Where nine or len directors belonging to different communities unani-
mously and soiidly take one view as against the minority of three holding
_other view and the company has been earning profits and has accumulated

*" a4 goodwill, 1he mere incompatibility of good relations between the rival

* - factions in Lhe directorate is not sufficient for ordering windingup.’”

e _

m.mB:E.? the Calcutta High Court has held that winding up

71. (1916) 2 Ch., 420.

72. Expressiy approved by the Privy Council in Lock v. John Blackwood

Lid., (1924) AlLE. R., 1052 Applied : Re Davis and Coller Lid., E. R., 466;
Re Lundie Bros. Lid., (1965) 2 AILE. R., 692; Re Expanded Plugs Lid., (1966)
2 Comp. L. I. 74..
. 73, {1935) Ch. 693.
74, Veeranchineni Seethiahar v. Venkatasubbialk, (1949) A, 1. R., Mad. 675
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om:Eoﬁ be ordered on the grounds of friction and disputes “between
directors: the scramble for power is at the bottom of it all.?®
It is submitted that the courts, however, do not insist on a
paralysing dead-lock. The authorities show that there need not be a
deadlock. A justifiable lack of confidence resting on a lack of probity
in the conduct of a company’s affairs is sufficient to obtain a winding
--up-order.™ . '

{(c) Bubble Company :.

1f a company has no business, or assets, or where it i a defunct
company, or the company is running at a loss contintiosly, the
company may be ordered to be wound up. In re-Cuthber noovm.ﬂ.p@
Sons Ltd.,” the Court refused to order windidg up the ..mo:%msw
on the ground of the directors” refusal to register the transmission
of shares under the authority of the articles. s

(d) Losses :

It is considered just and equitable to wind up a noiv.ma.\ when -
.:. cannot carry on business except ata loss. It will be needless
indeed, for 2 company to carry on business when there is no :omm om.
achieving the object of trading at a profit.”™ But a mere, apprehension
on the part of some sharcholders that the assets of the cothpany will
be frittered away, and that loss instéad of gain will result, has been
held to be no ground.”™ C T _

Similarly, the Bombay High Court has observed that the court
will not be justified in making a winding up order merely on the
ground that the company has made losses, and is likely to make
further losses.& e

1t is submitted that it is not for the courts to say whether the
<m:.$5w is one which would be successful, or would :o.ﬁ, bé successful. .
This is a business matier for the sharcholders to decide whether or

75. Re Hind Overseas Lrd., (1968) 2 Comp, L. J. 85, «cmma the learned
Judge, A.'N. Ray, makes an exhaustive review of all English dnd lodiap
authorities . . .

76. Seel. of. Patel v. Extrusion Processes Ltd., (1966) 2 Comip. L. J. 74;
Lock v. Join Blackwoad Ltd., (1924) A. C. 783, P. C. S

77. (1937) Ch. 382; Sce also, Charles Forte Investment v A

H X 5 s Ltd. v.
(1968 Ch. 280 (C. AL. o » s L A.SSEP

78. Bachraj Factories v. Hirjee Mills, (1955} A. L. R. Bom., 355 Davi

ils, . L R. ., 355;
& Ca. v. Burnswick, (1936) 1 Al E.R., 299, EDRE ? Unwﬁ
79. See, Re 3&5:5:&9_ Shastra Prakashik Samiti hi...“., (1917) 15 AlL

L.J., 193

80 Re Shah Steamship Navigation Co. {1908) 10 Bom, L. m.._::.
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not they would engage in it. Where the company has, to all intents
and purposes, come to an end without any hope or prospect of ever

- being successful, it should be ordered to be wound up.

(e) Oppression and wisinanag ement :

The effective remedy in the cases of oppression or mismanage-

_ment in a company, was, in the beginning, to get the comparny wound

up by the court. Qppression, or mismanagement, was to be of such a
nature as would make it just and eqitable for the court to wind up
the company. Thus, where the court found that the majority share-
holders had adopted an aggressive, oppresive, OT SqUEEZIng policy
towards the minority sharcholders, it thought it just and equitable to
wind up the company and issued an order to that effect. The mere
fact that one of the members of the company has powerful hand in

- the management or affairs of the company by reasen of his shares,

does not make it just and equitable that the company should be
wound up#* In this regard the Madras High Cowrts has aptly

observeds? :

‘Where the direclors of a company were able 1o exercise a dominating
influence on the management of the company and the wanaging director
was able Lo out-vote the minority of the shareholders and retain the profit
of the business between members of the family, and there were several
complaints that the shareholders did not receive a copy of the cm_m_._,nw\
sheet, nor was the auditor’s report read at the general meeting; dividents
were not regularly paid and the rate was diminishing, constituted sufficient

ground for winding up.”

An alternative remedy, thercfore, has been introduced in
Sections 397 and 398 of the Act, 1956, by which the court has the
power to impose upon the parties whatever settlement the court consi-
ders just and equitable in the circumstances.  Thus, instead of forcing
a sound business concern to wind up, an efort is made to salvage it.

»pnooﬁ&:m? where on an application of a member or members,
the court is of opinion that (a) the company’s affairs are being
conducted in a manner prejudicial to public interest, or in a manner
oppressive to any member or members, and (b) to wind up the com-
pany would unfairly prejudice such member or members, but that
otherwise the facts would justify the making of a winding up erder on
the ground that it was just and equitable that the company should be

81. The Ripon and Sugar Mills Co. Lid. v. Gopal Chetri, (1932) A. L. R.
C. L; See also: Kanika Mukherji ¥. Ramestwar Dayal, (1966) 1 Comp.
1. 97. .

82, Sabapathi Rao v. Sabapathi Press L., (1925) A, I. R, Mad., 489,

P.
L.
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wound up, or (c) by reason of any material change in the manage-
ment or control of the company, it is likely that the affairs of the
company will be conducted as aforesaid, the court may with a view
to bring to an end the maiters complained of, make such order as it
thinks fit.%

Without prejudice to the generality of the powers of the court,
any order under S. 397 or 398, may provide for-—

(1) the regulation of the conduct of the compony’s affairs in

future;®

(2) the purchase of the shares or interest of any members of
the company by other members or by the company;®

(3) in the case of a purchase of its shares by the company, the

. cousequent reduction of its share capital;

(4) the termination, setting aside, modification of an agreement
between the company and the managing director, or any
other director, the managing agent, the secretaries and
treasurers, and the manager;

(5) the termination, setting aside, or medification of an agree-
ment with any person, provided due notice hds been given
to him and his consent obtained.

(6) Setting aside of any fraudulent preferences made within
three months before the date of the application.

{7) any other matter for which, in the opinion of the court it
is just and equitable that provision should be made.®®

If the court orders any alteration of the memorandum, or
articles of the company, the company shall not be at liberty to intro-
duce any provision inconsistent with the order If the order sets
aside or modifies any agreement with any managerial personnel, it
will not give rise to any claim for damages ar compensation for loss
of office.®® Further any managerial personnel whose, appointment
is 50 set aside shall not be capable of serving the company in any
managerial capacity for a period of five years except with the Jeave
of the court.®®

83. Sec Ss. 397 (2) and 398 (2).

84. For cxample, in Life fusurance  Corporation of Indie v, Haridas
Mundra, (1959) A. 1. R, Cal, 695, the court appeinted-a—special officer with' an
advisory board to (ho total exclusion of . the sharcholders of ' company to func-
tion subject to the terms and cendilions laid down in the order.

85. Such an order was made in Mohan Lal v. The Punjab Co. L.,
(1961) A. 1, R, Punj. 485.

86. - Mrs. Gajarbai v. Patii Trausport (P) Led, {1965) 2 Comp. L. J. 234,

87, S.404 (1), m,..o also Sub-Section (2), (3) and (4).

B3, S.407 (1) (a}

89, 5. 407 Cv (b} and Sub-Section (3).
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- This HmEm& of winding: up to climinate oppression or mis-
management is, it is submitted, worse than the disease because it
generally. means that the c:m:amm of the company would pass into
the hands of the majority who would ordinarily be the only available
purchaser and the break up value of the assets may be small.

{f) Loss of Substratum :

3

" The subsratum of a company is deemed to have gone when :

{i)  the subject matter of the company is gone®, or
(ii).” the object for which it was incorporated has substantially
failed 9. or -
(i) it is impossible to carry on the business of the company
except at a [oss®, or
+{iv) the existing and possible assets arc imsufficient 8 meet the
existing :mv:_:nm of the company.®

. However, a temporary difficulty which does not knock out the
company’s bottom should not be permitted to become a ground for
liquidation. Take, for instance, in Re Shah Steam Navigation
Co.%:

" A steamship company was incorporated with the principal
object of acquiring a firm’s business of plying steamers.
This business was acguired, but very soon afterwards grave
differences arose between the company and the firm. Asa
resilt the company had to return seven out of nine steamers
acquired- from that firm. Subsequently losses were also
o incurred, yet an application for winding up on the gronnd of
* failure of substratum was rejected, as the original objects had
not. become impossible of attainment. The company had

wc Yo re Cine Industries & Recording Co, Ltd. {1942}, 44 Bom. L. R,,

,.mw._m Re Bakn Consolidated Oilfields Ltd., (1944) 1 All E, R., 24; hdnxﬁ?,!-

Products Lid. v. . Rameshwer Lal, (1954) A1 R., Cal. 144; Swate of Andira
Pradesh v. mui_n_nwan. Vegetable Prodicts Co. Ltd., (1963) A. LR, Andhra,
243; 3955 Lal ¥. Grain. Chambers, (1968) A. L. R. 8, C., 772
“In re German Date Coffee Co., (1882) 207°Ch. D., 169; Seth Mohan

Lul v. 9 ain Cliambers, {1968 A, I. R. 8. C., 772,

92: Dgveo Praducts Litd. v, Rameshwar Lal, (1954) A. I. R. Cal., 195;,
Mohan Eal v Grain Chambers, (1968) A. L R. 8. C., 772

93." Mohan Lal v. Grain Chambers, (1968) A. L. R, 8. C., 772; Kaithal
Cotton and General Mills Co., Ltd., (1961) 3 Comp, Cas., 461 (467); Re Haven
“Gold Mining Co., (1882) 20' Ch. D., 151.

94." (1908} 10 Bom. L. R., 107.
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bought other steamers and there was nothing to prevent further
purchases.?®

Similarly, a mere temporary suspension of business cannot

lead to the conclusion that the substratum of the company is mo:m.

_:m:@_:m a winding up order.*

-~ Thus, it s a question of fact in each case whether the subs-
tratum of the company which is gone or not. In Seth Mohan Lal
v. Grain Chambers Lid*?, Shah J has aptly observed : .

“The substratum of a company can be said to have u_mmgnmgu only Erms
the object for which it was incorporated has substaintally failed, or when
it is impossible to carry on the business of the company except ‘at a loss
or the exisling and possible asscis or {n sufficient to meet the nx_m__zm
liabitities.

Where owing to long drawn out litigation the business of a
company had come to standstill and a part of its business was
banned by legislation Shah J. held that *‘we cannot on that ground
direct that the company be wound up. The company could always
restart the business with the assets it possessed.” Similarly, in e
Bengal Flying Club®, before the Calcutta High Court, by reason of
the acquisition, of its assets, a club could not carry on-its normal
activities. .

However, the court refused a winding up order on Sm petition
of a creditor as it appeared that other club activities ‘weré going
on. Even where a company had lost its business through. bm:o:m:-
sation, the court refused an order on the ground that bmmo:m:o:m
of compensation could be better conducted by the directors z._m: by
the.liquidator.1%

To sum up, the ‘just and SESEQ rule, though- Eﬁm mnocmr
has jts own significance. It is true that Clausc 3 owm 433, is

95. Scg also Murlidiar v. bm..__mi .m__ma:_:.:_c Co., (1920} A. L R, Cal: 722.;

But htiarpur m_...zz. Light Ry. Cu. Ltd. v. Uiion of India, :omé A. L R. Om_.

499,

96. C. P. Guanasumbwidham v. Tamilvad Trawsports Ltd., 23.3 41
Comp. Cas. 26. K

97, (1968)  Comep. L. 1., 275.

98. Seth Mohan Lal v. Gorain Chambers. Ltd., (1968} U'Cémp. L. 1.,

286; See also in Re Suburban Hote! Co., (1866-67) 2 Ch. App., 750,

99, {1966) 2 Comp. L. J. 213 (Cab).

100. Re Eastern Telegraph Co., (1948) 18 Comp.. oa_m..\a. Re Bukhtjar-
pur Light Ry. Co., {19534) A. L. R, Cal., 499; Lokenath Gupta v. Credits (P) Ltd.,
(1968) 1 Comp. L. 1., 253; George v, Athmimattam Rabber, Cme A.LR. mn
772,
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not to be read ejusdeni generis with the other clauses (a) to (¢) of the
said section. Clause (f}, or ‘the just and equitable’ clause as it is
commonly referred to, operates independently, and has a precise
import and content-of its'own. TJustice, equity and good conscience
is-a statutory rule in jurisprudence which prompts company courts
to act in real and compelling circumstances particularly because it
relates to the winding up of a company. Existence of frictions
amongst shareholders, vague allegations against the quality of
management by the person incharge of the company, and mere
exclusion from management, cannot by themselves be a ground for
winding up of a company. Proved malversation and conversion of
funds, deliberate and want on oppression by the management in
power, of the minority shareholders, with a view to make personal
illegal gains, indulging in subversive activities so as to jeopardise the
substratum of the company, a justifiable lack of confidence in the
conduct and management of the company’s affairs due to lack of
probity on the part of those in management, where there open mis-
management, such are instances, though not exhaustive, when the
courts exercise their jurisdiction under the ‘just and cquitable’ rule
to wind up companies.

(g}  Fraudulent Purpose :
7

If a company is formedwith intentto carry outa fraud, or to
cary on an illegal business, it is just and equitable to order winding up
of the company. Of course, fraud in the issue of prospect'™, or fraud
in carrying on business'™, is not ground for winding up a company.
On the other hand, single or an isolated fraud other than scries of fraud
or a planed basis to enrich the company, is not to be considered a just
and equitable ground to wind up a company. The test is whether it is
an isolated fraud to enrich the fraud or itis a chain of fraud to
enrich the company. In the latter case, the compauy is hit by the just
and equitable rule for the purpose of winding up.

Int re Thomas Edward Brinsmead & Sons'™, the company was
found to dececive the public into believing that it was the J.B. & Sons.
The company was ordered to be wound up. Similarly where a company
is formed for conducting lottery, the mere facts that some other
objects of the company are philanthropic will not protect it from
being wound up on just and equitable ground when it appears that

10l.  Re Haven Gold Co., (1882) 20 Ch, D, 151 (C. ‘.P.V" See also
Criental Navigation Co, v. Blranaram Agarewala, (19223A° 1, R, Cal. 363.
102.° Re Medical Battery Co., :mw\s HG: 444,
103, {1897) 1 Ch. 45.
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the company is formed for an illegal purpose.1®
It is submitted that in exercising its discretion in the making ‘of
a winding up order, the court should not take into consideration the
motive of the petitioner in presenting the application for Eimm:m up.
If the petitioners have made out a case for winding up, e.g. by placing
materials before the court so as to satisfy it that the company is in-
solvent, or that its substratum is gone, the court shou!d consider
whether it should make a winding up order or not. If it appears to
the court that it is just to make such an order, the court should make
it and not be guided only by the motive with which the petition was
presented. But the court would not order a winding up when a
petition has been brought for a purpose other than that of securing a
winding up. The claim for winding up must not be a pretence, and
: there must not be any intention or motive behind the ostensible
petition.1®

104, Universal Mutual Aid and Poor Houses Association v. A. D. Thapa
° Naidu, (1933) A. I R. Mad. 16. ,

. 105, See also : Bachharaj Fuctories Ltd, v, Hirfee Mills Lid,, (1955)
Bor. L. R. 378; Re East Kajoria Collieries (P) Ltd., (1915) 35 Comp. Cas. 180,
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LEGAL EDUCATION IN INDIA

Veena Bakshi*

Legal Education is a subject which has attracted the attention
of mom.e...ﬂ_ scholars throughout the world and rightly ko bgcause legal
education produces lawyers i.e. men of law who in turn are res-
ponsible for reconstructing the fabric of the society. In the United
States the writings of eminent scholars have been responsible for the
prestigious position the lawyers and the law schools hold .in the
contemporary American Society. This is mainly due to the new
role that has been given the lawyer of today in consonance with the
changing world where socialism has occupied a2 place in men’s
hearts. . ,

In a country like India where there is a wide .disparity between
the haves and the have-nots, lawyers can give a lead to the
nation by discarding their traditional role of litigating lawyers and
by taking ‘on a mew role of social reformers. In the struggle for
Independence in India lawyers played a major role! The lawyers
of India are once again needed today to be instrumental in bringing
about sotial change in the society and leading the country towards
the fealisation of the much cherished dreams of our Constitution
makers.. .. _ . :

We must prepare our lawyers for the new role that they have:
to play. - This can best be done at the level of their legal education,?
We must change our system of legal education to suit modera

India. .

- With, increasing awareness and self-assurance western law and legal
edvcation have more and more proceeded on the premise that the légal
ordér can and should make a significant contribution to the wise and
effective harnessing of human energy and talent available to the society.

In intellectuat and social history, meed and the perception of the need—

™' especially when perception cannot be the insigh t of the individua! phile-
sopher but must be that of a large, participating profession—are not always—-___  *

* B.'S¢,; LL.B. (Delhi), LL.M. (Yale), Lecturer, Faculty of Law, Delhi
University, .
1A’ glance at any listing of leaders of the Indian national independence
Boéﬁﬁ&,i:_ reveal a predominance of lawyers and men who had had legal
training. - The bars of every section of the country supplied a number of great
national leaders. :

2. Arthur Taylor von Mehren : ““In my Judgement the most promising—

- indecd perhaps the only solution is legal education” —‘Law and Legal Education

* n India ; Some observations”, 78 Harv, L. Rev. 1180 at 1185 (1965).
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the end of each year.! The examiners and papersetters are external,
therefore there is a fixed syllabus which the teachers must cover and
‘they do try and cover iteven if it is at the cost of efficiency. The

" students read just two weeks before” the examinations and pass, _
sometimes with good- marks, thanks to the help books published by

- enterprising publishers of which there are many in this country.
»  The students are not in the habit of buying text-books and many of
them canmnot even afford them and the library facilities are very poor. ,
As India does not live in the cities, so Legal Education in India does W
not begin and end in cities like Delhi. There still are some schools |
of law which have no building, library or a regular staff. A few ,
lawyers get together and teach in the evening—voluntarily. The ,

|

|

o contemporanzous. It isan intellectual achievement of great social m,_mi-
ficance that both common law and civil law thinking today .m.._..nw a legal
. [ order that explicitly relates legal rules, procedures and - principles: E social
and economic purposes.? ’ .

History of Legal m%mw:ou in India

e India was under the control of the British Government until *
.?a vear 1947. Befor: Independence a large number of stodents
intending to practice law, used to go to England to study iaw.t hmﬁw
schools in India were started as a matter of necessity—to cater to the
needs of the lower courts and for carrying -on administration on -
this vast sub-continent.® They were downright bad and English
msm,ﬂn:o.om. Perhaps the most important factor responsible for.
W destroying the incentive for the development of a healthy dnd
! meaningful attitude towards legal education in India, and no:no?m_u._w
in the entire commonwealth was the unfortunate absence of such
y r._onb:«_n and attitude in England ijtself.®

teachers lay stress on the rules written in black and white. They do
not care to go into the policy questions or the objectives behind the
Act or its utility. This information is sufficient to get good marks
in the examinations because the guestion paper only tests the rule
knowledge. The papers 'are set in a very conmventional, unimagi-
native way, The students are usually expected to write short essays
on five topics which they can choose from a total of about nine or
ten. It is very easy to predict the question paper. The questions
of the previous year are usually not repeated so one can safely leave
out those. There is ample choice so one can leave out the more
difficult topics and do the easy ones. . In short, the question papers ;
are not designed to test the knowledge of the student. Stress is laid -~
on rote memory. The Legal Profession is now becoming aware of

the importance of legal education. Indian scholars of late have given

much thought to this subject. The result has been encouraging.

Many new changes have been brought about especially in the : i
University of Delhi. :

Legat Education Today

B

There are about a hundred and thirty law schools in India today.

' But they are very conventional. Students who cannot get admission’
into ‘other ,E.om:mmozm disciplines join law. Instruction is given by, the '

lecture method which does not evoke any interest in the students,

The subjects taught are conventional and almost Ecmimwz‘m:&naw

. . Criminal Law, Company Law, Family Law, Contracts etc. It wused to

be a two year course but the Bar Council of India under its &mc.:oaw

_authority (under the Advocates Act of 1961) ruled that the course

be changed from a two year one to three years with effect from July

19687 This in fact has been done and the LL.B course all over

India isa three year programme now. There is an examination m”;

The Delhi Experience

A committee headed by Mr. Justice P. B. Gajendragadkar was
appointed by the University of Delhi, on April 20, 1963, “to study
the problem of the reorganisation of Jegal education in the University
of Delhi”. The committee made recommendations calculated to
revolutionize the methods of teaching and examinations at the Law

School.  All the recommendations of the Gajendragadkar committee

would have been meaningless if there had been no one to implement

3. Id., at 118i. :
. 4, A study of the list of admissions into Lincoin’s Inn {one of the four
inns) reveals that; from 1861 to 1893 one hundred Indian students siudied there
to become barristers, ' :

5. The top positions on the Bench and, indirectly, even at the Bar in India
were reserved for Englishmen or for Indians educated in England.  °

_uoﬂ.m sketch of the development of the Legal Profession in India see 3
Law & Society Review no. 2 & 3. {Nov, ‘68—Feb, ’'69), s

6. P.K. Tripathi, *'In the Quest for Better Legal Education™, 10 H.”H... L. L '

469 at 470 (1968). oo
For quite some time attending a certain number of dinners for a certain
number of terms at one of the four Inns was the only requirement for being called
to the Bar. , : .
7. Delhi, however, started its first three year course in July 1966, |

them. Dean Tripathi® carried out the recommendations adapting

3. Some schools, however, have divided the year ioto two terms and there

is an examination at the end of each term.
9, Professor Tripathi is presently a membet of the Law Commission of

Indig,
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them to the circumstances in respect of time and available resources,

The LL.B. course has been made a three vear, six-term course
-beginning from July, 1966. The courses have been increased to
thirty which must be cleared five in'a term, A large number of new
courses like the Indian Legal System, International Trade, Election
Laws have been added. Seventeen courses are compulsory and the
remaining thirteen must be chosen from a total of twenty-three
optional subjects. External assessment has been abolished and the
teachers assess their own students. B

The major revolution has been in the mode of teaching. The
lecture-methed  has been replaced by the Socratic method of
teaching. The case-method is well setin. The students read their
assignments beforehand and can get much more out of a class. They

very eagerly look forward to having a class now where they can join -

the firing line—result : increased attendance.

Passing through the busy corridors of the Law School between the end of
one teaching hour and the beginning of another teachers are thriiled 1o hear
students continue the threads of classroom discussions with the assiduous-
ness of enlightened attachment or Partisanship to one or the other ling of
approach to the problem just discussed in the class. This to the teacher is
the concrete testimony of the change ; the student is now in it.10

Reforms

Before we talk of bringing about any reforms or changes in
Legal Education we must ask ourselves some basic questions like
what is the purpose of Legal Education  What are we preparing Law
students for ? What role, if any, they can play in bringing about a
social change ? What kind of a society do we want to build 7 .

We the people of India have given to ourselves a Constitution
which provides for a socialistic - pattern of sociely which we must
achieve through democratic means.

According to Professors McDougal and Lasswell,1

the supreme value of democracy is the dignity and worth of the individual,
hence a democratic socieivis a commonwealth of mutual deference™a
commonwealth where there is full opportunity te_mature talenf info socially

"10. P. K. Tripathi, “In the Quest for Better Lega! Educafion™ 101, I, L, 1.
469 at 486 (1958),

1. M. 85, McDougal & H. D. Lasswell, “‘Legal Education and Public
Policy : Professionai Training in the Public Interest™, 52 Yale L. J, 203 at2l2.
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creative skill, free from ammn::.__.ummou on grounds of religion, culture or

class. It is a society in which such specific values as power, respect and
knowledpe are widely shared and are not concentrated in the hands of a

mmnm_nm.wo:?n_mmmo_. szﬁ::onlzun State——among the many institutions of
society, ’ :

Tn addition to thefe values any democratic socjety, according
to them,-can rightfully aspire to the achievement of other universally
sought values like safety and health which are not equally distributed.
Sickaess is a poor man's burden, partly through exposure to hazardous
occupations, . partly through inadequate hygienic training, and partly
through lack of capacity to command the best preventive and thera-
.peutic help,»12 o
b S..o do realise that there can never be equality or justice g5 long
as there are men who do ot have a decent standard of living. We
must eradicate poverty before we can talk of justice, equality etc.
Engineers are doing their job in the modern India by improving
technology which in turn raises the economic standard of the country

‘and the people. The medical doctors are doing their job by relieving
pain and suffering. We must see what role the men of law can play,
It is for them to uphold democracy which Indja cherishes most. We
must produce men who are capable of making democracy meaningfui
to the common mah and it must be done soon for the time taken may
prove vital to the survival of democracy and constitutiona] government
“in the land. .

In the present age somebody might say that we cannot assume
that every: Indian wants democracy, that Is, every person wants the
same social goals. There might very well be some people who abhore
%Sonwmnw., ‘We agree that for anyone to advocate aoHong asa
set goal is very dogmatic. The very idea of democracy that we uphold

' demands that we give everyone the choice of deciding what he wants
the social goals to be. But we shouid provide them with the tools for
deciding for themselves. A democracy can succeed only if each man
" decides for himself. If 2 man rejects - democracy he should have
‘reasons for doing so and should not do it in ignorance or be led by

clever politicians who take advantage of people’s ignorance. If every-

body. nobm"ao.amq rejects democracy then probably it is not worth

- having. By n.o_amn_.on.m@ Is meant knowing the full implications and

alternatives.
Professor Charles “Black has, however, pointed out that the

" work of the legal: profession has been traditionally defined as work *

within & social consensus, a kind of fine-grained implementation
and generation of social values and he traces much of the current

12. 1d, at 219,

—
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anxiety in the law schools to the sense that many current “Jagal

. issues” cannot be resolved within the standard limits .of the fegal

system.

The lawyer ¢an see that the culture in which. he lives and: in which .

his law must grow or not grow is light years away from being ready to put
forth the kind of effort and sacrifice it would take to give Hmmnm. against the

--—._.._injustice of poverty.. I have implied that decent living ought to be ‘a civil

right. With this concept, if the society workingly accepted it, lawyers
could deal. But the society does not accept it—and the lawyer whd would
mold it into the shape of [aw feels no clay coming into his handsi13 .

Professor Black’s argument is directed at protecting m.,.:.m.&:oﬁ
of analysis and evaluation—‘‘the reason of the law™ agdinst move-

ments to transform legal education into a vehicle for “involvement””

and ‘‘the present relief of misery”. His point is only ‘that law

schools serve particular intellectial functions which should not be.

weakened in favour of more ““activist”’ forms of education.

. We have to strike a balance between the old role of law schools -

(intellectualism) and the new role of turning out lawyers who' would
in turn build the 'socicty. For this we have to make our legal
education “relevant” to the present society. Therefore the job for the
Jaw schools is to contribute their special and traditional skills of
“keen thought and research-about the rational governance of our
polity” to the necessarily larger and essentially non-legal efforts at
social ehange. :
Arguing that legal education is psychologically destructive as
well as intellectually bankrupt, Savoy advocates radical revision of
theory, practical techniques and the day to day details of the edica-
tional experience.! .

The posilions of both Black and Savoy raise the problem of how law and
politics are to be studied and understood in a time of social -conflict and
social change. For the pragmatists such understanding was to be achieved
primarily by avoiding rigid doctrines and testing concepts against an
easily-undetstood veality. Their approach assumed ano. underlying
harmony of values in which there was a broad agreement aboul the
‘meaning’ of particular controversies and the nature of their just and BE..
table resolution. Such an agreement cannot easily be resumed today. The
result is a diffleuit challenge : the need not for new facts alone, but for
new ways of understanding facts and for working with that under-
standing.13 . . .

13. Charles Black, "*Some Notes on Law Schools in the Present Day",
79 Yale L. J. 505 ot 509 (1970}, -
14, Savoy, "'Toward a pew Politics of Legal Education™, 79 Yale IL.J.

444, 457-62, 481-96, (1970). L
. 15. Rand E. Rosenblatt, “‘Legal Theory and Legal Education™, 79 Yale

i r 7. 1153, 1178 {1970).

' tion and supervised practice would serve the

L
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Frank’s concern with the effective administration of 'indivi-
dualised justice heavily influenced his ideas about the reform of legal

. education. The core of his proposed lawyer’s school was an effort

to sensitize law students to the <raalities”—in Holmes language, to
“material ooummnmm.noam:l of the legal system. Training by observa-
. double purpose implied
by Holmes theory : law students would become simultaneously better
‘ practitioners {through accurate knowledge of reality) and more
vigorous reformers (through concrete experience with courthouse
abuses).1®

Many law school deans and professors have accordingly
concluded that the road to reform lies in spezifying at last, that
research of an academic (rather than vocational) natureis one legiti-
mate function of law schools as institutions and cannot be left only to
idiosynceatic interests of individual teachers. Major reforms have

" “been proposed to achieve this new institutional goal : ‘the acquisition

of funds to support academic scholats and students and the establish-
ment of multi-disciplinary divisions or “law centres” devoted to
research on pressing social problems and how law can contribute to
their solution. &

Money and institugional structure are not the only elements of
the problems. The effort to redefine legal scholarship and legal
training for a ‘‘public policy”’ branch of the profession necessarily
involves conceptions of the legal system and of the entire society—
of how they are operating now and what should be done (if anything)
to change them.’? The clue as to how these conceptions should be
developed is taken not from jurisprudence and intellectual history,
but from the pressing social problems with which the critics are
rightly concerned : conhsumer protection, environmental regulation,
criminal law reform and a host of other issues. Law work in these
areas frequently involves the use of theories and methods from the
social. and natural sciences particularly behavioural sciences ms.o:
as psychology and sociology and ““hard” &momv:ﬁmm such as economics
and statistics. 1t is in this framework that the intellectual oxv_om_.csm
of Iaw centres is expected to take place, while the major uE_omoman
questions of previous years, concerning the nature and function of
law, are increasingly regarded as settled, impenetrable or irrelevant.1®
There appears to be a consensus that efforts should be turned ﬁo.s.mﬁw
developing more precise more empirically—leased legal studies in
particular areas of social pressure and change. .

16. See Jerome Frank, Couris on Trial, 235, 240 (1950).

17. Supranote 11 )
18. Stevens, I Change in Higher Education, 32, 37 {1970,

/,
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According to Professors McDougal and Lasswell,

the first indispensable step toward the effective reform of legal education is
to clarify nltimate aim. 'We submit this basic proposition : if legal educa-
tion in the contemporary world is adequately to serve the nesds ‘of a free,
and productive commoenwealth, it must be conscious, efficient agd syste-
matic training for policy making. None who deal with law, however
defined, can escape policy when policy is defined as the making of impor-
tant decisions which affect the distribution of values. What is needed now
is to implement ancient insights by re-orienting every phase of law mo:ooﬂ
curicula and skill training toward the achievement of clearly defined demo-
cratic values in all the areas of social life where lawyers have or can assert
respoasibility.
The lawyer is today even when not himsell 2 ‘maker® of policy, the one
, .m:&wvmsmm_u_m adviser of every responsible policy-maker of our society—
whether we speak of the head of a government department or agency,
of the ‘executive of a corporation or a labour union, of the sceretary of a
trade or other private association, or cven of the humbie independant
epterpriser or prolessional mani?.
The lawyer is a member of a learned profession—of a skill group which
. has the timerity to make a profession of tendering advice to others. For
nurturing him in the necessary skills and information society offers him a
4 peculiarly fong period of tralning and incubation ; and if that period is
filled with the proper experiences, he can—our whole educational system
_is based on the premise—be trained for responsible leadership. To ne one
clse can clients and members of the public reasonably be expected to look
for that enlargement and correction of perspective, that critical and
inclusive view of reality, thatis based on the disciplined exercise of the
skills which the layman is not given the opportunity to acquire.20

According to the Yale thesis implementation of values requires
first “trend-thinking”. His goals clarified a policy maker must orient
himself correctly in “contemporary trends” and “future probabi-
lities”. Implementation of values next requires scientific thinking,
In a democratic society a policy-maker must determine which
adjustments of human relationships are infact compatible with the
realization of democratic ideals, Which procedures actually aid or
hamper the realization of human dignity ? How can the institutions
of legislation, adjudication, administration, production and distribu-
tion be adjusted to democratic survival 7 What are the slogans and
doctrines—in which contexts of experience—that create acceptance of
democratic ideals and inspire effort to put them into practice 7- In
short, the policy-maker needs to guide his_judgment by  what is
scientifically known and knowable -about the causal variables that
condition the democratic variables.!

19. Supra note 11 at 208-209,
20, Id. at 211,
21, K at 214,
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. The assumption of a community of interests, a harmony of
ends was prominent in Llewellyn’s proposal for educational reform.
Like Frank; Llewellyn sought to achieve both increased technical
competende EE more professional commitment to the public good
through’ _BBQ.mEm students in the' concrete aoﬁm;m of law work.
He E,m& teachers of the case method to reject mvmqwom analysis of
rationalizations and to attack cases “from the front” nm :6« appeared
to the lawyer as he handled them., =

While Llewellyn was thus more explicit than Frank about the
need to go beyond the case method of training he too did not clearly
distinguish and then connect the problems of technical proficiency
and social theory, particularised description and general values,
educational- reform and social change, . Like Frank, he proposed to
‘transcend the case system by immersing students even further in its
details, a- broad reality, in effect, was to be refracted through the
marginal growth of legal doctrine.?

‘We do not propose to discard the traditional role of a lawyer.
It js the lawyer’s mastery over constitutions, statutes, appellate
opinions and text-books and his skill in operating the mechanics of
both m.oﬁmun.unuﬁm_ institutions and private associations that set him
apart from, and ,m?ﬁ him a certain advantage over such skill groups
in our society as diplomats, social psychologists and biologists, But
much of” E:mﬁ currently passes for instruction consists of the reitera-
tion of -a limited list of ambiguous terms cut as under from any
institutional context that would set a limit to their “ambiguities.
Thus a student may learn that if a discussion begins with “contract”
it must then proceed by rearrangement of certain meanings to be
mmamsma.. to a-small list of well-known words such as “offer and
acceptance’’; - ““consideration”, ‘‘mistake”, “*performance”, *‘condi-
tion” and so on ; but he knows very little unless he has also learned
“to comiplete,thé ineaning of these terms by reference to representative
institutional- contexts and important social values.

The training in the lawyer’s repertory of skills should be given
-3 fiew 'sense of purpose and new criteria of relevance, It is a funda-

1

,‘.E.mE& truth of practical and scientific psychology that purpese.._.

increases ease. of learning ; students can be expected to acquire more
rather than less mastery of legal technicality when the comparatively
small repertory of key legal terms is considered in relation to the

~ goals and .,.&5 vital problems and processes of democracy, rather

than in.a formalistic framework, unoriented towards policy.s

22. See Llewellyn, “‘On What is wrong with the so-called Legal Edu-
cation”, 35 Celum, L. Rev. 651, 669-70 (1935),
23, Supra note 15, ,
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oduce could also form a basis for the new

Jurisprudential course in India.

The Hindu concept of Dharma needs to be understood first and

s can be taken from specific
Heﬁat.‘ozézﬁ law, corporation law etc, for
In this way, the student treads on familiar
ground and the teaching of J urisprudence becomes meaningful ratier

than abstract and unreal?” Various schools of jurisprudence should
s of ancient as well as modern

be discussed by resort to original work
almond’s Jurisprudence is

philosophers and jurists. At present S
prescribed as 2 text-book in most Indian Law Schools and the
students are required to read a little bit of Maine and a little bit of

Paton and the student’s feast of reason is complete. There will be
little excuse for allowing students to become law graduates without |
even an awareness of the trends in legal theory and philosophy. -

subjects like contracts,.

The main purpese of studying jurisprudence is to view the social problems
facing the community and to provide guitable solutions for them. It is
therefore 3:::& that fora teaching of .Elmuacanbnn in this country, the

d, the cusioms of the Indian people and the history

Indian social Backgrourmn

of its laws must be constantly kept in mind.”8

dy of Indian and Western thoughts on a given
problem the solution which comes out of the fusion of Eastern and

Westeri theories must be most suitable for Indian society.?
Property Law®— The organizing focii of the ‘property’ courses /
must be such goals as the wuse of land for providing adequate, cheap

Wwith the stu

e ——

J————
d the Natworal Law

“yyrisprudence Cu rriculum  an

26. SecS. Rangarajan,

Concept™, 3 Taipur L. 1. 143 at 132.
27. In the teaching of Jurisprudence in our country we have not yet

focused our €Yes on practical problems. That is why it is regarded by many,
demic piece of study,

anfortunately, as a mete aca one with which the student is
concerned for the purpose of the examination only, having aothing to do with the’

practical requirements of ajudgeora lawyer.
28. N. R, Sharma, “Teaching of Jurisprudence in I

215, See the same journal for Indian material on motive,

of Punishment.

ndia™, 3 Jaipur L. L
intention and theories

29, Paton, A Text bool &.g.z..._.h_u_.:%:nn. 1 (2nd ed. 1951).
property course.

30 See supra note 11 at 248 for a briel outline of the

It includes the techniques for expanding planning ared, techniques fort establishing
and naintaining “physical design’ and permissible uses of arex which further
includes ‘planning laws'. Can affirmative measures he worked out to supplement
the negative measures of police power regulation 7 Communily purchase of Tand.
How can this method of control, used so successfully in Scandinavia, be adapted
by this country ? Institutional structure. How can long-term ,_'.%m_._.aam be best
introduced inte 2 w:o:.no:.s. political structure 7 Techniques to provide adequate

housing-
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housing to everyone and for growing more food. The concept of
property in' historical perspective and the present composition of
property and its distribution among people must be studied and to see
how the traditional concepts may be changed to achieve these goals.s

Elements of the Indian Legal System— At present great emphasis
is put upon ‘historical’ studies which end up being a narration of
facts without coming to grips with causes or conditions, leaving the
potential policy-maker helplessly inadequate for modern conditions.
Historical studies must be made useful by relating them to past and
present conditions. In such an organization institutions like the
Mayor’s Court, the Supreme Court etc. would be studied with
reference to the historical development of the concept of ‘Rule of
Law’ in India or to trace the independence of the Judiciary from ‘the
executive.

The Panchayat systern has been revived by the Government in
villages where eighty percent of the Indian people live. The course
should include research studies on the working of the village and
caste. panchayats as agencies for dispute settlement. A great many
disputes are settled out of court. Research should be done to find
Sut the traditional means available and employed by people, in the

" present system, to settle disputes.

The Law teachers should make it plain to the student not only
that there are different ways of settling disputes but many ways of
getting results other than by disputation.

Torts—What are the hmportant injuries, intended or unintended
recurring in our society? How could the prevention of injury and
the lessening of loss to society as a whole be realized as a goal in
addition to the goal of readjusting the distribution of loss among
specific individuals ? How can “libel and slander” be handled in a
way that will promote respect for civil liberties and realistic reporting
and comment in the channels of public communication ?

Business Association—How can business managers be made
more responsible to investors, labour, consumers and the public
interest ?

Insurance—Why link “fire” and ““life” insurance ? What is the
function of each? If the most general function of insurance is to
make certain by present relinquishments a future flow of stable and
adequate income, should not the function be performed by government,
since its taxing power can base :Hn zﬁEHmn reliiliishments on ability
to pay ?

31, The concept of ‘common’ property, the basis of the Israeli “Kibby-
zim™, might be a possible soluticn.
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Administrative law—Should be studied in the factual context to
make the syntax with which it deals meaningful. Explicit and creative
attention should be given to how ‘‘administration™ can be adapted or
even further extended for the better promotion of democratic values.

Inthe Delhi Law School new subjects like Election Laws,
Public Cotitrol of Business etc. have been added. 1n the other Law
Schools the diration of the course has been made three years but in
Bomw of them the curriculum remains the same. These subjects should
be -added in all the law schools and important modifichtions made in
the noe.xw.:ﬁ‘om each course. The law schools should be concerned
with the QQ s problems and in any extension of the Law school’s
concerns vDoEQ should be accorded to subjects like urban redevelop-
ment, mass -transportation, environmental health and amenities, fair
employment, civil rights, criminal law administration, consumer
profection. A course in cconomic development is imperative for
developing countries.”? _

Atthis ‘stage the question may arise whether thes¢ problems
are not more- mﬁ?om:mﬁ@_w the concern of the polifical scientist,
economist, moSo_omumm and social ﬁmwo:amom_ﬁ the social worker,

' _public, an:w physician and city planner ?

w_.owommoﬁ Om,ﬁ.m gives the answer to these questions thus :

The _m.,fé&n.m concern goes to the qualily of the social process.... The
Lypical problem confronting the lawyer is how to protect the individual
against the bureaucracy... Sometimes though checks have been provided
there is no one capable of impesing them. 1n other areas, the typical

" ‘problem is how to provide a bureaucracy capable of protecting the indivi-
dual or how to assert the public interest cffectively in classes with privated,

" interesis.that often are more ably represented or more aggressively pressed.
These tasks may entail the enforcement of existing law or the creation of
new Jaw, Troubles may spring from the obsolescence of legal instrumen-
talitics or procedures which have persisted for want of studies searching
enptigh to reveal their efficiencies. There may be need for social inventions.
There will certainly be need for the identification of goals and the articula-
tion of issues where goals conflict.33 -

,.L.Hmnmn wnogogm,w he says,

PR

all m:& rise to law-jobs, but jobs not likely to be done if we depend on
the E;E:co and resources of individual lawyers of on improvised political

] 32, Mr. Justice Holmes observed in 1897 : ““For the 1ational study of thes
law the black-letter man may be the man of the present, but the man of the future
‘s the man of statistics and the master of economics.”  “The Path of the Law”,
10 Harv. L. Rev. 457, 467 (1897},

33. - David P. Cavers, hac in @ Changing America, ed. Hazard at 139,
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MMMMMB,H_.M oh.ﬂw“ﬂvn_wwnwﬁaw%m:_nm a mwnmm._ o..n_nm. in which due Hu_.on.nmm.
: c ual protection of the laws are . atti

. Mwm_ﬂw_ﬂnﬁ_: :oﬁ.no:ﬁ about simply as a result of some Fsﬁn.mm w_“.ﬂw_ww_

or und 08 .QE.EM.Q occassional exposures by crusading _.o:.nnw_._.ma.

g new _nmp._E:onm and procedures to replace outworn or’ o.:Emaa

cnes, and ascertaining how their ends can be achieved without the mmnH:..Hnn

Om alues basic to the law a .
¥ , atet } : b the law
” asks that can best he m.mw._._:um. d u ¥ T

o HH.H the réceived traditions, law schools are viewed as ‘teaching
institutions, whose research activities are essentially incidental,  Yet

in problem areas he has mentioned our need is not to teach but to

_amzr.mna to learn a very great deal. That learning requires-miaj

organized investigation, with corresponding. costs in Hmznm.aa., _om.
Eonﬁ. Studying and administering to the cities’ many :.o:.Eamﬁ. .“M:
require enlistment of persons representing a variety of &m&@:nam

The _mﬂ.wn.a.m. task is the synthesis of knowledge and skill of diverse
other disciplines and professions in formulating policies and, .Em,u.nmnw.....,

.m:w:Ezo.:m and procedures, and the translation of academic learning
:.:o mnﬁ._cs. To discharge this role the law men will .. need t .:m.m
literate in the languages and familiar with the methodologies .o.% En
social sciences, to be sensitive to their concerns and to munanmm? th )
potentialities and limitations. Thus equipped, law men ‘should w:.
able to workd effectively with the experts and in the process to'ir ;
in the latter a clearer awareness both of values to iEow.memE
spokesmen for the law are committed and of the problems ¢ ‘nm. h
their legal training has rendered them alert. o H.or
It is as a base for institutions, in. universiti i :
ment, concerned with the application of social mnmm_mwwmammﬂ_mmwnﬁ.wwjﬂ-“
schools, which can command resources sufficient to o..a | .MS
function, can play a new role. perbm ﬁ *

In Hn&m there is the necessity of training law man.n..m .,5. mw
_o.mmm the rudiments of social sciences so that they will be sensitive to
dilernmas created by the grafting of one society’s institutions. on o a

different culture. All this has little relation to what law -schools -

have traditionally done, For Institutions that have been fed a

steady diet of judicial decisions, the notion of finding out what . is -
g .

actually happening to people under the laws must seem utopi
the reverse. But we must do this in order to make law ;.o_mwm”wﬂ, o
our needs even though it is a difficult task, Even Jerome m_.mmw : Mo
mz.mcmﬁ_ persuasively in favour of “lawyer schools” recognj g% .
importance of the related study ‘of disciplines other than ::w e the
But here we must sound a note of caution. As Professor
.Zoanma and Lasswell put it ‘“Heroic but random, efforts ﬁm
integrate ‘law’ and ‘the other social sciences’ fail S.ﬂo:um_p lack ow.

[Vol.1:1"
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what is peing integrated, and how and for what purposes. All attempts
to relate such fields or courses to each other are frustrated by lack
.of clear social goals and inadequate criteria of importance. The
relevance of ‘non-legal’ materials to effective law teaching is recog-
_nized but’ efficient techniques for the investigation, collection and
presentation of such materials are not devised.” Thercfore, before
we embark on the new inter-disciplinary approach, extensive research

‘shoutd be done.
To develop skills of thought, observation and management,

Professors McDougal and Lasswell recommend the preparation of

materials on thought and language that can be kept readily available

to the law student during all the years of his trzining, The incentive

to master the tools of thought and language should be continually

reinforced by a word-consciousness cultivated by the teachers in the

classroom.  As a guide and companion fo many of the skills valuable-
“to the law student it isadvisable to prepare and keep up to date
through constant revision a collection of materials that may be called

“The Skill Book™.

When we take our values for granted we may not only make mistakes, but
find ourselves at a disadvantage in the articulate defense of our values
when we meet anyone who doubts or rejects them. Part of the lawyer's
training should be familiarity with the thought fand speech of those who
are currently invoked as authorities in confroversies over value. Fence

a place will need to be found in the Ski

prevalent modes of legitimizing democratic or anti-democratic values. 3

One part of the Skill Book may include handy descriptions of
the techmiques used by qualified specialists in collecting social data
together with the conceptual and technical processes by which they
rearrange their observations, Sometimes a procedure calls for pro-
longed contact between the observer an
tion under survey.

# Professors McDougal and Lasswell have also recommended the
the preparation of a “Trend Book”, to make available to the law
& to social trends as a corrective of the many distortions
It would contain information about
the population of the country, density, distribution and biological
chatacteristics of the people of (India) and the world, trends in utili-
sation of resources, changing methods of getting social results

etc ®®

student a guid
that result from specialisation.

11 Book in which are ammo_.:una\

d the individual or the situa--

1||||||1l
34, Supra nole

coniroversies over value.
35. See supra note 11.

11 at 270. See footnotc 95 for a list of authorilies in
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The student also needs a guide to the best sources of informa-
tion and analysis about the major fields of national policy from the
ideological, diplomatic, economical and strategical standpoints, For
this purpose it may be wise to arrange for a series of seminars,
available to the students in their last year, on each of - the four fronts
of policy.

Legal-Clinics

The system of apprenticeship and the Bar Examination has been
abolished by the Bar Council of India under its statutory authority.
The sole qualification needed to enter the Bar is the Law Degree.
Legal-clinics, therefore, should be established in the Law schools
which would provide practical experience but in a manner more
uniform, more comprehensive and more continuous.®®  The
institution of legal clinics would serve the purpose of rounding
off the curriculam of the law degree, of ensuring a wider and more
uniform contact with the practical application of the law than it is

believed is either usual or possible under a system of apprenticeship,

of teaching the student how to handle clients, and of aiding poor
people to obtain justice. The experience of every civilized country -
has been that where legal aid facilities are provided a steadily
increasing use of them is made by poor people.

These legal-clinics could work in co-operation with 'the Legal
Aid Society of India.®” The attendance at the clinic should be
corapulsory for all students and work in the clinic should form an
integral part of the curriculum. The clinic should be open every
afternoon and perhaps two evenings a week for the convenience of
those persons who could visit the clinic only in the evening. The
actual direction, contro] and government of the clinic should be
vested in the Deans of the various Law Faculties ‘who can entrust

36. There are a number of objections to the system of apprenticeship.
The most obvious objection is that the question of whether an apprentice will
learn anything about the practical application of law depends almaost entirely on
the sense of duty of his employer. A knowledge of human nature and the best
method of handling clients can only be gained by actual contact. In law offices,
however, contact with clients is necessarily and properly Eolmoﬁ prerogative of
the employer not the apprentice. The absence of-§uéh experience necessarity
means that the apprentice enters upon- his’ o_.omnmm_o:m_ Iife with absclutely no
guidance, whether theoretical or practicai, in regard to these problems, irm_:n_.
of professional etiquettes or ethics, which will inevitably confront him irom time
to time.

37. The Society was inaugrated by the President of India on March 28,
1970 at Delhi. In his inaugral address the President m:dmmna Em importance of the
role of students in making legal-aid nm.ansé.
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:ﬁ.&@ to day ammvo:m:&:&‘ to the other staff members The details
of the working of these legal clinics can by worked out by each
law school 16 suit local conditions.” -

The mEmoEm shouyld be made aware :J.mﬁ the poor people have
problems alf their own and working for them is completely different
from working for-a rich client. Poor people are not just like rich
people E::oﬁ money. Poor people do not lead the settled lives
of the rich into which law seldom intrudes. Poverty creates an

"abrasive interface with society ; poor people are always bumping

into sharp legal things,®® The lawyer for poor must understand

" the relationship of poor people and the law.

- 'The law - schools never concern themselves or their students
with what led a client to become involved with the law, or with what
happened to him after he won or lost in a court.

A m:.mEmm example of-this ommission is the total failure of the law students
1o mmwn what happens to a criminal once he is convicted, Lawyers have
regarded conviction {and the final appeal) as marking the end of a defen-
dant's'involvenient with " the ‘law'. For the criminal offender, however,
conviction is more a beginning than an ead. To the great detriment of |
society, lawyers {and therefore courts) have not seen the penal system as
a part of-the legal system. This blindness has cost prisoners fundamental
- rights,'and has lead to a rccidivist rate which virtually guarantees the
society and the convict that once a man is convicted of a crime, he shall
never again be a free or useful person. 30

Producing materials which make the law accessible to poor
vnov._.o is a vital task. Having a summary and explanation of the
laws which affect their lives means a great deal to poor people.
Many poor people do not even know that they have legal rights ;
very few know the substance of even their most fundamental rights.

' This practical training would benefit the student a great deal.
Besides giving him an jnsight into the day to day working life of the
lawyer, it would encourage him to use his judgment, to defend his
conclusions when reached, and to realize the underlying principles of
‘the law upon which the details of his case are based, and, the most
important, it would instill into the student, at the most receptive

i SV

period of his life, the duty incumbent upon the legal profession of
ensuring justice for the weak, the defenceless and the indigent.

But we must not forget that if all the lawyers in the country
worked full time, they will not be able to solve all the legal problems

. 38. Stephen Wexier, ‘‘Practicing Law for Poor People”,
1049 at 1050 {1970},
39. Ibid.

79 Yale L.I.

—

T



et Al s R e e

2
3

ULTY LIBRARY

ARl =T e Ve s

LAW FAC

.

. yol 1]
of t nd, i "
o M W%M_Ho H_P %E.Hmor A.\MQ few lawyers will concern themiselves with
. s I said earlier most of the problems th
. . of thé
MMQB ?oﬂ.:ﬁ fact of their poverty, Therefore the effort ,n.h.smwama
M_p.mm;_n_nm these poor people, rather than to solve 2_@.? Ie M
problems. Poverty, .:..w main canse of their legal problems: ¢a m%
eradicated by poor people themselves and boﬁ.g péople who .w_. ot
‘-‘fﬁooﬁ Lawyers should find ways and means of o.wmmnwum:., mr:oﬁ
wnoha_w and suggest remedies. Litigation does not help %.mE.m ﬂ%w.m
at all it does anything, it leaves them poorer, unhappier and HHE..._M.
. 5e
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off than before, Ways must be sought to awaken students to appre-

ciation of the importance and tlie techniques of preventive Jaw.
The rmmm_-mﬂ clinics should not develop into ﬂowommﬂ. vhic
“ﬂw& no real a_m,n_”nuoa in the life conditions of the poor Smw:
yers of a country like ours, working with underprivile .nm. ents
may be best able to create new forms of organization, soci w e
5.&.8:5 provide the most adequate _.onqnmmimmozu mop..u.mﬁ:m:n e
ﬂ”w:mmw“ﬂ . r:. we do not succeed law is likely to be seen m.mm N.MMMMH.
way in mmmmﬁamurrﬁmz oEuhomm ﬂ:o. poor. Law must prove itself and
ot rest sai ied that the public will believe in the superiority of |
awyers tell them so. ZD DA

fob&_.%.w.

In orgamizing the curriculum care St 1o
v.caoz the student with too many ng.oowww ﬁ_ﬂoc meww% %.%ﬁ E..w<.2.
time to R.ma whatever he wants to, write papers and pa M ; naosm.:
mx.:.m-mcz._o:_ma activities. He should not lead a Qomw_._amxw H..“Gm.:.o "
scientist. To avoid overburdening we could replace w.onﬂ_“.wm_mwm%

) e
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Conclasion for Carricalum

40. Today one of the welcome and encouraging devi .
X el i i

Hﬂ“ﬂﬂ ﬁWn i“mnwugua .mnnnEm:nn. c.w the bar of an oﬂ:wmzmmﬂuoz%o_”&baQ._nm
sentation .oﬂ the poor in both civil and criminal matters. To ‘m o
_mswn..am M_Wmﬂﬂw_ﬂ_,“ﬂmmm ﬂﬁ a duty to represent individuals s munanncwﬂﬁ. Mﬁ..:%m
fa firms are ch w.,._mm y young _ms.?.a to take on causes rather tha ns m.u.
and n_.a_.:ow. om: :m..m:m cascs m:.a also causcs, there is a difference.. e ey
ot the o _mm mn_w.m_”._mm ogn.n,m_ﬁ. a.aa_nm:oz_ The undertaking is mrmﬁ.n.n_. and -pr
cuted nat in U_.om,_.EMq <_~: _.op:.om of the client, but in maximum D:.Eowm.:ﬂ e

- It is, inessence, project-lawyering, rather than o_a_.mMM

“The cause,

Hn—un.ﬂan.bﬂm.ﬂo_._. i i
21 Urban O—._.Oim._. environment improvement, .:_mznn for classes n.
T v ! es of

poor like the American Indians i
: of the Mexican Americal imi
umcm..nm m.nm the ».oﬁ_.._m of the legal work in these cases 3:__ " dmir geat
vindication of an individual. ‘ » racier than the defense or
In Griffin v. Ilfinois, 351 U.S th o
) \ 8. 12(1956) thé Ameri : Cour
that the A : : merican Supreme.
_umg&nu_.m M,.a n._nn:aﬁm:mnm in which the state hds an mBH.Bﬁ?m 9:» mME:. re
ps Howing from different economic circumstances,* Y o it he
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wnimportant existing courses't with the new courses like sociology,

economics, psychology etc. If a student can be made to develop
lawyer’s skills such as case and statute analysis, induction and
deduction, policy analysis, criticism and prediction, within a narrow
area within a specific-field;’ fie should be able to apply them with
some success to other areas within the same field. In the first year
* those courses could be tanght which would teach these skills and
in later years some of the course being taught at present could be
removed and the new courses added. The curriculum should be
organized more imaginatively. We might shift a first year course
to second year or incorporate it with another course without realising
that the Professor who took that course is best ‘suited to teach the
first years because he best teaches how to read cases with under-
, standing.
We must [remember
“thing” that you “gequire’’.

that a good legal education is not” a
It is not something that you get by

simply adding up a number of separate courses as you would acquire
a cadillac on the installment plan. Like law itself, education is not
a “thing” but a “process”. You do not acguire a process, you
participate in it. But it is, of course, important that the participating
process deal with issues that are relevant to the needs of today and
probable the needs of the future. The danger comes when our
conception of “needs” is too narrowly focused on problems that are
immediate and pressing as opposed to those that are basic or those
that portend significant changes. .
If we organize our curriculum on these lines we will be pre-
paring good lawyers for the Bar and the public service and good
research scholars and policy makers who are capable of and willing
to participate actively in community decision-making processes, and
whose contribution to these processes will tend to maximize the
society’s preferred values.
It is not enough to change the curricufum and to improve the
ch course. The formal structure of the curricufum and
the internal arrangement of a specific course are not nearly as import-
tant as the process of communication and intellectual stimulation
~, that takes place inside the classroom during the moments of con-
=~ frontation between the teacher and students.* To accomplish this
we must have a good student body and a good teaching staff.

content of ea

—
41. Courses like Military Law, Court-fee Act, Suit Valuation Act couid

easily be replaced. The present Military Law course does not offer much and
part of it overlaps with the English Constitutional Law syllabus.
42, According to Charles D. Kelso the minute we divide the topic of

education into curricula, courses, methods of teaching etc. we create an obstruc-

tion in the path of reform.

e e e YOy
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Admission of Students

At present students who do not get admission in other pres-
tigious cources join Law schools where you can get admitted even
with very low marks. If we want to achieve the goals we have set
out we must take students who are really interested in the study of

law and who have an aptitude for it. (We are essentially creating ae

man who knows the law). As at present, admission should be open
to all university graduates who have done their graduation whether
in arts or sciences or any other subject. There are proposals that
we introduce law subjects at the pre-law school level in the Arts
course and then take only those students who do well in that. This
process would result in excluding from the schools good science
students who might decide to take law after graduation. Alse it is
well established that just any and every discipline is useful for the
study of law. The science courses are as much useful as art courses
like philosophy and economics. What is needed isa student who has
had a good basic educaticn and is aware of and concerned about the
. world around him. There are also proposals that, like Medicine and

rd . . .
- Engineering, Law should be made five or a six year -course to bhe

taught right-after school. This proposal does not sound very feasible at

at this stage. In India at present, students decide late in their Jives

whether they should join law. Besides if graduation is made a pre-

requisite then only those really interested in the profession of jaw
would joinit. Students with low marks may be taken also. But to

ensure that we get ‘good’ students, that is, :Smo,,...s.&o want to be

lawyers because they see law as a  satisfying, challenging combination
of personal opportunity and service to society, we must introduce an

Entrance Examination like the Law School Aptitude Test in America,

the details of which will have to be worked out in consuitation with

the various law schools. Good students must be found and must he

helped by scholarships when they cannot otherwise afford legal educa-

tion. We must also discover ways for educating the public opinion

of the nation to the need for good lawyers.®® This could partly be

done by introducing a course on ““the role of law as a social institution
and the processes through which law functions” at the college level.

This will help bridge the gap between the lawyer and scholars trained

in other disciplines. One result would be better communication

between them which would also aid 1" developing law school

curricula according to the inter-disciplinary approach.

43, This will kelp in procuring good students for the [aw schools.

-
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Teachers” i
If the dream of providing the best form of legal education is to
become a reality we must improve the quality of teachers. The. LL-M.
programme should be oriented towards producing better teachers,
Some - good law schools like Delhi could reorganize their Li.M.
vnomﬁma__um_. with the specific purpose of producing good law teachers
who would be in great demand in the other Indign Law Schools.
Instead of doing a large number of different subjects as at present,
they should be given specialised training in their field of interest—the
subject they will finally teach. They should all be given a large over-
(dose of jurisprudence. A student who intends teaching criminal law
will then be doing, besides the traditional Criminal Law and Proce-
dure courses, courses like Criminology, Psychiatry, working of prisons
and criminal courts in India, Police Administration etc. In short,
hé must have some basic understanding of basic social and psycho-
logical factors involved in all phases of the criminal processes from
police operations to the prisoner's re-assimilation into bis community.
Likewise a student specialising in constitutional law would do courses
in wo:cdw_ Science, Economics, Administrative Law, Public Control
of Business etc. e need not do Torts or Contracts. The impor-
tance of comparative Constitutional Law should be stressed here,
The study of the Legal systems of other countries provides very
useful insights into your own systems and gives a broad perspective,

. To keep the teachers informed about the latest developments
in legal education we must have refresher courses for them where
they should also be given inter-disciplinary courses.

The number of teachers should be increased considerably so that
niore tutorial work can be done. The teachers should not be over-
burdened. They should have enough time to do research work of their
.oaﬁ and to plan what and how they must teach a particular subject.
This is possible only if we have more teachers. The students must be
given uﬁ.mosm_ and detailed help in their studies, By such measures
they can slowly and painfully become a wave which will sweep into

“and through the legal profession, a wave of enthusiasm and devotion.-.

which will freshen the waters of Indian Law.”%
We must have whole-time teachers in the Law Schools, At
present some of the law schools have part-fime teachers who are

_ practicing lawyers. They are supposed to bring their practical

experiences to. the class-room but far {rom doing that they are toq

44, Bertram F. Willcox, “Impressions of the Kasauli Seminar on
Legal Education™, 4 Jaipur L.J..204, 206 (1964).

V
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tired and over-worked to plan their classes and to teach effec- .

tively.$s .
Salaries adequate to suppott the teacher must be paid so that he

is not forced to supplement his income by engaging in active practice, .

Better salaries ‘would attract better qualified men and women to

- .__the teaching profession. At present many of our brilliant young law

SR ki

graduatés join the Bar because of brighter prospects® and the less

ambitious take to teaching. The teaching profession should be made

as attractive as possible if we want to have good teachers. They should
have cnough independence and security. They must see important”

and appealing opportunities ahead of them. There is no reason why
a4 member of the teaching profession should not be appointed to the

bench of an appellate court in India. There is a tradition of "drawing
the bench from the practising Bar. This tradition, however,” ‘deve-
loped throughout a period of time when the law teacher was' little
known, and even when he was later grudgingly recognized he was
tréated as having less to offer than the “practical” lawyer. No one will
gainsay the advantage of appointing practicing lawyers to the trial
court. In an appellate court, which is at least as much concerned in
setting the law for the future as deciding the immediate case, “the
reasons for his appointment are much less obvious, and ‘these of
man of legal research more obvious. :

Method of Instruction

The case-taw method of teaching has proved very successful in

Delhi. The cases are taught by the socratic method, therefore - there
is a two-way traffic from which both the students and teachers: benefit
a great deal. The students besides learning more of the legal: techni-
calities learn how to argue, in class.” The case method should. be
adopted by other law schools as well, But the case-method is Very time
consuming and does not tell the story, therefore the number of cases
should be reduced and other extra-legal material added. Every class
could begin withithe case-method and end up with the problem method.’
The problems should provide a very good mental exercise ,m@n_, 1he
students. Case-books need to be prepared. Some great’ ﬁm.mn&ﬂ,m

[Fol. 1:1

45. Butcf Jaipal Jhala, “‘Legal Education—Towards New m.ozwomm....

18.C.C. (Journ. Sec.) 42 (1971). S
46. They earn more and efhinent members of the Bar can U,n and have

been nominated to the Bench. :

47. The emphasis in the case law system has shifted from its asserted

“seientific goal” to its more practical purposes. See 64 Colum. r...w.n..... 7104 at
714, '
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might be capable of escaping the conceptual bounds of the case-book
but most would stick pretty close to the materials bstween.the covers.
Therefore we must have good case books complete with comments and
notes written by jurists. A féw case books have already been
published. . The -firsty” Tort through JIndian Cases written by B. S
Sinha is strictly not a case-book for it cortains only the summaries
of cases and no extracts as the American case-books do. Another
case book known is Case Law on the Constitution Codes by N. A.
Subramanian of Madras Law College. It again is not a case book
but gives the summary of cases. The third case-book available is
Law Relating to Government Conirel over Private Enterprise written
by N.R.M. Menon and N.G. Mysore of the Dsthi Law School,
The Delhi Law Schodl has recently published a real case book on L aw
and Poverty and the hope of publishing future case books is entirely
there. The teachers will of course have to be more imaginative and
should make class-room discussions more realistic and comprehensive
by references to comparable cases in the nofes, to problems and to
extra-legal materials,

In the class-room one’s willingness to speak from partial know-
ledge, from uncertainty, from empathy unsubstantiated by conclusive
documentation is systematically discouraged. The only facts which
are considered are thos¢ which meet the convoluted and rarified
standards of proof needed for one and oaly one forum-the courts.
Intuitively formulated hypotheses are not even honoured as points of
departure for more systematic attempt to marshal the facts needed to
generate change. In life we never have all the facts we optimally
could use to make a decision. To impose such a pra-rcquisite to
speech in the law classroom is in fact to compel silence. And all too
often, to withhold one’s voice is an act of moral abdication *®

Legal discussion typically preoccupies itself with legal rules and
legal doctrines, The more*avant garde™ discussions utilize the find-
ings of other disciplines and advance them as bases for rejecting one
doctrine and accepting another. The debate rarely moves from rules
and doctrines to issues of legal institutions or new modes of redress
available outside the courts. But when an institution stands as an
inseperable barrier to effective remedy, the practitioner must turn to
new institutions, forums, doctrines and rules. This is the area of
debate that will ultimately determine the shape of a new legel system
capable of dealing with the vast explosion of rights and grievances and

48. Bdgar S. & Jean Camper Cahn, ‘‘Power To The YPeople or the
Frofession—The Public interest in Public Interest Law™, 79 Yale L. J. 1005,
1026 (1970},
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unchecked discretionary decisions for which the courts will provide,
at best, a forum of last resort.*

Examinations,

A teacher should be given complete freedom to teach his sub-
ject in the best manner be can conceive of and having given him this
freedom, he should be allowed to assess the progress made by his
students whenever examinations are held.

A law teacher, according to Professor Willeox must be ?mm to
set his own examinations and to grade them.

If a teacher is not trusted, he cannot teach effectively., He cannot teach
anything new if he knows that students whe believe him will be penalized
as a result. He cannot keep in touch with the changing legal and social
scene. He cannot experiment with new methods, probe new ideas... Not
all leachers are trust-worthy of course. Some may favour individual students,
Some may grade their own examinations high in order to make a seemingly.
brilliant record. But thesz evils and these dangers shrink into in signi-
ficance when contrasted with the inestimable blight of imposing on law

R teachers the examination and grading of their own students by strangers—
and often by strangers who know little mum care less about the subjects or
the courses.b0

'In Delhi the teachers correct their own student’s papers but the
roll numbers are there so the teacher does not know whose paper he
is correcting. This is to ensure impartiality. In most other law
schools the papers are both set and corrected by ms.m:mnnm In my
opinion it is very imporiant that the teacher knows whose paper ‘he
is correcting. The purpose of an examination is to facilitate the
teacher in assessing the knowledge of his students and it is not an
end by itself. The teacher should be given the discretion to pass a
student who has done badly in the examination if' he is satisfied with
his class-room performance. -The advantages of incentive aré well
known. Good marks or just a pass when a student expects to fail
motivates a student to an extent no amount of oral encouragement
can parallel. On the other hand a failure is very discouraging
especially when a student has worked hard throughout the term and
for some reason did not do wellin the examinafion. Itisin the
teacher’s hand to make or unmake a person ms%;_ hisjob is-very deli-
cate and he should handle it with carel To enable the teacher to
discharge his Bmwosm_g:@ we must have full faith in him. The fact
that he gives high marks for a mnot too good paper shows that he has

49, Id. at 1026-27.
50. Supra note 44 at 207.
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reasons for domng so—either the student’s class-room performance is
nxon:mbﬂa or may be the teacher is omE.En of rcading below the
paper.52
The research papers written in the tutorial work must be
graded and marks added with' the final examination marks. The |
research work could form twenty-five percent of the total marks for
acourse. , )
In the examination paper hiypothetical problems should be set.
Each problem could be based ona number of decided ‘cases.. The
"question paper should be designed to test the knowledge of a student’
and hot his ‘memeory.

Law schoecls militate against the use of law as an instrument of. social
reform by imposing standards of acceptable performance which are perni-
ciously narrow, They reward ingenuity, even at the expense of human per-
ceptiveness, they reward removal from the chaotic world of emotion, events,
-passions and people to the rarified stratosphere of metaphysical debate
where the ability to proliferate distinctions is the ultimate offensive and
defensive skill.5s C

The acquisition of legal analysis, no doubt an indispensable skill,
should not .be the only standard of academnic performance. The

" ability to.speak to a client, to understand another human being, to

take an inchoate and ill-defined set of demands and give them
structure and content—all these capacities go largely unrecognized
and unrewarded in law schools. “Unfortunately, those among the
faculty who are fit to judge—or to guide—are few and far between.'”5

J cvm

It is ._:m_” not enough to find good students and to give them
good legal education. The students must see important and appealing
owvoHEEram. ahead of them. Thus they can feel a pride in what

51, - A Yale Law School Professor is known 1o have gone to an ailing
student’s cna-man asked him questions and fo have pgiven him an nxnu:nnn
grade. = R

52. ..OvE.mE: in his book *My Early Life’ has described an examination
he once took in school, He did very badly, In fact, he gave upa blank paper

not exactly | blank- because it had a question number in the margin, enclosed by

brackets and .some’ ink blobs alf over the page. The-ieacher was c_u<_c=m€
capable of “reading below the paper” and passed him.

33, Bee supra note 48 at 1027.

54, Ibid. Whatever motivations cali pexsons o teaching law, they :E.E.E.
nately rarely. draw those who would emulate Stephen Daedulus going
encounter for the millionth time the reality of experience and to forge in :._n
smithy of my soul the uncreated conscience of my race.”

4
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they are studying and in the reasons for their work. They must be
made to feel they are important to India.

’ In America there is a competition among the law firms to get
the best talent available and the law students, get booked when still
in school. In India-there are practically no law firms and the ?...8-
pects of starting on ones own are Very ‘bleak. ILaw graduates

__usually work with a senior lawyer without remuneration for four .ot

““Bve years before they can start on their own. The need is to create

“more law firms® and a sense of responsibility among the senior

meimbers of the profession to help the fresh graduates.’ y
India’s simultaneous commitments to economic - development,
a welfare state and democracy imply vast new demands on'the legal
system—demands for systematic but flexibie regulation and for
broader distribution of legal resources. Major initiatives would seem
to be with the government as dispenser of legal regulation, as 2
major consumer of legal services, and (potentially) asa distributor-of
legal resources. Only informed and imaginative collaboration between
* government, legal education and the profession can provide in full
measure its potential contribution toa developed and democratic

India.’?
Conclusion.

- "The creation, through drastic reorganization, ofa uﬁco&.«m,
efficient and top-quality legal education is not merely a matter'of
desirability or even of necessity, it is a matter of utmost importance
to the viability of democracy and of the Constitution itself. . The
quality of the law schools will affect the quality of the Bat, the Bench
and indeed of the administration of law in all institutions and at all
levels. In the words of Dean Tripathi: o

Good and great law schools will not only impart excellence to this quality
but they will also play a big role through coustant education, in’ carrying
the Constitution from the books to the hearts of the people and securing
it there so that its high principles and lofty ideals permeate and-inform all
their institutions and all their thought, expression and conduct.58 -

.

55. Law firms shouid be designed to, free maximum time for, pro bano
work. o C
56, Alumni Associations can play a very important role by, providing,
channels of communication between the alumni and graduating students:.
57, Mare Galanter, 3 Law & Society Nos. 2 &3 {MNov. "68—Feb. '69).
58. P, K. Tripathi, ‘'In the Quest for Better Legal Education,” 10 J JLLIL
469 (1968). : ’ o . . .

\

“and lawyer of tomorrow is trained in merely a technical approach to
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In the words of “a Harvard wo:o;mme :

India today requires superlative legal education much more than does the
West because in India a far ﬁm.m..,imZn ‘balance s struck between the
society's requircments.and reasonably effective exploitation of the law's

uoﬁ::& for contribution to the mecting of those needs.

The law schools must keep in mind that they are not training
lawyers for the first month out of school but for a progressive career
that lasts a life-time. Law schools and legel education have to
prepare students not only to practice law but also to imculcate in
them the scientific spirit of inquiry, critical assessment and evalua-
tion. The students must know not only the legal rules and exact
formulation of legal ideas but also the social policies that shape the
law. Legal education has to conserve and further the social values of
the community and to advance the social good, for, 'f the law-man

law, he may become a reactionary obstructing desirable legal reform
or a revolutionary unaware of the value of what he seeks to sweep
away.®

President of Yale said as back as in 1874 :

Let the Law School, then, c,n regarded no longer as simply the place of
training men 1o plead causes, to give advice 1o clients, to defend n_,mam:w_ﬂ\\

but let it be regarded as the place of instruction “in all sound learning
relating to the foundations of justice, the doctrine of government, to all

thase branches of knowledge which the most finished statesman and legis-
lator ought to know.

59, Arthur Taylor von Mehren, “Law and Legal Education in India:
Some Observations,” 78 Harv. L. Rev. 1188 (1965).
60. ““Memorandum Submitted to the Robbins Committee on Higher
 Education,” 7 Jour, Soc. Pub. Tea L. 116 (1963). ‘




CONSTITUTIONAL VALIDITY OF STATE MONOPOLY
OF ROAD TRANSPORT IN INDIA

Mata Din*

Concept of Monopoly

Broadly speaking ‘monopoly’ means the sole power of dealing
in an article or doing a specified thing. The most important test of
monopoly is the ‘exclusiveness’. In shert, monopoly represents
a set of conditions inconsistent with free and open competition
among the public.” Since we are primarily concerned with the State
monepoly in this paper, it would be better if we also %@5 State
monopoly here. State monopoly means anything which s dealt
with exclusively by the State and the public is not aflowed by law to

“‘enter the field which has been occupied by the State. Malik, C. J.,
observed in Mo#i Lal v. Uttar Pradesk* that nationalisation (State
monopoly) involves two implications :

(i) that the state will carry on the business ; and ) .

- (ii) that no one else will be allowed to carry on this business.

A.,\.oumm:_:cuw_ Yalidity
. '

empowered under the Indian Constitution to grant monopoly in
respect of any business or trade in its own favour or in favour of any
state controlled corporation, ¢tc. N

In this connection, we will have to study the relevant provisions
of the Constitution which permit the State Government io create a
monopoly in its own favour or in favour of any corporate body created

: amended the Constitition? to give power to the State Governments
: to monopolise any trade or business whiclh includes the Road

Vehicles Act, 1939 in 1956 and added Chapter "IV-A to this Act

In this paper we will discuss whether a State Government is

by the state under a valid law. The Parliament of India has suitably

Transport Services also. The Parliament has also amended ‘the Motor ~

which contains special provisions providing necessary powers to the

* MA. LL.M. Lecturer, Faculty of Law, Delhi University.

1. A.LR. 1951 All. 257, 267.
2. First Amendment to the Constitution, 1951 and Fourth Amendment to

the Constitution, 1955. . .
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State Governments to monopolise the road transport and fo make
rules for this purpose under the Act itself,

The State of Uttar Pradesh was the first state to take the lead
towards nationalisation of Road Transport -but it was prevented by
thie Allahabad High Court in Moti Lal v. Uttar Pradesi® In
this case the court held that nationalisation of road- fransport was
not possible without an Act of the Legislature and to nationalise the
road transpert business under the executive order was unconstitutional.
For that purpose the amendment of the Motor Vehicles Act was
necessary. It may be pointed out that at that time Chapter IV-A of

* the Moter Vehicles Act-1939 which empowers the State Government

ito create monopoly of road transport in its own favour, was not

‘there. The Uttar Pradesh Government took action under Chapter

IV of this Act and also framed rules “thereunder, But this Chapter
did not give any power to the State Government to nationalise the
road transport.

. In this case the petitioner’s contention was that the State cannot
claim to have any better rights than the private operators and as such
the State has no right to carry on any business without any legislative
sanction and there was no such legislative sanction for running buses
on hite, The whole activity of the State, therefore, was illegal. The
petitioners also argued that they had an absolute right to ply buses
on the route and that the State had no power to place any restrictions,
In this case four independent judgments were delivered by their
Lardships. - The most important question in this case was whether
road trénsport business can be nationalised by the State Government
under the order of the Exccutive. In other words, whether legislative
sanction js necessary for nationalisation of any industry, particulatly

" the road transport busmess. The Allahabad High Court held that

the State has got full power under Art. 289 of the Constitution to
carry on trade or business. But for nationalisation of road transport
business,: the legislative sanction was very much necessary. Malik,

~ C.J., observed in this connection :

P

I may .Hn_,ﬁ. to the provisions of Art, 289 {(2) of the Constitution which
seetns to'recognize that the Union or a State can carry on trade or business
and provides that the Parliament may by law impose taxation on any
income occuring to the Government of a State. in respect of atrade or
c:mm.sn.wm cairied on by it and Art. 289 (3) secems to draw a distinction
_.uﬂimna a trade or business carried on as merely incidental to the ordinary
mcn.naonm of the Government and other trades or business carried on E“
it 4.

3.7 A.LR. 1951 AlL 257,
4. A.LR. 1951 All, 257, 267,

—




AR ERRTRE R AR

78 DELHI LAW REVIEW [Vol.1:1 .

Turther his Lordship held that the State Government need not

havea specific Act to start transport business for hire.- But if the. a

business carried on by the State Government infringes the right of the

individual, the State Government must have a legislative sanction, .

otherwise this would be an illegal act on the part of the Stdte Govern-
~~ment. His Lordship further ohserved : , o

1 have no doubt in my mind that it is not neccessary to have a specific, Act

_ before a State Government can provide buses for transport of passenger
for hire. 1 want, however, to make it clear thzt nationalisation' of any
industry does not appear to me to be possible without 'legislation as
nationalisation has in it two implications : (1) that the State will carry- on
the business and (2) that no one eise will be allowed to carry it on.. Tha
second must be deemed to be an infringement of the rights. of the citizen -
and, therefote, it must be by legislation and the legislation would probabty
have to be justified under the provisions of Art. 19(6) of the Constitu-

tion.®

Another argument of the petitioners was that they had absolute
right to use the highways and State had no power to restrict its use .
in any way. The court held that there is no absolute right of the
operators to use the highways and the State has got the power to put "
reasonable restrictions on its use by the public. It was also held.
that such reasonable restriction or regulation might even amount to
prohibition if it is necessary to be imposed in public interest. It
means that the State can prohibit the public to use the highways if it
is in public interest and this prohibition would be considered as a
reasonable restriction which is permitted by the Constitution. Malik,
C.J. observed in this connection : o

I may, however, point out that the right to use a highway isa right. which
a person possesses as a member of the public alongwith other members of .
the public, and whatever personal rights he has of using it*are merely as
sucha member. That being so the right has always been held to be
exercisable subject to such reasonable restrictions or regulations, which,
at times, might even amount to prohibition, as might be necessary to be
imposed in _u:_u:n jnterest. From the earliest timss the right has been

subject to regulation.®

The conclusion in the above case arrived at was that the exe-
cutive Government has power to engage in transport and run its own
buses in competition with the other operators inthe State'butto’

nationalise the road transpor{ service, legislative sanction is necessary. .
Aggarwal, J. dissented from the majority view and held “that the

5. A.LR. 1951 All 257, 267. .
6. ALR. 1951 All 257, 268.
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State Government had  no power to run buses for commercial
purposes in the absence of an Act passed by the Legislature
authorising the State to do'so. But in Ram Jawaya v. State of Punjab,’
Mukherjee, C. J., in delivering the judgment of the court, observed
thit the' above opinion of . Agarwal, J. was narrow and unsup-
portable. It s_mm\%ﬁmmmw.. held by the Supreme Court in this case

* thit “specific legislation would . be necessary if the Government
" encroches upon the rights of the individual by doing the business or
. trade under executive orders. Mukherjee C.J., observed in this
connection :

Specific legislation may indeed be necessary if the Government require
certain powers ‘n addition to what they possess under ordinary law in order
to carry on the particular trade or business, Thus when it is necessary to
encroach upon private rights in order to enable the Government to carry
on their business, a specific legislation sanctioning such course would have
to be passed.$ ,

In  Madhab Chandra v. Regional Transport Authority® also
the contention of the petitioner was that the nationalisation of road
transport without any legislation infringed the fundamental rights of
th¢ people. The court .held that under the executive orders the
government cannot nationalise the road transport business without
the appropriate legislation. Ram Labhaya, J. observed :

The executive Government has no power to carry on any trade, business’
or jodustry to the exclusion, complete or partial, of the citizen. It can do
soonly under a law and in the exercise of its ordinary functions, it
infringes the constitutional right of the citizen guaranteed o him by Art.
19(1) (g).10

In Peoples Bus Servicev State!, the PEPSU High Court held
that the provisions of Arts. 19, 38, 39 and 289 of the Constitution
clearly empower the State to start any business in which' transport
business apparently is included and no legislative sanction is necessary
in starting this business. It was also held that no specific Act is
necessary to validate the running of motor vehicles for hire by the
State, particularly when the legislative sanction in the form of the
necessary Appropriation Act to incur expenditure on the business has

7. A.LR. 1955 3C 549

2. A.LR. 1955 8C 549, 557

9, A.LR. 1954 Assam 212.
10. A.LR. 1954 Agsam 212, 218
11. A.LR. 1956 Pepsu 3. e
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been obtained. This is an implicit approval of the State Assembly
and this should serve the purpose of making a specific law., It was
also held that the running of parallel buses by the State Government,
on the very routes for which the private operators hold permits, does
not violate Art. 19(1)(g) and Art. 31 of the Constitution. But the
above logic does not sound well and at the same time it does not
secem to be a good law. ,
In Saghir Ahmed v The State of Uttar Pradesh®®, the consti-
tutionality of the Uttar Pradesh Transport Act 1951 was challanged
"on the following grounds : .
1. that thz Act was discriminatory in its character and contra-
vened the provisions of Art. 14 of the Constitution.
2. that it conflicted with the fundamental rights of the peti-
tioners guaranteed under Art. 19(1) (g) of the Constitution.
3. that it was invalid as it purported to acquire the interest
of the petitioners in a commercial undertaking without
making any provision for compensation as required under
. Art. 31(2) of the Constitution, and
4. that it violated the guarantee of freedom of interstate and
intra-state trade embodied in Art. 301 of the Constitution.

The main contention of the petitioners was that they had been
prohibited from carrying on business of motor transport service on
Bulandshahar—Delhi route under an order issued in accordance with
the provisions of the Uttar Pradesh Transport Act 1951. The Act
which prevented them from pursning that trade or business was
in copflict with the fundamental rights guaranteed - under Art.
19(I)(g) of the Constitution. It was also argued on behalf of the
appellants that their beneficial interest in the - commercial under-
taking was property within the meaning of Art. 31(2) of the Consti-
tution. Since the Act does not conform to the requirements of the
above Article, it must be held unconstitutional. - Shri G. §. Pathak,
Senior Advocate for appellants, put forward a somewhat novel .
argument that the right of the appellants to use a public highway for
the purpose of trade was in the nature of an easement and that
should be'a property in law, and as such there had been a depr ivation
of property by the impugned legislation.

The last contention was held to be untenable by the court’ and”
the Advocate General Shri K. L., Mishra rightly-igficred it. .

In the present case the--Act excluded all private bus-owners
from the field of transport business and prima facie it was a violation

12, (1954) 2 M. L. J. 622.
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of Art. 19(1)Mg) of the Constitution, The question before th

mEuqoBm Court was whether the " violation of the fundamental rj %n

by on.mw::m.m menopoly in favour of state could be justified unde mw
_provision .Oﬁ cl. (6) of Art. 19 on the ground that it amounted t oy
: mozmuo_ﬂ.nnm:._o:o:m on the fundamental right of the _:E_.S.a:& H.MMM.

interest .of the general public.
5 was added to the Constitution
to catry. on any trade or busip

ﬂ_m:mm 6 (i) of Article 19 which
in G.MH clearly empowers the state
ess either by itself &r through any

MoGoH.m.E..wF..,S the exclusion, partial or complete, of the citiz
But clause .mb.c of Art. 19 was not in existence at th e time when Nﬁw
mpugned Aet' was passed by the State. The High Court however me

. E,E that, Amw&a apart from the new provision » the creation of 5 State
mongpoly - I regard to transport ‘service could be Justified ag mmmm

sonable restriction imposed in the interest of the genera] publi

s Mukherjee, C. T X

To dnswer this queslion three thinps wj i

first is, whether expression .aomin:om. mwzu_mnwm,__,” ”Manc.wmnmm%mannma. The

matter n.m. that in other sub-clauses of the Article, .Eom:.; and A
. aau.:....m.rﬁ.v.: as well 7 If the answer is jn mnm:dwﬂ.mﬁ then o __un_:aom el

two .a:nm:n.:.m would arise, namely, whether Em_:.o:.m:m are e Other

wmﬁ, been iinposed in the interests of general public 44 feasonable and

~"Mukherjee, C. J. further i ili
- Mukherjee,'C, J, quoted Justice Patanjli Sastry
vation in \:.m - Gopalan v. The State in this connection : o obser-

H:n use &.En. word “‘restrictions” in the various sub-c}
EG_F..E.,.sn context, that the rights guaranteed by the Mc.mmm
capable of being exercised and excludes the idea of incar :_m_m
the Ennnm.. ‘restrictions” and deprivation are moEo:Eomnnwm
n_E.smnww_n terms, as restrictions may reach a point s.wﬁn:m.
amount to-deprivation. Read as a whole and viewed in ifs s “M oy el
the group of provisions {Auxts. 19-22) relating to *Right to m._.nnm Em g
.n.w seems to-my mind to pressuppose that the citizen to whom oﬂ ¢ Adticle
., sion of these fundamental rights is secured retains the M:Wmn P
WMHMW%_ m_.,nagoa on which alone the enjoyment of these rights

{ratum of

In that case; the issue before the court was
hat case; i undoubtedly dj
from the one that has been raised in this case and SM “MMWE
.5&932 En.nomﬁ.nn.onw given under Art. 19 could go to the Hmn BHEM.
+ total deprivation of"these liberties was-neither raised nor %E.ama ;
o e { in

———
e e————

13, Uttar Pradesh Transport Act, 1951,
14.- Qwun: 2M.L.J. 622, 628.
5.7 (1954) 2 MLL.J, 622, 629,

Recessarily T

PRITEN
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that case. Buta distinction was drawn by the majority .of learned
judges between negation or deprivation of a right and a restriction
rupon it and although it was said that restriction may reach a point
‘where it might amount to deprivation, yet restrictions would normally
pre-suppose the continued existence—no matter even in a very thin
and attenuated form—of the thing upon which the restrictions .were
imposed. Lo .

o

“Eurther, the court expressed its opinion but not finally that the

normal use of the word “restriction” would imply limitation and not

extinction. If the word ““restriction” includes total prohibition then the
law under review cannot, in my opinion,be justified under Art. 19(6).

In that case the law would be void unless it satisfies the provisions
of Art. 31 of the Constitution. If, however, the word restriction .
under Art. 19(6) be taken in certain circumstances to .E.m._..cam the

prohibition as well, then the court will have to sec whether . the pro-

hibition of the rights of all private citizens to carry on the business

of motor transport on public roads within the State of Uttar Pradesh

as Jaid down by the Act, canbe justified as reasonable restrictions

imposed in the interests of the gemeral public. Of course, " the

Supreme Court had held the Act under dispute unconstitutional as it

violated the rights of the citizens under Art. 19(I)(g) but it seems

that the court was more influenced by Art. 39(a) on social grounds. .
Mukheriee, C. J., observed in this connection : -

One thing, however, in our opinion, has a decided bearing on -the ques-
tion of reasopableness and that is the immediate effect which the legislation
is likely to produce. Hundreds of citizens are earning their livelihood by
carrying on this business on various routes within the state of U.P.
Although they carry on the business only with the aid of permits which are
granted to them by the authoritics under the Motor Vehicles Act, no
compensation has been allowed to them under the statute. It goes without
saying that as a result of the Act they will all be deprived of the means of
supporting themselves and their families and they will be left with their
buses which witl be of no further use to them and which they may not be
able to dispose of easily or at a reasonable price. It may be pointed out
in this connection that in part IV of the Constitution which enunciates the
directive ‘principles of state policy, Art. 19(a) expressly lays down that the
state shall direct its policy towards securing that the citizens, men and

women equally have the right to an adequate means of livelihood. 18 - ?

-
Perhaps, the Supreme Court did not look at clauses ()] and

() of Art. 39 and Art. 38 of the Constitution in their entirety. The
provisions of these Articles direct the State that the wealth of the .

16. (1954) 2 M.L.J. 622, 631.
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nation should not be allowed to be concentrated in the hands of

few persons. Rather the wealth should be distributed to serve the

ends of common good. The only way to avoid the concentration of

_wealth in a few hands is the nationalisation or State control over

the private sector. The State Policy of Nationalisation of Road
Transport is undoubtedly in the general interests of the public. It
may also be pointed out that the nationalisation of any industry
does not mean that those who are employed in the industry would
‘be thrown out of the job. They may not lose their means of liveli-
hood. They would be retained in service provided they are found
fit for it as has been done in the case of other industries!” which have
been nationalised.

His Lordship observed in respect of amendment in Art. 19(6)
of the Constitution :

The new clause in 19(6) has no doubt been introduced with a view to
provide that a state can create & monopoly in its own favour in respect
of any trade or business ; but the amendment does not make the establish-
ment of such monopoly a reasonable restriction within the meaning of first
clause of 19(6). The result of the amendment is that the state wouid not
have to justify such action as reasonable at all in a court of law and no
objection could be taken to it on the ground that it is an infringement
of the right guaranteed under Art. 19{[){(g} of the Constitution. The ques-
tion of reasonabilily would not have arisen at all and the appellant’s case

on this point, at any rate, would have been unarguable. These are howe ~

ever considerations which cannot affect our decision in the present case.
The amendment of the Constitution, which came later, cannot be invoked
to validate an earlier Legislation which must be regarded as uncosstitu-
tional when it was passed.1¥ .

In this regard Professor Cooley has also been quoted in this
judgment who observed, “a statute void for unconstitutionality is dead
and cannot be vitalised by a subsequent amendment of the Constitution
removing the constitutional objection but must be re-enacted."ta
The court decided that the impugned law is unconstitutional and
should be held void, in the following words :

We think that this is a sound law and cur conclusion is that the legisla-
tion in guestion which violates the fundamental right of the appellants
under Art. 19(1)(g) of the Constitution and is not shown to be protected

17. Like insurance and banking.
18. (1954} 2 M.L.I. 622, 631-632.
18a. Cooley, 1 Constitutional Limitations, 384.
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by clause {(6) of the Article, as it stood at the time of the enactment, must
be held to be void under Art. 13(2) of the Constitution.1?

The next point which was disputed was whether the deprivation
of the petitioner’s right to run buses or their interest in a commercial
undertaking should attract the provisions of Art. 31(2) of the Consti-
tution as’ the deprivation has been made by the authority of law
within the meaning of cl. (1) of that Article. The court held that
deprivation of business and trade means the deprivation of property
and hence it should attract Art.31 (2) of the Constitution. In deciding
the above question the court observed :

In view of that majority decision it must be taken to be settled now that
the clauses (1) and (2) of Art. 31 are not mutually exclusive in scope but
should be read together as dealing with the same subjeet, namely, the pro-
tection of the right to property by means of limitations on the states power,
the deprivation contemplated in Cl. {1 being no other than acquisition or
taking possession of the property referred to in Ciause (2). The learned
Advocate General conceded this to be the true legal position after the
pronouncements of this referred to above. The fact that the buses belonging

2 to the appellants have not been acquired by the Government is also not

material. The property of a business may be both tangible and int engibie.
Under the statue the Government may not deprive the appellants of their
buses or any other tangible property but they are depriving them of the
business of running buses on hire on public roads. We think, therefore,
that in these circumstances the legislatioa does conflict with the provision
of Art. 31(2) of the Constitution and as the the requirements of that
clause have not been complied with, it should he un_n to be invalid on
:.E ground 20

.>m, far as Article 14 of the Constitution was concerned the
court held that the law in question does not violate the right of the
petitioners at all under this Article. ,

When the State of Uttar Pradesh lost the above case, and the
impugned law could not be saved under Art. 19(6)(ii) of the Consti-
tution, the Fourth Amendment to the Constitution was introduced
and passed to wash away the effects of this case,

But it should be kept in mind that the First Amendment to
the Constitution which added sub-clause (ii) to Art. .G@ was
meant to clarify the intention of the makers of the-Consti-

tution that state monopolies or . nationdlisation schemes which
may be introduced by legislation are illustrations of reasonable
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Hmmc._osoum imposed in the Eﬁmamﬁm of the general public and must be
" reated ay mzor L

Qm‘_ms&.mmmmwo: observed in :6 case of Akadasi v. State
of Orissa’:

The Constitution makers had apparently assumed that the state monopo-

lies or schemes of Nationalisation would fall under, and be protected by

Art, 19(6) as it originally stood but when judicial decisiops rendered the

said mmmzaucou invalid, it was thought necessary to o_m:Q the intention

of the constitution by making the amendment. It is because the amend-

ment . was thus made for purposes of clarification that it begins with the

words *in, particular”. These words indicate that restrictions imposed on

. the fundamental rights guaranteed by Art. 19(1){g) which are reasonable

i .. and which'are in the interests of the general public are saved by Art. 19(6)

" Casit originally stood, the subject-matter covered by the said provision

cnsm .Em:nhm_u_n and the amendment adds that the state monopolies or

um:omm:mmcoa schemes which may be introduced by legislation, are an

illustration of reasonable restrictions imposed in the inlerssts of the general

ptblic and must be treated as such. ‘That is why the question about the

validity-of the laws covered by the amendment is no longer left to be tried

in .noE.G..” This brings out the doctrinaire approach adopted by the
amendment in respect of state monopoly as such.2?

‘His Hm&mau further added in this connection in the above case :

In our oEEo? the amendment clearly indicates that State Monopoly
in _.nmﬁnﬂ of any trade or business must be presumed to be reasonable
and in the interests of the general public, so far as Art. 19(1) (g) is
congerngd.23 ’ ,

The Orissa High Court in the case of Lokanath Misra v State
and another- held that where the business involved is of public utility,
-£.g. motor transportation, the grant of monopoly is only a Hommozw_u_n
_Hmm»zo:on upon occupational freedom of the persons.?

- Malik "C.J. inthe case of Moti Lal v. Uttar Pradesh®® also
observed that in certain circumsiances the reasonable restrictions
under Art. 19(6) may include total prohibition or total stoppage or
BouoHuo_w Hs this oo:wﬁozon his Lordship said : '

A.Ua nnma is mrm argument that ‘reasonable restriction’ cannot mean a fotal=————.

stoppage. I do not think this argument is sound. The words in Art. 19
are not ‘regulation’ but are reasonable restriction, and I do not see why,
if by reason of the nature of the trade carried on, Which might be against

19. (1954) 2 ML.T. 622, 32.
20. (1954) 2 MLL.J. 622, 632-33.

Yovat Sy ihd oA

TR EHA LY

21, A.LR. 1963 5C 1047.

22. " A.LR. 1963 SC 1047, 1054,
23. Ibid,

24, A:LR. 1952 Orissa 42.

25. A.LR. 1951 AllL 257,
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public morality or if, for any other reason, it'is deemed necessary in.the

mn:nnm__aﬁ.mﬁ»omnounoﬂm:wm:w:m%cn gm_nowm:nmnpo" an Eo_:aaa
* in the word restriction.26 . '

Further Malik CJ. expressed his views <o€ onno?:w in ::m
connection : . »

The Constitution does not give any list of such trades or Ucmmmmwm and no
-~ one -can claim that he has an absolute right to carry on any tfade ar
business that is now being carried on or that he may invent in' future.

The state must be deemed to have the right under Art. 19 (6), fo regulate |

onuﬂo:mc:m:nrssmm:nmwmau...w:.om:ﬁam"Ommmm om vnc_.:w_:oa oa :ﬂa
arounds of public morelity etc. are quite common.2? .

In Bhikaji Narain v State of Madhya Pradesh™, .the oozn held
that the impugned Act became inconsistent with Art. 31 as- wood as
the Constitution came into force on 26.1.1950 and nonsnnaa to be
so inconsistent upto 27.4,1955. But all the defects in amending statute
have been removed by the Constitution (First & 4th >Bona3ana Acts
1951 and 1955. The facts in this case were as follows :

Each of the petitioners had been carrying on business. as. wﬂmwo
carriage operator for a considerable number of years under. permits
granted in accordance with the provision of Sec. 58 of Motor

Vehicles Act, 1939 {as amended by C.P. and Berar Motor <n?&am .

Amendment) Act, 1847, Very far reaching amendments were ‘intro-
duced by C.P. & Berar Motor Vehicles (Amendment) Act, Gﬁ_ 58
the Motor Vehicles Act, 1939.

The result of the amendments was that the power was m:&: to
the Government (i} to fix fares or freight throughout the Eoﬁunn “or
for any area or for any route ; to cancel any permit after the ekpiry
of these months from the date of notification declaring its intention
to do so and on payment of such ooawgmmzon as might be ?.oSa&.
by Rules, {ili) to declare its intention to engage in the business. of
road transport generally or in any area specified in the notification;

(iv) to limit the period of the licence to a period less than the -

minimum specified in the Act ; and (v) to direct the specified - “Trans-
port Authority'to grant a permit {(inter alia) to the Ooﬁgsni was
financially interested. :

A perusal of the new provisions of the amending Act would show
that very extensive powers were conferred on the Provincial Govern-
ment. The government was authorised, ini exercise of these powers, not
only to regulate or control the fares or freights but also to take up the

26, A.LR. 1951 All 257, 269.
27. A.LR. 1951 All 257, 271,
28 A.LR. 19555C 781,
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entire motor transport business in the province and run it in competi-
tion with and even to the exclusion of all motor transport operators.
It was in exercise of the powers under the newly added sub-clause (3)
of ‘Sec. 58 that the period of the permit Was limited to four months
at a time. In _exercise ‘of the powers conferced on it by the new
Sec.. 43(1)(iv), the notification declaring the intention of the Govern-
ment to take up certain routes under the scheme was issued by the
Government.

It was clear that these powers were given to the State Govern-
ment to carry out and implement the policy of nationalisation of
road transport business, At the date of the passing of the amending
Act, there was no such thing as fundamental rights and 1t
was well within the legislative competency of the State Legislature
to enact the law, and on the date of its passing it was perfectly a
valid Jaw. But when the Constitution of India came into force on
26.1.1950, which guarantees fundamental rights to the citizens of the
country, the amending Act became void to the extent of any
inconsistency with the fundamental rights of the people under Art.
19(1)(g) read with cl. (6) of that Article.

However on 18.6.1951, the Constitution (First Amending) Act
was passed by the Parliament. By Sec. 3(1) of that Act for clause (2}
of Art. 19, a new sub-clause was substituted which was expressly
made retrospective. Clause 6 of Art. 19 was also amended which,
now reads as follows :— . .

{6} Nothing in sub-clause (g) of the said clause shall affect the opperation

of any existing law in so far as it imposes, or prevent the State from

making any law imposing, in the interests of the general public, reasonable

restrictions on the exercise of the right cenferred by the said sub-clause,

and, in parlicular, nothing in ihe said clause shall effect the operation of

any existing law in so far as it relates to, or prevents the State from making

any law relating to :—

1) the professional or tecbnical qualifications necessary for practising any
profression or carring on any occupaltion, trade or business or,

ii} the carrying on by the State, or by a Corporation owned or controlled
by the State, of any trade, business, industry or service whether to the
exclusion, complete or partial of citizens or otherwise,

"It may be seen that Cl (6) of Art. 19 as amended wus not made
retrospective as the amended Cl. (2) had been made. The petitioner
in the above case, contented that law having become void for uncons.
titutionality was dead and could not be vatalised by a subsequent
amendment of the Constitution. The petitioner’s contention was
that in order to regain vitality the impugned Act should have been
re-cnacted. Saghir Ahmad's case was quoted as authority. But in
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that case it was not pointed out by the learned Advocate General,
K. L. Mishra that the Uttar Pradesh Government published the
notification on 25.3.1953 and proposed scheme thereunder on.
7.4.1953. It means that scheme was published long after the Consti-
tution (First Amendment) Act, 1951 had been passed and the scheme
would have been protected by this Amendment. But this point was
not raised in Saghir Ahmed’s case. Had this been done, perhaps the
case would have been decided otherwise. Because at the time of the
petition the impugned law was well protected by the amendment. .
The question before the court in  Bhikafi Narain's case was that
what effect the amended cl. (6) had on the impugned Act, The
court held that the impugned Act was not dead but it was very much
alive and was in effect as far as the non-citizens were concerned. Of
course, the impugned Act was in-operative and stood ineffective,
nugatory and devoid of any legal force' or hinding effect only with
respect to the exercise of the fundamental rights on and after the
date of the commencement of the Constitution. Therefore between
26.1.1950 and 18.6.195] the impugned Act could not affect the 'funda-
mental rights of  citizen under Art. 19 of the Constitution.
< The true position was that the impugned Act became ineffective,
as it was eclipsed for the time being by the fundamental rights
The effect of the Constitution (First Amendment) Act removed the
shadow and made the impugned Act free from all blemish or infirmity.

Dass, in this connection, observed :

Ny

If that were not so, then it is not intelli gible what Qmmm:nw law®* could
have been soughi to be saved from the operation of Art. 19 (1) {g) by the

amended Cl. (6) in so far as it sanctioned the creation of State Monopoly,
for, ‘ex hypothesi® all existing laws creating such monopoly had already
become void at the date of the commencement of the Constitution in view
of cl. as it then stood.29

After the amendment of ¢l. (6) of Art, 19, the Act in question
immed’ately became fully operative even as against the citizens.
The notifications declaring the intention of the State of taking over
the bus routes to the exclusion of all other motor transport operators
was published on 4.2.1955 and at that time it was perfectly consti-
tutional for the State to do so, and the court held that the contentions
put forward by the State of Madhya Pradesh were well-founded and

the objections raised by the petitioners were tiitenable and must be
negatived.

2% A.LLR. 1955 SC 781, 78s.
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___The petitioners also tontended that their rights under Art. 19
" (1)(g) ‘read with cl. (6) of that article have been violated because
"~ they Fmﬁ been deprived of their property, namely, the right to ply
motor vehicles for gain without compensation under Art. 31(2) of the
O.onm:ﬂmc.o.:. But'the court refused to accept this contention and
held that ‘after the Fourth Amendment to the Constitution which
added Aet, 31 (2-A)® to the Constitution, no body can claim com-

. bensation under Art. 31(2) unless the ownership or right to possession

of any property is transferred to the State.

Hence the compensation under Art, 31(2) was not warranted.
goH.ooﬁh. Art. 31 which was amended on 27th April, 1955 removed
* the Eo.onzmﬁnwow and this petition was fled on 27th May, 1955.
In- Krishnayya v. State of Andhra Pradesh,3 Chapter IV-A of
the Act was challenged. The State of Andhra Pradesh published a
. scheme for the purpose of providing an efficient, adequate, econo-
.mical and ‘properly co-ordinated fransport service in the public
interest with effect from 10.1.1958 under Sec. €8-C of the Motor
<QEE$$Q. The petitioners filed objections to its approval by the
Qos..ﬂ..namn.r They were heard by the Secretary, Home and Transport
Department. . In the meantime, the Andhra Pradesh Government
established 2. Road Transport Corporation and issued an order
dated 11,1:1958 empowering the State Regional Transport Corporation
to take over the management of the existing Road Tranport Depart-
ment of the Government of Andhra Pradesh to enforce the above'
scheme.’ ,

.H_wa,._nnmmo:ﬂm filed petition under Art. 226 of the Constitution
on two grounds ;
_ 1. that Chapter IV-A of the Motor Vehicles Act is ultrg
o vires,
A ..z:: the scheme is vitiated by reason of non compliance
with the procedure laid down in the Act itself.

Chapter IV-A could be impugned also on third - ground, __

namely, that : Itis a colourable legislation ; that it constitutes a
fetter on the power of the Parliament to enact future legislation,

30. Art; 31(2-A) : “Where a law does not provide {or the transfer of the @

ownership or right to possession of anty property to the State or to a Corporation
owned or controlled by the State, it shall not be deemed to provide for the
nc_._._u_._”wcé atquisition  or requisitioning of property, notwithstanding that. it
deprives any person of his property.*”

31.." A\LR, 1959 AP, 292,

—
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Sections 68-B and 68-G of Chapter IV-A were attacked as a frand
«on the power of the Parliament. It was contended that this. Chaptet,
judged by its effects and operation, empowers a State or State cont-
rolled Corporation to. acquire private transpert undertaking as a
whole covertly and directly by making provision for- compensation

for only a part thereof, namely, for the Cancellation of the: permits
“~-_.and.as such, it is a fraud on the Constitution particularly on Art, 19

(6) (ii) and Art, 31. .

The petitioners contended that they had been deprived of their
property by introducing the scheme, their transport -vehicles and
other materials had become useless, and as such they should: be given
compensation under Art.  31(2) of the Constitution. R

The conrt held that the petitioners were not entitled for ooaco:-;
sation under Art. 31 (2) unless the provisions of Art. 31(2-A)
are satisfied. Art. 31(2-A) lays down that unless the possession-or the |

owenrship in the property is transferred to the State, the ‘properfy can-
hot be said to have been acquired by the State, and unless -the prope-
rty is acquired by the State in the terms of Art. 31(2-A), the provisions
of Art, 31 (2) can not be attracted. Chapter IV-A of the Motor
Vehicles Act, therefore, is not fraud on the Constitution. = P.” Chandra
Reddy, J., observed in this connection : Lo

$o long as the State does not acquire title to the property, the Funda-
mental Right of a citizen under Art, 31 does not come into .play. Viewed
in the light of the amended Article, it cannot be postulated that.the -attri-
butes of a compulsory acquisition either in relation to tangible assets or
intangible ones are present in the statute that it is assailed ds -unconstitu-
tional. Obviously, the Parliament made provision for compensatioh for
cancellation of permits to avoid controversy. Consequently - the doctrine
of colourable legislation cannot be extended to the provisions of Chapter
IV-A of the Motor Vehicles Act.3% o

two things. One is legislative in competency and another is constitu-

tional prohibition. But in this case there seems to be no question-of -

legislative incompetency because the State has got power to -enact this

law under the amended Art 19 and at the same time, "there- is no

constitutional prohibition on the legislature to enact the law."
His Lordship further o,cmena in favour of ooumzﬁnonm:@ of
of the Act : ' NER

We, therefore, reject this .contention and upheld the noum:,Emoua:S.._o-.
gec. 68-G. There is always a presurmnption in favour of the constitutionality

The High Court observed that colourable _mma_wﬁon.maw:nm,

32. ALR.1959 A.P. 252, 298. .

- o
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of a legislation and it is only for those who impeach its validity to show how
the legislature has transgressed the limits imposed upon it by the constitu-
tion and this the petitioners have not succeeded in establishing.33

As regards the validity of Sec. 68-B is concerned, P. Chandra
Reddy, J, observed =~

The competency of Patliament to alter, repeal or amend any law is not
affected 3.. Sec. 68-B. If a law which may hereinafter be passed by parlia-
ment is repugnant to the provisions of the statute now challenged the
- question would then arise which of the two laws will have to prevail. If
the law that is made, either expressly or by necessary implication, repeals
any part of Chapter IV-A it is the latter enactment that overrides it ¢

His Lordship further added :

. If there isa conflict between the impugned statute and the other legislation
either in existence or t©o be made the only question is which of them
prevails. Tt cannot have the effect of abridging or cutting down any right
of the Government fo make further legislation. Therefore the argument
in this regard is unsustainable and has to be negatived.35 ’

In Dosa Satyanarayanamurthy v. Andhra Pradesh State Regional
Transport Corporation® also the constitutionality of Chapter IV-A
of the Act was challenged befors the Supreme Court. In this case
petitioners filed petition under Art. 32 for the enforcement of their
fundamental right to carry on the business of motor transport in.
West Godavari District in Andhra Pradesh. ’

In exercise of the powers conferred by Sec. 68-C of the Meotor
Vehicles Act as amended in 1956, Andhra Pradesh State Regional
Transport Corporation published seven proposals dated 7.12.1959
in the official gazette propounding seven schemes for the nationali-
sation of the Road Transport in respect of different parts of West
Godavari District. The objections and representations were invited
within 30 days of the publication of the scheme. Objections were
heard by the Minister but the objectors were not satisfied and they
filed the petition in the Supreme Court.

Shri A.V. Viswanatha Sastri, for the petitioners, raised the
following points before the Supreme Court : ' .

1. Chapter IV-A of the Motor Vehicles Act is ultra vires the

powers of the Parliament. It comes within the exclusive
legislative field of the State.

33. Id. a1299.

34, Ihid.

35, Ibid,

36, (1961) 1 5.C.R. 642,
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2. Itinfringes the petitioner’s right under 19(1)(g)
3. It violates Art. 14,
4. ~The scheme is vitiated by the doctrine of bias.
5. The scheme should be prepared and introduced for .En whole

of the State. :

The Chief Executive Officer was not to act on behalf of the
Regional Transport Corporation.

7. New routes have been added in the scheme.

8. 'The scheme did not give the number of vehicles,

Supreme Court held in the first -instance that Chapter IV-A is
not wltra vires the powers of the Parliament which could enact
Chapter IV-A under entry 21 read with entry 35 of the concurrent
List.%? Another attack was whether Chapter IV-A of the Act is
saved by Art. 19(6) of the Constitution. If Chapter IV-A, which
provides for the nationalisation of Road Transport Services in the
.manner prescribed thereunder is not a permissible legislation coversd
by Aricle 19(6), it would certainly offend against the fundamental
right of the petitioners to do business in motor transport. The main
question raised before the Supreme Court in this case was that how
far and to what extent Art. 19(6) (i) secured the validity of
Chapter IV-A of the Motor Vehicles' Act from the attack that it
violated Art. 19(1)(g).2* The counsel for the petitioners contended
that Art. 19(6)(ii) provides only for a partial class of persons as a
whole and not for partial exclusion of some among the same class.
As sec, 68-C cnables the State Transport Undertaking to frame a
scheme for excluding among the same class, the said provision is not
saved by Art. 19(6) of the Constitution. The counsel also contended
that section 68-C enables the State Government to take-over particular
class of a service (bus transport service) and excludes all or some of
the persons in that service. Consequently this section confers a wide
power on the State Government beyond the permissible limits of Art.
19(6)(ii) of the Constitution. In other words, Art. 19(6)(ii) does not
cnable a partial exclusion of some among the same class of service,

o

37. Seealso H. C. Narayanappa v. The State of Mysore (1960) 3 S.C.R.

760,
38. The constitutional validity of Chapter IV-A of the Act was also

questioned in G. Nageshwara Rao v. Andhra Pradesh Regional Transport Corpord-

tion (A LR. 1959 8.C. 308) but not on the above groupd.. There it was argued
on behalf of the petitioner that chapter IV-A of ‘the Act was a piece of colourable
legislation of which real object wasto take over the business of the petitioner
under the cover of canccllation of permits in contravention of Art. 31 of the
Constitution aod that plea was rejected by the Supreme Court. But no attack was
made on the validity of Chapter IV-A of the Act on the 'ground that it infringed
the provisions of Art. 19(1)(g) of the Constitution.
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.s&aanm.m mno:ou 68-C vme:m the said exclusion. .q_.“ Subbarao,
in delivering the judgment of the court and upholding the validity of

Chapter IV-A of the Motor Vehicles Act observed :

Under sub-cl. (ii) of Art. 19(6), the State can make a law relating to the

carrying on by the State or by a Corporation, owned or controlied by the

State, of any particular business, industry or service, whether to the exclu-

sion, complete or partial, of citizens or otherwise. Art. ‘19(6} is only a

‘provision and the [aw made empowering the State to carfy oo a business

is secured from attack on the ground of infringment of the fundamental

rights of a citizen to the extent it does not exceed the limits or scope of the

. sald-provision. Sub-clause (ii) ic couched in very wide terms. Under it

- - - the State can make law for carrying on a business or service to the exclusion

complete or partial of citizens or olherwise. The faw, therefore, can

, uSrEo..mo_. carrying on a setvice to the exclusion of all the citizens; it may

exclude some of the citizens only ; it may do business in the entire State or

a portion of the State, in a specified route or a part thereof. The word

“service™ is wide eaough to take not only the gencral motor service buf

all-the species of motor services.

TFhere are, therefore no limitations on the States’ power (o make laws con-

ferring monopoly on-it in respect of an atea, and person or persons to be

excluded. [Iu this view, it must be held that Sec. 68-C does net cxceed the
limits prescribed by Arz, 19{6)(iF) of the Constitution.3®

The next attack on chapter IV-A was that this violated Art, 14

-of the Constitution, the Supreme ‘Court held that this falls under

reasonable classification and it does not offend against Art. 14, Subba
Rao, J., observed :

The legislature placed the State Transport Undertaking in a class different
from other undertakings. The questioa i whether the classification made
in Chepter IV-A of the Act is best and has reascnable relation to the
“object of the legislation. The object of Chapter 1V-A,| as provided by the
Eoiﬂo_.._m o_.. Section 68-C is to provide, in the interest of the public, an
efficient, adequate, economical and properly co-ordinated road transport
service. To achieve that object Sec. 68-C confers a  power on State Trans-
. port Cbnﬂ‘ﬂmwmzw to prepare a scheme to run the service, whether to the
exclusion, complete or partial, of other persoms or  otherwise. The classj-
fication has certainly reasonable nexus to the object sought to be achieved,
Ordinarily a mﬁma Transport Undertaking, compared with - person
private undertakings, should be in a better position than others to carry on
the said m,n:‘.mnom for the benefit of the public, Administratively, mnmsn..m:v..
and technically it can be expected to be in a far better Position than others.
It can provide more well - equipped buses, give better amenitjes to the
traveliing public, keep regular timings, repair or replace the buses ip
emergencies. It may also employ efficient supervisory staff to keep things
- going at an appreciably high standard . We are not suggesting that there *

© 39, (1961) 18.C.R.642, 649,



bkl L

A S T e

94 DELHI LAW REVIEW Vol 1:}

are no individuals or private companies who can efficiently run the service.
But the State, compared with individuals, should certainly be in a better
position to achieve the objcct, namely, to improve the road transport
cervice in all its diverse aspects. Insuch a situation, when Legislature,
which must be presumed to understand and correctly appreciate the needs
of its own people, makes.a classification between 2 State Transport Under-
taking and others carrving on the business of .»._.wnm_uo: services, we can not
say that there is no reasonable basis for such a classification.40

v

Anuther attack on chapter IV-A was that it gives E&:.H.mé
powers to the State Transport Undertaking to initiate the scheme.

The Court in not accepting the argument held ;

It is said that the State Transport Undertaking is either the State Govéra-
ment ot a Corporation ewned or controlled by the State, -and as .mn.&.__ the
entire quasi-judicial procedure prescribed is only a cloak to screen the
exercise of an absolute and arbitrary power on the part of the Government.

We cannot say that Chapter IV-A issuch a device. The legislature made’
a sincere attempt to protect as far as possible individual rights from the

arbiteary acts of the executive. Once it is conceded that Chapter IV-A of
the -Act is constituticnally good and that the legislature can validiy make
law for nationalisation of the Road Transport Service, the procedure laid
down for implementing the said policy cannot, in our view he said ‘tobe
unreasonable.41 o

The Supreme Court further added in this connection :

If in any particular case the mala fides of authorities concgrned and -collu-
sion between the State Transport Undertaking and State Government to
- deprive particular persons of their right to do road transport business or to

drive out persons from trade on extraneous considerations, are established, ',

that may be a ground for striking down that particular scheme. But, the
provision of Chapter IV-A cannot be struck down on the ground that - they
confer an arbitrary power on the State Transport Undcrtaking, between jn-
dividvals and private Undertakings and beiween individuals and .E&a-
duals.42 .

The same question was also raised in Saghir Ahmed v. .wﬁ_a &n
Uttar Pradesh ** where Sec. 42 (3) of Uttar Pradesh Road Tran-
sport Act, 1951 was challenged. Under that section the Government
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authorities began not only to cancel the permits which had already
been issued to privafe operators but also refused to issue new permits
to the private operators, who would otherwise be entitled for the perm-
its. The Court held that.the State Government can be placed in a

_special class as against the citizens. Mukheriel J., observed :

There is no doubt that classification is inherent in the concept of a mono
poly, and if the object Of legislation is to create monopoly in favour of the
Stafe with regard to a particular business, obviously the state cannot but
be differentiated from ordinary citizens and placed in a separate category
so far as the running of business is concerned and this classification would
.be perfectly rational in relation to the object of the Statute.d4

The Supreme Court, therefore, held that the provisions of Chap-

ter IV-A of the Act do not 'contravene the provisions of Art. 14 of
the Constitution,

Next objection was that Government is actuated by bias against
the private operators: Under the scheme, it was ‘alleged, the Govern-
ment had complete control over the Road Transport Corporation.
Everything of the scheme was finalised by the State Government. On
this hypothesis it was contended that the Government itself was made
judge in its own cause and its decision was vitiated by legal bias,
Furthermore, the Minister being incharge of Road Transport, pre-
determined the issue of nationalisation of Road Transport and this
disqualified him to decide the dispute between the State Transport
Undertaking and the petitioners. Similar questions were raised “in
Gullapalli Nageswara Rao v. The State af Andhra Pradesh®® It

- was contended in that case that the Chief Minister who was incharge
of transport, could not be a judge in his own cause as he was biased
against the private operators, The Supreme Court pointed out the
distinction between official bias of an authority which is inherent in
a statutory duty imposed on if and personal bias of the said authority
in favour of, or against one of the parties.

In the above case the objection regarding the Minister’s bias
was turned down by the Supreme Court. The same question was also

was exempted from taking permits for its own vehicles and it could . : discussed in E.. O Narayanppa v. The State Q_ Mysore®® and it was
run any number of buses as it liked without obtaining the permits for we | =  heldithat the decision of the Minister or any officer of the Government
them. In furtherance of the State policy establishing a complete State cannot be challenged on the ground of bias unless a clear-cut proof has
monopoly in respect of Road Transport business, the Road Transport

. 40, Id., at 650-651, S o :
41, Id., at 652. ' . ¥ _ i
42, Id., at 652-653, o "¢ 44, (1955) 18.C.R. 707, 731 i
43. A.LR, 1954 8C. 728. ’ o 45. A.LR. 1959 SC 1376

: : k: 46. A.LR. 1980 SC 1073
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been established mmm:ﬁ them that an were  biased.  Shah J.,
observed :

It is also true that the Government on whom the duty to decide the dispute
rests, is substantially a party to the dispute but if the Goverament or the
authority to whom the power Is delegated acts judicially in approval or
modifying the scheme the approval or modification is not open to challenge
on a presumption of bias. The Minister or the officer of the Goveroment
who is invested with the power to hear objections to the scheme is acting in
his official capacily and unless there is a reliable evidence to show that he
is biased, his decision will not be liable to be called in question, merely
becanse he is limb of the Government.47

In this case it was not proved that the Minister concerned had
any personal bias against the private bus operators. Hence he was
not disqualified for hearing objections to the scheme and decide.

In the case of G. Nageshwar Raov Andhra Pradesh State
Regional Transport Corparation,’® Mr, M, K. Nambiar, who appeared
for the petitioners questioned the validity of the scheme and his first

arpument before the Supreme Court was that Chapter IV-A of the
Motor Vehicles Act in substance and in effect; authorised the State-
to acquire the undertakings of the citizens withont providing for any
compensation for the entire undertaking and therefore it was a
fraud on the Constitution, particularly on Art 31. His argument
was that under Art. 31 of the Constitution ne law shall be made
by the State for the transfer of ownership or right to possession
of ony property to the State or to a Corporation  without

fixing the amount of compensation or specifying the principles

on which compensation is to be determined. Chapter IV-A of
the Motor Vehicles Act, 1939 authorises the State to acquire the
ownership of the property of the displaced operators under the guise
of cancellation-of permits without providing for compensation under
Art. 31 of the Constitution and assuch this Chapter of the Motor
Vehicles Act was a colourable legislation and a fraud on the Consti-
tution.

In appreciating the above argument, it would be better to men-
tion the relevant provisions of Articles 19 and 31 of the Constitu-

tion.
19 (1) All citizens shall _.Emm.%o riglhit,

{g) to practise any E....o,womaouu or to carry on any occupation
trade or business.
47. A.LR. 1960 8C 1073, 1075,
48, A.LR, 1959 8C 308.
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19 (6) " Nothing in sub-clause {g) of the said clause shall affect the
. operation of any existing law-in so far as it imposes, or
. prevent the State from making any law imposing, in the
" interests of the general public reasonable restrictions on the
exercise of the right conferred by the said sub-clause, and,
in. particutar, nothing in the said sub-clause, shall affect
' the operation of any existing law in so far as it relates to,
or prevent the State from making any law refating to,—
(i) the professional or technical qualifications necessary for
" practising any profession or carrying on any occupa-
tion, trade or business, or
(ii) the carrying on by the State, or by a Corporation
owned or controlled by the State, of any trade, busi-
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ness, industry or service, whether to the nxnu:m_o:.

complete or um_.:m_ of citizens or otherwise.

Article 31 (1), (2) and (2-A).

Art, 31 (1) No person shall be deprived of his property save by
i authority of law.

No property shall be compulsorily acquired or requisi-
tioned save for a public purpose and save by authority
of a law which provides for compensation for the
property so acquired or requisitioned and either fixes
the amount of the compensation or specifies the princi-
ples on which, the compensation is to be determined

@2

.. and given ; and no such law shall be called in question '

in any court on the ground that the compensation
provided by that law is not adequate.

-, (2-A) Where a law does not provide for the transfer of the
ownership or right to possession of any property to
the State or to a Corporation owned or controlled by
the State, it shall not be deemed to provide for the
‘compulsory acquisition -or requisitioning of property,
notwithstanding that it .deprives any ﬁanwon of his
property.

Art. 19(6)(ii} was added alongwith other mEgaEnEm _uw ‘the

First >Embﬂ8m§ of the Constitution which came into force on
18th June, 1951 Clause 2 of Art. 31 was amended and CI, 2-A was
inserted by-the Fourth Amendment of the Constifution with the clear
intention and purpose to supersede the decisions of the Supreme
09.5 in the cases ‘of Srate of West Bengal v. Subedh Gopal Bose,®

© 49. “A.LR..1954 SC 92

£
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Dwarkadas Shri Niwasv. Sholapur Spinning & Weaving Co.®° and

Spghir Ahmed v. State of Uttar Pradesh. 51 In Subodh Qohn__w. case,

the Supreme Court held that clauses (1) and (2) of Art. 31 are mot

mutually exclusive in scope and content and should be read together
and understood as dealing with the same subject, -namely, the protec-

tion of [the right to property by means of limitations on the State

~~.power referred to above, the deprivation contemplated in ol (1)
being no other than acquisition or taking possession of ?.onmaﬁ
referred to in cl. (2) of Art. 31.

The Supreme Court confirming the above principle in the. case

of Dwarkadas Sriniwas v. Sholapur Spinning & Weaving Co. Ltd.™, held .
that the word acquisition is quite a wide concept, meaning the pro-.

curing of property or the taking of it permanently or temporarily

and need not be confined to the acquisition of legal title by the. State A

in the property taken possession of. In Saghir Akmed’s .\..n.,.m , the.
Court applying the same principle held :

" The fact that the buses belonging to-the appellants have not been aéquired
by the Government ‘is also not material. The property of a business
may be both tangible and intangible. Under the statute the Government
may not deprive the appellants of their buses or. any other tangible .pro-
perty but they are depriving them of the buiiness of running buses on
hire on public roads. We think therefore that in these circumstanees. the
legislation does confiict with the provision of Art. 11 {2} of the "constiu-
tion and as the requirements of that clause have not been 83@:3 EE._
it should be held to be invalid on that mno_.:a S

In the aforesaid cases, the Supreme Court broadly _mamoﬂ.ﬁ.“
the two following principles and both of them do not hold good.

now :
(a) that both clauses (1} & (2) of Art. 31 dealt E_E the

doctrine of eminent domain ; they dealt with the 8?0 of

compulsory acquisition of property and

(b) that the word “acquisition’’ does not necessarily imply -

acquisition of legal title by the State in the Hu_.oanQ taken
possession of but may comprehend cases where the E:NS

has been substantially dispossessed of the right to enjoy the:

property, with the result that the right to emjoy property
has been materially reduced by the Eﬁ:mnna mﬂmﬂ@

legislation.

(Vol1:1
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50, ALR. 1954 SC 674
51, A.LR. 1954 SC 728.
52. A.LR, 1954 SC 674
53. A.LR. 1954 SC 728, 740.
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The Fourth Amendment of the Constitution :3& which inserted
cl. (2-A) in Art. 31is very significant. The result of cl. (2- -A)
of Art. 31 is that unless the law depriving any person of his proper-
ty provides for the transfer of ownership or right to the possession of
any property to the ‘Staté, the law does not relate to acquisition or
Tequisition of property and, therefore, the limitations placed upon
' the legistature under Cl, (2) of Art. 31 of the Constitution will not
apply to such law, Taking in view the legal position of the Fourth
Amendment, Mr. M. K. Nambiar contended inthe case of G, Negeswara
Rao. v. Andhra Pradesh State Regiongl Transport Corparation,®*  that
the right to do business is property as held in the case of Saghir
Ahmed® and Chapter IV-A  of the Moter Vehicles Act in effect tran-
sfers ownership of that business to the Corporation or the State indi-
rectly. The law creates State monopoly of the bus transport and
prevents other citizens from doing this business without any compen-
sation under Art. 31 (2) of the Constitution, But the Supreme
Court disagreed with the above contention and held that chapter
1V-A. does not take away the property of the private road operators.
Hence Art. 31 (2) cannot be attracted. The issue of compensation
to the displaced operators under Art. "31 (2) has been settled almost
finally by the Supreme Court in this case. However Professor P.K.
Tripathi is of the opinion that this decision is founded on an “Over-
simplification™ and Supreme Court might overrule it at some later
date. In this connection the learned Professer referred to an Irish
case of Uister Transport Authority v.James Brown and Sens Ltd. where
in similar circumstances, the payment of compensation was held
obligatory.5®
In Ram Chandrav. State of Orissa®™ the Supreme Court justifying
the State monopoly of Road Transport held that the Orissa Motor
Vehicles (Regulation of Stage Carriage Service} Act, Act No. 36 of
1946 and Orissa Motor Vehicles Amendment Act. (Act No. 1 of
1949), could not be said to be invalid on the ground that they were
designed with a view to ousting the private stage carriage services from
business altogether and were intended to ereate a virtual monopoly in
favour of a Joint Stock Company or the State. Art. 19 (6) of the

>Constitution as amended by the First Amendment Act (1951) rendered

54, A.LR, 1959 SC 308

55 A.LR, 1054.8C 728

56, See Professor P, K. Tripathi’s review of Constitutional Protection by
I.A. Sheridan, atp. 91 of the Law Review of Punjab University H.mc., College,
Chandigark (April-Oct 1964)

57. A. L R. 1956 SC 298,

_
|
|
!

i
2

v e




100 DELHI LAW REVIEW LVol. 1:i1

inapplicable all such arguments regarding alleged ousting of the private
sector and the monopoly in favour of the State or the Joint Stock
Company. -Thus the resultant culimination of private owned stage
carriage services would not amount to infraction of fundamental
rights guaranteed under Art. 19 (1){g) of the private operator and
the State had complete right to create monopoly of Road Taanspert
in its own favour.

In the end, it may be made quite clear that the amended Art,
19(6)(ii) of the Constitution clearly authorises the State Government
to make a law to enable .a State to creaie a monopoly in its ‘own
favour of any trade, business, ‘industry or service and it can be exer-
cised by itself directly or through its nominee. Once a law is made
in this regard, the fundamental right of a citizen under Art. 19(1)(g)
would be extinguished and the right of a citizen would not come
into conflict with that of the State. Consequently, it would not
involve any judicial determination of any disputes between two
parties, Nor would it be correct to speak of a Jis between the
operators and the State Transport Undertaking.

It may also be pointed out that it is very much competent for
the' Parliament to enact Chapter IV-A of the Act under entry 21 read
with entry 35 of List IIl of the Constitution. The expression,
ticpmmercial and industrial monopolies” m entry 21 of List III of
the Seventh Schedule to Constitution, of India is wide enough io
include grant or creation of. ooEEE.Q.m.“_oH..Ea;mﬁ:.m_ monoyolies to
the State and citizens as well as the contro] of monopolies.®® It was
observed by the Supreme Court in Kondala. v, 4. P._ State Transport
Corporation®® that- there are :o.:i:m:oam on the State’s power to-
make laws conferring monopoly on it in respect of (i) an area, or (ii)
persons to be excluded. . This section, which enables the State to
take over a particular class of service, and excludes all or - some of
the persons doing business in that class of service does not exceed the
limits prescribed by Article 19(6)(ii) of the Constitution. The most
important decision delivered by Justice Gajendragadkar in Akadasiv.
State of Orissa.®® which has decided the issue almost finally is that the
creation of state monopoly in respect of any trade or business must be
_u_.mm._,paom to be reasonable restriction and in the interest of the general

public as far as Article 19(1)(g) is concerned. Art. Gﬁmvec‘mroﬁ..mo‘

that it is permissible to the State to make laws for creating State

i

monopolies, either partial or complete;- in " respect of any trade, busi-

————

. S8; H. C. Narayanappa V. The State of Mysore. (1960) 3 §. C, R.
742 , i .
59. A. I R. 1961 SC 82.

60, A. L R. 1963 8C 1047,

e

_ no-exception to it.
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ness, industry or service which includes Road Transport also. The
State may enter any trade as 4 monpopolist either for administrative
reasons, or with the object of mitigating-the evils flowing from com-
petition, or-with a view to regulating prices or improving the quality

" of gbods or even for the purpose of making profits in order to enrich

the State exchequer.

. It was also held that in interpreting Art. 15(6), it is essential
for the court to bear in mind the political or the economic philosophy
underlying the provisions in question and that would necessarily-
involve the adoption of a liberal and not a literal and mechanical
mvvaomnr to. the problem. Mr. Justice Gajendragadkar in delivering

the judgment of the court observed :

Art..19 (6) (ii) clearly shows that there isno limit placed on the power

"« of the State in respect of the creation of State monopoly. The widith. of
1he power conferred on the State can be easily assessed if we look at the
words used in the clause which cover trade, business, industry or service.
It is true that the Statc may according to the exigencies of the case and
consistently with the requirements of any trade, business, industry or
service, exclude the citizens either wholly or partiaily. 81

From the above it is clear that the State Governments are fully
empowered by the Constitution®? to nationalise the road transport in
the public interest. . But it cannot be said that the monopoly is free
from defects. The defects of any monopoly can be very serious and
ng in the absense of any competition and State Monopoly is
But it does not mean that these defects cannot be
removed, - Therefore, it may be pointed out that if anything goes
Lnonm with . the nationalisation of road transport then we will have to

damagi

“blame the man and not the scheme.

e

& A LR, 1963 SC 1047, 1053,
62. ATt 19(6) (i) read with Art. 305
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A STUDY OF RETAIL INSTALMENT. CONTRACTS
OF THE BAY.AREA : A STUDY OF LAW IN
BOOKS AND LAW IN ACTION* .

S Umesh Kumar** .

One of the most significant developments in the law of contracts .
has been the appearance of what Saleilles has called the ‘contrats
d’adhesion’.r The traditional image of contracts as being the exclusive
product of a freely negotiated agreement no longer accords with Rm_#.. -
jes. Modern techniques of mass-production and mass-distribution * -
make the use of a uniform set of printed conditions,. which can be .
used recurrently and for a large number of persons, necessary.
Standardising contracts is, inthis, a counterpart of standardising mo.o% :
angd productive processes.?  Typically, the standardised contracts? are -
used by enterprises with strong bargaining power, and ?mac_au.zﬁwﬂ .
weaker party the “adherent” consumer—is not ina position to shop
around for better terms.  For one, all competitors may be using the
same or similar standardised contracts. The result is that often the .
consumer has no alternative but to accept. He does not nepotiate. He
merely adheres. . o

The use of adhesion contracts in American business is phenom-

*The present author is very grateful to Professor Justin Sweet, University -
of California, Schoo! of Law, Berkeley, who supervised the research, besides.
giving many valuable supgestions. )

The field work was done between October 1968 and January 1969 i -
Oakland, Berkeley and San Francisco. It is understood that the ensuing discussion
and conclusions are important and havenot lost their validity as yet. . .

**[ 1, M. (Lucknow}, LL. M, {University of California, Berekeley)
Lecturer in law, University of Delhi. : R
) 1. De la Declaration de Volonte, 1910, p. 229, art. 89, .H._._a. full ..E.EE.
:owmo_unE.m in Prasunitz, - The Standardisation of Commercial Contracts, (1937)
p. 36. ;

2. Llewellyd, *Book Review of Prausnitz”, 52 Harv. L. Rev. qo.o 701
(1939). A . o
3. The expression standardised contracts, standard form, .no_.uwwmnz .
adhesion contracts and mass contracts have been used synonymously,- Eormr,
sematically, subtle shades of difference may be discerned. o ’

4. Kessler, “Contracts of Adhesion : Some Thoughts - About Freedom of -
Contracts”, 43 Colum. L.R. 629 (1943); Anson, Principles of the m.zw:.%.hm_t of -
Contract, 146 (1959). Anson refers to the “‘adherent™ as enjoying the “status
of a consumer. This reminds one Henty Maire’s famous generalisation that -
in al] progressive societies the development ©f law has been from siatus to-
MM:m_.mnw Would not development of the concept of adhesion edntract contradict

alne ? - ' -
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enal. And since each kind of trade or business raises its own problems,
the process of contracts-standardisation is’ keyed to meet the exigen-
cies of particular trade or business. The present study chooses the
instalment sales transactions, Again, only a marrow area of these
transactions has been identified for the purpose of research. I have
_concenrated -on the retail instalment contracts used by the TV-dealers
of the Bay Area. The research methodology has been (a) to collect
prevailing retail instalment contracts forms® for making an analytical
study vis-a-vis the provisions of the Unruh Act, :u.v discussions with
the cooperating TV-dealers and officials of the financing agencies,
whose tole in’ the retail instalment transactions is substantial and
significant, ‘and (c) discussion with a helpful attorney in order to
learn the mechanics of drafting of the standardised retail instalment
contract forms.

. To combat the ﬁ_.nmﬂ: ills, some tentative suggestions have
been made in the end.

Retail Instalment n.cuzuna :

In the United State, retail instalment purchasing has assumed
truly gigantic proportions.®  In fact, it has been claimed that without
financing the purchase of consumers’ goods, it would be impossible to
create an adequate market to sustain mass production, Tow unit
costs and prices within the average family budget.” A responsible
official of a large Bank has showr;me with facts and figures thatlone of
the principal keys to the buoyancy of the American economy is the
retail instalment sales.?

Granted then, that retail installment contracts’ role in the
American economy is significant, the mext few pages would attempt
their structural and functional analyses. ‘

.3 It may be meationed that to break the unconcealed hestility of the
dealers and fifiance companies, the present author had to pose himself as =
Government nominee interested in introducing similar institutions in his own
_gountry f . .
6. >&a end of September 1968, credit sales of consumer goods amounted
to nearly 21,8 billion dollars. 54 Fed, Res. Bulletin. No. 11 {Nov. 1968).

. 7. Ehrenzweig : Contracts in the Conflict of Laws.39 Colum L. Rev. 973,
976 (1959). The other advantages of the installment purchasing include : (i)
permitting consumers to use goods, while paying for them (ii) committing
consumers to disciplined savings C._.s enabling retailers to increase sales and (iv)
providing sellers and financiers with a lucdrative from investment,
3. Interview with one of the Maridgers of the Bank of America, Telegraph
Ave. Brarich, Berekeley., dated Nov. 1, 1568, -
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Every retail instalment contract® seems to nommnmm two o:m_.w.
cterstics :

(a) an advantuge to the buyer, in the sense that though he gets the
goods for use, the payment of the purchase price is spread
over a period of time in the shape of periodical instalmentsi?:

. and

(b) the assumption of some disadvantage, which could take
several forms, by the buyer. Generally, a time-price differ-
ential is computed upon and added to the unpaid balance
at the time of sale. Where no time-price differential is
added, the disadvantage consists in the fact that the goods
are available at a lesser price, ;. paid for in cash or the mmow
that buyer by handing out cash would have received some
additional goods or services or otherwise a mc@nnon
product. ! .

A retail instalment contract, used by TV-dealers in the Bay
Area is generally a printed standard form contract of four separate
-~ sheets having more or less identical terms and conditions, on each page.
The Act!? prescribes the size of lettering, and uses three expressions :
8-point type,!® 8-point bold type, and 10-point bold type. In general
the .ﬁaﬁ& portion of retail instalment contract must be, at least, in
8-point type.t “Notice” clause!® has to be in 8-point bold type.
“Acknowledgement” by the buyer of a completed copy of contract,®
as well'as, the description of the nature of the contract,!” have to be
in 10-point bold type. The intention of the _ommmFEmo.,._.m that the terms

9. Though a retail instalment contract has been defined in 5. 1802.6, Ca
C. C, as including a security agreement, it is not necessary that every such
contract must have a title-retention provision. To do otherwise, would' exclude
time-sale transactions of perishable goods, where it is impractical to retain
security interest. ’

10. In case of TV, they are either weekly or monthly, usually the latter.
The Unruh Act, S, 1805.2 permits also semi-monthly instalments,

11. See Section 1802.6, Cal. C.C. In 1960, Cualifornia Legislature passed
the Unsuh Act, {Retail Instalment Sales Act.) toregulate all goods sales ex-
cept the automobile. The Unruh Act, covers 5S 1801 to 1812,10 of Cal. C.C.

+ 12, Whenever the expression “Act™ is'used, it refers to the Unrgh Act, *
1960. , o '

13, One point type is about one seventyssecomd 6f an inch Mertiam
Webster New International U.n:oan 1904 ,2750 (1948 ed). This paper has been
typed in eleven point type. .

14. Cal. C. C. 8. 1802.1. Lt

"15. Cal. C. C. S.1803.2 (c). Sec infra page 107

16, Cal. C.C. 5, 18037, See infra page 108 ,

17. i. e. whether Retail Instalment Contract or Security Agreement See
5.1803.2 (b)
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and conditions—Tfor the most part exculpatory in an instalment
contract should not be hidden behind microscopic print. Here, as
indeed everywhere else in the instalment contract form, when the
provisions of the Act do not further "the interest of the seller, the
attémpt is to satisfy only the minimum required by law. All the instal-
ment contract forms, the present author came across, satisfied the
minimum requirement of the Unruh Act as regards the size of
lettering. .

The printed contract forms are usually supplied :by a financing
agency to the retail dealers. These finance companies exert powerful
nfluence over instalment sellers.)® In fact, the relationship between
the retail seller and finance companies has very strong adhesive tones.
u;a mbmu&sm agency usually approaches an attorney to get the instal-
ment contract forms drafted. A representative of the agency appro-
aches an attorney and very often, leaves behind the instalment con-

" tract - forms, his competitors have been using. The attorney'? told the

present “author that a discussion does take place between him and the
agency- 82835:5. but it is vague. The agency invariably wants
legal protection upto the hilt, just in case the instalment-purchaser
happens to-turn out a “clever guy”.® At the same time, the agency
wants a contract, which will hold in a court of law and is almost

" always lukewarm towards any suggestion for including clauses favou-

rable to buyérs. Their reaction is that the Unruh Act provides enough
m?mzmam for the buyer and enongh obligations on them. The attorney
therefore; generaily counsels restraint, when the agency wishes to have
a term embodied which is inconsistent with the current law, No won-
der, the finished product shows painful attempts to conform to the
Unrul. Act requirements. It is also felt by attorneys that after they
have turned in the drafted contract, the financing agencies tinker with
the words ‘doing minor surgery or even graftings here and there.®

18; H: mmn” after World War I, the _:_:p:s. in determining the terms and
conditions of retail instalment financing transactions largely passed from the
instaliment scller to the m::ann company. See Nole, v_.oan:nz of wozoi.ﬁm
in- Distributive. Finance’”, 60 Yale L.J. 1218, 1222 (195!) and Note; “Prolection

e

of >Eo:._oc__n HnmE_EaE Buyers 1 The FTC Steps In”, 61 Yale L. 1. 718, 719,
n.8 (19523, :
19. Zﬂ Wiilard E..Stone, Walnut Creek, O_::.o_ﬁ_m.
20, Even. if the buyer does turn out to be a “‘clever guy'*, financing agency

has other m:nn:m:ém. It-has a recourse 1o the dealer and can compel him to

vcnnwmmn the note and security instruments for the balance of its debts.  Above
m: gmna on its prior experience with that dealex, it has a reservs against lossed
" of unnamvm 15-20%, of the balance of dealer's assigned accounts.

21. See infra Page 1127
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w«camﬁ rmm surprised the present author must, however, is the fact that
apparently these instalment contracts are not periodically oxE.:Enm.
by anybody versed in Jaw because at least one recent legislative amend-
ment of the Act is not reflected in the prevailing instalment con-
tracts 22 L

A typical instalment contract is thus heavily one-sided gog.
ment. Moreover, the financing agencies® were unanimous that they
“didmot-allow any retail sellex to renegotiate or delete any of the prin=’
ted terms in the contract provided by them, A purchaser is supposed
to submit docilely and sign meekly on the dotted line. When this was
_pointed out to the financing agencies; they assured the present author
that the hard provisions of the installment contracts are used with great
reluctance and only after exploring all avenues for an amicable secttle-
ment..* If the retail dealer is unreasonable with the buyer or refuses to
live up to the promises he made, the financing agency, if approached
to, can always armtwist the dealer, as not only the contract between
the dealer and the financing agency is highly favourable to the agency,
the letter also has 15-209, of the balance of dealer’s assigned
accounts, which can be used as a lever. The financing agency can also
cancel a retailer’s contract on the ground of “misconduct” and even
black-list them. Chances are that no other financing -agency would
come forward to do business with him, and this may well be disas-
trous for his business.

In drafting an instalment contract form, the usual practice is
to go through the provisions of the Unruh Act and the relevant
decisions and then almost always the effort is to weave the language
of the statute in to the contract. This tends to assure efficacy as ex-
perience shows that this considerably softens judicial hostility, just
in case the clauses of the confract have to be construed in a court of
law. The Act determines affirmarively’ what must be a part of every
instalment contract. It also determines negaiively what the contract
must not have, Both such affirmative and negative determinations
are designed to instil the minimum respect for consumer’s position by
shortening the reach of the instalment seller and the financing ageney.

B

22, Sec infra.Page 111,

23, Pacific Finance, Household m.Egsoa_ Crocker-Citizens National Bank
and Budget Finance.

24, The attorney, the present author talked to, confided ﬁ,%“ in practice,
while reputable and big financial agencies are slow to fall back on the clauses of
the contract, the smaller ones lose their patience soon presumbaly on account of
their smell cushinning power to absorb resulting losses accruing due to withheld-
ing of the instaliments. The Finance Companies deny-this.

25. See Hogan, “‘A Survey of State Retail _nm”m_aouﬁ ww_mm -..amim:on:.
44 Cornell L, Q. 38 (1958),

f
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The affirmative determinations generally rest on the philosophy of
disclosure. It is presumed, at least in theory, that if a cautionary notice
is given and the onerous terms of the contract disclosed, and still the
consumer, in exercise: .of his judgment, agrees to be bound by them, it
is-his- own fault.28

The provisions of the Act concerning disclosure, and s&mﬂ
extent they are adhered to in practice, are discussed below :

(1) The simple requirement®” that the instalment contract must
be in writing and legible, is of course, always met.

(2) The nature of the contract is required to be disclosed.
“Either at the top of the contract or directly above the space
reserved for the signature of the buyer”, the words, *““Security
agreement” or “Retail Instalment Contract”, depending
upon the nature of the contract must appear in at least 10-
point bold type.*®
In practice, the words ‘‘Security Agreement” or “Retail
Installment Contnact” always constitute a caption of the
instrument, They never appear “above the space reserved
for buyer’s signature,” Often both the expressions are
joined together in a single heading reading : <*Retail
Installment Contract or Security Agreement”. These are
invariably in,’
by law,

(3) An additional device of disclosure takes the form of “notice”
and informs the buyer of his legal status under the Act.
S.1803.2 {c} of the Act makes the inclusion of this notice in
the corpus of the contract compulsory and even provides
the language and size of lettering of the notice :

Notice to the Buyer

“]. Do not sign this agreement before you read it or if it
contains any blank space™. (8. 13034 of the Act
lays down an injunction against the seller that he
should not obtain the signature of the buyer to a cont-
ract when it contains blank spaces to be filled-in affter
it has been signed, What if he does 7¢%)

26, See infra Page 110,

27, Cal. C. C. 8. 1803.1 reads : *‘A retuil installment contract shall be......
in writing; the printed portion thereof shall be in at least o_m_.: point type”,

28, Cal. C. C. S. 1803,2 {b). Originally, instead of “'sccurity agrecment”,
the words were ‘‘conditional sale contract”, but in 1963, the Act was amended
and the words *‘security agreement’® were substituted.

29, See infra page 108-109.

at least, 10 point bold-type, as required”
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2. You are entitled to a completely filled-in copy of this
agreement, ]

3. Under the law, you have the right to pay off in ad-
vance the full amount due® and onder certain condi-
tions to obtain a partial refund of the service charge.

The present author found that the notice was invariably a

constituent of the instalment contract but sometimes it was

not in bold type as insisted by law, -

(4) The buyer has a right to be furnished a legible and comple-
ted copy of the instrument?l. Tt is necessary because it is a
source of reference for the buyer for determining his rights
‘during the life of the instalment contract. Considering its
significance. the Act seeks to achieve the result by
(a) Penalising the retail seller if he fails to do so by provi-

- ding that in that event the buyer may only be obligated
to pay cash sale price;

. (b) and by the concept of disclosure. Any acknowledge-

-~ ment by the buyer of delivery of a copy of the contract

. is required to be (1) in at least 10-point bold type, and

further (2) it should appear directly above the space
reserved for buyer’s signature.
Typical acknowledgement clauses in the instalment
. contracts are :

(1) “Buyer acknowledges that this agreement was comple-

30. Cal C.C. 8. 1802.10 indicates that (he ¢xpression *‘service charge”’ is
synonymous with “‘time price deflerential”.  The prevailing instalment contracts,
frequently, empioy the expression time-price differential, may be because it is
relatively less comprehensible to a layman,

31. Since the following discussion is on the Cal, C. C.S. 1803.7, it is
being reproduced here in full § ““The seller shall deliver to the buyer, or mail to
him, at his addr¢ss shown on the contract, a legible copy thereof completed in
accordance with the provisions of this (Unruh Act). Until the seller does 5o, the
buyer shall be obligated to pay only the cash sale price Any acknowledgement
by the buyer of delivery of a copy of the contracrt shall be printed or written in a
size equal fo at least 10 point bold 1ype and, i contained in the contract shall
also appear directly above the space reserved for the buyer's signature. The buyer’s
written acknowledgement conforming 1o the requircments- -of this section of
delivery of o copy of a contract shall be a rebuttable presumption of such delivery
and of compliance with 1his section and Seclion 1803.4, in any action or proceed-
ing by or aguinst an assignee of the contract without knowledge to the conlrary
when he purchises the contract.  If the holder furnishes the buyer a copy of
the contract, or a notice containing the items required by 8. 1802.3 and stating
that the buyer shoutd notily the holder in writing within 30 days if he was not
furnished a ccpy of the contract, and no such notification is given, it shali be
- conclusively presumed in favoure of the third party that a copy was furnished.”

|
i
<
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. tely filled in prior to its execution and that he received
s a true copy thereof””; '

N ) “Buyer acknowledges that he has read and received a

g completed legible copy of this contract ;

(3) Thisis a retail-installment contract the receipt by the
buyer of an executed copy of which is ,:mamg acknow-
ledged™. !

: There is little doubt that these acknowledgement clauses

are printed prominently is the required point-type to catch

.. the buyer’s eye. In practice, the buyer is invariably fur-

.- nished a copy of the contract.® Originally, if the buyer

“acknowledged” by signing the contract, the seller was
conclusively presumed to have complied with all disclosure
requirements as to buyer’s copy. However, since it is
doubtful whether a buyer understands the implication of the

- ‘'words of acknowledgement clause or even pauses to read

them, the Act underwent an amendment in 196! and now

H.mup,_nw acknowledgement is only a “sebuttable presumption®’,

oIt will, of course, be very hard to rebut the presumtion of

. completeness of the coritract once the buyer has signed on
it and acknowledged it to beso. 196! Amendment also

. added a sentence reading that : “If the hoider furnishes the
‘buyer a copy of the contract...stating that the buyer should
-notify the holder in writing within 30 days, if he was not
furnjshed a copy of the contract and ne such notification is

- -given, it shall be conclusively presumed in favour of the third

" -party thata copy was furnised...”” (Emphasis added).

e None of the retail dealers told the present author that

© " they ever used this provision of the Act.

(5) Cal. C.C.S. 1803. 2 (a) requires that every instalment cont-

: ract must be contained in a single document containing the

- “‘entire agreement of the parties with respect to the cost and

terms of payment for the goods and serviees, including. any __

_promissory notes or any other evidence of indebtedness

- -between the parties relating to the transaction.. ™

" However, it is usual to fiind in the instalment cont-
o racts sweeping words like *‘this agreement contains the
S _.Ec._..m agreement of the parties”, without any qualification.

—

: 32.- The retail amm“n,_.m. the present author, _.En_..sas.nﬁ insist that
the buyer gets a completély filled-in' copy of the contract. Howgver, since the
Present author did not interview conswmers, he is not in a position either to afirm
or deny the delaers’ assertion.

G A o b
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110 DELHI LAW REVIEW [Vol.1:1 " credit purchasers and second is their predilection to sign contract
¢ Cye s Lo _  without reading them. Thereis a mystic psychological appeal in the
It émm oa.cm ?oamr» that m.p seller by providing in the moz:..m.n_ﬁ oo . E,_iaa contract akin to that of the. desire to conform. Since everyone
that it noﬂm_.sm :E.o nm:mo agreement” bm. the ﬁma_n,m... ,._,.,.mm , B ,.._._M.. "~ _whp purchases goods on instalment signs these forms, they become
Em_.ocw. effectively disclaiming any ¥ m:mmz.wm which ‘might - g ’ part of the immediate cultural- ﬁmgﬂu. The consumer adherent
otherwise attach to the sale. This notion has long been . . derives a umwnsoﬁommmw‘,noawon from being one of a large number of

S dispelled and the language of 8. 1803.2 of the Act makes - GRS , .

...:mm.BmmnE behaved persons®, However, for those, who do read and
*may therefore question, or be able to find meore attractive terms,
the disclosure provisions may prove of some benefit,

A second advantage the buyer may gain from the disclosure
requirements. is that they may scrve as a nice foundation for court

it further clear by providing that the entire mmmmoamuﬁ-orsm .
parties requirement has a limited application as to the
¢eost and terms of payment”. It is surprising, however,
that the instalment contract users still believe that it dis

places any warranty not expressly stated in the contract3 .. litigation. The buyer’s position is greatly improved if he has a contract
(6) Control of excessive finance charge. Rate fixing® and A with illegal terms or conditions on its face.
disclosure together have been employed s.amﬁ. the Act , Thirdly, when the seller is obliged to sct down the components
in combating the major problem in instatment sales finan- of the instalment transaction and is limited in the rates he may
cing, namely, the unreasonable or exorbitant finance chargé. o charge, it may have a safutary effect on those who bait a consumer
Disclosure protects the buyer against deception. “The by advertising low cash prices with intent to dupe him into paying high .
instalment contract, for example, must list?® : o finance charges. ’
(a) ‘;.o cash sale price of the goods, Services mnnnmo.n.nmm- : INSURANCE
ories; e ; : )
(b) The amount of the buyer’s down payment in money ) One of the tisks attendant upon this kind of financing is the
*and goods with a brief description of the goods; : ‘ ’ ; damage or destruction of the goods. The appropriate safeguard is insu-
{c) The difference between these two; ; o rance to protect the secured party against such perils. Several problems
(d) The amount, if any, included for insurahce, specifying directly concering the buyer arise here. One relates to coverage. As -
the coverages and the cost of each type of coverage; - L ‘ the ownership of the property is divided, so are the risks to the goods. 7
(e} The amount of official fee; T Both parties are concerned with coverage against fire, theft, aceident
(f) The unpaid balance, which is the sum of items (c), and the like. This may lead to excessive ‘insurance. (For example,
(d) and (e} ; . : . requiring a 600 dollar policy on a 60 dollar deal). Other problems
(z) The amount of the service charge ; : : that come up are, pyramiding coverage (failing to cancel old insu-
(h) The time balance, the sumn of items (f} and (g}, expre- ' 3 rance and requiring new insurance when the debt is refinanced), o<2“
ssed in number and amount of instalments and the due ﬂ charging, and coercion.??

date or period thereof ;
(i} The time sale price. .
The prevailing instalment contracts, the present author found, -
closely follow this format.

The Unruh Act regulates the rate of insurance charge only to
the extent that the insurer must not charge more then his fixed rates3®,

16, Schuchman, ‘'Censumer Credit by Adhesion Contracts’ 35 Temple

USEFULLNESS OF DISCLOSURE PROVISIONS . . : oL.0. 125,133, (1962); Project “‘Legislative Regulatiort of Instalment Financing’
. - . . . - L 7 U.C.L.A, Law Rev. 618, 674 (1960). . - '
The apparent objective of disclosure provisions is to provide the : _ 37. Hogan, ‘A Survey of State Retafl Instalment Sales Legislation™ 44

buyer with notice of the nature of the transactions which he has Corneld L.Q 3853 (1958), Pyramiding coverage and overcharging are not
primary to this study and so are not discussed here, though some cursory

entered into, The value of such “notice, however, is questionable for - ) Dy 0 e tter would a5
i ining positi i o : . . r would appear.
two reasons. One is the poor pargaining position of almost all the 1 arks 58 fegards (e laler Nou DD fncladed for such insurance, shall
. o . . - - not exceed the premiums chargeable in accordance with rate fixed for such
33, That is how the rolail dealers justify the clavse. . . ] ; insurance by the insurer". ’
34, Cal. C.C. 8. 1805.1 o )
15, Cal. C.C. S. 1803.3

i
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If the buyer was procuring the insurance himself.in an open market.
in free competition, this provision would probably be adequate. But
such is not the case, The Act requires that the contract must state
whether the insurance is procured by the buyer or the seller?® but typj-
cally the seller obtains the insurance for the buyer and does so from

-an insurance company operated by the financing agency with whom

he has a working relationship. Common in the prevailing m:mn.m:Bnu.n
contracts are clauses like:

-

“‘Buyer will insure gonds...in form and amounts with no_._._ww,anm. and
against risks and liability, satisfactory to seller, and E.:mf., assigns such
policies to scller. Seller is authorised to make any claim 5«3::3.? to
cancle same upon default, and to receive payment of, and endorse. any
instrument in payment of, loss or return premium.”

Such clauses would appear to make a buyer vulnerable to all
kinds of abuses. However, in practice, it’s effect is very much cut down.
Under Insurance code,* the amount of the insurance coverage can
not exceed the amount of the indebtedness of the wcww_. and further the
rate must be in accordance with schedules filed with the Hmmcnmbn.n
\OoEs:mm_.onﬂ.. However, the seller can always and does urge a parti-

“cular insurer whose rate schedules are immediately available with him

rather one of buyer’s choice. This is justified by the retail dealer under
the “satisfactory’ insurance cover rubric. 5.1803.3(e) ﬁ.;, the Act ob-
liges the seller to show in the contract the amount for _.H._m:_.m:on and
also "‘the coverage and the cost of each type of coverage”.

Hower, there appears to be no reason .8 .mH.mE the %:9....&@
additional income he obtains by including ::.m insurance .vBEEﬁ
within the amount on which the service charge is computed. The setler
already has the profit on the sale, z.:w profit by way .ow. so-called ser-
vice charge and the profit of the insurance commission he E:m:.w
receives from the insurance company. It ioﬁ.:m scem that to nw.:d;
this additional source of revenue can o:.:\ give %@.mn:mn mma.:_omm_
reason to make the cost of premium as ?.m: as UOm._Eo. ! Besides, it
also does not seem to be in accordance with the spirit of the Unruh

Act.
BUYER’S DEFENSES

Another important term frequently found in instalment - con-.

tracts concerns with disclaimer of warranty. Giyven- below are some

39, Cal. C. C. 8, 1803.5'(a). o

40. Cal. C. C. S. 1803.5 (d) reads: '*The provisions of Insurance Code
S. 1668 shall apply to any violation of this section”.

41. Project, cit, supra. n. 36. p. 678,

N

mw:
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@Eom_ clauses availabie in the prevailing instalment contracts:

‘_ﬁ.: “Buyer...accepts goods, as is...”

. (2) “Seller makes no. eXpress warranties urtless they appear in writing
.signed by seller and makes no implied warranty of merchantability
" or fitness for a particular purpose”

It smEE appear that within the meaning of $.2-316 of the Uni-
form-Commercial Code, these words will exclude implied warranties.
However, Cal. C.C. SS 1804.1(a) and 1804.1{g) go against the Upi-
form Commercial Code. S.1804.1¢a) reads as follows -

..,_,Zo..n.ou:mnn or obligation shall contain any provision _by which—

..Amv. the buyer agrees not to assert against a seller a claim or defense
-arising out of the sale.

{g) .,:...o buyer releases the seller from liability for any legal remedy which
o "the buyer may have against the seller under the contract or any -
. "o i separale instrument executed in connection herewjth.™

"' These two sections seem to be overlapping in scope'and prohibit
a ?.o&&ou.mb the contract, which would deny the buyer relief against
the seller’s ' default and misconduct. One interpretation of these sec-

© tions may be that they qualify UCC and take an instalment sale oyt

© of the pupview of the UCC. In that case, serious impediments to
transactions in used goods would be certain to result, since implied
warranty -attached to such transactions.’: Thus, the “as is where is”
clause UCC, 5.2-316 (3)(a) has recognised as effectively disclaiming
warranties would not protect the seller, even on the sale of used
£oods, from liability.

. As far as action against the financing agency is concerned,

usual to find one of the following clauses in the instalment contr
which haye a bearing on the answer !

it is
acts,

, Eﬂw:.euon understands that seller wiil offer this instriment and seller’s
o . interest herein to Redisco Incorporated (a msmunmcm,wmﬂmkv for

. discount, To induce Redisco Inc., to accept such offer, Buyer agrees ™~
- " and represents to Redisco Inc., that assignment here of shal) be free

of any and all defenses which Buyer may or might haye against seiler
‘unless Buyer. notifies Redisco Ine., of any such defenses within |5
. daYs after notice of assignment. ’

{2} " This agreement...binds jointly and severaily all signing as Buyer and .
théir Heirs and representatives, - and inures to the benefit of seller’s

42. ' Drumar Mining Co. v. Morris Ravine Mining Co, 33 Cal,y App. 2d
492, 92 P. 2d. 424 {1939},

P LAl
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assigns free of all rights of action and defenses if seller’s wmmmwu..n.n gives

duc notice of assigoment and within 15 days of mailing such nofice
' receives no wrilten notice of facts giving rise to Buyer’s claim or

defense. o o ,

“(3) Buyer agrees that his rights of action and defenses against seller shall.
" not be effective against seller’s assiynee if the “assignec gives totice as
prescribed in Civil Code S. 1804.2 and Buyer fails within 15 days
thereafter (o give wrilten notice to the assignee of the facts consti-
tuting his claim or defense. ‘ S

Let us now turn to the provisions of the Unruch >& : :
S. 1804. 1(a) provides :

““Na contract...shall contain any provision by which: . O . .

‘(a) he buyer agrees to asserl against an assignee a claim “or defense
arising out of the sale other then as provided in 8. 1804.2”

°S.-1804. 2 provides :

““Except as provided in S. 18)2.743 an assignee of the seller’s rights is subject
to a!l claims and defenses of the buyer against the seller arising out. of the
sate notwithstanding an agreement to the contrary, but the assignee’s
liability may not execeed the amount of the debt owing to the pm.mmmama. at
the time that the defense is asserted against the assignee.” EE

...‘H._._n_._.mrﬁo:wow&.aqc;an:Emmno:o:nm:oz_wcammmn:amwm _m.:,m:an,
of defense to a claim by the assignee”. -

S. 1804.2 was added in 19674 and it will be scen that’ the’ pre-
vailing instalment contracts do not take note of 1967 amendment.

43. Cal. C.C.S.1812.7 reads: “In case of failure by Ed... ﬁoummn ta -

comply with the provisions of this chapter {(Unruth Act) such person or any
person, who acquires a contract or instalment account with knowledge of such

non-compliance is barred [rom recovering any time-price diffetential of sorvice |

charge or of any delinquency, collection, extension, deferral or refinance charge
imposed in connection with such contract or instalment account and the buyer
shall have the right to recover from: such person an amount equal to any of such
charges paid by the buyer. ,

44, Qriginally, Cal. C.C. S. 18042 provided that 1 “No right of action
ar defence...which would be cut off by assignment, shall be cut off _uw. assignment
to any third parly whether or not he acquires the contract in good-faith or for
value unless the assignee gives notice of the assignment and within 15 days...
receives no written notice of the facts giving rise to the claim or defense...” :

Thereafter the section imposed certain minimal disclosure requirements
which the notice by the assignee must contain, including the notification to the
buyer that he must respond in 15 days.

o

‘Uufuh Act!  ° :
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The instalment contracts still reflect the old law which has now been
discarded. However, the existence of these clauses in the printed cont-
racts would continue to make buyers feel!® that their defenses against
-the financing agency are going to be cut off in 15 days. Either the pre-

‘vailifig instalment contracts WeTe drafted before the 1967 amendment

- and-finncing agencies are ignorant of the fact®® or they are deliberately

“continuing to use them for psychological reasons and because they are
to their manifest advantage—at least apparently. All the officials of
the m:muoiw agencies the present author had a talk with, showed
-ignorance of the change in law, but this could well be feigned. Busi-
fiessmen are not simpletons who would not take count of what is
going on in the legislature affecting their trade. .
5. 1804.4 provides that “any provision in a contract, which is
prohibited?by the (Unruh Act) shall be void but shall not otherwise
affect the validity of the contract”.f” The doctrine of severability
saves the instalment contract from falling to pieces. But is it not

unusual that a contract which violates the Act enacted to protect

the consuming public, is nonetheless binding upon the buyer, who was
intended to be protected against such failures to comply ? This is not
‘much of a consolation that the offending provision in the insalment
contract can not be enforced. Enforcement requires the processes
-of Jaw and court. 'Why not make such contracts unenforceable asa
whole ? That will instit more respect for the law. , .

"ON DEFAULT :

Every instalment contract is full of what will befall the buyer,
if he does mot pay the instalment on time. Since threats are always
less expensive to the creditor than litigation, harsh provisionin a
contract can get the results, The enforceability of such clauses then
is immaterial. At the same time, it is true that the attorneys do not
encourage the insertion of such’ clauses in the instalment contract

_forms. The attorney, the present author talked to, was of the opi-

nion that often tinkering with the words of the attorncy-drafted

45, lgnorantia juris non facit Jgnorance of law is no excuse and the doct-
rine of noticé provides that everybody is supposed to know of the law and by law

" js understood current Jaw, both statutory and decisional. However, the fact of

1iTe is that most people do not know of the law and it is intuitively felt that ifa
mE....mu;w taken of the consumers, many s.c.:_n not appear to know even of the

46. Some even said that they will call their hedd office and be in touch

with the attoroey. . .
47. Fresno Loan & Thrift v. Roberts, 25 Cal. Rep. 624 (1962), -

'
i
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contract form is dene by the financing agency particularly to make it
look more fearsome,

" For example, the Act provides® that a contract may provide
for the payment by the buyer of a delinquency charge on esch instal-
ment in defauit in an amount not in excess of 5%, of such instalment
or 35, whichever is less, but a minimum charge of §1 may be made.
The instalment contract forms, with little regard for the words of
the Act, provide flatly that the %ruazmuow charges: will be “at least
§1 and not over §5”.

Similarly, the Act permits®® only “actual and reasonable ooma
of collection®™’ But what the instalment contracts frequently provide -

is3
{1y '“Buyer agrees to pay...collection charges for a default in the payment

of any instalment... ;' or.
{2) “‘Buyer will be liable for...reasonable collection charges...”

The attorney was certain that here the omission is wilful and
the handiwork of the financing agency.

. Another instance relates to the provision concerning attorney’s
fees and courts. S.1811.1 of the Act provides for the award of
reasonable attorney’s fee and costs to the prevailing party in any
action on a contract, regardless of whether such action is instituted
by the seller, holder or gaah If the seller®s proceeds to sue and
buyer tenders the price in court, S.1811.1 of the >o_” gpplies and the
former shall not get attorney’s fee.% .

However, the clause in the instalment contract provided that :

““Buyer also agrees to pay reasonable attorney's fees plus actual costs, in
the event this agreement is referred to an attorney for collection.™

Let s_m take one last instance. $.1812.2 of the Act provides
that :

(i) if there is any default by the buyer in the performance of
his obligations under a contract;

48. Cal. C.C. S. 1803. 6, R
49, Cal. C.C. 5. 1803.6, ,
50, ‘‘Occasioned by removal’ of moo% from the State without written

permission of the holder, or by the failure of the buyer to notify the holder of any
change of residence, or by the failure of the buyer io communpicate with the holder
for a period of 45 days after any default in making payments due under the
contract”, Cal. C.C. S. 1803, 6.

51. The seller will include his assignee.

52. See 196! amendment,
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(i) ﬂra holder, pursuant to any rights granted in the contract;

' (i) may proceed to recover judgement for balance due with-
.out refaking the goods ; or he may retake the goods and then
-proceed. In that case, he shall, within 10 days, from re-
-taking, give notice™ to buyer of his intention to seli (he

" goods at public sale or retain goods in satisfaction of the
- balance due.

: 1 rn retakes goods and sells it, then S.1812.5% forbids him
_to.sue gwﬂ. for the unsatisfied portion of his balance.

Let us-now have a look at the prevailing instalment contracts,
Some .of these contracts have a clause like these : -

(1) The ‘Luyer will pay...all reasonable attorney’s fees and lcgal expense
o Encnqam by seller aud any deficiency remaining after repossession and
: - resale of goods. -
{2} .1f Buyer defaults in any of his obligation under this coniract aandfor
- -if any levy or attachment is made or any preceedings in bankruptey
are instituted by or against Buyer or his properly andfor if any applj-
cation for a receiver shall be made for buyer andfor if seller orits
assignees deem the goods in danger of misuse or confiscation or with
.+ . reason deenis itself insecure then in any of the said eveats, the entire
"+ amount shall immediately at the option of sciler or its assigns and
with or %.:.55 notice, become due and payable and scller or its
. asSigns, may either collcet the amount due, or with or without notice,
may take peaceful possession of said goods in any manaer permitted
""" by law, wherever found ; all payments made by Buyer to be deemed
to have becn madc for the use of said goods.

The gap between what law is in the statute book and the extent
of its compliance will appear to be too obvious.

- Conclusions :

- L. Retail instalment contracts are usually drafted by attorneys
for financing institutions. Consumer’s interests are not considered
by‘the attorney because the client does not want so. The clauses in
the instalment contracts which .do help buyer are only the outcome
of the imperatives of the Unruh Act. The disclosure provisions of the
Unruh Act dire complicd with and are generally on the front page of
the instalment contract. However, grave doubts exist if these dis-
closure provisions have improved buyer’s position or furthered his
interests. All they have definitely done is to impart a sense of fairness
to the instalment contracts and this goes to strengthen seller’s position

+

33. 1961 amendment.
54. 1963 amendment,
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rather than buyer’s, because buyer feels the instalment contract is fair
and reasonable and this in turn leads to complacency and micek
oBedience. I
2. The consumer, when he goes out to purchase goods on in-

stalments, has this dilemma. Either he should not buy what he -

needs or sign meekly on one of the printed instalment. contracts,
which everybody is using and which he can neither negotiate nor
modif§. ~Itis the financing institutions which farbid any modification
and not the retail seller. o
3. There appears an unfortunate dichotomy between what the
Unruh Act prescribes and what the instalment confracts provide.
The Act says one thing, instalment contract forms another.. The
very fact that this could be done on large scale, for .a:zo. sometime
and with impunity shows all too clearly the problem of enforcement
of the Unruh Act as well as the regard in which the Act is held by
sellers and financial institutions. The explanation that they. do- ot

know the changes in law is too facile an explanation to be mn:ﬂna. ,

It appears to be deliberate at least, in some cases,

Suggestions

One suggestion has already been hinted to, namely, :._n..., possi-

bility of making the drafting attorney responsible in some ,,.,.,..mwﬂ.

It would seem that a deliberate disregard of the provisions. of the
Unruh Act, whether due to pressure of the client (usually mamz&um i
agency) or otherwjse, may be professionally’ unethical. -A case ’
could be made against such an attorney by the huet consumer and .

the Bar Association may be the right forum for a test case. It will
be interesting to watch the rcaction of the Bar Association! which
could prevent such lapses, if it wants to, Another way could be to
insist through law that the drafting attorney’s signatures must .m.vvmwa
at the end of every instalment contract form he has drafted. This
would not only prevent subsequent tinkering, as alluded to earlier, but
may also strengthen the positicn of the attorney vis-g-vis the financing
agency. ; ,
However, it is doubtful if either alternative will bé--well
received by the attorneys. And, in any case, it can only be a solution
and not the solution. A
A second solution may be to prepare instalment contract’ Torms
from the buyer’s point of view. Initiative may be taken to form some
kind of a consumer’s association, whose task should be to disseminate
these instalment contract forms among a sizable section of community

35. See page 104/5.
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of a-particular area. The potential buyers should be told of the advan-
tages of using this instalmenf- contract form -rather .than seller’s and
should be encouraged to insist with- ‘retail dealers -t purchase goods
only-on the basis-of the instalment form, the ‘buyer ;has: with- him..
Retail dealers and financial-agencies are “bound to, resist vigorously;
but-it mw.bo».z_rqmmoumzn to assume that this resistance will be follewed.
by some kind of a :.Scna.ﬁmv_m.ﬁm_w;_ the result of which could well
be, from huyer’s point of view, cither a “‘fair’’ form or at least a less
one-sided instalment contract form than what are being used now.
The- principal ‘demerit of such ascheme is that this would be ex- -
pensive and would require time, planning and conscious effort, com-
modities not easily available when we are dealing with an unidentified
mass of .consuming public, : C :
Another solution may be to avail of the existing provisions as to
licensing, The Unruh Act, unfortunately, does not require licensing®™,
but Brokers Law, does.: A great many flnancing™ are already licens~
ed under Brokers Law.?® as personal property brokers. Others which
engage in rétail financing and retail instalment selling may be required
to do so. This would include both financing agéncies and the sellers
doing their own financing. As licensee under the Brokers Law, such
financing agencies are subject to the supervision of the Commissioner
of Corporations.™ Certain other - requirements of the Brokers Law
may be modified, it found inappropriate, to sales financing transactions.
However, the essential similarity of the loan and eredit sale transactions
suggests that modification will not be difficuft. Application of the
Brokers Law would ~ faciltiate control of dealer-financing-agency
collaboration to conirol the discounting of commercial paper and
the sale of credit life and disability insturance, Further, the oppor-
tunity to avoid the rate limitations of the Unruh Act by means of the
Brokers Law could be eliminated.
8. 22615 (c) of the Financial Code, relating to the grounds for
suspension or revocation of the license of a personal broker requi-
_res the Corporations Commissioner to take such action if he finds, inter
alia, “that any act. or condition exists which, if it had existed at
the time of the original application... redsonably would have warrat-

56. It might in that case jeopardised its charces of ever seeing the light of
the day. .
57.  All the prescnt author taiked to. : :

58. In 1951 the Brokets Law and the Small Loan Law were revised and
consolidated with other laws relating. 1o financial " institutions in the Financial
Code, which designated Brokers Law as “Personal Property Brokers Law’™ and
Small Loan Law as “California Small Loan Law"’. ! :

59, Cal. Fin. Code. S. 22400,

e T T
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ted the Commissionet in refusing origifially to  issue the licence?**e,
In Section 22206, coveting the findings which the Commissioner
must maké in determining whether to issue a license, there is suffl-
ciently broad language permitting the denidl or revocation of licenses
for violations of another State statuté. Then, findings dre to b
made as to the financial responsibility, character and general fitnéss
of the applicant®™, and on¢ of which would suffer mbmmnngrvw
reason of a violation of the Unruh Act. All the financiiig ageicies
the Emm.m:ﬁ author talked to, conceded that the chvoammonmdoaﬁw_.
sioner has enough power undér the Finasicial Code to detér them frpm
using unfair methods in retail instalmént financing, but théy also
felt that possibly the Commissioner may not revoke a :.ug.mm..,wow
the violation of the Unruh Act, whatever the language of the Fitlagi-

cial code might sugpest. . . .
The abov mentioned sugpestions can be given effect to without

amending the Unruh Act. It is well-known that the Unruh Act was
passed without much opposition, may be because it did not havé
much teeth. It is time that licensing provision is included within the
\mN.,an:goH_ sections of the Unruh Act. It should require that those
“who deal in consumer paper, and those sellers who carry their own
paper, be licensed. At least, that will make it more difficult to
violate the Act without detection for those who seek any permane-
ncy of operation in this State.

Another suggestion is to amend the Unruh Act with a view to
include a provision, completely general in its scope, making void af]
unjust or unreasonable conditions in contracts.” To decide the ques-
tion, it would be necessary, in each case, to consider the whole
structure of particular trade and the differing bargaining powers of
the parties to the contract. . :

One objection that comes to the mind of the present auther, as
regards this suggestion, will be that in matters of contract the parties
wish to know so far, as is possible, how they stand from the outset.
It is better for the question of reasenableness of a particular condition
to be judged before it is inserted in a contract than after there, has
been some dispute oa the contract : otherwise the parties may nevér

know until it is too late whether ornot the condition forms partof o

the contract.

60. Fin, Code 8, 22615(d)."

61. Fin. Code S. 22205,

62. It has been tried in Israeli Standard Coatracts Law, S, 14 (Quoted
in Note, “‘Administrative Regulation of Adhetion Contracts in Tstael”, 66 Colym,
L. Rev. 1340, 1345 (1966), UCCS, 2 302 also mandates conscious judicial réviey
of unconscionability.
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~ If'we were to start with the proposition that the question of
reasonableness of the various clauses in an instalment contract should
be decided. before they are put into use, then the solution will be

N different. A major defect at present lies -in the tendency for every

finance comipany and/or instalment selier to produce :am_._. own retail
instalment “contract, and what is done now by way of ‘remedy is to
pass special legislation-Kke they did in retail instalment HT&@ but only
- when it becomes obvious that nothing short of legislation will prevent
harsh bargaifis being made. What the prevent author Eo?n suggest is
that an Act should be passed setting up a Commission, let us call jt
OoE,H.moa ‘Commission, consisting of three permanent members, who
should be ‘experienced lawyers and four other ad hoc members—two
from a consumers’ panel and two from a contractors™™ panel—for each
specified trade’ using standardised retail instalment contract forms,
The precise details may be worked out and it may not be very difficalt,
This. OoEEmmmmou should have the power and duty to prepare standard
m_.ogp of contracts to be used in the trades or businesses specified in

the Act. The draft standard form of contract might, in appropriate

cases, contain alternative and optional clauses. The Commission should
hold a public inquiry into the draft form, at which objections to it

can be made, followed by the seftlement by the Commission of

. the standard form of contract. Such forms would be embodied in staty-

tory instruments like the Unruh Act—and their use should be made
compulsory except to the exetnt the commission itself allows ajter-
natives. The standard form should be incorporated in all contracts of
the stipulated type, whether or not the contract contained eXpress
reference to it, and any attempt to avoid or vary the standard form
should be made nugatory and subject to penalties, Lastly, the appro-
ved standard form should be widely publicised so that potential consu-
mers would know of its existence.

Such a standard form or model form is essential if consumers
are to be protected, The operation of the Unruh Act has shown
that to prescribe the use of certain clauses is. not enough. Besides,
such forms, it is hoped, would use good, clear language, rather than
the.welter of words and jargon which characterise the ?@E:u@.i?
stalment- contract forms.

‘The suggested solution has three special advantages

”.E it would ensuré, in general, that conditions in coatracts
were fair. By so doing, it would help remove the element of
suspicion from all transactions between big companies and
ordipary people,

63, i.e. those, who are using such instalment contracis forms in their
business,

e

.
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(i) When two identical taansactions take place, it is convenient
Emﬁ.zﬁ form of contract should be identical, Persons con-
nucting many identical transactions with various customers
_Ed,\n realised the benefits to be obtained.from imposing on
the customers a standard form of conmtract. What is now
préposed is that the benefits should be reciprocated so
that 2 customer trading with more then one firm s.o_..:m

_SWE that the same form of contract was being used i

mmm: transaction. As a result, he might acquire some know-
ledge of the contracts in cases where now he is ho Emw&.
nom._?mn.a. The trader or businessman will also .cmbm%ﬁ ».BH.W.H
this Eu.%oHB:x in as much as he will be saved the effort of
preparing his own standard form or the lawyer’s fee ' fot
preparing themjfor him. o o

S P TRARRASEER L LT ANy TR A S B R e

- BASIS OF GOVERNMENTAL TORT LIABILITY IN THE

_cz_._ﬂ_muym..;._..mm‘o_" AMERICA,
T S. P. Singh*

Not until 1946 did the United States broadly. consent to be
sued for its servants’ torts under the English prmciple “The King can
do no wrong.” The Federal Tort Claims Act of that year expanded
Jiability that had been previously recognised only in narrowly defined
felds.r Under the Federal Tort Claims Act, the liability of the
United States Government in tort has been equated with that of a

iii) Such contract fo 7 ; TR .
( ¢ aituation H.newﬂw n“p H‘”u. altered, ﬁ.ﬁ.sﬂé. the exigencies | . i private person. It is 80 provided by 28 U.8.C-, Section 2674, which
. , by approaching the Commission, - _ states that “the United States shall be liable—in the same manmner

“which wi et S . s . .
ich will grant approval whenever it is fair and reasonable. dividual under like ciroum-

and to the same extent as a private in
urthermore, 28 U. <. C. Section 1346 (b) gives the United

S stances.” F
] States District Courts exclusive jurisdiction to hear cases based

e United States...on account of personal injury of

death caused by the negligent or wrongful act or omission of any employee

of the Government while acting within the scope of his Office...under

[ ; . ; circumstances where the United States, if 2 private person, would be liable
T q . to the claimant for such damage, Joss, injury, or death In accordance with

the law of the place where the act of omission occurred. P

on any claim against th

Shortly after the enactment of the Act, the question arose as 1o
the extent to which tort {aw rules have in fact been made applicable
under the Federal Tort Claims Act. More specifically would the
Government be liable if the act of function was 0ne which could not

. be performed by a private person ?
. fore the Supreme Court of the United"

This problem came be
States in 1950 in the case of FeresV. United States.® The facts of
; ,.. oo o that case were that a member of the military, while on active duty in |
. : RSV . o . the service of the United States, perished by fire in the . barracks as a
, resuit of the negligence of other military personnel. The Supreme
, Court held that there was no lability, expressing the view that the

q working of Section 2674 of the Act:

is not the creation of new causes of action but acceptance of liability under
circumstances that would bring private jiability inio existence...One obvio-

*LL.B., P.G.D. Crim. {Luck.) 11.M. (Cornell, U.5.A.), Lecturer, Faculty

of Law, University of Delhi.
1, For example, Maritime torts, Dpatent
oyster beds. See Gellhorn & Byse, (4th Ed. 1960) at . 388.

5. 340 U.S. 135 (1950%

infringement and injuries to
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us shertcoming in this ¢laim is that plaintiff can peint to no liability of a
‘private individual’ even remotely analogous to that which they are asser-
ting against the United States...Nor is there any liability ‘under like
-circumstances ; for no private individual has power to conscript or mobilize
a private army wilh such authoritics over persons as the Government vests
in cchelens of command.3

In other words, since no private person has the authority to
conscript or mobilise an army, the United States was not made liable
by the Act, The Court observed :

we find no paralict liability before, and we think no new one has been
created by this Act.  Its effect is to waive immunity from recognised
causes of action and was not to visit thc Government with novel and
unprecedented liabilities. ’

This interpretation was followed and applied in the subse-
quent case of Dalefite v. United States.® 1In that case the court had
to consider claims preferred under the Act in connection with a
disastrous explosion of ammonium nitrate fertiliser in Texas city which
resulted in damage unparalleled in history. The fertilizer was being
produced according to Government specifications and under the
control .of the Government for shipment to areas under military
occupation after World War II.  The action was rested on the ground
that there was negligence on the part of the Government in jts parti-
cipation in the manufacture and loading of the fertilizer, as well as
in fighting the fire. - :

Mr. Justice Reed delivered the majority opinion, which held
that under the Act the liability of the United States was restricted to
‘ordinary common law torts and did not extend to liability arising from
acts of a Governmental nature or function. It .support of this view
the court said that : ,

N

onc only need read scclion 2680 (listing thirteen exceptions to liability) in
its cntirefy to conclude that Congress exercised care to protect the Govero-
. , ,

3. Id at 141, . E

. 4. Id., at 142, There were two additional groundsTorYajecting the claim :
{a) The relationship between the Governmet and members of the armed forces
is “distinctively federal in character™ and so the question of the law of the place
does not arise. Since no federal law recogpises such recovery, the claim must
fail. (b) The primary purpose of the Act was to extend a remedy to those who had
been without remedy and not to those already wéll provided for, such as military
uﬁwou.no_. But il a service man sustains injury while an furlough or léave the
result is different.  (See Brooks v. United States, 337 U.S. 49 (1949}, :

5. 346, U.S. 15 (1953).
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ment, from claims, however negligently caused, that affected the govern-
merital functions.§ et

The opinion stressed the langnage of the Act which made the
Unifed. States liable “in the same manner and to the same extent as
a privaté individual under like circumstances......” The phrase ““like
“circumstances”  definitely nagatived a complete refinquishment of
‘Sovereign immunity, '

The majority opinion held that the Federal Tort Clajms Act

did not change the normal rule that an allcged failure or carelessness of
public fireman does not create private actionable rights. Qur analysis
of the question was determined by what was saii in the Feres case...The
Act, as was there stated, limited United States liability to ‘the same
manner and to the same exient as a private individual under like circum-
stances’ ...Here, as there, there is no analogous liability ; in fact, if any-
thing is doctrinally sanctified in the 'aw of tortsit is the immunity of
communilies and other public bodies for injuries due to fighting fire.”?

The interpretation of the statute by the Supreme Court in
these two cases was not only unfortunate, it was not consistent with
the spirit or, letter of the Act. Mr. Justice Jackson, delivering the
opinion of the minority, took this approach.® He graphically describ-

. ed the situation existing under modern conditions in Justification of
his view that the Government should be held liable. Otherwise, he
sad, “the ancient and discredited doctrine that “The King can do
‘1o Wwrotig’ has not been uprooted ; it has merely been amended to
read, ‘The King can do only little wrongs’ "'®.  Nevertheless, the
conclusion to be drawn from these two cases is, which js analogous
to, the existing law of /ndia on sovereign and nen-sovereign functionste,
that the Govrnment is not liable for the tortious acts of jig servants
in" cases involving acts or functions which ave not similar to those
which could be performed or undertaken by a private person,

6, Id, at 32.
R 7. Id. at 43-44, .
8. He was joined by Mr. Justice Frankfurter and Mr. Justice Black,
9. ibid. at64, " -
10. In India the, liability of the Government has been equated with the
former liability of the East India Company by Article 300 of the Constitution of
-India. However, the dichotomy between sovercign & non-sovereign functions
prevailed many decades. Still the state is not liable for the torlious acts of jig
servants if.thé function involved is soverign. See, Kasturi Lal Raliz Ram Jain v,
State of U.P., A.LR. 1965 8,C. 1039, For a detailed study of ‘the Law of India,
see also, SP. Singh, ‘“The Development of Public Tort ligbility in France & India -
A Comparative view,” J.LL.L, Vol. 13 No. 1 at p. 92, ‘
B 4
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, Butm 1955, inits decision in Indian Towing Company v. United
States,}t the Supreme Court of the United States veered away from
this aspect of the Dalehite doctrine and rejected the criterion of
Governmental versus non-Government or Sovereign versus non-
Sovereign functions. This later approach of the Supreme Court is in

~ ~~accord not only with the spirit and letter of the Federal Tort Claims

Act, but also’ with current jurisprudential thinking, as indeed was
suggested by Mr. Justice Jackson in his dissent in the Dalehite case.
Inthe Indian Towing  Company case, the cause of the harm
" for ‘which the Government was sued was the failure of the lights
in a Government lighthouse, resulting in the:grounding of a tug and
in water damage to cargo. The light was out because members of the
_ United States Coast Guard had negligently failed in their duty of
inspection and maintenance. . .
M. Justice Frankfurter, writing the majority opinion, rejected the
criterion of governmental and non-governmental functions followed
in the previous decisions, saying that “itis hotn book tort law that
one who undertakes to warn the public of danger and thereby induces

reliance must perform his ‘good Samaritan’ task in a careful manner.’”*?

The argument of the Government that “there can be no recBvery

based on the negligent performance of the particular governmental
activity” was rejected by the court. This would mean that some

negligence would be actionable, and some not, without “z H.mmo.mm_.
. ground, one that would carry conviction to minds not in the grip of

technical obscurities.”1* The court pointed out that the government’s

‘basis of differentiation would be gone if private lighthouses were -

established and stated further that the

Government is not partly public or partly private, depending: =,o.o.u the
governmental pedigree of the type of a particular activity or the . manner in
which the Goverament conducts it... On the other hand, it is hard to think
of any governmental activity on the ‘operational level, our present. concern
which is ‘uniquely governmental’, in the sense that its kind has not at one
time or another been, or could not conceivably be, privately performed. 14

The court then concluded that there is nothing in the .m&nam_..

Tort Claims Act which indicates o

that Congress intended to draw distinctions so finespun and .n.wvn&o.:w.. as
to be almost incapable of being held in the mind for adequate formulation .

11. 350 U.S. 61, {1955},

12, 1d. at 64.

13. Xd. at 66, '
14. Id at 67-68.
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... The broad and just purpose which the statute was designed to effect was

to compensate the victims of negligence in the conduct of Governmental
activities....1%

In other words, the Supreme Court held that the Federal Tort
Claims Act does not.incorporate the distinction between governmental
and. non-governmental functions and that Section 2674 is not to be
_.oma, as excluding liability for negligent conduct in the performance of
m.omi:nm which private persons do not perform, .

The approach of the Supreme Court in the Fudian Towing case
was .mo_"oimn_ by the Court in the case of Rayonier, Inc. v. United
States1® The facts of that case breifly were that the United States
had permitted a railroad to run trains over a right of way
passing through land owned by the United States in the State of
Washington. On August 6, 1951, sparks from a railread engine
ignited six fires on the right of way and adjoining land. As a result
of negligence of United States Forest Service personnel in fighting the

fire, it spread and destroyed timber, buildings, and other property of
the plaintiff, -
—

W&..momsm the reliance of the Government on the Dalehite case,
Mr. Justice Black said that the distinction between governmental and

- proprietary functions relied on in that case has been expressly over-

ruled by the Indian Towing case. He stated that “these provisions (i. e.)
Ss. 2674 and 1346 (b), given their plain natural meaning, make the
United States liable ...if...Washington law would impose lability on
private persons or corporations under similar circumstances.’*?

Mr. Justice Black observed further :

Congress was aware when losses caused by such negligence are charged
against the public treasury they are in effect spread among all those who
contribute financially to the support of the Government and the resulting
burden on each tax-payer is relatively slight... But when the entire burden
falls on the injured party it may leave him destitute or grievously harmed.
Congress could, and apparently did, decide that this would be unfair when
the public as a whole benefits from the services performed by Government
employees... The very purpose of the Tort Claims Act was to waive the
Government's traditional all-encompassing immunity from tort actions and
to establish novel and unprecedented Governmental liabitity,18

15. Ibid.

16. 352 10.8. 315 (1957)
17. Id. at 318,

18, Id. at 319-320.
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The [Indian Towing and the Rayonier cases, followed by
other decisions, have made it clear that under the provisions of the
Federal Tort Claims Act, 1946 the liability of the Government for the
tortious acts of its servants shall be the same as that of a private
person (without distingnishing whether such activity could be per-
formed by a private person or not), subject to the condition that claims
against the United State s depend on the law of the place where the
cause of action arises,

NOTES AND COMMENTS

._.mm>_._._.< OF m_.._.me.o : A POINT OF VIEW

,;ma are a number of BoEo% adopted by labour to find
redress of their grievances. In recent years we have witnessed a
new phase in the history of industrial relations in India, wherein
labour has adopted a new method called ‘Gherao’ to find a guick and
easy redress of grievances. To start with Gherao was used as a move-
ment EoEEmumw in west Bengal in the year 1967. Now we find
that Qrﬂ.mo 1s used by labour to settle their score all over India. T he
management is very scared of the term Gherao and they oppose it
vehemently ‘wherever it occurs. The purpose of this article is to cxa-
mine the legal significance of ‘Gherac’ and how it differs from other
methods adopted by labour to improve work conditions and its impact
on industrial life generally.

WHAT IS GHERAO

_For the first time an attempt was made by th= special bench
of Calcutia: High Court to define Gherao.! As per Chief Justice
Sinha Qroamo means “‘a physical blockade of a target, cither by
encirclement pr forcible occupation. The target may be a place or
a person or persons, usuzlly the managerial or supervisory staff of an

industrial- ‘establishment. The blockade may be complete or partial’

and is Eﬁ:a&q accompanied by wrongful restraint, and/or wrongful
confinement ‘and occasionally accompanied by assault, criminal
trespass, “mischief to person and property, unlawful assembly and

various other- criminal offences...............In short to achieve the
_object noﬁ.g wnwom?_ means but by violence,”’? As per Justice B, N,

mmbma.no. “‘Gherao means encirclement. Encirclement may be due to

- various . reasons say for cxample, there may be encirclement of a
_popular feader himself enjoying this form of demonstration. Encirc-

lement ‘may m_wo ba made by a hostile crowd, say of workmen, who

- elect wrongfully to confine them to concede to their demdiidsr——

“Gherao’ as;such, that is to say simple encirclement is no offence
under Q.HBE& faw of this country. But Gherao accompanied by
violence’ mmﬁ_ diverse forms of crimes resulting in wrongful confine-

ment or wrongful restraint of the encircled person or persons is a

r—

CLL Jay Bugineering Works v. State of West Bengal, A.LR. 1968 Cal, 407,
- 2 M., atdld.
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criminal activity, not because it is encirclement but it is encirclement
*with more’®. The defimtion given by Justice Banerjee appears to
be,more convincing as he feels that mere encirclement is not criminal
wﬁ encirclement with something more makes it criminal. Thus

either by encirclernent or by occupation, the target may be the mana-
? ) gerial or supervisory staff of an industrial establishment. While
"™ Gherao -is_not an offence as such, if it is accompanied ‘8\ violence or

as a coercive method which results in an offence either in the Indian .
Penal Code or any other law then it is unconstitutional and violative’

of the laws of the land. Intention of the persons encircling the target
will be the gist to dicide whether particular Gherae is an offence or
not. Therefore, it is clear that Gherao is not a criminal offence un- |
less it is accompanicd by the intent and acts committed by the persons

encircling the target {which may be a person or a place) amounting to .
an offence as defined ecither in the Indian Penal Code or any other .

law of the land.
The special bench of Caleutta High Court has gone to the extent

of clarifying that Sections 17 and 18 of the Indian Trade Unions Act .

1926 do grant some exemptions to members of a trade union. How-
ever, Gherao is an aspect of industrial dispute and trade unions have
no special privileges and exemptions to this except where criminal
conspiracy is involved under Section 17.of the Indian Trade Unions
Actt There is of course no doubt that labour has the right to collec-
iive bargaining with management and that in pursuit of this ﬂrou\ can-

put legal pressure on the management to cnter into any trade agree-
EaE which is obtained by legal means. There is 2 common thread
between the trade union laws of [adia and the laws in Mum?um Both
draw a line at violence, intimidation, or the law relating to crimes.
Any act of violence which amounts to the commission of an’ offence
should never be excused. If any such situtation arises the High.-
Court is not merely entitled, but bound, to grant relief where So:&ou
of fundamental rights occurs, irrespective of the existence of other

alternative remedies. Their Lordships also held that once the laws
are made an:wﬂ. the court nor the cabinet, nor the ministers nor-any
subordinate authority has the @os_ﬁ. to add or detract, interfere or
effect any discretionary power.® Labour has certain Eme under *
the Indian Trade Unions Act 1926 and some other laws Ha_mﬁ:_m 8

_ Gherao may be defined as a simple physical blockade of a target

3. Jd., at 456.
4. Jd., at 408,
5. Id,at 409

-

P2
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labour. Tt is, however, a mistake to think that the rights acquired

.by labour are unrestricted.

The way labour relations have developed in India, especially in
West Bengal, it is eyident-that labour and management have become
averse to legal processes for the settlement of industrial disputes. As
it has been remarked in an article in the “Economic and Political
Weekly”, ‘“Legalism in industrial relations has bred a sense of

itresponsibility, a burning desire to defeat the system by a short
‘cut method of quick justice™® It is also to be noted that .the
Gherao movement has proved that legal machinery set up for the,

settlement of industrial disputes is not very effective for the workers..
They probably feel that the legal machinery provided under the laws
involves a lengthy process and so they have been inclined to adopt
Cherao mstead. The Gherao movement undoubtedly represents the
anger, resentment and retaliation of workers towards the policies of
the Government, and the whole probleta of Gherao reveals a lack of
human touch by management in handling the legal matters.

Gherao is not the only method used by workers to obtain &

favourable settlement of industrial dispute. Other tactics such as
Demonstrations, Strikes, Sit-Down Strikes, Go Slow and Picketing

"are also used by workers to put pressure on management. Many of

these are well recognised by the law. Generally there seems to be
confusion in the minds of workers and management about the diffe-
rent methods of pressure tactics. So it is both interesting and useful
to differentiate the various types of pressure tactics.

GHERAO V. DEMONSTRATIONS

The word ‘demostration’ has been explained in Webster's
dictionary as the “Act or example of making known by visible means
or of giving tangible evidence of something specific.”? In industry a
demostration by the workers expresses their resentment of management
policies. “The demonstration may express sympathy with other
workers, opposition to the policies of the management, or a demand
for higher wages or better conditions of employment. It may take a
violent form; the workers may destroy property in the factory, or
they may assault the proprietors of the industry or the managerial or
supervisory staff. If the demonstration becomes violent it comes
within the ambit of the law and would be described as illegal.

6. De Mitesh, R. Srivastava Suresh, Economic and Political Weekly,
Gheraos in West Bengal, 1967,
7. Webster's New International Dictionary of the English Langoage.
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If we compare Gherao with demonstrations we find that all the
elements present in demonstrations are also present in Gherao. In
Gherao, apart from the expression of feelings by visible acts, there
is a blockade by encirclement of person or property. For Gherao to
be illegal there must be criminal intimidation, criminal trespass,
wrongful confinement or mischief to person or property, unlawful
assembly or other criminal offences under law. It would not be wrong
to say that Gherao is another form of Demonstration severe in its
intensity, and that both can be illegal only if some other criminal
offence is committed by the workers apart from Demonstrating or
making a Gherao.

GHERAQO V. STRIKE

Strike “means a cessation of work by a body of persons employ-
ed in any industry acting in combination, or a concerted refusal under
common understanding, of any number of persons who are or have been
_so employed to continue to work or to accept employment,”® An
analysis of the above definition would show that every strike in
industry must have the following  ingredients :—

There should be :

(a) an Industry,

(b} an employer (or employers),

(c) “Workmen” (a body of them),
2. There should be : -

{a) Cessation of work,
(b) refusal to work;

—

]

. This cessation should be by a bedy of workinen;

I

. They should be acting in concert or in ¢combination in order
to enforce a demand against the erpployer during an indus-
trial dispute.®

If we compare these elements required under Strike with Gherao, *
we find that in Gherao all the ingredients of the strike are present. In
order to make a ‘Strike’ a ‘Gherao’ there must also be a blockade of
persons or property. In industry it would mean the blockade by the

workers of the Managerial or Supervisory staff, or of the factory or

8. The Industrial Disputes Act 1947, Section 2 (q)
9. Rustamji, The Law of Industrial’ Disputes in India, 330,

f
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. . industrial establishment. If the Gherao is staged by the workers up
) : : o Emm,nﬁ..mﬁ it is perfectly legal. A concerted stoppage of work or
[ refusal- to work by a body of workmen amounts to a ‘Strike’ within
w the meaning of Section 2 (q), of the Industrial Dispute Act 1947, even
“ though such stoppage or refusal is only of a few hours duration or
i . only for a part of a day, it is legal.l® And it would -also be perfectly
: legal for the workers to stage a strike which dogs not contravene
* . the'provisions of Sections 22 and 23 of the Industrial Disputes Act

of 1947. When a strike for a specific reason is expressly prohibited
; by statufe and is declared illegal, the wider question of the workmen’s
P " right to resort to the strike as a measure of collective bargaining arises.lt
’ Similarly it bas been held by the special bench of the Calcutta High
. Court that while Gherao is not an offence as such, if it is accompanied
by restraint or confinement, assault, criminal trespass, mischief . to
person or property, unlawful assembly or other criminal offences, used
) ) as coercive measures, it is unconstitutional and a violation of the laws,12

Hence Gherao itself may not be illegal but it becomes illegal when

-corollaries stemming from it are involved.

. As stated carlier simple strike is not the only weapon used by
- the workers on the management as a pressure tactics : some other
“forms of strike such as stay-in, work-to-rule, pen-down or tools
"down, and go-slow are also adopted quite often is industry. Therefore
‘it would be interesting to observe the distinguishing features of these

forms of ‘strike. o
(i) Gherao V. Stay-in-Strike.

- In this form of strike there is the element of trespass in addijtion
to refusal to work. As such it is closer to Gherao since some crimi-
“nal intimidation is involved. But the law has definitely approved of
: - this type-of strike. In the Punjab National Bank case!s the Suprenie
! . - Court held that *“The pen down strike in  which the employees parti-
‘cipated in the present cannot be said'to be outside the section 2(q) of
the Act”.** Hence it would also not be wrong to regard Ghérav-as—..
- “such to be legal.

N0, Buckingham & Carnatic Co. Ltd. v. Workers of Buckingham & Carndtic
Co Ltd., A.LR.13538. C. 47,
11, Raja Bahadur Motilal Poona Mill v. Piraji Musah, AIR. 1957 S. C. 73
. 12. Jay Engtneering Works v. State of West Bengal and others, A.LR, 1968
Cal. 407, ) :
13. A.LR, 1960 8. C." 160.

'
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(ii) Gherao V. Go-Slow,

Another kind of strike called ‘Go-slow” is also resorted to by the
workers. In this the workers do not stay away from work but delibera-
tely slow down production. Such action has been condemned as a re-

_ prehensible act on the part of the workers but no clear cut law has .@aoﬂ‘
“[Fid-down as to whether “Go-Slow’ is another form of a strike. - ‘Go-
Slow’ tactics have been described by the judiciary as a misconduct on
the part of the workers and they can be dismissed by the management
for resorting to them. Gherao can also include this type of tactic,
but it would require some original offence apart from the simple act
of Gherao to make Gherao a criminal offence in law.

So we sce that Gherao can encompass all types of strikes.  The
main differentiating factor is the blockade of person or ?.ovm.nﬁ.
For strike to be illegal they must contravene the provisions of sections
22 and 23 of the Industrial Disputes Act 1947 ; to bring Gherao
within the definition of crime, violence or other criminal intimidation
for coercing management must occur, '

Gherao V. Picketing

When a strike is called by the leaders or active workers and they

feel that there are some differences among themselves because of

groupism, they employ picketing to get more support or to intensify
_the strength of the strike. The Encyclopasdia of "Social Sciences has
described three purposes of picketing : to inform those unaware "of
the fact that a strike is in progress ; to persuade the workers to join
the strike ; by moral persuasion or if necessary, by physical obstrue-

tion to prevent them from going to 'work. The extent to which these

purposes, especially the last, may be accomplished varies according to
the method of picketing employed and the presence or absence of legal
difficulties.’® Picketing is used to prevent workers entering the placa
of work and is done at or near the entrance. Therefore, picketing is
nothing but intensification of the sirike activities of the leaders or
active workers. If we compare Picketing with Gheraos we find that
Gherao is in a way picketing, and generally would take that form.
If violence and criminal intimidation or other criminal offences were
committed by the workers during Gherao .or Picketing it would be
illegal and the workers would be punished accordiirg to the procedure
established by law. But picketing has difinitely been universally.
recognised as a method of pressing their demands on management: by

L vol. 1 ...h.,,.. ”.

14. Encyclopaedia of Social Sciences, Volume X1V, p. 422, McMILLAN, ”
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the workers. Hence it would alse not be wrong to allow Gherao as
such as'a method of collective bargaining and pressing demands on
management, provided it does not lead to any criminal offence.

Om:wm.ﬁwo V. DHARNA AND SATYAGRAHA

maaw:Bnm.m.&o,z the leaders or active workss feel that some
amamna should be pressed on the management, but that it cannot be
pressed adequately through demonstrations or strikes, they try to use
Dharna as a means of achieving their goal. 1t is believed in India
that Dharha is more effective than the strike and demonstration.
Basically Dharna is employed to touch the management’s comscience.
Dharna is not only a legal activity but it is one of the safest methods
of pressing demands. Furthermore, it is unlikely to take a viclent
turn, whilst Gherao may well become violent, in which case the
Government s justified in interfering.

Satyagraha *‘is a way of conducting war by means of non-
violence. As long as men are not very different from what they are
now there wil} be clashes of interests; and it appears desireable that
such conflicts should be carried on in the most civilised, economical
and effective manner womm._zo.:z [n using non-violent means to press

‘demands on management, Safyagraha is nearer to Dharna than to

Gherao. But Dharna is used simply to achieve an immediate purpose,
whereas Satyagraha is a long lerm strategy to achieve aacm_:« of
rights for the individual. Again, in Satyagraba the workers are. w_w..@
conscious of the degeee of justification for the management's position,
even while they hold steadfastly to what they consider to be the Hhm_”;m
of their own aase. The workers distinguish brtween what is essential
and non-essential, and the essential is never surrendered and the non-
essential is not demanded. In this respect Satyagraha s closer H.o
mutual negotiation between management and labour. mp@mm?i.ﬁ is
an ideal method of maintaining industrial peace and good H.o_m:omm,
whereas in Gherao the mutual respect of labour and management 1S
lost. mm@mm.nm:p is the most Jegal method and can never 5&. to any
criminal ofience whereas in Gherao there are possibilities of increas-
ing antagonism between management and workers. It would be better
for both workers and management if Satyagraha were encouraged as

a means of pressing demands.

CONCLUDING REMARKS :— ‘

Reviewing the whole legal position it can be concluded that
Gherao simpticiter is not an offence and it is not proper to call it

15. Bose, Nirmal Kumar, Studies in Gandhism, p. 116.
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illegal. Of course when Gherao takes a violent turn and amounts to
criminal restraint, criminal intimidation, criminal trespass or any
other criminal offence it is unconstitutional and violative of the laws

. of the land. ‘The thesis behind considering Gherao similiciter as one
of the legal activitites of a trade unjon is that when stay-in strikes and
other forms of strikes and demonstrations are recognised under the
law, there seems no reason why Gherao shouid not also be recognized
as one the activities of trade unions., In practice it is very difficult to
differentiate berween sit-down strike and Gherao. If violence or any

. other offence is committed in other forms of strike it is illegal and
participants can be punished under the law. Similarly -workers can
be punished if the Gherao leads to any of the criminal offences
prescribed under the law. If there is any reasonable apprehension
that any Gherao about to be staged will lead to violence and criminal
offence, the Government and the law are justified in intervening.
Apparently Gherao may lead to a worsening of industrial relations
between management and labour, but industrial disputes occur in
most countries. Though employers may rightly feel that it is a
soercive measure, Gherao may also be regarded as indicating dissatis-
faction among workers. ’

Doubts have been expressed by employers and experts in
Industrial Relations about Gherao being. used to strengthen Trade
Unionism in India and they feel that probably Gherao will not help
in developing good industrial relations. There is an element of truth
in this opinion. But we should not pessimistically regard Gherao as

’ such as destructive in developing healthy industrial refarions. Gherzo
may be a means of bringing the workers fogether and making the
trade union movement more cohesive, - If Gherao simply produces a
militant attitude among labour it may be destructive; but it can also
be useful in making the Government, employers and the public cogni-
sant of workers grievances. Gherao in various forms is not a problem
unique to India and has been faced by all countries in the initial
stages of industrial development. When sit-down strikes, which in-
clude quite a significant number of the ingredients of Gherao, have
been recognised in law as the legal right of the workers, we find no
reason why Gherao should not also be recognised as ome of the
activities of the Trade Unions, . e¢xcept where it leads to restraint,
criminal intimidation, violence, or any other criminal.offence. -

- ..

By and large the pressure tactics of the workers do not help in
maintaining cordial and health industrial relations in industry. Being
antipathetic towards the very term Gherao, the employers do not
listen to the demands of the workers, evert where these demands are
justified. At the same time the employers must realise that these are

T
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trying times for the workers,

" drastically to improve workers’

¢

137
who are facing extreme ‘economic hard-

ship. Employers should be ?.mvmﬁn. at least to listen to and appreciate

the difficulties faced by the workers, even if they are not in a m.Om.Eou
pay. Major disputes in the industry

must be dealt with by bipartite pegotiations. Only then we nw.n expect

¢ordial industrial relations. o
S Harish Chander®
N W
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'PROVISIONAL MEASURES OF PROTECTION N
ARBITRATION UNDER THE WORLD BANK CONVENTION

The Convention on the Settlement of Investment Disputes bet-

" “~ween. States and Nationals of other States!, sponsored by the Inter-

fiational Bank for Reconsrtuction and Development?, has establlished
the International Centre for Settlement of Tnvestment Disputes.® The
purpose of the Centre is to ‘provide facilities for conciliation and
arbitration of investment disputes between Contracting States and

nationals of other Centracting States.! Actual conciliation or arbitra-

tion proceedings will be conducted not by the Centre .but by concilia-
tion Commission or Arbital Tribunal constituted.in accordance-with
the provisions of the Convention.® One of the tasks of such Tribunal
may be to prevent the parties before it from rendering the final award
ineffective or illusory by interfering with or destroying the o&on_n of
dispute®. In order to enable the Tribunal to cope with this task
Article 47 of the Convention invests it with power to HmooEBomm
provisional measures of protection. Article 47 reads : K

Except as the parties otherwise agree, the Tribunal may, if it considers that

{he circomstances so require, recommend any provisional measures which
should be taken to preserve the respective rights of either party,

.>5 attempt is made in the present paper to determiné the
‘mmnon:.anomm or otherwise of this power. Since no occasion has so
for arisen under the Convention for recommending provisional
measures, our attempt will of necessity be based on an enquiry into

1. Hereinafter called the convention, {18 March 1965) {entered into force
on 14 October 1966) {India is not yet a parly to this convention : Edltor) ;
575 United Nations Treaty Series, pp- 159 et seq; republished in 4 ?“m:_n:.a:nw
Legal Material (1965}, pp. 532 et seq ; 50 American Journal of ?53:.0:&. Law
(1965), pp. 892 et. seq. The International Centre for Settlement mm Investment
Disputes has published the text of the Convention and the Report of the Executive
Directors of the Workd Bank on the Convention {hereinafter called the Reporr)
in its Document 1CSID/2 English. The Repore has been re-published in 4
International Legal Material {1965). pp. 524 et, seq. .

2. See History of Convention on the Settlement of investment’ Disputes
between States and Nationals of other States : Documents concerning the Origin- and
the formulation of the Convention, Volume I1 (English) (Washington, D.C., 1968)
pp. 1 et. seq. {hereinafter called the History). ' v ’

3. Herecinafter called the Centre. Article 1 (i), Unless o.:._nﬂi_.wo indi-
cated, Article means Article of the Convention. -

4, Article } (2}

5. Article 37-40.

6. Article 47 )
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the attitnaes of the Governments that participated in the drafting of
the Convention and the instances of provisional measures of protsgtion
in the history of international adjudication. .

. ..U_.m:mum mmmﬁﬁ%.@n.?:o._m 47 :

The first draft of the Convention? prepared by the World Bank’s
General Counsel, Mr. Avon Broches, proposed the rule.regarding
provisional measures in the following terms : :

.UI .

Fxcept as the parties otherwise sgree, the Arbital Tribunal shall have the

power {o prescribe, at the request of either party, any provisional measures

necessary for the protection of the rights of the parties,?

The Preliminary Draft of the Convention,® circulated by the
Bank to the member Governments, adopted the same formulation of

the rule.l?

At the Consultative Meetings,”t most of the participating experts
favoured the provision. Many suggestions were offered by them to
further strengthen and enlarge the rulel? Some of these suggestions
were : (i) that it should be left to the Tribunal to prescribe such provi-
sional measures as it found necessary even without the specific request
of a party ; (ii} that the type of measures to be prescribed should be
clarified, the party whose rights would be protected be specified and
it may be indicated whether the statusquo to be protected shiould be the
one existing during the execution of contractor the one existing at
the time when the controversy arose (18 (iii) that the words ‘‘necessary
for the protection of the rights of the’ parties” should be substituted

,_cw the words “‘necessary to prevent the frustration of such award as

7. History, PP. 19 et. seq.
8. Article VI, Section 6, Id., PP, 41-42,

9, Id., pp. 184. et. seq. .
,p. 215, The Comment to this Section read &

10, Article IV, Section 10, K. .
«_unless the parties specifically preciude it from doing 5o, the Tribunal would

have the power to prescribe provisional measures designed to preserve the Stafus
quo between the parties pending its final decision on the merits.” Id., at p. 216.

11. Legal experts designated by 86 members Governments met under the
Chairmanship of Mr. Broches on regional basis in Addis Ababa, Santiago de
Chile, Geneva and Bangkok between 16 December 1963 to 1 May 1964 to consider
the subject of establishing international machinery for settlement of investment
disputes and to discuss the Parliamentary Draft, See, Report, para .w...

12. See, History, pP- 268, 337-8, 515-6.
13. Mr. Broches thought that the provisional measures should preserve

status quo at the time they were asked for. Jd., p. 337.
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the Tribunal might render”; (iv) that it should be stated in general
terms when and what provisional measures could be preseribed and
that the applicant should furnish sufficient evidence to the Tribunal
to show that his c¢laim was made in good faith and that his
rights might be impaired if provisional measures were 'denjed ; (v) that
the contracting States should be bound to enforce provisional -
measures like awards ; (vi) that a provision be added requiring a
party not to take any steps which would aggravate or extend the
dispute the centre was seized with : (vii) that in order to reduce defay in
arbital proceedings, provision be made for award; and (viii) that provi-
sional measures be made enforceable as an award, provided that they
were prescribed only when absolutely necessary and when pecuniary
compensation was no adequate substitute for them.

But all was not sunshine for the provision. One expert2 opposed
it on the grounds that the binding nature of provisional measures djd
not go well with arbitration and that the national courts which had
no jurisdiction over the dispute could not be required to enforce them,
Another expert® considered it too broad and.felt that it would
encroach upen the jurisdiction of local courts in such matters as
execution or attachement of property. He pleaded for substititing the
word ‘prescribe’ by the word ‘recommend’. He thought that if the
Government party did not enforce provisional measures, it should
pay compensation if the final award went against it 8

In accordance with these views, the Draft Convention® proposed
the following rule : o _
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Article 50 : (1) Except as the parties otherwise agree, the Tribunal may,
if it 'considers that the circumstances so require, prescribe such provisional
measures as it deems necessary to prevent or halt any action by either
party which might frustrate an eventual award, .

(2) The Tribunal may fix penalty for failure to comply with such provisio-
nal measures.i8

There were different” points of view about Article 30 in the
Legal Committee.®

14, Id., p. 338.
15.. Id., pp. 515-16.
16. Mr. Broches felt that the provision did not present any danger

" because, first, a private investor could never obtain specific perfoamance of such

measures against the government ; and secondly, the expeérience indicated that
Tribunals were loathe to ordering such measures, Id., p. 516.

17. Id., pp. 610 et seq. .

18, Article 50, /d. P, 632.

18, Legal experts designated by 6! member States for assisting the Bank's
Executive Directors to formulate the Convention met under .the Chairmanship of
Mr, Broches at Washinglon, D.C., from 30 November to 1 December 1964
‘o discuss the Draft Convention. Report, para 8, .

o By AR
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~ Some experts® were ‘opposed to its inclusion in the Draft
Ooaés:.on on the grounds : (i) that it might interfere with Legisla-
tive or admintstrative acts of government; (i) that it was superfluous
. because the question of damages and indeminities could be dealt within
the final ‘award : {iii} that it would delay or protract the proceedings;
‘anid (iv) that it might harm the defendant, oo
Most of the experts®* favoured the retention of clause (f) of
Article 50 subject to certain modifications, namely, (i) that the word
‘frustrate’ - ‘being too restrictive should be replaced; (i} that the word
‘prescribe’ being too strong should be substituted by the word ‘recom-
mend’; (iii) that provision be made for payment of compensation by
the applicant if he lost his claim and for this purpose he should be
required to offer money guarantee.
‘Some experts thought that the provision contained in clause (2)

_om..m»,_.:o_o 50 regarding imposition of penatly for non-compliance

with . provisional measures recomended by the Tribunal could be
retained®? But a majority of the €xperts was opposed to this provi-
sion.®2a  An alternative proposal to the effect that clause (2) should
state that" refusal to comply with recommendation of provional
measures - could be taken into account by the Tribunal in its final
award ‘was, when put to vote, rejected by a majerity of 16 to 6.2 At
this point, Mr. Broches announced that he still assumed that the
majority was only opposed to the specific mention of the effect of non-
noBEmgno.E.E the recommendation, but the Tribunal would in no
way be prevented from taking the fact of non-compliance into account
when making its award,?

Provisional Measures in International Adjudication :

The power to indicate measures for preserving the status guo
and préventing the difficulty from being aggravated was possessed by
the Central American Court of Justice and the Permanent Court of
International Justice (PCLJ). Similar power is enjoyed by the Inter-
national Court ‘of JFustice (ICJ).% The General Act for the Pacific

B

20, See, History, pp. 813-14.
‘21, Ibid., pp. B12+4.
22, Jbid., pp. 813,
22.(a) Jbid:, pp] 8134,
23, Id., p. 815

24.  ibid.
25. Article 41, Statute of International Court of Fustice :

“The Court shall have the power to indicate, if it considers that circumstances so
require, any provisional measures which ought to be taken to preserve the res-
pective rights of either party.”
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Settlement of Tnternational Disputes 1928 and its Revised ‘substiiute”.of - .
1948 also provide for provisional measures to be  indicated by the PCLJ-

or the ICT respectively and also by the Arbital Tribunalor the Conci-

liation Commission seized with the dispute. The Locarno ?.EQm.mo.d ._
Convention of 1925 hetween Germany on the ong hand wna.. wmm._m_,::r )
France, Poland and Czechoslovakia on the other hand had invested

- ~—the Tribunals to be constituted under these ‘Conventions with _powers

to indicate provisional measures. The Bryan Treaties for the Advan-
cement of peace of 1914 concluded between the United States on the

one hand and China France and Sweden.on the other hand had also |

given similar powers to the ﬁmnamnmi,m:ﬁ.mﬂnmmonﬁ commissions conte-
mplated by these treaties The constituent instruments of most of the

Mixed Arbitral Tribunals of the post World War era contained pro-
visions for interim measures of protection.’® The Model Rules on

Arbitral Procedure adopted by the International Law OoBan.mos in,
1958 also provide for such measures.

The Central American Court made use of its powers to indicate

interim measures on a number of cccasions.”” The history &..HOE
and ICJ contains many examples when the parties requested for the
indication of interim measures of protection ;28 but the-Courts granted’
such requests only in three cases.?? The Arbitral Tribunal nwﬂm_u__mmw.ba
under the Buraimi Arbitration Agreement also exercised protective

o7 PROVISIONAL MpAstiREs of PROTECTION 143

.,w._.omﬁ_za under the Convention for. Recommending Provisional
Measures : . .

After the constitution of the Tribuual®® until the award is ren-
dered, any party =to-dispute ‘may request the Tribrnal to recommend
Hﬁoimmonﬁ measures for the preservation of its rights.®® The request
shall specify the rights to be pressrved, the measures the recommenda-

_tion of which is requested and the circumstance that require such
measures,’

Since quick action may be necessary for preservation of the
rights of a party, the Hﬁccnm_ﬁ,w required to give priority to the consi-
deration of such request.®* If the President of the Tribunsl considers
the request-as urgent, he may propose a decision to be taken by corres-
pondence®® or even convene the Tribunal for 4 special session.¢

Since the object of the recommendation of provisional measures
is to preserve the respective rights of the parties, the Tribunal is
invested with the power to act proprio motu or to recommend measures
different from these requested by a party?”. This enables the Tribunal
not to remain  a mere approving or disapproving, but to work more
freely for rendering impartial justice to all parties concerned. It also
enables the Tribunal to so frame its recommendation as not to pre:
judge the issues of jurisdiction or merits to be dealt with later.®

measures until its &maﬁuaon.g The measures of protection being purely ‘provisional’, the”

Tribunal may at any time modify or reygke its recommendation.®
But before so doing the Tribunal shall give an opportunity to each
party to present its observations.®® This would not only help the

—_—

ulo See. B. Dumbauld : Interim Measures of Protection in Tnternational

troversies (The Hague, 1932), Pp. 129 ef seq. A
ﬂu: ’ 27. Id., pp. 96 et seq ; M. O. Hudson, “The Centra!l American .Oo:_.n.

of Justice™ 26 American Journal of International Law (1932) Pp. 768 et seq.

98. Denuniciation of the Treaty of November 2nd. 1865 between n.?.:n and- .
Belgium (Interim Measures of Protection) PCIJ Ser A No. 8 at uu...q..,mp ﬁ..am
coneerning the Factory at Chorzow (Indemnity) PCL Ser. A No. 12 atp. 6 and at
p. 10 ; Legal Status of the South-Eastern Terrvitory of Greenland gmn:ﬁ.ﬁ for the . el ds (1 : ..
Indication of Interim Measures of Protectior) PCII ‘Ser. A/B No. 48pp. 277 er : i . 13 Rule 39 (1) and Note ‘A’ to Rule 29, Arbitration Rules, p. 105. -
seq ; Case concerning the Administration of the Prince von pless Q.iaﬁ.i M.Emm?:..mu . i ua.. e 19, p. ) |
&..m..aan:.ua PCII Ser. A/B No, 54 Pp. 150 ef seq., Case newnw_.ﬁﬁwmwmavﬂw%w . , um.. e e E..

i o the German Minority :(Interim Measures of Prolecriony . ] . s 16 | o . .
AR, e T s Gy 0 L ENESSMPASIEL L |
. fndicati Interim Measures of Protection) PCLY Ser.” A/B 79 - ) . s - K., p. 105. In the Anglo Iraniar
(Request for the indicar o o i O (Request fot the -Indication of . . il Co., case 1951, ICJ Reports pp. 89 ef seq., the ICJ had’ in fact recommended |
at pp. 194 er seq.; Anglo-franian Oil Co, case (Req i . e et e e o amolant i et .

i | i ited Ki . 1951} 1CI Rep. pp. 89 ‘
s ama:wmh QM. wwamm,m.a.:.wamw _.ﬁnﬁ,_“ﬁ..”:. %ﬂ“ﬁ@““@hﬁﬂmwzﬁn v\.E. :_mw wz%mwa&m w dom. See, 5. Rosenne. The Law and Practice of the International Court (Leyden,
Interande Case \Switzer . Andiea

31. Rule 6 (1), Rules of Procedure for Arbitration Proceedings (Arbitra-
tion Rules), ICSID/4, p. 82. (Unless otherwise indicated, Rule means Rule
contained in Arbitration Rules.

et seq; i . 1965), Vol. I, pp. 426 ef seq.

of Interint gma_ﬁ:.a..u\.ﬁ...o_._mn..__a& AMWW.“J HO% mm.uﬂ”"ﬂ. Mﬂﬁw“ﬂ“« .qM.M._. ”Qs. .w&.wr and C. 1 38. See also, Sir G. Fitzmaurice : “'The law and Procedure of International 0
29, me::w_M”::bx of ﬁxﬁzmwnnmm“hcm._m EME.WN . S Court of Justice, 1951-4 : Questions of Jurisdiction, Competence and Procedure®”,

Angla-Iranian Oil Company cases, Ml 29 o N R B 34 British Yearbook of International Law (1358) at pp. 118 et. scqg.
10. 7J. L. Simpson and H. Fox : International L.&:E:ax.,?omnoq.._. .Gu& 39, Rule 39 (3).

pp. 162 ef seq. , T . 40. Rule 39 (4).
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a mon ow warning, the ﬁmnw that fails to comply with it- éoca be-
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DELHI E% wmsm,&

983_& from denying knowledge of the probable. consequences of its
.:ow-ooEv:msoo and the Tribunal 83\ ﬁmwo m:n_.. oozmnaanmonm 58
mnooﬁn in its final award.4? - ‘

" The Rncaagamron must co made only 3. mﬁaw Edsm_on&

measures as ﬁnomo:a the existing rights- of the E:.zo? s:roﬁ -con-

. ferring any new. rights. Since  the“fact. of non-comipliance with al:

- 0E

recommendation may affect:the gmsma the- HEQS& would do well to:

avoid, unléss authorised by -the parties - to - act: e aequo et wES_

Emw_:m any recommendation for: E.oao:nm or. manacamﬂmm settlement, -
:However, the .H:_ucn& may still enjoy -réasonable’ freédom of making -
siiggestions or auﬁammzﬁ snmwnm%c_. msoﬁnm a smw 8 50 —umn:am of -

mm:__um their &%&9 S e

Gono_&_ou

The power to recommend Eoimmonm_.. ‘mieasures of protection is
a useful EﬁEBQE for making the adj E:oﬂoQ process -effective, Its
.Ea_ﬁozm exercise my not only E.mﬁ_.; Eo a_%ﬁn from mﬂzb
vated, but mnmo save the final mima of the Tribunal. m.oE caEm
stultified by _EE.E&EH action om. ono of. the dispu: ts. .ﬂ._m psy-
oro_om_om_ climate Ea<m_:=m EEE Eo D.mamionw &. the! nter-.

=mﬁ_o=m~ mm._cm_omSQ regime mmBEar& by .the Oo:ﬁb:ou on the -
gﬂonw of the E.Eoﬁ_mm of mooa faith and pacta .E..: .qm..enzun is. ESG...
. to make. the parties comply with protective measures even though they .
will oaw be ‘recomended’ and not ‘ordered’ by the Tribunal. m:dwa a

"'to this guq is given by the attitude of respect generally mross ‘by

the States in the past to the orders of international tribunals and by

the support that the protective formula received at the various &.m?nm
_stages of the Convention.

It is also hoped that the examples of H.mmﬁmﬁ?_ compliance by :

the States with the. directions of international tribunals would .give
lead to the non-State parties making use of the Ooménsoa to be
n@:m:« EwB_mmEn
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47. Note B to Rule 39, Arbitration Rules, p. 105: Also sce,’ Lauterpacht

op. Cit. supra, n. 43, p. 254 ; m:N_.:mc:nn. op. cil. &GB fn. um pp. 123 et, seq.

48. Aricle AN (3). s ’

49, See also Fitzmaurice, op. cit. supro, n., 38, p. 120.

*B. Com.; M. A.,LL.M. (Alig.}; rnn::.oq. Faculty of Law, >__mmnr

3:2_3 University, >:m§.= Research Fellow, British Instilute of Internaticnal
and Comparative Law, London (1968-69).
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A NON-DISCRIMINATORY TAX IN
Mu&ﬁh Qm_‘.akbmu\h PRADESH V. \_WUN\:L%

_ ,H.ro oEooﬁ of Article 304 (a)! of the Indian Constitution is. :_mﬂ
the goods from other states should be treated on par with the local
goods. Neither they should be treated any worse nor they should be

" .given any special privilege because of their foreign origin. However,

the judgment in Abdeali’s case is not in E:o with the provisions of
Article 304 (a):

. In this case, by a notification- made under gm&ém Wrmumn
Sales Tax Act; 1950, sales tax was imposed on shoes, chappals etc. on
the point of sale by the importer or manufacturer. However, eXemp-
tion from tax was granted in certain cases. The notification laid
down three conditions for the grant of exemption : one of the condi-
tions was that the sale must be of such:shoes, chappals, country shoes
and footwear as were hand-made and not manufactured on power
machine ; the second condition was that the sale price must rot

3

“exceed Rs, 12-8-0 ; and the third non&:ob was.that the sale must be

by the Bm:i.mﬂﬁan or.any anwaa of his family. This exemption
was granted in the interest of- mBm: manufacturers who were unable to
compete with large-scale Emnswmog.ma of footwear made on
machine. . ,

The respondent carried on business of importing and selling
footwesar of different types including the locally exempt variety. He

was denied the exemption on this variety also on ihe ground that the -

third condition, i.e., sale must be by the manufacturer or any meinber
of his family, was notfulfilied. The net result of the third condition
was that if a dealer imported the locally exempt variety from .outside

the state and sold within the: state, he had to pay the sales tdx,”
but if he sold the similar shoes locally manufactured by him or any:

member of his family, wo was given the exemption. It is difficult to
understand how the tax was regarded by the Supreme Court as non-
aao:EEmﬂoQ when in result it was discriminatory,

* ALR. 1963 8.C, 1237..
1. Art. 304+ Zo,s_Eisme m:ﬁr.nm in Articale 301 or Art. 303, the
H.om_m_mE_.a of a Stafe may by law—
) (a) impose on gbods imported from other states (or Union. 3:,_3_.55 any
tax to which similar goods manufactured or produced in that state ar:. stibject,
so however, as not to dis¢ctiminate between ‘goods so imported and. goods so

‘manufactured or produged ;
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.. The Supreme Court justified the tax on the ground that if the
outside manufacturers had come to the taxing state to sell the shoes

* themsel¥es, the exemption would not have been denied to them as well

and as such there-was no discriinination between the local goods and
the goods of other states. ‘But it is respectfully submitted that this
approach does not seem reasonable. The outside manufacturer would
have to spend a lot on travel etc. in order fo get the exemption where-

' as the local manufacturer could avail _ﬂ:m.mumav:ou without incurring

any expense, Also, Article 304 (a) refers .o.:_w,_..ﬂo the similarity of
goods i.e. the imported goods and ' the local goods'should be treated

alike'and such it is immaterial who is selling them. So any condition -

not i _,_.Ena with the provisions of Article 304 (a) must not be per-
mitted.. The object of the cxemption was to ‘Benefit the. small manu-
facturers and that object could dlso. be fulfilled: even if the third
condition was not there and then the discriniination against imported
-goods would also have been avoided,  There §s no reason why the
“exemption was not given when the manufacturer sold the footwear to
a dealer in the importing state of himself coming there to sell -them.

The exemption should have been allowed.in respect of all hand-made

shoes costing not more than Rs. 12-8-0,. jrrespective of the fact who
was selling them. The tax in the present case was discriminatory
against the imported goods in as such as the exemption was not

- made available to them. : :

A tax must-be judged from the total effect upon the imported
goods and the similar local goods, .

In Firm Mehtab Majid & Co. v. State of Madras? a tax was
imposed on imported hides or skins at their sale price but the tax on
the hides or skins tanned within the state of Madras though osten-
sibly on their.sale price, was really on the sale price. of those-hides or
skins S:ms, they were purchased in raw ‘condition and that was
substantially less than the sale price of the tanned hides or skins.

. Hence the tax was held to be discriminatory offending against Article

304 (a).. Similarly in State'of Madhya Pradesh v. Bhai Lal Bhai®, a
sales tax was imposed on tobacco leaves, manufactured tobacco. etc,
.However, similar goods manufactured or produced in the state of

gmav«mw:mwﬁsoanbonEEnQ&Hoﬂroﬁmm. H.:nmcwnmEoOoE.r
condemned it for being discriminatory. It will not be out of Emno;.

to.mention here that the Supreme Court of United-States has been very
sensitive towards such discriminatory taxes and has not hesitated in

quashing such statutes. EVén in Australia a discriminatory tax was

' .

2. AR 1963 8.C. 928
© - 3e ALR, 1964 8. C. 1006

a2y
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oosnaanma‘mm._ violative of freedom mc,m_,mﬂnmm 3. Section 92 in Fox ,

v Robbinst, .. .

. In tho.context.of Abdeqli’s case;"if will, perhaps be appropriate

... to mention American drummers cases. . In Robbins v. Shelby Country

Tuxitig Districss, a state statute imposed license fee on. “all’ drummers
and all personis not having a licensed house of busincss in taxing
district offering (goods) for sale—by sample™ obviously, an exemption
was made in favour of those sellers who had regularly licensed - place
of business within'the district. Tn another case, Emert V. Missouri,’
the m:vnmﬁn Court of United States held : .
A State can imposes a tax or license fee if the article offered
for salé 1s in the possession of the seller (even) if it is the product of

- another state) provided that it is a general tax on all sales within that

State”. ,
It is'submitted that what is true for a tax is also true*for an

-éxemption from tax and hence our reasoning in Abdeali’s case.

A good example of non-discriminatory tax is found "in Andhra
Sugar Ltd. v. State of Andhra Pradesh.’ The same rate.of tax was
levied on purchases of all cane required for use, consumption or sale
ina wm%.o.mw. There'was no  discrimination between care grown in
Supréeme Court, . LT e

In fact, Article 304 (a) is the qualiflying . clause for - state taxing
power. - A state can impose a tax on goods withifi its allocated- field
onq.mmﬂ satisfying the conditions laid down intArticle 304 (a) - .

thestate or cane imported from outside and so it was upheld by the

Shyam Sunder Vais*

Co S, 10 ULS, 489 (1886) -

4,.(1909) 8 C. L. R, 115

6.7 (1895) 156 U, 8. 296
7. ALR.1968 5. C. 599, _
' * Lecturer, Faculty of law, Delhi University.
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A SURVEY OF LAW STUDENTS OF THE FACULTY
OF LAW, UNIVERSITY OF DELHI, 1968-69,

1. Intreduction

S

The Research Group! of the Faculty of - Law undertook a survey
-of their students to obtain background information on some matters,
This information was thought necessary to know the type of training.
-they had before coming to the Law Faculty, their reasons for coming
to the Faculty and other personal factors like their marital status and’
financial position. It was hoped that this information woyld. enable
the ﬂmo::w in general to plan and make improvements in the field of
iegal education. The questionnaire also _
to-jlidge the impact on the students of the recent changes introduced .
in the method of instriction, notably the ,Om,mn Method. A census type -*
of survey was conducted and all the students of the first and third
year classes-were approached. This “procedure, it was hoped, would
give the Group he expectations and ‘the impessions of the first |
year students '(“freshers”) ‘as well as the experience of the final year
students. For reasons of économy, including that of time and effort,
the second year students were left out of the survey. As the survey
would be undertaken in the coming years also by the Group, it was
hoped that the setond year- students.would be covered in the succeed- -
_ing year .M{:nn.ﬂrmw. enter the final year. .
‘The present survey { Gmm..,.%v covered 383 from the first and
final year' classes belonging to the Day and Evening shifts, out of a

L “total of 676 students, that is 56,509, students on _rolls. - The present .
. -7 sutvey covered 230'0f the 447 students- admitted in the first year and .

153 out ow. the 229 Third year students, Twenty-five of our infor- *
mants were girls; fifteen belonged to the: first year and the rest to the '
- ..m.n.mﬂwnm_,._ . _ s
‘N...ﬁ\._..‘.o are they ?

.On@. m.qu.o.:rm.ﬂz%n.ﬂm ,,,mm?mm&u.mﬁﬁ wﬂwmﬂw f&omaommﬁ..
vers. One student is the son of a judge. - The occupational breakup

1. The Research Group consistéd of some teachers of the Drelhi. Law
Faculty. Such surveys for the subsequent two academic-years have béen also | .
completed. The Reports are vnmn.m prepared and would be piblisked later,

provided an opportunity’
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of the parents is as follows :

Business 105 B.me&
E Central Government Employment =~ 50 13.09%
: Farming’ T 44 11.52%
. - S o,
.. Employed-in business firms 24 6.28 o\c .
o ) Lawyers 22 5.73%,
Q
i . Accountants . . 12 WHMO\\\Q
N . . Provincial Government Employment 12 H.mqao
! = " School teachers M L OW
m Doctors : H.oh. o\o
| Industry A . o.wanwo
Scientist 26%
& . Jude : 1 0.26%
B smy 1 0.26%,
; , . o
B c Other occupations . . 4 19 M wm a\c
| 7 Dnspeiified _ o 34 . %
N - 42 10.94%,

. Not answered - ,
: , Hrn .m:?nw indicates that about 36.389% of .:5, students -dre
g | married: The apparently higher percentage of married students may
q © ' be attributed to - the fact that many of the evening students are emplo-
yed -and married. Tt is believed that the percentage of day students
B in ﬁ.,:.m regard might be considerably less than the above mmﬁa. Qm.mu\.
: " per cent of the married students (77 out of EE have or:&.ﬁ.. ‘
Hmommn&sm the parental income, the following figures bringforth

interesting facts ¢ o

‘Annial Income No. of students %
More than Rs. 50,000 13 3,40%
More than Rs. 15,000 ,
and less than 50, Q00 117 30.629%,

. Moré than Rs: 3000
but less than 15,000 168 Au.mqwx..
Less than Rs. 3000 63 1649%
Did not answer . 22 5.73%

- The m.uo<.o. mms_.mm show that 16% of the students come from

- . the“poorer” section’ of the .community, on the assumption that
® .7 those Having an annual income of rupees three thousand. or more are
e “regarded; as belonging to the “higher income group.” :

3. What they studied ?

‘The ‘academic cmowmaos.nm of the first and third year students
suggests the superior background of the - new entrants. Forty-five
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oE&.EoMMmmEaQ:mo:rnma;nE, Ewﬁ._”m@.fvﬁ.omim
students, are post-graduates, whereas only 8 out of the 150 third
students viz. 5.33%  who answered the question (3 have not " ans
wered the question) are post-graduate.- Even'if we give allowance ,ﬁo.

“the fact that sonie post-graduates students might have discontinuéd

their studies, still the difference is appreciable. The increase in the
quality of admissions is noticeable by reference to another figure also.
Among the first year students 30.08 per cent (68 out of 226) - hold
an honours degree in B. A. whereas the -corresponding figure for the
third year students is 25.85 per cent (38 out of 147 who ans
wered the question). : -

‘Majority of .mﬁ students had their graduation in “Arts ike

History, Philosophy etc. 50.88 per cent of the first year students
(115" out of 226) and 69.07 per cent of the third year students (105
out of 152} fall into this categorsy.  The second large group Is drawn
from commerce colleges. Fifty-three out of two hundred and twenty
six (23.45%) in the first year and twenty-five out of one hundréd ‘and .
fifty two in the third year (16.44%,) have graduated in commerce. It
‘Wil be of intertst to!know that four students in the first.year possess a _
Bachelor’s degree in Engineering while there are no sstudents. belonging
to this discipline among the - third ‘year students. A decade ago it
‘would be rather unusual to have an engincering student ‘seeking ad- "
mission in law. - o e
" As régards the medium of instruction, among the first - year
students 85 gut of 223 (38.11%) “studied in English medium at the
High School level and 186 out of 237 (87.93%) -at the University,
The figures for the third year students are 48.00 per cent (72-out
of 150} and 91.39 per cent (138 out of. 151) at the High School and
the University levels respectively, : o o
The superior quality of the new entrants is noticeable in another
direction also., While Tone among. the 149 third year students who
answered the question secured Sixty per cent or more marks in the
Baclielor’s degree, there are seven such students in the first year,
34.51 per cent of the first year students (78 out of 226) secured fifty
per cent or above in their degree courses. 23.48 per cent among the
third year students (35 out of 149) fall in this group. :

) e

4. Where did they have their pre-college education 2 .
As isto be expected a -larpe majority of the ﬂ:nmimrma?&n

High School education in Delhi, 66.01 per cent of'the third Year .

students and 56.08 per cent of the first year students .w&.o&m..m.ﬁo this
category, The next best Tepresented states are : 10.45%, Punjab, 5.889

'Haryana and 5.2% U.P. The relative figures for the first-year students

are : 16.52% Punjab, 8.69% Haryana and 6.08% U, P,

ey S
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5, Wby do they come to-the Law School ?

. .,,;m motivations of students in coming to the Law school indi-

- ‘cates a wide variety "of answers, which may be summarised by the

following table :

- Reason m\m,._,EE year w 9 First Year
L 153 37.25% 75/230 32.60%
Hb,.ﬁ.éna WM_\_ 53 Q.mb.xw 24/230 10,439,
LA - 217153 13.07% . 15/230 0.52%,
o s 6.53° 22/230 9.56%
. Family Business  10/153 .53% et
Parental Desire 8/153 5.22% 3/230 ,\_.So\c
”m&o«:ﬁ:ﬂ 12/153 q.m:#.mm 18/230 829,
Beftering .
- emplayment ‘ . .
: momﬂw& 1153 7.18% 22/230 9.56%
...b,,m.moEsm & i S
. Research 5/153 ., m..w.m.xu 6/230 2.609,
“To be a post- _ - H i
" graduate student  4/153 2.61%, 5:230 2.17%,
" Noihing else .
to do 6/153 3.929, 3/230 _.wo“\\c.
1 donot know 27153 1.30%, 17/230 : q.mwn“o
Convenience 2/153 1.3097 9/230 u.m_o&
QOther . 4/153 - 2.61% 11/230 4.78%,

_6. Respunse to the Case Method

The survey reveals that the response of mwo students to the ommM
method is very encouraging. In this context it m:ocﬁ be H.oaoawnmn :
that a number of teachers adopt :._.n :<o_E:m\om5m method”™ o
approach in eliciting the answers. While about 97 .Ow Eo mam_” wmmw
students regularly participated i{n the class room. discussions, almos

twice this percentage (18% approximately) of the m:m._‘wmwmi.wmm&.mm_ws
e participated in class-room discussions. About 12%, of the first year

- . IR
students never participated in the Q_moc..mm_o:, but ounly m.,.coc.ﬁ 7% n.:a
not participate in the final year. Thus about 85%, it is Eﬁm.nmmrum
to note, have either regularly or otherwise @E.:o%mnma.ﬁ the

discussions.

' *This figure includes those who did not answer the question.
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As to the

of 268} who
the reason.

7. Desire to Practise law after receiving Em law de

A fairly large number of third

pressed a desire
students expresse

bhLitl LA kevimiy

Teason why they d
class room discussi

age deficiéncy as the rea

to practise law, w
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. ....THE UNBORN VICTIM

The Medical Termination of Pregnancy Act, 1971 came into
force from April 1, 1972, According to rules framed under the Act,
Boards would be set up in the States and Union Territories, which
will certify the qualifications of medical practitoners authorised to
destroy the unborn, the unwanted and the nameless who has commit
ted no wrong.

* In the eyes of criminal law only‘the human beings who are born
alive (in Coke’s words, “‘reasonable creatures in being”} can be the
victims of murder or man-slaughter. Thus, to consider the definition
of human being, one obviously would think about three stages, the
Eo:dﬁ of -conception, the moment when the m.oﬂ:_m is viable, and
the moment of birth. . According to common law rule it is only the
last stage, when the child has independent existence, that one becomes
capable of being the victim of homicide. It simply means that in
the law of homicide a child en ventre sa imere (conceived but not yet
born) is not considered on the same footing as a living human being.

The law of property has taken into account the existence of an
unborn child for consideration of property rights. The passage i

.the Blackstone Commentaries, I, 130, upon the child en ventre sq

mere Tuns “‘an infant in (sic) ventre sa mere, or in the mother’s womb,

~. -8 supposed in law to be born for many purposes™. There is a fiction

that a child en ventre sa mere is a person in being for the purposes
of acquisition of property by the child itself or being a life chosen
to form part of the rules against perpetuities. This fiction has un-

..doubtedly been adopted in the law of Scotland. ’

. In many other modern legal systems we find rights given to the
unborn child. It is capable of receiving inheritance or donations on

“the condition of being born alive. It has the right of maintenance

out of its reserved inheritance in the example of Roman missic ventris
monime. Its ownership of a right is necessarily contingent indeed

for he may never be born at all ; but it is nevertheless a real and
-present ownership. It may be right to say that law begins by taking

cognisance of living human being. This, however, does not mean
that it should remain blind to their pre-natal existence.
.~ A child can maintain an action. in tort for injuries sustained
n it was enventre sa mere. Such an action is commonly allowed
n:thé United States, and has been allowed in Canada and South
Africa. . There 1s no direct authority in this field in India. But

.Emwn. would seem to be no valid principle by which an existing but
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unborn child should be deprived of the protection of the law against
wilful or negligent injuries inflicted upon it .
The terminology of ‘born alive’ or ‘capable to be born alive’ is
much involved in fixing the time of birth, Clearly these two stages. - .
will never take place unless there has been the very first stage which S ; lisiHazarr, New:Co
is the moment of conception. Today and indeed for a very consi- - :221966)-
derable period it has been accepted Dby biologists thatin a m:.mo:w
scientific and physiological sense there is life in an embryo from the.,
, *_ time of conception. And there -is no qualitative difference between
" ‘an embryo at the moment of conception and at the moment of qui-
ckening. 1f life is fully present from the moment of conception,
then the right to life must begin at such stage. One might wonder
why the law should not go cven further and protect the life of the
foetus which is not yet viable. One might expzct the law to extent
its protection of the life to the moment of conception. For instance
Christians strongly stressed the sanctity of life from the very cmm.ﬁi.nm.. .
1t is, therefore, to be emphasised that the Criminal law may not only '
forbid the killing of life but should also prohibit the prevention of -
7 life coming into existence. ‘ .
Generally, a person should be allowed by law to do what he
likes with his own body. Similarly a woman may have all right to . |
o terminate her pregnancy. The counter argument is that there is
) more than just the woman’s own body involved that is the nonviable
foetus. The legal protection must, therefore, be extended towards
‘the nonviable foetus, who is not so radically different from a human

¢

. . being. s
’ . . The existing law already permits termination of pregnancy when

' it is necessary to preserve the life of mother.  Besides that all abortive
operations would Jlead to the murder of the.unborn child. ,

. . . . . | Ravi D. Sharma*
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