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EDITORIAL

The weakening political and soeial economy, the _.:nmomm.mw.m mmnam&mm.
of political and even judicial corruption, growing frustration and disilli&ign. -

ment among the masses due to mass poverty, mass c\:mau_owamsd nd
mass violence is throwing up more and more predicaments in whiéh
people find themselves affected by remote actors where there is o
leverage to-control their actions. The modern technology including com-
puterization of every aspect of life has increased the power of the ‘mqoam
and powerful to manipulate the existing faws and legal entitiemérits.
Masses arc bewildered by dramatic iricrease in lawless violence and
standardless use of force both by the agents of thé "government and
dominant groups. Trust in law and legal methods is fast declining. The
governors of the people are perceived to be tnable to control the corrupt;
the oppressors and the violators and are believed to be susceptible to all
kinds of illegitimate pressures. For the poor and the victimized, the state,
law and its agents are present as oppressors. Proriise of liberation is seen
as empty. Enduring loyalties to Anglo-Indian adversary jurisdiction, ¢olo-
nial structure of the bar, bench and police, shocking instances of admin-
istrative deviance, and growing decline in uo:momﬁ?o_.m:n% have remained
the pervasive feature of the Indian public life,

The question is: is law the only effective instrument of basic transfor-
mation of values and attitudes or are there other agents of social change
far more crucial than law? When we employ law as a means of social
transformation we somehow tend to think of law as an autonomous and
self-sufficient force upon which the rest of the social order depends.
Thus, we oversimplify the nature of [aw and exaggerate its power. But
law is neither autonomous nor self-sufficient but is heavily dependant
upon other institutions to accomplish its tasks. We rely heavily on formal
structures of law composed of the documents L.e. constitution, statutes
and precedents, the apparatuses i.e. legislatures, courts, executive de-
partments and the personnel i.c. Jjudges, lawyers, administrators, police-
men. We begin to believe that a legislative enaciment or.a judicial decision
aimed at social change would automatically be translated into correspond-
ing social actualities. .

This is, however, a mere delusion. We exaggerate the power of law
because we have inadequate notion of both what law is and how it acts.
Positive law mcvo?w:n.m‘:_uon,m.: established social order which is sup-
ported by prior facts such as caste, religion, family, morality, habits,
beliefs, attitudes, emotions and traditions. Law has to perform the task of
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repairing the deficiencies in the 'social order. For instance _ms.. and .._
action tries to eliminate social and economic inequalities, social oppres- -
mmos..w.n:nnn...&mnaa?m:o:.. untouchability, oEE..qu.wmmn,. a.oﬁg n: .
bonded labour and caste-préjudices. These ,anm&mﬁﬁnm_i the social.order.,
re roofed in arious social and religious institutions which.law, seeks:to
_.mmwmn....immmmmm&_w, the most conspicuous and WB_”..E..ESH of .Emm@mbmﬂ?
tions have been family, education and religion which perform the.c cial.
nmv_m oh.c‘unwmoﬁimnw human nature. These institutions exert a.po ful -
m:m:n:om.‘m‘nomgr‘m attitudes and behaviour of the people. The effective..
operation of law as an agent of change anvnba.m mmwmnq upon .En;msmﬁ&mﬁ N
extended by other social institutions. If the institutions of family, nn._..ﬁm#
and education have not been doing their job properly, law m:m:. be missing .
m:ﬁvoz from them and all our attempts at social reconstruction through
law will be thwarted or delayed. Law and legal action may not Unwmgw to.
provide ?mvoos&nonm of cultivation, socialisation, sense of obligation,
nmmﬁosﬂmm:&\. sympathy, fellow feeling, and oﬁnm factors that EQ..HE
human character in definite ways. These undertakings have to be .nE.mHna,.
on by other social agencies because they lie within the province.of

morality rather than law.

The question is: to what extent can law solve social ﬁqow“mﬁ.w m&..&.;
achieve social goals? What was said by Dean Roscoe Pound in his
Mahlon Powell Lectures delivered in 1942 holds true even today:

Recognising the limits of the reach of law, he remarked:'

When we have got so far we must pause to inquire how far, after -
all, the law in any of its senses can achieve this purpose (of
harmonizing human demands, maintaining a social order, and P_:.,
thering the course of civilizations). We must ask :o.é m.ma social
control through politically organized society, o.ﬁwnwsam in an or-
.an\l.% and systematic way by a judicial m:a. maBE_mqmﬂ.wm process
applying authoritative grounds of or guides to n._mn_muom by an
:m&ﬁoa.ﬁﬁ?n technique, can stand by itself as self m:m.mﬂ.a:ﬂ .mza
. wnnc;cw. itself to the maintaining and furthering of civilization.

vii

and sustained legal action. This ‘ultraindividualism’ of thé'Comi
and the Anglo-American legal tradition prevalent in the days of Roscoe
Pound has to a large extent been modified by liberalizing the rules relating
to locus standi, but the fact remains that redressal of the grievances. of
the poor and the victimized groups depends largely on the initiatives and
the power of social activists. The second set of limits, in Pound’s analysis,
arises from the difficulty of ascertaining the facts at issue. ‘Despite
relaxed standards of evidence and procedure, the legal process still insists

on legal formalism and adherence to accepted rules of evidence and
procedure. Third, and final, limitation pointed out by Pound relates to'the
inability of law and legal*apparatus to enforce duties, protect rights and
secure redress even by a well disposed judiciary. Here he réfers to “fhe
intangibleness of many duties which are normally of great moment but
defy legal enforcement.” He gives examples of gratitude, benevolence,
and obligation to help those in distress which cannot be enforcéd by'law,
Then there areicertain rights and interests which are often infringed ‘in
ways that'afe so stibtlé and difficult to establish that the law and courts
cannot protéct against them. Alienation of affection, dominatiori and
invasion of privacy fall urnder this category. Dean Pound refers to ‘the
inability of law and legal apparatus to inculcate moral ri ghteoushess. Légal
machinery, according to him, cannot remedy many phases of himan
conduct and human relations. Law would be helpless to impose many
traits of character, and modes of conduct which are morally desirable and
socially usefui. For character building we have to rely upon other institu-
tions and agencies like the family, religion, education, professional and
ecomomic organisations to instill in men and women, the habits and
attitudes, the .Ho&nm of behaviour and the mutual respect and cooperation.
It is beyond the law and tegal apparatus to inculcate morality and instill the
habit of conformity ad obedience in men and women and to make them
accomplished social persons. : e

.H.:zmsnmnncw@mmmﬂ“.\ﬁa.r.ods.mg.amﬁ,.ﬁ:n...._H.mekcmznmwan.ﬂ{nfﬁ@&...
B P o b S P R bl i

_action, ?n.vnmo:om__ lirnitations which preclude our doing by means

mmrn.. .?onnm%ﬁo&ﬁélo:m,mnﬁm.om:E:mno:m.Emﬁ
Bl yidhebi i b

orce of legal action for social reform. The first limitation of

'A'SErise of responsibility is indispensable if we have to live and work "
together. Responsibility, again is a social virtue, a trait of character and
there is very little that law can do in inculcating moral virtues, Law can,
of course, make people accountable to their ocﬂ..éma.wo:..osm.iommnﬁm.ﬁrn
legal rights of others. This s done by creating legal duties:and.imposing
sanctions for violating the rules of behaviour. Inculeating moral virtue of
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a rmvﬁan if. mw—.::ur culture, w&:nmzos maorality;
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“he. Lﬂmﬁnmﬁ nmE io:..a vo »rm.n defiance :of  law,will:
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i the ﬁooEn “whose Tives it governs. The o.&m_. social :
m.q_—..ﬁ _No w fitily:’school  ‘religion and morality are in more intitat
withthiifah emotions and thus mould hurmian character. ?o_.nwon.n  unless”
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BQ.n int mﬂmﬂn moo_& Emﬁc:o.w_m are mqﬂsmﬁgna 8 ﬁﬂaﬁmwm Eo: E: a

Hrm nmmnw.o% om :ﬁ _amm_ mn:os in mo?aﬁsm Eo mo&m om. moﬁm_

e

_cm:nn s nnﬁmmu\ affected by the political economy and cultural policies.

H_Ho _uo::nm om nc:E.mH nationalism” nurtured :.:.osmw the vague mza
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controversial, oonoovsoa of Hindutva appears to be working to the

gnguﬂamnwm”how the interests of the Dalits and other OUanmmoa n_mmmam The.
nnOboEE coro_mm ow liberalization and privatization being pursued by the
5&55 mﬁﬁn has. H,m:oa to m:mEnE wealth  In a manner ,S:nr Soc_a

" PR
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ntﬁERn m.oﬁﬁur generate growth. Enr .Em:on m:a o:n::ﬁn moouwrm,za w
omosoipn inequalities. How can in mco: a setting; .oo:nw achieve. social
_:mSoo mﬁ%_% by.acknowledging new voﬂﬁ:\m human rights? qunmaﬁw of
norms and values and creation of elaborate institutional mechanisms. for
mmnnﬁﬂ:m rcEmun n@:m:ﬁm:ms and Ezoum:mﬁn social climate and elimi-
nate pre- nmﬁ:wrﬂ feudal or semi-feudal Bommm of exploitation and oppres-
sion is.the task of the political executive and social and economic institu-
‘tions .m,.n\u vaownmmuo:& organizations and not of the judges. Unfortunately,
.”wm_vorﬁom_ economy emerging in m_og:mnm India has resulted in the
m@ﬂdmron of new social classes of landowning prosperous farmers, trad-
€Is; mone nnmn\ﬂmf m:a ,cczwmcoamﬁm which are controlling moopm: and
Ed_uon E.E oEEE_ networks m:a are promoting the omﬁ;&-
am<n_o_uao:ﬁ The economic ﬁo:n:wm of :vo-.m:mmcos and

Bawm:_.mmma by successive ﬁo:zcm_ regimes have provided enor-

m.wan Hm 5@ ioy.w ,of other.social.institutions .which heip to:make:

and ﬁn:mno mm; 0. mﬂmoﬁu their, work, and their-hold on individuals. _mn.

s as well as'legal and normative value system favourable
Socia Elasses: WE asm wmm mﬂmo wma the. :mmmﬁed _Bﬁmowm
RIAs:

ta a ,nmﬁ_.nmm_ou “The Bco# mﬂuamcana and pub-
SERE zooaaama in thecking" the growing friis-

3 gt

bnammn& &mmmmm mem vaomco:ou ‘of
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miseries and personal misfortunes.- But when a stage would come when
the gap between what has been promised and what has been performed
would become too wide, the outcome will be only confusion, frustration

and disenchantment. The courts might then lose vmﬂmcmmzm voinﬁ.‘m... n-

ing away 50 onﬂ&grg ow E&n_m_ Emﬂ:c:o:m

It is beyond the judges t¢ instill in men and women, the vmczm..m..da
attitudes, the modes of behaviour, the mutual nmmﬁnnﬂ and cooperation, that
are indispensable to a decent social life. They can undoubtly intervené to
correct any form of exclusion, discrimination, exploitation and institutiénal
abuses. The judges have performed this task in a commendable way in
:Ego_&:m the ideology of rule of law. They have unmasked the repressive

realities of State and law.by providing access to justice to the poor and the

victimized people. But the law and Hmmm_ action can achieve something of

real value if other social and economic institution besides law also perform
their function in an efficient way in the formation of human character’ 8
make men and women acceptable social members. S

While E_.:Em an editorial note to this volume I have taken the _HGQ.Q
of expressing some of my views about the H:.a:m o:mé in bringing about
desired social transformation as I could not compose a full paper for this
volume due to my pre-occupations. I am, on behalf of the Faculty of Law
and the Editorial Committee handing over this volume of the Review to its
readers. I thank and congratulate all the learned contributors of the papers
and book reviews for their excellent contributions. I thank all my col-
leagues and office staff and others who undertook and successfully
accomplished the task of bringing out this volume. The volume in your
hand contains outstanding research articles some of which very aptly
highiight the complex and intricate issues and themes of contemporary
significance in the age of globalization. The Editorial Committee will,
however, gladly accept any criticisms, suggestions and comments for
further improvement in the quality of the Review,

Of course, the most difficult task had to be performed by the Editorial
Conitiittéet
the moving force behind this noble venture. All credit goes to the Editorial
Committee for the hard work and extreme patience with which its mem-
bers have brought this issue. The réaders will immediately notice that it
has been the endeavour of Kamala Sankaran and her team to further
improve the quality of the journal. Apart from Kamala Sankaran who
ungrudgingly spent long hours and days in editing, correcting and organiz-
ing the manuscript, Bushan Tilak Kaul and Bal Krishan Raina equally

under the ableé Teadership of Kamala Sankaran who-has been -
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deserve great appreciation and thanks for performing arduous task of
editing, reading the proofs and correcting the footnotes for uniformity’
In Em wa%.oﬁ.& .aown Ho,nmm volume of the last year I had. expressed the

hopé that more and more colleagues and students will come.forward by
contributing their paper for the Review. I am glad that the response from
our colleagues and students has been overwhel

ng for.the current issue
and this shows great potential and talent.in ou

r: Faculty-which would
continue.fo serye as .m.a,:o&& for other law, faculties in the country in the

EAREREN ke T

field of legal research. . .

*+ Tn-the ¢énd'T thank'the proprietor of Shivain Préss for doing a meticu-

lousand professional job in the publication of this issuic With & quality print,

firlest'paper-and elegant cover and design. For the errors which remain T
acknowledge -oversight and hold myself solely responsible.

iy _

Delhi- . !
June 1, 2003

Parmanand Singh
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JUST FAMILY LAW: A BASIC HUMAN RIGHT OF
ALL INDIAN WOMEN §

Archana Parashar’

India is a country of diversity and for the most part we seem. comfort-
able with differences. It is perhaps a part explanation for the ..n,,%m.mm@ﬁon
of many religious personal laws, governing women.: 3 1i; 3
communities, differently in family related matters. In Hrwm.vmwmmh,:m cver
I'wish to argue for one family law that will be wo:-&moian.:mwo@.._m_
for all Indian women. Family law usually is not associated | ith, a
discourse of human rights but uinless women gain equality of m..wmvﬂ.,m.,.mn
personal matters they cannot be said to have the basic Human Right. .In
making this argument I am fully aware of the charge of essentia
universalism. I'however, make my mnmcEnE in the wﬁnn%mo‘. text
where for more than half a century a post colonial mﬂ.wﬁn has fa led to
guarantee basic equality to Indian women in the area of family relations.
All religious personal laws manage to treat women less favorably than
men. History of reforms within religious laws is not promising either for
the majority Hindu community or the minority communities of Muslims,

Christians, or Parsis. The Constitutional guarantees of sex equality ,.wsun_.. :

religious freedom have been interpreted by the Supreme Court in such &
manner m:m.ﬂ.%moia_.nmﬁoa\. religious personal laws are not found to be
unconstitutional. Adequate legislative changes have not been introduced
as in a democratic polity the incumbent governments have chosen to
politicize religion and play constituency politics. The civil society has
failed women as gender and minority identities have been inseparably tied
‘ to religious identities. It is in this context that I'wish to argue that we-are

at an impasse. Feminists and cveryone else interested in social justice

need to move beyond the religious/not religious characterization of ‘the

~-issue-of-famity-law-and-recon ceptualise the issue as 6ne” aboiit-‘gender

justice,

This paper is divided into three broad @mﬁ.m. The first section gives a
brief history of the origin of the concept of religious personal laws. A
close analysis of the inviolability of religious laws is examined to demon-

*  Division of Law, Macquarie University, NSW 2109, Australia. Contact:
archana.parashar@law.mq.edu.an. :

of various religious.
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strate that these arguments are more often reliant on a claim of minority
identity. Discourse about the rights of minorities must take into account
not only religious but gender claims as well. In the second ‘part an
argument ._m ,Eman that the mom_ mm gender justice, osﬁ be- cn:on Enﬁwm
by law feform. 'In thé 9:.& mnmc o4 m ﬁm_.; .:ﬁw Boanu of u:mw family _m€

1s developed.

1. ORIGIN OF THE CONCEPFT OF W_m_._m,_OCm PERSONAL h>s,.m

Hindu, ‘Muslim, Or.ﬂmﬂma and wmwm_ communities are mO<n~.:mm mw .90:1.

Hmvgﬁ{n wnrm.mm:m voﬂmosm“ ﬁms..m in the matters of ‘marriage, divorce and
related issties, as well as mzommmm_ob to E.ovmﬂu\ In all these Ha:m.ocm
ooﬂiwmmﬁmm.ﬁo?o: ‘have 1éss than equal rights than men. Hindu law is
the'only nn:mﬂo:m vnﬂmoum_ law that has been axﬂmsm:.nd\ modified by the
,_omum_m.ﬁcwn ““Hindu women" have been the main beneficiariés of these
ormnmom G_.: they’ Wma.m not managed to attain a ‘complete parity of rights
“The mﬂm:_:m point om my argument is that denial of equ :Q
c:._:m:mmzw and we must argue for complete equality.
ovﬁoc m_EEEEm block to such a vOm_zo: is that equality is one. mSoum

Ems% ralues’ mnm n,n._cmrq is mcvvo,o.o&w a western value. ‘More mﬁoo fi-

om:%u when nQCm:Q msm freedom o:n:m_os seem to be in conflict'it 1s far

from established tHat equality should have precedence. I wish to argue

that the Oﬁvom_ﬂod between gender equality and freedom of religior is a

false dichotomy. Reéligious personal laws as the quintessential expression .
of religions is a relatively recent development. I will endeavor to establish
that religious personal laws have transformed over time and that religious
freedom can be enjoyed simultaneously with granting women equality in

ﬁwaon& Thatters.

- . India was a plural society prior to noHoENmzou by western powers.
Hﬁ%md. society like other pre-industrial societies, did not make a separation
in, the institutions of religion and law. Sociclogical theories of moderniza-
tion provide that a feudal, agricultural, rural society changes into a modem .
socicty with the separation of political, economic and social institutions: .In

posed to be the household, but gradually the production of commodities
o “and house :oE became. separated and markets arose for transactions in
" "Thus mﬁovo transformed into a modern, nmﬁ:m:mﬂ system,
ion o». ﬁrm household from the place of ﬁaoaco:ou. The

e my Eo_smz AnD Famity Law Rerorm (1992).
ENDER AND HISTORY: THe LiMITS OF Social THEORY IN THEAGE
id Cheal, FAMILY anp THE STATE OF THEORY {1991},

VI F e e e et TET T P TR o Ly 3= n o e e

e eprEeROdern-societies-the place-forproduction-and- consumphion-was-sup-—
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colonization of Indian society by Britain introduced ideas-abgutysuch
separation of institutions. Indian society at that stage had not follos ‘ed the

same path of development as Europe, and when British wo:cmw «,:&mmm_
ideas were imposed they did not create another English “,m%mﬂmmm_mw\. The
tensions nnm::_nm m.o_: the HEvow:_ou ‘of alien conceptsis s sméthing th

zmm_nm that
we still live with 8&3\ One such fundamental idea in Europ mmrm.. wcwrﬁn
the amm of Hu:c:o and u:ﬁ:n mﬁro&m lies at the root of thé m%momvﬁ of

Wormuocm wﬂ.moumz -L s (RPLs wwﬂammo& wcvrn\ﬁﬂ?m qmwm_ﬁ .&h% (is"a

conceptual means of oﬂmmq:NEm _aomm about the rightful scope of mﬁmmn.

Ty )

governance, e.g., roi mma :6 mﬁmﬁ can, ot mroa_m regulate’ our lives; s&mﬁ

et T

fail SE:: m._m E.Em”o mﬁrnaw

The: wncmr administrators carne to an Indian moopodx ﬂ&n_.o m: wmvooﬁm
of life were subject to religious rules whether enforced by the: political
rulers or not. The English administrators in the early periodsiof. no_E:Nm-
tion made a distinction between personal. taws and- all other, _ms.m. All
other laws were legitimately. made subject to the political state. Odm% the
RPLs-were nominated. as not subject.to state control because :of.their
religious nature.* It is worthwhile emphasizing that this legitimization of
state intervention was otily ever valid for the colonizers. Any Indian in the
then contemporary society would have found it incomprehensible that
their religion was so constrained that if only regulated the ‘personal’
affairs or thit the colonizers were legitimately. regulating other'‘non-
religious’ areas. Once the division between RPLs and other laws was
made, it did not necessarily mean that the RPLs were left entirely
unregulated. Legislative and judicial actions nevertheless transformed the
nature 'and content of these formerly religious laws. To startavith; the
exact ambit of RPLs was ambiguous and changed over time. - For
example, initially contraéts were considered a matter for religious rules

but later made subject.to legislation. The Hindu practice of satiwasonly .
gradually .came 10 be regulated as the British maE_qumSﬁ 55&:«

P

accepted the _,m:m_o:m sanctity. argument.* So too Hindu widows’.remar-
riage, native converts’ Hoamﬂ_mma. the 880<w_ of caste disabilities, are

3. M. P Iain, Oc._.r_z_mm OF-InDIAN LEGAL :_maoz 561-2 (1966).

4. . LataMani, Production of an Official Discourse on Sati in early \Sammmmabe Century
Bengal 21 Econ. & PoL.-WeekLy WS 32-WS 38 (1986). She m.n..m:mm:\n_v. argues that

the colonial discourse designated. as ‘religion’ that part. of indigenous Q.__:_:w i?n_.

it did not cheoose to oqumm S S e g

viln.
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examples of assumption of specific legislative authority.

mmm:m: law influences came via ._..c,&m.mmy.nonﬂ.mon even in the B.nm.,m%w
laws. that were lef§f-tmlegislated. The judicial officers were essentia ¢
trained in the comion law system, and even ‘iwmb mwmﬂk_b.m the w.t._nm o
Hindu anid Muslim faws, they necessarily interpreted them according to
their under wm.n.&..._.m _.mm.m.wn E:m "The common Hmé mEmﬂbm .mS‘amwm.n m:a
oGedure managed to transform the nature of réligious rules. The Privy
ifically held that the f rmulac of ‘just >, cquity and right’ ahd
e’ it in various British charters implied the applica-
aw if found applicable to Indian circumstances.* These
decisions in tum ».o_d._nmwm:&mm _z.nnomna mﬂm zEm .adm.:nna ._.:o.m“.dwwmtﬂm
of ‘the ‘principles of English law into the riles' of RPLs. . nEo%_ww .
w&:&oﬂm&. ‘personal matters but M.Tnu\ mﬂmﬂ:mﬂdn came to rea —M@ hat the
wmrmwocm laws were not necessarily scriptural laws. Thus ; indu law
incorporated a complex interrelation o.m mmo_.wa ,.anﬁ.m.. and moEm. :mmmmw
customs.- While Islamic law did not givea similar ..HENW_.ESJQ to cus o”s
the courts recognized the customary claims m.m KCm:.Bm., Hro._.aaﬂnﬂww 0
change of RPLs thus turns out to be a .mo:cu_.,c,ﬁ. it is a fiction that has
"a'strong'hold on our collective mﬂwmmumconm.‘ The-1ssue ,M..o,. nosﬁoﬁﬁoﬂmﬂ%
legal thinkers is whether it is a sufficient reason mo,n,. m:.og:.dm :ﬁ. mﬁwﬁcw Qco
to femain, especially when women are denied .on,:m—_q in the Process.

1I. RELIGIOUS OR hm@»r O:>7__.0m:

The dominant discourse in India, since anﬁ.n:anbon from mm.wo%ﬂ:
rule has been whether RPLs, as an aspect 0m _..o:mpo: can be an_ e M,
a secular state. There are two kinds oﬁ objections to any Boa_momccﬂﬂ Mm
RPLs, one is a theological argument; ..36' mmoosa however, relies %_Wo:
public/private conceptual device to claim .:,:E.:EJ\ from mwﬁﬂ regu .Mm:wm
Ifas argued above, the concept of RPLs is a construct, and t M moomwwEn
) nn:.mwo:.m 52“.50 of RPLs does not m”E..a. up to mnn:ﬁﬁr it may M p .n.:__ma
\,ﬂ,o.ﬁwnmnn.bm.ﬂrw difficulties of determining ﬁ_n relative powers of a secu
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However, like all other freedoms it is not an absolute freedom. The real
contention is with regard to determining how far does or should religious
freedom extend. Those claiming the immutability of RPLs draw ‘the
demarcation so as to put RPLs in the sphere of religious freedom. As a
corollary, any change if at all possible, will be religious in nature; ..

. In this mnmnﬁ,_na the Bom.mmnm:o: of RPLs is a task of owm:mﬁm
religious rules and the state as well as academics - whether legal, feminist
or philosophers - or those sceking social justice, have no locus standi.

The legitimate authority éither to interpret, or modify such rilés belongs
to specific experts within different religious traditions.” If the religious
experts or spiritial leaders of religious community work fo “reform’
'some aspeets of their religious practice or doctrine, the” outcome “is
commonly understood as religious réform. Religious reform movetnents
are a constant feature of history but whenever religious reform happens
it struggles for legitimacy vis-a-vis the traditional or orthodox versions and
only éver gets partial endorsement, .. ...,‘

. However, even this partial legitimacy for the changes brought from
within a tradition is a welcome developmént. Outsiders'to the tradition,
while riot authorised t0 inttoduce chatges, May be able t6 rely on 'such
changes for pursuing social Justice for womien. This much is not' in
dispute. Problems arise when no change is forthcoming from within the
religious tradition and it is argued either that the religious rules are
mmog..o,mm:”.nd and eternal or that no one else but the religious mxﬁm:.m may
msu,om.:wm change if they think it is possible and necessary. This is
precisely the situation we are faced with in India. o

There is no scope for further argument if it is accepted that RPLg
represent eternal religious rules which cannot -be modified. This is an
interpretation I must disregard as.it is contrary to the factual evidence of
.changes in RPLs and as it ¢laims an exclusivity that does not allow. any
‘possibility of debate or change. Rather than making religious change the
focus of attention it is possible to restate the argument as one about
gender justice.  The fundamental starting poinit for discussion then'is that

o wiTHeological Argument and Religious Change: Réligious -autonomy

‘of freedomn of faith is undoubtedly an intégral m,mﬂ, of a'Liberal democracy. _

T I3 m..,,. (R .

‘ m,.mm....ﬁ.mﬁmﬁoﬁ o\knmtwme..imozce xaaqa:a.wa_mom._u Z@,o_.n,m m_V_.._n_:w: >nunm_m.

39 Nua“ Mohammad Ismail v Lala Sheomukh AIR 1922 10% . Berre

B fe yasanji v. Sheikl Mashedin 1887, LR 14 JA at 89. _U:;nm,d ) __,“

amwc.\. and Good Censcience in J. N.°D. >5amnmﬁ: (ed.), Om>zo_z¢_wfv.”..€ '

untries (1963) provides a detailed analysis of the effect on s 0
_wn‘o*..\_chmnn. equity and good conscience. i

gender equality is a desirable goal. It may not be subjected t6 any other
competing goal or right. The obvious next question’'is whether ‘every
religion, in its personal law provisions, can be expected to embrace gender
equality? If not, should it be ,o_mms‘_,_,a the state to modify religious rules or
replace them with state enacted laws? T argue ‘that every religious
tradition ought to be able to conform to this ‘external’ standard or lose
state protection. : : _
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.- * .. A. Religion and External Standards —
Public and mu:.xﬁm Mﬁmmwmh

g,owﬁo:m _oEmn:on to ﬁr_m ﬁSﬁOmEou is that whether religion is
understood as-¢ternal:or a-product of socio-historical -change, either way

: 1$ not opent 8 o—.:.:au\ Ea Eomumowﬂo b -.omnnnuon to Qzagm_ - nomn-
a._na H.ormm on .mso mﬁwdon :.EH

b,

ornnw on 58 ﬁoéonm is that 50 Uﬂﬁ.ﬁo sphere
om - m&BEm&% ‘freedom wuoE state nmc_mc n. Thus
ﬂ Emﬂ i sznwm of religion m:& z..oamwoao ao:mmocm Eiw the

state oam ‘not have _mm_samﬁn mc_n?o_.:% 8 583.@:0 vnnm:mo Enwm are

U:ﬁ:n mvrwan activities.
mcm 2 vast ar .n.,_.EH of mm_.:::mﬁ :85?3 also Qcm.hm that nwvomv_mm :M”M
%m ﬁ:ﬂmo\bﬂ:ﬂmﬂw divide _So_um women under ﬁmﬁ.ﬂmao:& o“u:qm _A_MOE:
.ﬁcduoﬁnmq free mﬂe.mﬂn mﬁwﬂd Carole wmﬁngm: is Hrn most we e z._n
feminist for mnm_zwﬁm Q_o _ano_cm»ow_ mcbososm of aom:_nm éoﬂo: he
H:rmwzmﬁm row_ mna E.Zmﬁ sphere and thus not wcgoﬁ to _ﬂ ie 0 mmm oS
ovﬁ.mﬂﬁu\ in ::n vcd:n sphere.” Family provides the most familiar M :s;a._
tion om this mmm..:zna that as a private sphere institution it ovoaw es o
values of 16ve and altruism rather than those of 595&:&&3%3 ﬁoowswsm
tition that operate in the sphere of the ‘market or the values %\ _:M q“omm e
equality ‘that are supposed to organize the public sphere. aoﬂmﬂom e
inhabitants of the privaté sphere-of family are thus-denied ju

.mncmm:u: and family Telations -are wxﬁnoﬁwa to be about ﬂo<n and giving
?\:row r»: about individual :m:a .

n :mm most 854505m€ argued .&mﬁ the o:m_‘moﬁoiwmﬁos of family
o AT

vate, mm&nwn Emﬂﬁcﬂos does not: Bnms that .Emﬂnn cannot be a

wa_mm: <mEn 1 o,.mmENE.m: fafiily; relations: 5-Okin's -argument; ] mcwrn‘.&.f

vyt

rm,m 2 &moo" ﬂ&naﬂ.msom to the ,mmcn of :5 vﬁ<mﬂn nature om H.nrmwo: and
- .ar;rn L

Lo e

RH» Sioy rujes of _unamonm: relations.. She Unoﬁaom a4 mmﬁmzm@.mﬂm:_ﬁmﬂﬁ moM
‘makine justice erative principle in the organization, of the family

€a
.q@wmm%m %w% @ﬁrn Em:gosﬁ inall its moﬁm; “but. w:mm« mro uses mms; 5

- At

PN ‘./,
s . L ..

ATE: mmzaz_ma LEegatL Ummﬁ,mm 233

mﬂo: of mEH ﬁoEmnw. ‘An

dan; JUSTICE, Genper AND THE FamiLy (1989).
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argument that justice is the primary moral virtue. This claim is linked to

a prior assumption that human society is characterized by the .,,o‘ﬁn:..&-
stances of justice’. These include the condition.of ana_.mﬁn..mnmﬂ@pq..ow
resources and while people have complementary netds and interests:they
also make conflicting claims on natural and social resources. e

claims need to be resolved by reference to rules that are just. In a.mu._:u\

relations it is @n:mzw relevant that rules of justice apply.

Thinkers who claim that in the family love or altruism and not justice
are the highest values misunderstand what is meant by hzmson ‘as the
primary moral virtue. Justice is not the only value, and it is not antithetical
to love or altruism, but justice is the most essenttal' value! It is'in the
conditions of scarcity, and when interests conflict, that justice needs to be
operative. For instance, maybe wives would never :mﬁw an occasion to
ask for their fair share of property because of the mn:nﬂoﬂq and" $pon-
taneous affection of their husbands, but if they did ask for it they should
be entitled to it. There is simply no reason to assume that Jjustice moaowoi

takes away from intimacy, harmony and love .&mﬁ are supposed 3 Eo«ﬁ:
within families,

The EEOEQ comrnunities in India have consistently put forward this
argument with regard to changes in the religious personal laws, namely,
that religion, asa ﬁ:<m8 sphere institution, is the exclusive concem of the
community. Unlike the earlier theological version of the argument that
only those with religious credentials may interpret or modify religious E_nm
‘the argument here is that it is a matter for the religious community and no
one else. Such religious communities making this claim are invariably
minority communities as well and maintaining their distinct identity be-

comes merged with the argument about the religious immutability of
_personal laws.

B. Religion, Cultural Identity and Essential Qaﬁn?.:.:.mw

"The concept of essential capabilities is developed by Amartya Sen and
utilized by Martha Nussbaum.® The idea that religion forms the basis.of

kS

an ethical life and is an essential capability, in Sen and Nussbaum’s
terminology, is not controversial. What is controversial is how to balance
the claims in the name of religious autonomy with other liberties/free-
doms/capabilities. Nussbaum develops a nuanced argument about the
scope of legitimate ‘interference’ with religion.'® I will explain her argu-

9. Martha Nussbaum, Women anp Human Om<mro_uzmzq (2000}, chap. |.
10. __S. chapter 3 at 167- wao
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ment very briefly, but I wish to disagree with her. Zcmm,cm.za says that
any account of the tension between religion and women’s ﬂ.aﬂ.nwmm Emﬂ
fails to recognize the complexity of both wnﬂmmon N.Ea. women’s Eﬂnﬂw.ﬁm is
worthy of scepticism.-- She argues: for the intrinsic <m.m=m .o.w wnm_muoum
capabilities then'goes-on to exploré roi‘nmrm._oc.m capabilities of eac
person could be-enhanced in oosmaz.&oim_._d.m_.amm. The G,m Oo:.m.ﬂ::m.
tional principles of non-establishment-of religion .»:a free exercise o
religion ‘operate._together. to. uphold the citizen’s liberty of oo%%n_m.uon
ww.&:ﬁ the ,_v_nnmmﬁnm.om groups. Nussbaum ,.mma.onm.ﬁrmﬁ we mwoc.. refuse
to ..m?ownmmﬂnnann to religion ”ﬁb\nm ;its ,_v.ﬂmmﬂmnm,. harm people in, kmwﬂmm
oo<naom.d.u‘_ the i@.ou_.mw@wgﬁﬁnmﬁ,mo,io,xﬂ,. n. is &wﬂnz_ﬁ to anﬁmﬁdﬂ.ﬁ. i
issue with ._.mmwnm.wﬁoﬂﬁmnnnm internal to the n.m:muon :‘mm.:... When re _m_mcm
actors. B..ﬁ._wﬂatwm_.n._wma.ﬁno.ﬂommﬁadm itis .Em.m.oE.n to judge whether ﬂw “.3“
are nnmiwwﬁwmbm.mvccw_d:mwbmg Aﬁ:_w the ﬁw:._nu.ﬁ:w of moral cons mﬁﬁ
Bm%,nm_ﬂo,é.. us to judge such claims, it is only right that mco_g “mm.momm_.:uuan.
should be made socially rather than by Em. state or H.Wn _cmpo_maw. . m_.a
mxmmm_vanh the Indian Constitution uses the political version ..om E.n principle
of moral nwnmﬁnmmsﬁ, makes no pronouncements of snrm: IEQEmB is or is
not, but it simply make$ untouchability illegal. Socially ﬂ.ponw_ constraint
E.wEdaEm do valuable work. :

Z;mmrpmza goes on to examine whether mnx.&mmiawnmaon _ﬁ.;rﬂ?m. a
religion is permissible. She agrees that the very singling 9..; o.m So.swn.ﬂ ﬂ.
differential treatment in a central area of human mcmnﬁ.omzn.m is i won
unacceptable. But she then goes on to say ﬁ.wmﬂ some choices Eﬁ_.mw om.
the religion should still be protected. For instance the HmMmoﬂ.:m H mm
women within Islam should not be modified by the state. The rationale for
this is that even though the non establishment clause 1s meant to vmoﬁwoﬂ
the individuals free exercise it is not always the case. In the ﬁmn:o:mmn
historical and contemporary context of Muslims in India, state mcv.nml oM
their religion is essential. In their specific circumstances @_mwﬁm@:m. n\m.g
would amount to Muslims not being treated as equal citizens and in fact
nonestablishment would be defacto a type of Hindu establishment.

“I'fisasies WK NUSSHATHS Suggestion that in-view" of the-current
a . "H.,iw.mnbm ‘Hindus voﬁ.wozmnm:%.m:a‘mo&m:u\. it is imperative ﬁ.rmm Mrm
state refrain from modifying Islamic religious personal laws, firstly be-
R R .

,.wwcm.o..w.mnnovﬁm%n#m:mmocmsm.aam,omﬁonmoum:mim. ,E:m _m.mﬁ HME
‘a’contentious issue as I have tried to show above. Secondly, it gives too

round to the claims of religious leaders, that only they can decide
ething is internal to or an essential core of ?nﬁ‘mmrmﬁ.:.
5 too much weight to the claims of minority identity and not

onto gender justice.
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The makers of the Indian Constitution-acknowledged the importance
of religion and guaranteed freedom of religion’as a fundamenta ‘Tight.
The authority to deteymine whether any matter constituteian esseiiiial
non essential aspect of religion has at times been given to the com
but at other times the matter has been scrutinized by the court:"A%yet
there is no clear pronouncement whether RPLs form an esseritial‘part of
religion that cannot be legitimately rodified by the state." The Sipreme
Court has upheld the validity of social reform legislation even with regard
to what are claimed to be ‘the essentials of a religion, e.g. the‘right'6f a
Hindu denomination to decide who could enter their temple.!? But'when
the Supreme Court held that mainténance provisions of ‘the ‘Code of
Criminal Procedure 1973 were available to Muslim women aswell is
other women, the public reaction of a section of the Muslim community
compelled legislative intervention by the government of the day{'%Fhe
distinction between the two examples is not in the difficulty of defining the
essential or core aspects of religion. Rather it is in the majority and
minority status of the'Hindu and Muslim communities. So too-thiglegis-
lative history shows that the issue is not about conflicting fundamental
rights. Itis the claims of minority identity that,explain why the ‘religious’
laws of Hindus could be extensively modified but not those of minorit

AR

communities. It seems obvious that the debate ought to be .Emﬁwoa

differently - rather than being about religious sanctity it is .Hn&._km.hvoﬁ
cultural identity which is linked to the minority status. If this reality can
be accepted, then the inquiry is no longer abéut the legitimate authority of
a secular state vis-a-vis religion but is about the responsibility owp..m.,ﬁﬁm
to safeguard the minority identity of certain communities. If so, the
reasons put forward by Nussbaum for leaving alone Islamic RPLs need

to be read as arguments about the claims of communities to distinct
identity. ’

The right to maintain a distinct cultural identity is however much less
clearly theorized than the right to freedom of religion. The question
whether the right to a distinct cultural identity is compatible with ‘the

- .‘mcsa.m.ﬁ_@zﬁw?lmr?cm.émxzoacm_:%.Ecmﬁ be answered by reference to

different arguments.

1. For a detailed analysis of these issues and Supreme Court judgments see Parashar,
supra n. 1 at 217-222.°

12. Sri Venkataramana Devaru v. The State of Mysore, AIR _owm SC 255. -

13. Mohammad Ahmad Khan v. Shah Bano, 1985 (1) SCALE 767. Seealso A. A. Engineer

(ed.), THe SHan Bano ControvERsy (1987).
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II1. ‘g_zow_j‘ IDENTITY

Religious. and n.%aoaﬁ% identities wﬂnﬂmno#mn@ give rise 6 the argu-
ment that whatever may be the case for the majority community mn...hnmmﬁ
the minority communities must be allowed immunity mBE...m.Sﬁ.n Boaﬁo?
tion of their.religious laws. The claim of autonomy to mainfain a distinct

religious identity however, simultaneously denies the option of claiming

gender equality. as part of that identity.. This;:issue omaﬁoﬂq\gﬂﬁﬂ
cultural identity. can only be meaningfully discussed in conjunction with fic
factor of gender.. Historical evidence in India, and in a number of Islamic
countries,-is that religious community or politicalleaders have invariably
strengthened patriarchal control over women in Eo name. of .“H_m_mn,p.- _H am
pot for a moment suggesting that Islam is ﬁm:"_oc_ml%.bou....@»osm y.to
women.-All world religions would be hard pressed .8“ pass, g_m_n.m_mﬁ.lm.ﬁ
the argument at the moment is about the ::w.ﬂm#innu wnrmwoc.m .mng
minority status. I suggest that 1t is naive to Uo:ﬂd.?ﬁ the H“n_.fm_o_.uw
community leaders of Muslim, or any other community for that matter, will

work for attaining gender equality. .

For n%miﬁn. the Shah Bano case and the énactment o.m... .,ﬁr.,nu gﬁrmu
Women’s {Protection of Rights on Divorce} >n.ﬁ Gma m§¢.~>v... Unmc..m. M
into open the complicity of religious nou.zs\EEu\ ‘_nmaﬂ..m .E.._n_.ﬁm:mn.m
leaders in perpetuating gender discrimination mmmﬁ.ﬂ wornen in thé name
of religion.' Therefore, any argument z.#.n Emmom its mmm% in ﬁ.rn wmmumo-
tive religious communities to ensure even w..mm_o mﬂs-a;nﬂa_dmﬁoﬁ for
women misjudges the alliance between patriarchal interests and religio-
political leaders.'* Minority identity arguments are a <mﬂm_om of group
rights even if not explicitly owmnmoﬁoiuoa as such. In these mﬂm,c.anﬁm..:m
women’s rights become secondary to EOmn.o:rw group.’ anmn.n justice
therefore, may not be achievable by pursuing. 9&5.2 oEE.nw_ anbsQ.
With the ascendance of postmodernism in academia, impressive Ewoﬂoﬂ.ﬂ
cal arguments are made for recognizing differences. In the specifi

14, The MWA was supposed to be a protective legislation 1 s tar a§ divarced Muashime—=-—-—-

women could not claim ongoing maintenance from n.zw_..q. mo_.anq..r:.mvw:um. ‘_m.“M
"maintenance of such women was declared to be a nma_.d_.s_a\ ﬂmmn..o.:.m_v_ ity. I
claim that the Wagf Boards would discharge this commiunity qnmmosm_v._:« was ”m wﬂ
bt predictably an empty claim. Whether and how .p,:m E_an_.,?nm_ma noﬂ:.___._:_:umacmwﬁ
diséharge this responsibility has never become an Issue of _EEH.“ or scho mm y ds - m
1&¢'not a problem faced only by Indian women. See for an'account of wom )
r Islamic law in other contéxts, Farida Shaheed, th:‘o...._famﬁon an:%m. "he
omen 's Groups in Initiating Dialogue on Women s Issues .S/R_mr:nw
Fartit anp Freepom: WOMEN’S RIGHTS IN THE MUSLIM <<o..wro .(‘.._w..._.o .

T g i g o g ke g g rry ma ey
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context of political and social theory, there are arguments in’ favéurof
recognizing minority cultures.'® However, as Okin points out there is a
distinction between claims of ‘identity politics’ and grouprights: Iwill rely
on her analysis'’ to question how group interests arc constituted:whose
voices are heard and who is silenced and what are the: institutional
mechanisms for ascertaining and enforcing such group rights? ‘Signifi-
cantly, Okin faults not only the male theorists of group rights, but:feminists
as well for not paying sufficient attention to the consequences flowing
from recognizing group rights.

Okin argues that minority cultures that demand special protection
make insufficient differentiation amongst those within a group or culture
so that gender differences are not acknowledged. Moreover, the content
of culture is very significantly constructed in the private sphere and. the
gender based constructions of cultural identity more often than not disad-
vantage women. Feminists who shy away from examining these issues
show hyper-sensitivity to the charge of cultural imperialism and thus fall
into the trap of debilitating cultural relativism.

Many proponents of cultural identity do not even expect the cultural
groups to‘adhere to:certain Liberal values, but Kymlicka does. Yet Okin
shows that his injunction that any cultural group demanding group rights
must not discriminate overtly against its women members does not even
acknowledge the reality that most sex discrimination is informal and not
overt. In most cultures strict control of women is enforced in the private
sphere. For one to be able to make choices about the life one wants to
lead it is not enough to have one’s culture protected. Okin argues that
one’s place within one’s culture is at least as important to the development
of self respect and sclf esteem as that culture itself . When that culture
is patriarchal the healthy development of girls is endangered.'®

The claim that minority communities and specially women should be

free to live by their RPLs places a lot of reliance on the free choice of

minority women and demands that the state should enforce such freedom.
In'the Indian context the religio-political leaders have invariably been men,

_they manage.to.be_the. exclusive voice of the community and Hive not

acquitted themselves particularly well with regard to attaining equality for
women. As-Uma Narayan says “Feminist commitment to autonomy or
equality for women can be portrayed as ‘western values’ by the same

16. See for example, Will Kymlicka, MucticuLTuraL CiTizEnsHIP: A LiBERAL THEORY OF
‘Mmorrry Riguts (1995). : '

_.q. See Susan N.Zo__mﬂ.me:.\m.miﬁ.ah.hah and ?\.E_:.n.:bt\ab.hi.. Some Tensions in Dan

“Avnon and De-Shalit Avner (eds.), LiseraLism anp 1Ts Pracrice 81-105 (1 999).
18. Id. at 97. . ) o
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fundamentalists who discern no paradox, for instance, in .mmv_.owl ating the
language of rights when .it suits their _.Eonnm.ﬂm.:s But it is stiil cormon
place to maintain that an ‘insecure’ minority should be -treated __.s...n:
caution.”® However, that is possible only if the disadvantageous ._m.om:n.on
of women is -ignored: The minority; identity and m..o_.mmmbﬂm”.,.mw-wﬁ:vﬁn_.m-
courses come together and their conjunction gives them a *Homu_,me“.ﬁrwmwmm
too obvious to be questioned. I .argue that this is irn_.‘.o,._anno:.mﬁcncoﬁp
mro:_a‘..c,m used by Indian feminists:and-legal feminists. mnn,ﬁwn_aﬁ.mnwﬁo
question the ._mwmmiun%bm such claims. This should notbe qn.ma. as noﬁﬁbw
autonomy to minority, women but as an effort to make nnﬂmﬂﬁoqwm@;aﬁn
free choice possible.. . o e i

The pastmodernist emphasis on :om-nmmms:mﬁm.msm &woﬂm.ﬁ.:m may help
in questioning the categories of minority or _.mrm“oc.m identity vn.ﬁ it also
carries with it the danger of relativism.?! If omﬂnmw:mm msm. meanings are
always contingent and it is not possible to fix definite meanings for any of
them, our knowledge can only be relative and always mcgno.ﬂ to revision.
More over, there is no way normative mﬁmdamwmm omsdn.wom_mna to judge
the legitimacy or even the desirability of any Eﬁaﬁwaoﬂmﬂ._o.b. * Thus, wom. a
postmodernist, in the particular case of EEO.SJ,.WWH& itis uoﬁ. un.wn&wu
puted good to demand gender non-discrimination. Furthermore, if H.:Eo.ﬂ..ﬂ.u\
women do not ask for such change it is not for anyone else to suggest it
to them for that amounts to imposition of universalist .a.omm. I m.:.ms.o.ﬁmﬂ
postmodern positions can and should carry the ﬂa..umﬁozm_,o::wu of justifying
the oosmma.:mnonm that follow from any theoretical stance.?® In the case

19. It is not only the minority community leaders who want to S.m.n_.__.,o_n_ equality *..aal_
. women in the name of tradition. Uma Narayan is here talking about the Hindu
fundamentalists. See Uma Narayan, Distocaming CuLTures: [DENTITIES, anp THIRD
WorLp FEmmnesm 22 (1997). . o
20. Bhiku Parekh, Balancing Unity and Diversity in Multicultural Societies in Dan Avnon
. alit 172t 122.
and De-Shalit Avner {eds.), supra n~17at | . .
21. There is no uniformly accepted definition of postmodernism but Barrett explains that

even though the term has different connotations in different disciplines it generally .

refers to the trend to critique universalism. Michelle Barrett, Words and Things:
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of minority women and RPLs we have no evidence of how many;women
do. want change. But even if, for argument’s sake, it was Rznﬂ‘,ﬂrmﬁ
minority women do not want change, the role of academics, m:.w_w_,ma_ or
cultural workers?, can hardly be to sit back and let things be... The
enormity of this suggestion ‘would become apparent if the example of
RPLs was replaced with that of domestic violence. Even Hrozmr.‘,wm one
time it was acceptable to ‘not interfere’ in others’ domestic affairs.this is
no longer the case. Feminists have successfully discredited the idea that
private violence is not the concern of everyone. Asa consequence it now
rings a bit hollow to say that domestic violence legislation amounts to.an
external imposition of notions of sex equality. Similarly, minority RPLs
ought to be the concern of everyone interested in social Jjustice. "It has
been correctly said that a non-judgmental tolerance of brutality and
oppression under the guise of cultural difference or tradition is an ultimate
form of ethnocentrism if not an outright ethical surrender. Therefore, I
argue that legal thinkers must bear the responsibility of generating a
discourse of non-discrimination. The postmodern concern with'eésential-
ism and not imposing universal values should not convert into amipology
for maintaining the status quo. While some postmodemn analysts insist that
textual analysis itself is transformative,® I'am of the opinion that most
of them do not construct any argument for social transformation. Thus in
most contemporary postmodern legal critiques the existing state of affairs
may be analysed but not purposively modified. That is understandable if
one.is a beneficiary of the present status quo but really debilitating for
those unfairly burdened and oppressed.” In feminist legal analysis such
an argument is presented by African-American writer Patricia Williams
who maintains that the trashing of rights is a dangerous game for the
oppressed sections of society, for rights based arguments are the only
means available to them to redress their wrongs.?®

Therefore, in the particular context of minority women and RPLs, the
role of legal analysts has to be to develop arguments for ensuring-gender
Justice and sex equality. Tt is worthwhile to remember that the claims of

e Matertalisn and Method in-Conlemporary Wmﬁv.&ﬁfkmﬂ@wq.mirir::Uw..anm..ﬂ
‘DesTasiLziNG THEORY: ConTEMPORARY FEMINIST DEBATES N_o..m_@ (1992). - m._
“22." 'Far'exariple, Seyla'Benhabib points out that theorists of difference do not usually

<. *..point out which differences ought to be recognised. See Seyla Benhabib, Democracy -

and Difference: Reflections on Rationality, Democracy and Postmodernism 2 J. oF PoL.
Lacey, UnspEARABLE SuslecTs: FEMINIST Essays LecavLanp SociaL ._,:mo.x<

g | ‘s . ‘

She mentions the following authors who combine an ethical concern with

87); Jennifer Nedelsky, Reconceiving Autonomy | Yare J.L. & Femmism
989):1ris Marion Young, THROWING LIKE A GIRL :m.umov

tical analyses: Christine Littleton, Reconstructing Sexual Equaliy 75GaL. Law

minority status and religious sanctity are also only arguments. We are the .

24. The term used by Cornel West in The New Cultural Politics of Difference 53 OcToaer
93-126 (1990). . ]

25. Elizabeth Zechenter, /n the Name of Culture: Cultural Relativism and the Abuse of the
Individual 53 J.oF AnTrrRO. RESEARCH 3 [9-347 (1997} at 330.

26. Peter Goodrich, READING THE Law (1986) esp. 218. o

27. Hank Bromley, Identity Politics and Critical Pedagogy 39 Ebucational Treory 207-
223 (1989). ’

28. Patricia Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed Rights
22 Harv. C. R.- C.L.Rev. 401-447 (1987). '
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25'who choose to adopt some of these 'arguments and not others.” The
consequences that flow from our choices are most definitely our respon-
sibility. Thusif my theoretical stand helps maintain discrimination against
minority women who else buf T am coniplicitous in legitimizing the situa-
tion? My feminist credentials or aspirations are not enhanced by absolv-
ing myself of the charge of imperialism by not *imposing’ notions of sex
equality on minority women. The task is much more complex as it
involves responsible reconceptualisation of legal categories of analysis. It
should be possible to avoid paternalism but still maintain an open-ended
noB.wado:m to the ideal of non-discrimination for all women. _

hnmm_ feminists are in a unique position to show how the discourse of
community or oczE,m_ identity holds no more promise of gender nn:m:@
than that of the private sphere of religion. Therefore, just as Okin argues
for oxﬁn:&_ﬂm the value of justice to the private family, I suggest a similar
extension o.w the principle of justice to the private sphere of religion. We
meet up again with the issue. that ‘justice’ does not have a upitary
Bmm:_nm At this point I wish to argue that gender justice as 5&5&:&
autonomy and the right to non-discrimination must be the minimum any
religious :ﬁ%sou ought to, mn_?.nn Non-discrimination does not rwad to
equate:to sameness but at z.ﬁ same time different treatment of men m:a
women must be uzm:mm&_n and not amount to disadvantage or less Ham<oE.mEn
treatment,

The implication of this argument is that, in a plural society, claims in
the name of religion or religious minority identity ought to be scrutinized
for justice, and only then given recognition by the state. This avoids giving
a carte blanche to religion, it maintains diversity in the form of distinct
minority and religious identities but also opens up the possibility of attain-
ing gender justice. -

IV. LEGaL CHANGE FOR A JUST FamiLy Law

The discussion so far has established that the claims of religious

for refraining from creating a just family law. In a pluralistic, democratic
anid sécular polity that can only be done by the state law. It is therefore,

very persuasive argument Seyla Benhabib, Cultural Complexity, Moral
ependence, and the Global Dialogical Community in Martha Z:mmvﬁca and
eds. ), S:u_smz CULTURE AND DEVELOPMENT: A m4cu< of Human
3 Nmm ﬁoomw

s..it..ié.m,wnomﬁ%é».}wwhm&:a\90.55oiaﬂ.mmb:Q,mnm:Ensﬂm.mnnboﬂHmza,ﬂnmmonm .

incumbent upon legal feminists and thinkers to créate a discourse of a just’

BPas S Rt e o B e Sl Fl P e Het s e v e STTLL T RS S E N U
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family law as a basic human right of every Indian woman. . This.demand
for a gender just family law must be radically anvmmanﬁ om any” ..arm_.ocm
_mmaﬁmﬁon : L : :

equally. It does not ﬁ—da.w:” anyone from being a mcom Hindu,
Christian or the follower of any other religion. It does not roinﬁ 3
state support to be a devout religious person. This is not’ w. novel
suggestion either. For example, in most Roman Catholic oosaﬂom the
family law allows divorce while the church does not permit or Hnoomﬁmm
1t.>* No serious argument is put forward that in these instanéés some
devout Christians’ freedom of religion is curtailed::The only difference
between this example and the contemporary Indian situation.is:that in
India a dubious legitimacy is granted to the assertion that it is somehow
theresponsibility of the state to make one a religious person, nmﬁmo_mzw if
one belongs to a minority community,

Therefore it is tmperative that we create a discourse that ocivm_w the
state to construct a totally secular family law. In this way the state can
walk away from the quagmire of RPLs. The RPLs will not be Qo&mmmm
invalid, but nor would they be enforced by the state. This can create the
ﬁOmm:B:q of achieving gender justice in family law while m:osznm a
certain amount of religious autonomy.

Certain assumptions about the nature of law underpin such an mﬁmc-
ment for legal change and they must be nxv:n;_% articulated. Legitimation
of legal knowledge is dependent on the ideas about law presented in
various theories of law. Jurisprudential theories conceive abstract ideas
while sociological theories posit a connection between law and any given
society. I suggest that we need to adopt a moo_o_om_o& analysis in order
to conceptualise a gender just family law.

The Indian Supreme Court has played a rather disappointing fole in
that it has declined to address the issue of the compatibility 'of religious
autonomy with sex equality. The reluctance of the Supreme . Court

‘however,-has-not-generated sustained academic critique. As.a.result; the

possible compatibility or otherwise of two fundamental rights in the Indian
constitution has remained a non-issue even in the legal scholarship. I am
here primarily concerned with the failure of the legal scholars, as they are
the ones who have the professional role of creating legal knowledge and

30. For a history of divorce reform see Roderick Phillips, PutTing Asunper: A History
oF Divorce IN WESTERN SocieTy (1988) see also Mary Ann Glendon, The
TRANSFORMATION OF FamiLy Law (1989). !
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discourse. - Their exclusive task is- to analyse how the legal- system
operates and how legal knowledge is constructed. It is disappointing that
for the most part iegal analysis in India remains doctrinal and focuses-on
the judicial pronouncements as the last word.®' This exclusive concern
with legal doctrine ignores a very rich tradition of alternative views about
the relationship between law and society. Feminists, among others, havé
focused on the link between the kind and content of law and the prevailing
socio economic structures.’? Laws both construct and reflect ‘social
reality and for thé most part law and society are mutually influenced and
influence the other. ;

If RPLs are examined in the light of sociological theories of law it is
apparent that there exists a serious misfit between such laws and contem-
porary society, As discussed above, RPLs are a curious amalgam of
religious rules and English legal concepts. But these English jegal con-
cepts are frozen in time in the RPLs . While the English law has moved
on, Indian personal laws are fossilized in the name of religious inviolability.
When it is claiméd that cultural identity of any minority commmunity is
absolutely entwined with such RPLs the feminists should not siniply
accept any such claim on its face value but they should help to deconstruct
these claims. Tt must be emphasized again and again that we are not
dealing with the religious sanctity of personal laws but with family laws
that have a connection with religion. The inquiry primarily should be about
the nature of law.

Maintenance of wives or former wives under various RPLs provides
a suitable illustration of my argument. It is not difficult to argue that post-
divorce maintenance is or should be a basic component of a non-discrimi-
natory family law. Every society finds the means of maintaining its
members. Across societies and in all historical periods economic depen-
dence of women and children is very often the norm and the responsibility
to maintain them typically belongs to the family, or more precisely to the
father or the husband. In Indian society there never has been any
provision for community support of women or children. Religious and

conjugal family for support. However, with time the organic unity of small
societies has been eroded and the former social and community con-

PR

p this argument in greater detail in the Introduction, Amita Dhanda and
arashar (eds.), ENGENDERING Law: Essays in HONOUR OF Fo._.:? Sarkar 1-26

concise analysis of this literature Roger Cotterrell, THe SoCIOLOGY OF Law:
crion(1984). - : .

S -social-custems-enjoined-that-a-woman-was.always-reliant.on.thenatal.or .. ..
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straints on behaviour.do not operate adequately. Many single women who
could formerly expect to be maintained by their families now face, the
likelihood of destitution. Women without family support face an unenvi-
able prospect of hunger and poverty as very often they do not possess any

skills or training for economic independence.

What does Indian m.oﬁow& have to offer these women? In particular
the RPLs present a bleak picture. There are no social welfare or
community programs. The ideology of femininity, whether expressed. in
the idedls of middle and upper class housewife or as seclusion of women,
signifying higher social and/or caste membership, prevents women. from
engaging in economic activity.®® And the RPLs step.in to make a mockery
of their need for maintenance. Even the much-reformed Hindu, law.falls
short of securing women’s maintenance rights. Substantive provisions
vacillate between portraying men and women on par with each othér and
equally responsible for the other’s maintenance (Hindu Marriage Act
1955, Section 25), to acknowledging that the husband has the responsibil-
ity of maintaining his wife (Hindu Adoption and Maintenanée: 956
Section 18). However, in either case the enforcement of couft 6rders
granting maintenance are notoriousty difficult.* The limited rights given
in the substantive provisions are taken away by the lack of enforcement.
The Code of Criminal Procedure 1973, further makes a mockery. of this
need by specifying a legislative limit on the maximum amount of mainte-
nance payable.’® The MWA, goes furthest in capping the right to main-
tenance to three months or the period of iddar. The recent Supreme
Court decision in Daniel Latifi’s case is a valiant effort at reading the
MWA as a progressive Act but this interpretive exercise has severe
limitations. It epitomizes the relative disadvantages of introducing change
through judicial rather than legislative channels. The Supreme Court in
declaring the MWA Constitutional simply disregarded the socio-political
storm created by the decision in Shak Bano's case. Instead the court has
interpreted the MWA as giving legislative form to the judicial view on
maintenance for Muslim women incorporated in Shak Bano case. It has

33. Martha Chen, 4 Matter of Survival: Women's Right to Employment in India and
Bangladesh in Martha Nussbaum and Jonathan Glover (eds.}), supran. 29 at 37-60,

34. See N. Gandhi and N. Shah, THe ISSUES aT STAKE: THEORY AND PRACTICE IN THE
CoNTEMPORARY WOMEN’S MOVEMENT IN INDia (1991). .

35. 8s.125-127. Until recently the maximum amount payable was Rs 500. Amendments
to the. Cope oF CriMinal ProcEDuRe 1973 in 2000 have removed the ceiling of the
maximum amount. .

36. Daniel Latifi and Another v Union of India. AIR 2001 $C 3958,
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denied any problem with the Supréme Court interpreting the Holy Quran
in ,wmnb Bano msa ao&mn&_ :mnx. cocna ‘c% the earlier Eﬁaunmﬁmﬁoam

. muo E mmannﬂ:nuﬁ with the Eﬁoaﬁanﬁzou of
the Supreme Court and in mﬂmboo wo:E:mﬁm can only breathe a sigh
of relief that the ﬁEu_.an OOEA rmm felt noBﬁm:nm to recognize 94032_
womei’s éntitlenie gasonable standard of living. Uomﬁnn recog-
nizing the dire’ nece sity’o w&mncwﬁm maintenance for a divorced woman
the mzﬁ_.aan Ooc still’ idnot articulate what rmight constitute ¢ m&nncmwn
?.cSm_on ».OH a divorced: ioam: "It also cannot ensure effective execution
of ‘mainteniance’ orders mua ow course there was no occasion to consider
E_._Q_un.. maon: te' Hu_.oﬁm_ou forthe divorced wife would take into mnnoE:
Eo :nanm om c _Enou she': Emw Wo Hamﬁoum_zw wo_. .

mo 100.1m, Mbn Jaw ._E.Eﬁn:annon ammv:m _nm_mwmﬁ:ﬁ ?.o<_m6:m EmE-
Humﬁoa is rﬁd to OENE and generally does not amount to much.>” In m.zm
mdzaw a. mEdnw of .93, _.,nvonna cases on maintenance moH the, wnﬂoa

mnum te; sum. émm mémnmna for the oEEB: . RE——

Thus an Indian woman who does not have the support of a husband
can expect to live on the benevolence of her father or other’ m:: @
members, but let her not ﬁqm”ga that she has a right to dignity or even
subsistence maintenance. Surely this is not an acceptable state of affairs
and it is indumbent upon legal feminists to expose how it is justified and
explore what may be done to change it. :

Legal feminists are not at the forefront of this debate about %mhm
and the discourse of religious and minority identities is set by the ao:m_ocm
and political leaders. Though the possibility of recasting this debate seems
very remote, there is no option but to try. Feminists must abandon Eﬂq
reticence in articulating what might constitute a just family law for all
women. Whether Indian laws as represented in RPLs remain frozen in
the past or keep in step with a rapidly changing society will depend on how

s owthe-igsues-are-conceptualised-It-is-futile-to-go -around-in-circles.about.. .-

religious sanctity of these laws or their importance in constituting minority
identities. The real issue for us is to dsk what a mosaﬂ. just family would
_oo_n:_.nn

eeru mn_..mm_ m.ngoaﬁ Independence for Wamen: ﬂam m.c:b&m.zoz Jor

wn...,nm b.mnw..a::n.:a: Ph.D. ._,:nm_m, Faculty of Law, University of

s »f\wa\z-m

" economic independence is a middle class urban feminists
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V. A Just FamiLy Law INCORPORATING EconoMmic
INDEPENDENCE FOR WOMEN

A just family law for women in this area EocE at least nooomdﬁn z.ﬁ
social reality of separation whether by divorce, desertion or ammmu Tt
would recognize women as the primary care givers and recognize ‘the
economic dependence of the primary care giver and the need for adequate
financial support. In short, a just family law would ensure economic
indepéndence of women.”

Thus a just family law would not only provide for adequate mainte-
nance and inheritance rights for women but should also recognize their
right to an equal share of matrimonial property. Family law hasa. limited
scope in that it does not create the conditions of employment but : mo.wm
impact on the possibilities of engaging in such work. And it does _..mﬁw n..m
exclusive role to play in reconceptualising women’s care m::bm ioH.W as
ooo:oﬂ_om:% valuable. Economic independence has a direct _unmﬂ:m on
women’s exit options from unsatisfactory relationships, Eor&ﬁm their
perceived suitability to be the custodial parent.

Two interrelated objections to this proposal are that pursuing eco-
nomic independence by itself will not change the life circumstances of
women. Secondly, family law by itself is an inadequate means of bringing
about economic independence. The demand for economic independence
for women generates immense hostility and common objections are that
’ 1ssue, thatin a
poor country like India it is an irrelevant issue for the majority of women
as a right to financial assistance is unlikely to be a real safeguard. A
family law that accepts the possibility of separation (through divorce)
undermines the social fabric as it encourages individualism over concern
for family. So too a demand for property rights for all women may not
be appropriate. The objections come from other nn:m_q committed
feminists as well.*?

This is a serious issue and raises a fundamental question of respon-

"7 sibility © by demanding economic independence for all women do the

undeniably elite opinion makers have any right to ‘interfere’ in the lives of

38. See for a detailed version of this argument my Human Rights: Imperatives of Theoretical
Change, 40 JILY 6-37 (1998).
39. For example, Nandita Haksar says that the demand of _u_.cﬁnnw :m_:m for women in
the tribal societies of North-East India, when imposed by urban feminists actually
" .disadvantages these women. Nandita Haksar,-Human ‘Rights Lawyering: A Feminist
Perspective in Amita Dhanda and Archana Parashar (eds.), supra n. 31 at 89-116.
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poorer or rural women and how can they ensure that the 5o qwzma.mmmﬁ
family law will empower rather than disadvantage these womefi? " m»,.u i
can say in response to such a comment is that for similarly. placed mén,
10 ild be-denied

1o ong, absolutely no one, makes an ‘argument that they shor .
economic self sufficiency. :

Women perform wage and unpaid work. Martha Oro:,.r_mm._ mﬂcnanﬁ,uw‘.
argued_that .gainful employment outside the home, as a maqw...mn earner
affects the self image and perceived value of women, In additionto
providing economic independence it serves as a means of escape. from
male control ovef female labour. Tt often helps increase womeén’s bargair-
ing power within the household and enhances their perceived value'both
within the household and in society more broadly.# ‘Bina Agarwal has
also nomi.:.oi,mq demonstrated that most rural women show a keen
interest in the issues of ownership of land and laws of inheritance.*'-Okin
explores the idea that the situation of poor women in poor noﬁwﬁdmm_muoa
qualitatively different from that of most women in rich coutitries, but
rathér ‘similar but worse”. She uses the concept of differentiat exit
potentials within relationships.* She explains that in the affluent western
countries: the. distribution of power within the family is linked to the
differential exit factor. The typical asymmetric dependency of wives.on
husbands affects their potential for. satisfactory exit. - So tgo ,..,,Ebwm
circumstances of severe poverty combine with a lack of paid employment
opportunities for women, increasing women’s dependency on men, men’s
power within the family is likely to be greatly enhanced - in many cases
legitimized by highly patriarchal cultural norms.”* The exit options theory
exposes the injustice of a situation in which the assumption that women
are responsible for housework and child care, the disadvantaged position
of women in wage work and their vulnerability to male violence all come
together to give women lesser bargaining power when their interests
conflict with those of men. It should therefore, be the goal of a just family
law to provide realistic exit options to women, ,

40. Martha, Chen, supra n. 33 at 54.

41, ‘Bind Agarwal, A FieLp or ONE’s Own: GENDER AND LaND RIGHTS 1N SoUTH Asia, 56-
57 and 421-466 (1996) . ) ) o

42, She uses Albert Hirschman's theory of the effects of differential exit potentials on

i fgwer ‘within relationships. See Susan Okin, nequalities. Between -the Sexes.in

914t 274297 -

wm‘mm:”_..,ﬁmmlmw,nnm. Cooperative Conflicts in Trene Tinker(ed.),”
UALITIES: WOMEN AND WORLD DevELOPMENT (1990). |

2002] JUST FAMILY LAW: A BASIC HUMAN RIGHT 21

I acknowledge that women are disadvantaged by a complex in
tion of economic, social and political power structures and eco;
independence by itself will not change all other factors. Nor will Tegal
change by itself create economic well being. But as Bina Agarwal has
said it is not just an increase in women’s command over ecotibmic
resources but also the process by which such increase occurs that'has a
critical bearing on gender relations.* Law has a specific significance
because it sets the normative standards. It is of crucial importance that
normatively law upholds the standard of gender equality because then it
provides the values for the transformation of other societal arrangements.
The present gender hierarchies will not be dismantled by law reform only
and the empowerment of women would require 4 “whole complex of
changes. But here I am addressing the role of legal thinkers. Théy ¢an
not take shelter behind the argument that law by itself is too insignificant
a mechanism of social transformation. Law as one institution among
many should uphold the ideal and in that way can be a catalyst for other
institutions to transform themselves. ,n_

Different Cultural Contexts in Martha Nussbaum and .F:m:_m_.... Q,_m<2, (eds.), supra

‘She cites Partha Dasgupta, AN INnQUIRY INTG WELL-BEING AND U.m...wd._.:q_oz .

44. Bina Agarwal, supra n. 41 at 44 argues that in South Asia women’s economic needs

haye primarily been discussed in the context of employment opportunities but it is
crucial to recognise that access to tand is one of the most critical factors in empowerment
of rural women, She has'demonstrated the stability of private land ownership in most
of South Asia and how women are excluded from the ownership of this rescurce.

-




POLYGYNY AS A VIOLATION OF WOMEN’S RIGHT
TO EQUALITY IN MARRIAGE: AN HISTORICAL,
COMPARATIVE AND INTERNATIONAL
HUMAN RIGHTS OVERVIEW

Susan Deller Ross*

Over thousands of years, many religious doctrines and laws in soci-
eties around the world have allowed men to practice polygyny — that is,
to have several wives at the same time. Polygyny deeply subordinates
women within marriage and by that mechanism guarantees their subordi-
nation within society at-large. Yet many scholars and feminists remain
silent about its impact. Indeed, some even condone it.! Why? It appears
they do not want to challenge other religions and cultures, and believe
religion and culture trump women’s international human rights. They are
wrong, as shown below. They also ignore history’s lessons.

I. PoLyGgyny In HisTORY

While polygyny has been deeply rooted in human society, so too is the
movement over time to eradicate it. The men interpreting religious doc-
trine or making secular law have gradually banned it for most people.
The Jewish religion originally permitted it, but banned it over a thousand
years ago.? The ancient Romans criminalized bigamy.®? Christianity from
the beginning seems to have conderined it and as it expanded its geo-

* Professor of Law, Georgetown University Law Center, Georgetown University,
Washington DC. Contact: ross@law.georgetown.edu.
1. See, e.g., Martha C.Nussbaum, Wosmen anp HuMaN DeVELOPMENT: THE CAPABILITIES

to women™). But see Susan Moller Okin, /s Multiculeuralism Bad for Women? in
Joshua Cohen et al. (eds.), Is MULTICULTURALISM Bap For Women? 14 (1999), (arguing
that v.o_v.mmq:v\ is oppressive and quoting a polygnyist husband’s justification that one
wife is “trouble” but with several, “they are forced to be polite and well behaved[[;]
[i}f they misbehave, you threaten that you'll take another wife™).

Paula.E.Hyman, 4 Feminist Perspective on Jewish Fundamentalism in Courtney W.
.—..—ui_maa {ed.), ReLiclous FUNDAMENTALISMS AND THE HuMan RIGHTS oF Women 275

: ﬂ.m.._.:. .;,,\._.:...... Law Cases, CoMMENT AND QuESTIONS 46 (19983 (citing
€d.); MARRIAGE, DivORCE, AND CHILDREN IN ANCIENT Rome (1991)).

I M R A e

et o e nAAEERQACH.). 2292230 (2000), (stating that polygamy in the abstract is “not oppressive
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graphic reach over the first 1000 years succeeded in ending polyga
regions where it-was practiced as people there canverted to Christja
When'various sects attempted to institute polygyny, these;éarly:Ch
quickly moved to suppress it:> And .even the ‘Muslim permission#:
lygyny represented Mohammed’s effort to-end the practice ofa-h
taking an unlimited number of wives; hence he permitted-only four-and
cautioned further “but if you fear that you cannot be equitable, tHen‘only
one.”* . . A.,....

In recent history, the United. States successfully enforced, .H.m...n\mﬁm

FORtFod

criminalizing polygyny against Mormon men in the Church of Jesus .ﬁ?mwﬁ
of Latter-Day Saints, bringing a rapid halt to the Church’s endorsement
of the practice in less than forty years (1852-1890).7 The Russian

T

Empire laws had allowed Muslims to practice polygyny, but it wassuc-

a S

cessfully banned through decrees and laws issued in 1917, - 1919,-and
1926.% Similarly, China outlawed both polygyny and concubinage in"its

1950 and 1980 Marriage Laws and Vietnam did so in 1960.° ndia
banned polygyny for Hindus in 1955;'° Uganda and Kenya followed suit

in their separate Hindu marriage laws."'

4. Tertullian (155-220 A.D.), a Roman lawyer who converted to Christianity in mu..m.nrm.wn m

and became a priest and prolific ecclesiastical author, condemned bohzmm.mdw Rev. S.
Thelwall (trans.), TerTuLLian, To His Wifg, Book I, Chap. I, available at .::v.._o_
‘www.newddvent.org/fathers/0404.htm.  St. Augustine of Hippo (354-430 A.D.), in
Reriy To FAusTtus, Book XXII, section 47, available at http//:www . newadvent.org/
fathers/140622.htm, explained that polygamy was once the customn but Wwas now a
crime. , . .

5. In 1534, the Anabaptists in Germany started preaching and practicing polygamy, but
were stopped a year later by Catholic armies. John D. Roth, The Mennonites' Dirty
Little Secret, CRRISTIANITY Tobay, Octoser 7, 1996.

6. John L. Esposito, WOMEN IN Mustiv FamiLy Law 135-36 (2001} (citing and quoting
Quran (4:3)). ‘

7. See, e.g..Reynolds v, United States, 98 U.S. 145 (1879) (upholdirg conviction of
A?‘_o_._dm: polygynist husband and rejecting his religious freedom defense); Davis v.

Beason, 133 U.S. 333 (1890). . . ) T e

8. "WE Butier, Russtan LAw 395.96 (1999); John N, Hazard, Law AND SociaL CHANGE
m THE LLS.S.R. 247 (1953), . .

9. David C. Buxbaum (ed.), Crinese FAMILY Law AND SociAL CHancE 45 1 (1978); Women
of China - Special Series, New TRENDS IN CHINESE, MARRIAGE AND THE FamiLy 123
(1987). CEDAW Country Report, Vietnam, U.N. Doc. CEDAW/C/SAdd.25 {Oct. 4,
1984). : : .

10. Kinti Singh, Obstacles to Women’s Rights in India, in Rebecca ). Cook (ed.), Human
Ricyvs of Women 380 (1994) (Hinou Marriage Act 1955).

Ll See, e.g.. HinoU MaRRIAGE anND Divorce AcT 1961, Cap. 214, §7(1) (prohibited for
Hindus), VI Laws oF Ucanpa (rev. ed. 1964). o L .
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Two majority Muslim countries have also outlawed ﬁo_w w\:% WM.E_AJN
ista in 1 the Ismaili Khojas of East Africa.!?
in 1923 and Tunisia in 1956, as rmﬁ.w [smaili
N fact, Tunisia found sources in Shari’a to justify its mﬂﬁ.aﬁmnr. Zoﬂwﬂﬂmm
, i band could treat all avives equally, and
allowed polygamy only if the hus . | g syives equally, and
: . ¥, Austra
isia concluded that was not possible for any-man tra
Mww_wwmnmcao African countries have also criminalized polygyny M..,OH atl
within the country, whether in customary, gcmﬁau or statutory qupmmmm.
Burundi, Coéte d'Ivoire, and Madagascar are in this category.

[1. CoMPARATIVE PoLycyny Law: Most CounTriES Ban; A FEw PERMIT

.ﬁ%ormr polygyny is banned as the crime of Emmauﬂmo.ﬂ m:m_uﬂ.h._mm
i Soviet Union, ,

i Europe, the countries of the wo_.Eﬂ.. .
QM.MMM“MP»:Q Zwﬁm_.; and a few African countries, the national laws of

- . | .—
12 mmvowm.ﬁo, supra note 6, at 52 (Tunisian Law oF PersonaL StaTus, Art. 18): /d. at _o,
A%E._n.m.v..‘v. Ismaili Khojas). | )
. at 101, . os6
“w MM.MW W Country Reports, Australia, UN. Doc. ﬂm0>5\ﬂ\u\>ﬁa.haccﬂww” Mww””w:wh
. (reporting traditional Aboriginal polygamous Hmi_m_mwwmw:hmnomqﬂﬂw under Australian
12, repo
. U.N. Doc. CEDAW/C/AUL/Z {Aug. 12, T e
_mﬂe”w_.:m_ territories of Australia could marry mo_w.mmao.ﬁ_w cawo_qn hmnvw_. _.waqm:m:
“the current family law regime in these territories will be _M_u moorrwﬁn::olmm
. i i i for &ll residents o i .
i] sbringing the law of marriage and a.<oqnn. _ : e,
WMH%WMEE:W:FW_.:E line with legislation applying on the >Cm:m__~Mqu_w_m_mMﬂmM.
CEDAW Cornmittee, Concluding Observations: Burundi; U.N. Doc. (56 .d_o_w e
a 32-67 at para. 35 (Eeb. 2, 2001), available at http://www.unhchr.c s mao ow 0.
ﬁm-avo:\wf mw.um paras.32-67.En?0pendocument {1993 law m_,:n:Mw.n_ ) M le of the
vmwmos and the Family to abolish polygamy): The Center for Wnﬂqo Mncq_UM,_,:..m v and
Policy, WoMEN OF THE WoRLD: L.aws AND POLICIES AFFECTING THEIR REPR v a_._<o_._,3
_..o e PHONE AFRICA 124 (1999) [hereinafter FrancopHone Arrica) (Cote  oen
M»wmﬂ. 64-375 on marriage of Oct. 7, 1964, Officiat Journal No. 59 AOJH.O .aa >:.
H nammom by Act. No. 83-800 of Aug. 2, 1983, prohibited polygamy:; vm.:\”v RM Q,.nnaﬁ.
m_%u provides six months to three year penalty); CEDAW Country »mq.,_uazmw-%mc mm:. ..,“
U z Doc. CEDAW/C/5Add.65 (June 21, 1990) :omo__O_q.wn_._ 8o_.v 20 3.9._:_ x
ohibits | d.05/Rev.| (Apri .
ibits polygamy), CEDAW/C/S/Add.65/R
W_Mw.“ﬂnw_._uvwwm_q under Article 340 of Criminal Code for .vo_u..mm%sw.avmai Gainham
16.—See-e.gu-Suzana Bubic, Family Law in Bosnia and Herzegovina, in An
- - ol Co dLQRLEY. LAY LT

Eo:ommﬁonm.amﬂ.mmmw law, because that law gives
monogamy.'” Islamic law permits Muslim men to ma
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a number of countries stil] permit it for the m
minority — e.g. India and the Philippines)” of their male populationi; They
typically do so by enacting marriage laws that vary depending:on. a
person’s religion or ethnic community as designated by birth.'s- Wiémen

born info one religion or.community may be subjected to polygyny.-Women
born into another may not. - . T

ajority (or sometimes;ithe

Uganda, Iran, and India provide examples of such systems E.ﬁwﬁom,
the Middle East, and Asia. InU ganda, customary law permits a mai who
marries under traditional norms to take another wife whenever he wishes
and without limit. He does not have to give existing wives any notice of
a.new. marriage to another wife, nor does such a- marriage entitle an
existing wife to a divorce. Most wives have no access to the statutory.

‘ men a- vetorover
Ty up to four wives

17. Rebecca L. Caok (ed.), HUMAN RiGHTS oF WoMEN 380 (1994)

mnrfmv et al., Germary, 2 mzn<nwowmc_> 49 (Supp. 12, Apr. 2001}, _.Sm._i_m Doczi,
Family-Law in Hingary, in Andréw Bainham (ed.), 1995 Survey 197, 198 (1997);
David Thor Bjorgvinsson, General Principles and Recent Developments in lcetandic
Eaniily Law, in Andrew Bainham (ed.}, 1995 Survey 215, 217 (1997); Janig*Vebers,
Latvia, .in Andrew Bainham (ed), 1997 Survey 207, 213 (1999); Prof. Dr. josc
Antonio Marquez Gonzalez, Mexico, 2 EncycLorepia45 (Supp. 13, July 2001); Prof.
" Dr. Gregor van der Burght, Netherlands, 3 ExcycLbbepia. 50 (Supp. 18, Feb. 2002);
. CEDAW Country Report, -Nepal, U.N: Doc. CEDAW/C/NPL/ (Nov. 23,1998); Tan
* Filipeséu, su\nsi.&,.hw:\.U.m.c&@bﬁm:b. in Romania, in Andrew Bainham (ed.), 1996
SURVEY 363, 364 {1998); Prof. Miroslava Gee-Korosec and Vesna Rijavee, Slovenia,
3, EncycLorenia 77 (Supp: 8, Feb. 1999); Prof. Dr. Gabriel Garcia Cantero and Prof.
Dr. Joaquin Rams Albesa, Spain, 3 EntycLorenia 95 (Supp.. 11, Aug 1999); Oliver
Guillod, A-New m_u?o....nh Law forthe New Millennium, #n 2000 Survey 357, 358 (20000
(SwitZeilandy; Itina V. Zhilinkova, The Marriage Relationship in Ukraine, in Andrew. .
- Bainham (ed.), 1994 Survey 469, 469 (1996). - ..

{India: permitted for
“Muslims); Maomi Neft & Anne. D. Levine, Wrere Women STAND: AN INTERNATIONAL
REPORT ON THE STATUS oF Wonen iv 140 CounTries 380-83 (1997-1998) (Philippines:
permitted for Muslims). It is likewise perfitted for minority. Muslim communities:
in Singapore and Sri Lanka. See infran. 18. : .. ...

18. See, e.g., CEDAW Country Report, Bangladesh, U.N. oo_n._n_m DAW/C/C/5/ADD.34

C(Apr. 11, 1986) (pérmitted for Muslims' and Hindusy, CEDAW Country Répor,

K1 {1591 Ter
(ed.), 1996 THE INTERNATIONAL SURVEY OF _u>_§r<. r>£ 51, mm..ﬁ_wmuww»ﬁo_wwﬁﬂma
S .<.m<u. Anna Staneva, Basic [ssues in Bulgarian Family __....Ee. in w: B
An_mﬁ..v _mwa Survey 87, 88 (1996); Michael Palmer, Caring for Youhg :

Developments in the Family Law of the People's Repiiblic of China, 1996-1998, in

o . /
Andrew Bainham {ed.), 2000 Survey 95, 97 (2000); Firi F. Iu..._nlnm. _\“ m::”\m_ﬁm.._nﬁmmk%mﬂw
Family Law Reform of 1998, in Andrew mwm:_mum_.u: AMQUV. u%mnmm@._mwe.mﬂ.\moawr 2220000

“(Czech Republic); " Dr. Susanne Storm and Prof. Dr. )

M%Nﬂnv Mnﬂuawwhwvww 5”.. mm_sﬁnm (ed.), ! IntERNATIONAL ENCYCLOPEDIA OF LAws:
el . in Prof. Dr. W.

| ; . Deiter
‘mmaé_wm:n:.:ﬂ.inaa. in 2 ENcycLopenla 55 (Supp. 3 Dec. 1997), Prof. Dr. Deite

Y RAMILY AN Succsssion Law 64 (Supp. 4, May 1998) [hereinafter EncycLoremia]; M. -

mimmﬁﬁtc?%@?ﬂmggﬁmmﬁE_._%. 18, 2000) (permitied for Misiims);
CEDAW Country Report, Sri Lanka, U.N, Doc.. CEBAW/IC/! 3/ADDIIS (Jan. 24,
1989) (permitted for Muslims); Mirriace AcT 1904, Cap. 211, § 43, VI Laws or
Ucanpa (rev. ed. 1964) (prohibited in civil 3»:.?.@0&.“ Hinpbu MaRRIAGE AND Divorce: |
L Act 1961, Cap. 214, § 7(1), VI Las of Ucanpa (fev. ed. 1964) (prohibited for
Hindus); MARRIAGE AND DivoRCE OF MOHAMMEDANS AcT1906,Cap. 213, § 2, Vi Laws
-oF. 'UGANDA (rev. ‘ed. 1964) (permitted for Muslims);  Cusronr RV MaRRIAGES
(REc ‘m.w._.?i._ﬂzv..c.mnnmﬂ#m: 973,°§ 3(2) (Ug.) {permitted for customary marriages}.
Country teports to_the . ]

1o the CEDAW Committee sometimes state that the couple may
w__o.mwn t6 be: monegamous or polygynous.  But since both must agree, if the wife

“wants mohiogdmy and the hiusband polygyny, the husband prevails, -

. - . -
- . . 3 -
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In. st, men who' mairy | o o . | . 3
e v s oqm. :Mouwmwn“wwmmw sﬂn.mwwn Mw“ Sikh, are wwﬁn“m 3..6 majority of the world s Muslim population) may not marry temporaty
er the civil law.or who are Hindu, Bu st, P wives. o . . y m :
Mﬂ”nﬂﬁﬂ%mum another wife while still married to the mw.md :aMM n:EM“mH _

y “bigamy i i -fifteen‘other
, i Wi * imprisonment. At least.fifteen: :
1ty of bigamy with five years’ impri . le T other
wrn%.wnmp o‘ocmWHm‘ permit men to marry several i?nm““w in M\Wmﬂmﬂ%ﬂﬂ M_.Hn
milar * ith i te codes for Muslim, ;

imilar to Uganda’s, with its separa L 1 :
MMMMNMNQ and civil marriages.?* Only men who enter mﬁﬁo a civil ..o_‘mM.H.Ha:
Bw.u,.__..wm_mn m_.H.o .m:,.En& to the bigamy criminal penalty in such countries. ,

L.

In India, the laws applying to Hindu, Christian, and Parsi Eo.m,mwo.?.@:
polygyny through a bigamy penalty of seven years imprisonment. "THé Jaw
permits Muslim men to marry up to four wives by exerpting them from
bigamy prosecutions.? In the Indian state of Goa, however, the sitijation
is paradoxically reversed, with Muslim- men covered by the bigamy law
and Hindu men cxempted.”” At least nine-other countries in Asia permit
polygyny for Muslims, and in the case of Bangladesh and Pakistan, both
Hindus and Muslims. Among these nine, Thailand (majority Buddhist;
minority Muslim) does not recognize polygynous marriages asa matter 6f
law, but polygyny is not a criminal offence either,? L,

In Iran, a man can have four permanent wives and uﬂ Mazm.w M WM,,M
Muslim, as are most Iranians, as Emdw.ﬁnﬂﬁoﬂﬂ%‘.ﬁm,\nm um.n ol _u,n Shia
Muslims living in many other countries receive M e mﬁm.ﬂw_ cga) perils.
sion.?2 A ‘temporary marriage can be as mroﬂ in E.M %n 2 one hour ot
as long as ninety-nine years; it is a contract in whic e s
to have sex with the-man in exchange for a _uamanmoaﬂ:sm_ oo as
to her.®® The children of temporary marriages are mmm _wm Tecognized s
legitimate byt the temporary husband is not m:mnowm yo ol ,m>ﬁ g to them
or his temporary wife except for the o:mEm_‘Mﬂmxﬂ %Ezr At Jeast pine
other Middle Eastern countries permit ﬁo_wm&:%, althoug ]

ITL Tue Missing Volices: WomMeN

cof
men. Women had no role inl forming them. In ancient times whefi most
of the relevant religious Qoﬁ:.nnm were first formed, womeh were 3,&:&

excluded from participation. - The same was trii€ when societies began

The religious doctrines anid laws that permit polygyny are the wor

: i , IRLD: LAWS AND
The .Center for Reproductive Law znd Policy, WoOMEN, OF .THE @Mﬂ@rwd_mmﬂr_cvmm.
Nc.. For G THer RepropucTive LIVES: ANGLOPHONE AFRICA 16, ’ hiopia
__uo_..ﬁ_mm_.msummh._.zm eria, South Africa, Tanzania, and Zimbabwe); mganw:Mzmmf 7 mc”
Ghana, ".a_nuv\mwﬁ‘ _w_ G.w_m_‘.:z. Burkipa Faso, Camergon, Chad, Mali, an Gnﬂn%mmm
M.WMWM MWQG::?& xmho....n. Malawi, UN. Doc. OmU><§OG\>MﬂMW Mww_um _o. “wodﬂ
CEDAW Country Report, Namibia, UN. Doc. CEDAW/C/N \ .10,
n. 18. . -
21. See m”hUwM,.mE Issues Affecting Moslem Women in Iran, in Kelly U.Nco_v o ematter
S i m ), 3 Women and International Human Rights 423 (20( reinafte
M. ﬁo.ns_mﬁm.n_ mw\m:mzam also live in other countries such as Bangladesh, uqmmwﬂ,ﬂomm
WMEMM.E m__._MmmEmS:. See, e.g., Qo<9”:s._n=n of India, .u,os.>whw\.m_a..mo:>_.3<. RE
o_._” Mzm Oo.zz_ﬂmm oN THE STATUS OF WOMEN 1N [INDIA dwm-w%,.m__roﬁow_&.
23. Darabi, supra n. 22 at 429 {citing Art. 1075 mow the Iran Cn
24 1 s i Doc DZA/L (Sept..1, 1998);
g lgeria, U.N. Doc. CEDAW/C/D 1991
2s. .M_M:bn\__.q _M.Mﬂmmw »..MMWMM M.mm.w.iw Middle Eastern ._St.w__‘_.w: Wﬂﬂm?.ﬂmﬁﬂqwﬁmmﬂ
, ...,m_. 2y, Egypt, | aq, and Saudi Arabia,
- .«..1;..‘£vimmwm_..bmkhmm. __ﬁmﬂh.mﬂmwh%ww%%m»ﬂwHM”.wﬂan_:ﬂmﬂpm:osuH Human .W_wm:w mwmwmﬁ w
wwwmwmmwu& [hereinafter Heindel], CEDAW Countiy .wnWo.:_ “zﬂa.z u .Wmn.n._mou.mcbrE\O\
. QamﬂD\N-umOoﬁ 19, ._..owm.v.ﬂ CEDAW Q.&S:E x&uo}./ ,...._www.mu :.dm_mnm oy 8 e
SR/1-2 (Apr- 8, 1997) (Section 176 of the PEnaL Law( kes bigamy  ciime
ISRI1-2 (Ap u. ears imprisonment, but section 179 exempts mdividua who are
_mwrmn ._mo.,nxn_ﬂ_urm Jewish ...:n:‘..“.isomn mnnm:a,.amﬁmmm i.m_..w .Mma..:._.n °d
l.court’s _.:mm._.:ma that underwent the specific Halge R.‘ nOm.UU»E\Q
iou "), CEDAW Country Report, Jordan, UN. Doe. D o
Om...bkxx Country Report, Libyan drab Jamahiriya, C.T . Uon“
'_m\_ ow.uﬁ CEDA :..\.ﬁntidy _wm_ue,ﬁa.. .__.\o;ﬁonno.. U.N.

CEDAW/C/MOR/I1 {(Nov. 3, 1994), U.N. Doc. CEDAW/C/MOR/2 (Feb. 29, 2000);
Heindel, supra at 533 (Saudi Arabia); ﬁ..mbk.%‘ﬁo:iq Report, Yemen, U.N. Doc.
CEDAW/C/YEM/3 (Nov. 19, 1992). . )
26." Thereisno statutery law covering the Indian Muslim male’s right to marry four wives.
That is part of'the religious law. S. 494 of Inpian Penac Cope 1860 exempts Muslim
men having four wives from the offence of bigamy.
27. Flavia Agnes, Law AND GENDER INEQUALITY: THE PoLITiCs oF Women’s RIGHTS In INDJA
147 (1999).
28. Afghanistan, in Robin Morgan, (ed.), SisTeErRHOOD 15 GLOBAL 38 (1996) [hereinafter
SisTErRHOOD]; CEDAW Country Reports, Bangladesh, U.N. Doc. CEDAW/C/IC/S!
ADD.34 (Apr. 11, 1986), U.N.'Doc. CEDAW/C/BGD/3-3 (Apr. 1, 1997); CEDAW
Country Report, Indonesia, U.N. Doc. CEDAW/C/IDN/2-3 (Féb, 12, 1997), CEDAW
- Concluding Observations: Maldives, U.N. Doc. CEDAW/A/56/38, paras. | 14-146 at
para. 121 (Feb. 2,.2001), ‘available E‘:nv..\.._sxis‘.::rn_._ﬁn_.._.?_um.&oo.umn..awwi._u.o_wx C.
. bu.m.....wm‘”EBm._..,n._f_.%m%@unn%gagn Pakistan, in SisTERLGOD 326 "CEDAW
Country Report, Philippines, UN. Doc. CEDAW/C/PHI/4 (July 25, 1996); CEDAW
Country Report, Singapore, U.N. Doc. CEDAW/C/SGP/] (Jan., 18, 2000); CEDAW
Country Report, Sri Lanka, U.N. Doc. CEDAW/ .\_u.\>UD.Hm {Jan. 24, 1989;
CEDAW Country Report, Thailand, UN. Do, CEDAW/C/S/Add.51 (June 12,1987).
Muslims constitute the majority in most of these countries, bit the minority in the

Askin and Dorean

Phi ippines, Singapore and Sri Lanka,

. punishable by

_auﬂm_mzm.m.mo_.wmwno:w ‘.r:,m@m:n_Bwv.o:_*wn.uﬂoman_.:nn_31 perjury before the

marriagé registration officer. Iy 1997, the Thai CEDA W report rioted that the couritry
intended to record men’s marital status on their noau:nnﬂ-mmm”.Ewi#*n&m%&:a..ﬁ
require officials'to check each man's maital status before registering naiTiage.

" CEDAW Country Report, Thailand, UN. Doc. CEDAW/C/THAY2-3 {Apr. 7,-1997), A
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to write and publish court decisions or codify statutes. an_wwmw: moﬂoo_m
began wnm.nm&:m women to attend, in the late 19th and early 20th century,

there were no women lawyers .mnv_.&&n.nog: the world. . b

In Mmmo—.mr,lo_ﬂ.:ﬂﬁ ,Em 20th century did women mj%i:w—,ﬂ, MMWM MM
mwwﬁ. to vote and thereby the ability to Em._cms.on law-making. The ers
to.women’s direct participation in the legislative process, however, _.QM. 2in
mm.ww,_mawouvnpmw%. at the beginning of the 21 century. In M..oﬂ nouwﬂm_.na
women constitute a negligible percentage of _nm_mm_ﬂ:ﬁ bo ies M@ %:a -

, their percentage. ily; and this fact is especia
to their percentage of .the human M.E.E ; an
%ﬁ no.ﬂ%iom whose legislative bodies continue to mcvnoﬂ ﬁo_u\%«sw‘. ,M”M
mﬁmﬂmmw&.om.ﬂ.mcﬂarmm.&mo:mmwoa...um éoaoa._,w voice is mooMn _:m Mﬁ e
o@mm?mwmou_ that the laws now in place permitting polygyny have
no democratic legitimacy among wormen.

Since the mid-19th century, however, women around the m._o%nﬂdﬂmomﬁ
fighting for legal and political change mﬁw.n.ﬁﬂm .S.mw both EMcMW :M mmH,H ore
i the status of .in the family. Women in many ¢
and the status of women-in . /on : e et
velopi Pakistan and Vietnam, beg
eloping world, such as Indonesia, ‘akistan ar s
.MMM vo_wmwmﬂ% in various ways and sometimes mor_m<._nm an%w,ﬁ m:noMMMMM -
he "and more women graduated from .
In the late 20th century, more an du o oty
i . i hools and began writing scholarly
Middle Eastern, and Asian law schoo : . warly analy-
] icipating in women’s movements to refo
ses of the subject, participating i women sm ° ¢ orm or bar
ir t institutions in positions
lygyny, and working for governmen
w%nw.m ﬁ.oumﬁmco:oo the debate. An important development came m‘oarﬁ%mn
new women anthropologists who, in a departure mﬂ.oﬂ._um.ﬂ mﬁﬂnomo oz.a“
were interested in hearing the views of women living in polygyn
communities. :

These various advances have yielded some ooEvm:.SmHnﬁ_mm_wow %M
how women in voﬂwmu\:ocmmo&nﬂnm mn.”_.._m:u_ feel mvocﬁ_:.. d.:on:um o
women anthropologists decided the topic was icﬁg exp o.nm.wm.ﬂ noting the
fact that “relatively __:.:n research wmm been aoum. to speci S.Eﬁu\n address
women’s attitudes toward polygyny.” _Hma.u,NnEms ﬁoﬁm,mr@éoc:ﬂ%umi
forty-three Kaguru womeri from a wEw:..w.ﬁ_E community-in nt

. .‘ . ..... .._.Nm m,m Ao"imm:.a.H.:m_mqmw:oo_u.u&uwa
. ..;rn._:...,_._a:.Ew_mqmmmooc.h:h_..a:. .. .. TE n.
30, Mmm.wamm w%.wﬁy__.a:n._ in SISTERHOOD, Stpra n. Mwwwﬁ wao_,%mnﬂm n_w m“mw_mwﬂmmw.owxmwwﬂ

- Ind , in SISTERHOOD. supra e : i -
28 at uow._e_wﬂ. WMMMWE__.. in SisTerHoOD, supra n. 28 at 529, Miriam Habib, Pakistan

’ . Sudan, § TERHOOD.
ractured Profile, in SisTERHOOD, supra n. 28 at531; .M:&na.._,_m SisTER
649 _\.N.MR.EE. in SISTERHOOD, supra n. 28 at 726.

,;-......-..z.%.zmﬁ%,iomnn?ooaEmﬂ.nma,mdo_:..ﬁrm economic
creates for them and their children.
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Morogoro region. About twenty-two per cent
were currently in polygynous marriages;’? _
course much lower. Among the forty
currently or had previously béen in po

without personal experience but with the ability to examine the institution
up close from within their small village. The interviewers mw_nma. those
women who were or had been in such marriages if “they were happy
when their husbands married another wife.” They asked the other'women
“how they would fee] if their husbands were to marry another wife.” The'
women had overwhelmingly negative reactions to the institution and both

groups felt the same way about it. None saw any benefits in havinga co-
wife. Two representative comments: o

of women ir that.region
the percentage of men was of
-three msﬁ.nﬁm..mfmnmv Hr_..mﬁamn. were
lygynous marriages, Hnmﬁ.ﬁ.m thirty

“ldeni’t like it. Ifit happens I can’t avoid it

, but I hate to have
a co-wife. (R12, age 45)" . _

“I'don’t want a co-wife. Idon’t want my children to be married .
to co-wives. I hated this even before I got married. Unfortu-
nately, I was involved in this one way or the other to have a co- -
wife . It wasn’t my will . . . . (R8, age 36)”

The interviewees gave many reasons for their negative attitudes:

“I wouldn’t 'be happy [with a co-wife] because life would
change. You know, if a husband has two wives or more then

there will be no balance in love and in most cases the elder wife
is the one disadvantaged. (R25)"

“[When my husband married another wife] I was not happy . *

_- - you are not confident about your completeness as a woman.
The thought erodes your love for him, {(R14)”

“.. . Sometimes the husband scorns you. The other wife scorns
you, and the husband sides with her and sees you as nothing.
You must get angry! (R43, age 60)"

deprivation Uo_%mu‘:u\ :

“. . . [Elven the budget will be higher; how are you going to
progress? ... You don’t progress. Do you think it is just paying
bridewealth only! . . . The needs will increase. . . . You could
buy one kilogram of meat and suffice, now you have to send for

/34 EyunoLgcy 315-27 (1995).
CIE I

vrr.
‘Nidra Eeanklin, Women s Perceptions of Polygyny Among the

Id.




......havms their children and them so deeply in both the emotional and material
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half a kilogram. . . . I who came first have a family, the half
kilogram what will it suffice? (R35)” R

“Whén I got my sixth child my husband tasted’a better love
from outside, this made him to concentrate with an outside
womai, they had [three children]. . .. Atthislong period, I .:,mm.
a lot of problems of taking care of the family. If my or:@w_mﬁ
were sick I had to take care myself, for everything. I was
mother and father. (R8)™*

Other-evidence of women’s attitudes toward polygyny comes from

Uganda. During the early 1990s, the government solicited the Eﬁﬁ.a.o.m its
citizens in the course of developing what became the 1995 Constitution:
The Ministry of Women in Development, in cooperation with other gov-

ernmental éntities and with women’s non-governmental organizations’

(NGOs), held a series of seminars with women throughout the ooE\.ﬁQ to
determine what they would like in the new Constitution.** The Ministry

reported: -

A majority of the women who participated in the constitutional
seminars recommended that a man should have one wife, and
a husband one wife. . . . Women noted that there is a lot of
suffering in polygynous homes because the man omn..:oﬂ.faﬂm his_
wives equally and usually he does not have nnotmr to provide
sufficient support to his wives and numerous chitdren. This
leaves a heavy burden on women. .

When people cite cultural relativism as a reason for refusing to take
action against polygyny, they fail to realize that their view of the culture
in Q:nmmc: flows from current laws shaped almost entirely by men and the
views of religious and governmental leaders who are almost always men.
Asking women what they think will refute the idea that in a given oc:E.o
every person thinks alike. As the voices above moncBmE so well, many
women contest the status quo. They abhor polygyny precisely because 1t

spheres.

IV. InTERNATIONAL HUMAN RIGHTS LaW PRQHIBITS PoOLYGYNY

International law clearly establishes that vo?wws« ﬁﬂmﬁom ioﬂas.m
most furidamental rights and freedoms. From the beginning A.:, the inter-

33 M- .

34, “Z:.._H&J..om.ioaos in Development, RECOMMENDATIONS MADE By THE WOMEN OF -

UGANDATO THE ConstituTionaL Comsission 12-20 (1991).
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national human rights system, international law required equality before
the law and in marriage. Yet many countries have failed to take effective
action against polygyny, citing freedom of religion and culture as reasons
for inaction. o . . e e

A. Women’s Right to Equality Within Marriage

The founding of the United Nations in 1945 and its subsequently-
enacted human rights system have brought ever-increasing attention to
the need to eradicate all forms of discrimination against women.“The
opening clauses of the United Nations Charter showa**determina[tion] .
. . to reaffirm faith in . . . the equal rights of men and 'women. . . ,™and
Article 55 declares that the UN will “promote . . . universal respect for,
and observance of, human rights and fundamental freedoms for all without
distinction as to . . . . . sex . . . or religion.”® Both reflect central
awareness of the reality of wornen’s lives, profoundly different from these
aspirational goals, thus necessitating concrete action to change-that real-
ity. In Article 56, UN members pledge to take both *“joint” action with the
UN and *'separate™ action to achieve their Article 55 purposes.

From the beginning, women activists focused on the goal of ending
polygyny and women’s subjugation within marriage. The UN Commission
on the Status of Women, meeting for the first time in 1947, agreed to work
for “freedom of choice, dignity of the wife, monogamy, and equal right to
dissolution of marriage.™® That goal was subsequently reflected in the
Universal Declaration of Human Rights, adopted by the UN General
Assembly on December 10, 1948 [hereinafter UDHR].*” Article 16(1)
proclaimed that “[m]en and women of full age . .. have the right to marry
and . . . are entitled to equal rights as to marriage, during marriage and
at‘its dissolution.”

An Indian woman lawyer, Hansa Mehta, and Eleanor Roosevelt
worked together to insure that the UDHR would contain women’s Article
16 right to equality in marriage. Roosevelt served as Chair of the newly

-formed-United-Nations-Human Rights Commission"while it drafted the

UDHR. Each headed one of the three working groups; no other women
served on the Commission. At the time, Mehta was also advising the
Indian government (again, as one of only two women) on the rights

35. CHarTER OF THE UNITED NaTiONns, June 26, 1945, 59 Stat. 1031, T.S. 993, 3 Bevans
1153, entered into force Oct. 24, 1945,

36. Leslie ). Harris & Lee E. Teitelbaurn, FamiLy Law 271-79.(2000)..

37. UDHR, G:A..res. 217A (ill), UN. Doc. A/B10 at 71 (1548).

I
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provisions of what became its 1949 Constitution.® There, she “battl[ed}
purdah, child marriage, polygamy, [and) unequal inheritance laws, . .
striving to set these:ancient customs on a course of extinction.” Eleanor
Roosevelt also mosmm: for women’s right to equality in marriage. Indeed,
she suggested adding to the right to marry, “the specification that men and
women have equal rights when a marriage is dissolved.*®

The UDHR focus en equal rights within marriage was further but-
tressed by ‘the grand language of the Preamble and other articles, The
Preamble spoke specifically of the United Nations’ commitment to the
“dignity and worth of the human person and in the equal rights of men and
women.” The very first article built on this core concept, and here again
Hansa Mehta played a major role. Her efforts insured that Article 1 of
the Declaration, which recognizes that all are born “free and equal in
dignity and rights,” be cast in inclusive terms. The first draft gave this
right only to “men.” At her insistence. the final version gave this right to
“all human beings.” Further commitments to women’s rights to equality
were reflected in Article 2 (all are entitled to the rights in the Declaration
without “distinction” based on “sex”™), and Article 7 (“{alll are.equal
before the law and are entitled without any discrimination to equal protec-
tion of the law; [a]ll are entitled to equal protection against any discrimi-
nation in violation of the Declaration and against any inciternent to such
discrimination’). . : _ .

The UDHR commitment.to equality for women with particular refer-
ence to marriage was carried forth and amplified in two international
human rights treaties. The International Covenant on Civil and Political
Rights [hereinafter ICCPR] was forceful on the point.®'  Article 23(4)
required that ratifying states “shall take appropriate steps to ensure
equality of rights and responsibilities of spouses as to marriage, during
marriage and at its dissolution.” The specific requirement that states
“ensure” a particular right appears only in this article and in two other
articles specifically dealing ‘with women’s rights.” Article 2(1) requires
states to ensure to all the rights in the ICCPR, without sex (and o._,ﬁwi

1 e i e

T distin€tions T ATCIE 2(3) obligates "states 10 ensure that persons whose

ICCPR rights have been violated have an effective remedy. And Atticle

wm.KmQ>::O_msao:_><._..ow_.o§>um2m€_.mrm>zcx Woomm.cm:\;zo._.:mCzEmwm.:.
Deciaration oF HumaN Ricuts 90 (2001). :

39. M. . . .

40. Id. at 93. ) , T

41. ICCPR, G.A. res. 2200A (XX, 2! U.N. GAOR Supp. (No. 16) at 52, U.N. Doc.
A/6316 (1966), 999 UN.T.8. 171, entered into force Mar. 23, 1976.
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3 requires states “to ensure the equal right of men and women /to the
enjoyment of all civil rights set forth in the present Covenant?’ ‘The
ICCPR also expanded on the Declaration’s requirements about matriage.
Now they covered “equal rights and responsibilities,” rather than:simply
“equal rights.” _ . s

The Convention on the Elimination of All Forms of Discrirmination
Against Women [hereinafter CEDAW] expanded yet again by listing the
various areas of the law where married women commonly did not rw<n
equality with their husbands.®? It requires states to “eliminate discrimination
agatnst women in all matters relating to marriage and family relations and
in particular shall ensure on a basis of equality of men and women .
[t]he same right[s]™: .

. to enter into marriage;

. choose a spouse freely;

. during and at dissolution of marriage;

- as parerits vis-a-vis their children;

. to decide o.w the number and spacing of their children;

. as guardians or adoptive parents;

. in personal matters, including choice of family name, profession,
and occupation; and

. with regard to owning, acquiring, managing, administering, enjoy-
ing or disposing of property.

Not only does CEDAW require that men and women have the same

rights. It also requires that men and women have the same responsi-
bilities:

. during marriage and at dissolution:

. as parents; and

. as guardians, trustees, or adoptive parents. . .
Thus, the UDLIR, ICCPR and CEDAW make an exceptionally strong
commitment to equality within marriage. But few scholars and commen-
tators have paid much attention to the right to equality in marriage (with
some notable exceptions).”. ,

42. CEDAW, G.A. res. 347180, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Dog. A/34/

46, entered into force Sept. 3, 1981, S .
43. See, e.g..Rebecca 1: Cook, Reservations to the Convention on the Elimination of All

Forms of Discrimination Against Women, 30 Va. L. of INT'L Law 643-709 {1990).
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-~ Although polygyny violates many different human rights of women, it

violates: their right to equality in marriage in the most egregious way
possible.Fo understdnd that violation in depth, it is necessary to consider
the:common legal “rights and responsibilities” states attach to marriage ini
their legal systems. They include child support, child custody, spousai
Bmﬁﬂnnm:nn, spousal property ownership and confrol, spousal and child
Erndﬁsno spousal obligations to care for their children and each other,
divorce, matrimonial property rights, spousal moxcm_ manrQ. and mnx:m:
_Eanooﬁmn

In arpolygynous system, equality of rights and responsibilities as.to
these subjects is literally impossible. If a man has four wives, each wife
has only one-fourth of a husband. Accordingly, he will be responsibie to

of his wives, whether during marriage or at its dissolution. Each men n
contrast, will have all of her resources available to care for the children.
The same would be true for spousal care and maintenance. This math
explains why the women quoted above complain so bitterly of the dearth
of economic resources for Emamn?mm and 50:. children when their
husband marries another wife. With scarce fesources the norm in the
underdeveloped world, polygyny necessarily impoverishes the wives and
their children. The wives have fewer rights than their husbands, and the
husbands fewer nnmﬁonm:u::uom than their wives.

The women who were quoted also complained of their husbands’
inattention to the children. Here too it is impossible for the husband to
share equal responsibility with their wives for the personal attention to,
emotional care for, and parental guidance of, those children. Just as each
wife has a quarter of a husband, each of that wife’s children has a quarter
of a father. Or as one vo_u\mwmocm. s:wn complained, “I was mother and
father.”

The countries that permit polygyny also have many marriage and
divorce rules explicitly based on unequal shares or rights. For example,

of the m_::_mn_u\ situated male.** For widows ‘and éaoinam who have
or_mnwnu En éaoé receives one-eighth E‘a the anéﬂ. one n.:m;ma 4

Oon<nﬂmm,_%.... each

PR
. .

if,one: n_mEr or one,  thirty-second share.

mvnnn only one-fourth of his resources on the children he has with gach

N Fn&bﬁoﬂﬂgnn HEnm Hwhﬂhnn designed to. ﬁnoﬁnnﬁ the.economic.well-bein g

gy A Sy A e
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‘widower will inherit one quarter from each wife or one fullzshare.

Customary laws commonly go even further, and give the widow ‘only'the
right to be cared for by her children, while the i_aoéﬁ. assumes-control
and ownership of all property mwm had #¢ o

As to the right to the opportunity for legal moxcm_ Eﬁwanocan % owives
will necessarily have fewer rights than their husbands. . If a hypothetical
husband rotates his nights evenly among his four wives, and has-inter-
course every night, each wife will have intercourse once every four days,
while he does so every day. These countries also provide very different
rules for marital fidelity for husbands and wives. Husbands in custoinary
or Shi’a marriages are legally permitted to have extra-marital sex with
single women or “temporary” wives because the new woman in their lives
may turn into the new (permanent) wife. Wives, however, are subjeét to
criminal prosecution or worse (murder) for the same act, because they are
seen as the property of men. Similarly, men have the right to divorce their
wives for a-single non-marital sexual act with another man, ‘while the
women have no such right to divorce an unfaithful husband, again because
his extramarital partner may become his new wife. This further dilutes
each wife’s right to legally-permiited sexual intercourse.

Both the UN Human Rights Committee [hereinafter HIRC] and the
Committee to Eliminate Discrimination Against Women [hereinafter
CEDAW Committee], the bodies that monitor compliance with the ICCPR
and CEDAW, have asserted in their general comments and recommenda-
tions that polygyny violates women’s rights. The HRC recommends that
polygyny “should be definitely abolished wherever it continues to exist”
because it violates women’s dignity and constitutes inadmissible discrimi-
nation.*® The CEDAW Committee declares that prohibition is necessary
because polygyny causes “such serious emotional and financial conse-
quences” for the wives and children.** And of course it deprives women

46. For example, Tanzania’s Local Customary Law (Declaration) (No. 4) Order, 1963,

Schedule 2, Rules of Inheritance, G.N. 436, provides in Rule 27 that “The widow has

.na.share of the inheritance; if :.n deceased left relatives of his clan, :nq mrm_.m is-to
be cared for by her children just as she cared for them.”

47. This right is secured through such legal concepts as the suit for loss of consortium
and divorce for failure to have intercourse. The responsibility to refrain from non-
marital sex is enforced through criminal adultery law and divorce for adultery.

48. HRC, General Comment 28, Equality of rights between men and women Amﬂ_o_n 3),
at para. 24, U.N. Doc. OGTEON_\WQ& 1/Add.10 {2000).

49. CEDAW Commiittee, General Recommendation 21, Equality in marriage and family
relations (Thirteenth session, 1992), at para. 14, Compilation of General Comments
and General Recommendations Adopted by Human Rights %BNQ Bodies, C Z Doc.
I_ﬂ:OmZ\_\Wmc 1 at oo Cw?&
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of their Article 16 right to equality with men in Bm:._.mmﬂ as well mm_.&mw_.
Article 5 right to be free from customary practices premised on womien’s
infertority.™ |
In sum, nothing could be more clear than the mmo». that the legal
institution of polygynous marriage deprives women of their imz,.anmdwn.
and .E_.an_w.qmmmna, right to equality in marriage as to both .:mr,nm mnm
responsibilities. : S

B. The Right to Religious Freedom L

Within the n.o“ﬁwu.z. of Islam, the most commeon n_m.:ﬂ is &mﬂ the right
to freedom of mn_.mww@w ﬁ.r,:.,ﬁm the right to equality i:?d marriage. .H._.-man
is &Qum:w,bm mﬁ.ﬁ.ﬁomn .m.:_. this in international human rights law, but it is
intuitively attractive and persuasive to many.

The ICCPR does recognize, in Article 18(1), the _.._.m.rﬁ to qm:..m_omw.
freedom, including the freedom *“to manifest {one’s] religion 91 .@n.:ﬂ E.
ionmtm@ﬂdmwm}mnmﬂ practice and ﬂowo?:m.:.. If owmnn,ama._n.n or ?‘mo..ﬁon.
were constriled to include the right to be governed wu...wn__m_o_wm _.c__om_ M:
marriage and divorce, the argument Emmrm carry some ﬁa_‘m.sﬂ.. T . Mm_.
evidence is to the contrary. The UN Declaration on the mrﬂﬂwsou b.m > ]
-Forms of Intolerance and of On.m.o.n.::_.nmmou. Based on Religion or m.,.....m_.wmm
zmﬁmaammm ‘nn‘_.mmmocm practices which are protected forms of _.nr“mm.o:m.
freedom, but nowhere mentioris the freedom to be moﬁ:ﬁa by religious
law.®"  In general, it protects the. freedom to worship oﬂmmmﬂnagn msu
to maintain places for doing so, have orm_.:mv_m mwﬂ. ch.wd__.ﬁ,wEmu Emcm:,-
tions, CWn..Hn:mmocm articles and materials.. write about R:m.ﬂon“mba teac H.M.
in suitable places, solicit funds, frain‘and appoint leaders, cvmn?n &mwm.m.m :
rest and religious holidays and .omamwzc:mmm_ mna‘,ﬂ.o ooEBnEo.mH ss,n

others about their religion. = = .- : . L

But even if one were to concede that freedom o.m religion H.ﬁo._:ana the .
right of the state and Muslim religious .Km&.@w.m to impose Islamic law ﬁwm
: all women born'to Muslim parents, the religious mwmnmoﬂ.mnm.cn.ﬁ:ﬁ e,s.u_m |
EF..._.?..tui“:smm%mo.&i&mﬁwiﬁ%m&w&@Owwa.i.mrﬂ,.ﬁommnr mypu.m.,mnnn@oh.bﬂ....m..ﬂm!riisé
preserves, Eﬁo.cm: Pm:&a.-mau.,ﬁrm state’s right ﬁo,w:moﬁ laws. mo ﬁz
"those n_.mw.mmmomw_mmmm.o.&m,m. such _mﬂ.w..mnn..wmnnmmmwﬂ to vaoﬁnmﬁa”.v: .:m.
m,mwm_..z.‘oaaﬁ health, or morals or the m::amEnEmﬂ.,Emrﬁm and m.mm on,.mnW of
othiers.™ Given the fact that polygyny so clearly Sonmnm, women’s funda-

N mcw,h.__
- 515G

a_a,w.u.m__c“.z. GAOR Supp. (No. 15) at 171, art, 6, U.N. Doc. A736/684
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mental right to equality in marriage, that ground alone empowers states to
limit religious freedom. The emotional and financial burdens polygiyny
creates for women and children also Justify limiting laws to protect.and
enhance their safety and health.

¢

One African Supreme Court (Mauritius) has already construed'its.

own Constitution’s religious freedom guarantee (virtually identical to'that
in ICCPR Article 18), in conjunction with the ICCPR requirement that
women have equal rights in marriage, to deny the local Muslim community
the right to personal religious law governing marriage, divorce, and.inher-
itance. Mauritus law prohibits pelygyny. Muslims sought the right to be
governed by Shiri’a law instead. The Supreme Court rejected their claim
in Bhewa v. Government of Mauritius, [1991] LRC (Const) 298 (1990).
The Court reasoned that the Islamic plaintiffs had :

- -. an insufficient understanding of the duality of religion and
state in a secular system. The secular state is not anti-religious
butrczognises freedom of religion in the sphere that belongs to
it As between the state and religion each has its own sphere,
the former, that of law-making for the public good and the latter
that of religious HmnE.sm. observance and,practice.. To the
extent that it is sought to give to religious principles and com-
mandments the force and character of law, religion steps. out of
its own sphere and encroaches on that of _mﬁ?am_ﬁ_:m‘,._: the
sense that it is made to coerce the state into enacting religious
principles and commandments into law. That would indeed be
oo:m:ﬁc:o:m:k possible where not only one particular religion is

the state religion but also the holy book of that religion is the
supreme law,

Accordingly, it dismissed the plaintiffs’ claim that the freedom to
observe and practice their religion required the Mauritius government to
cnact a law imposing Islamic rules concerhing marriage. ,H:m‘ Court -
further observed that even if religious’ freedom were so construed. the -
Mauritius Constitution’s exceptions to religious freedom (the same as -

-those--in :_@m‘wms.}&&nfrm.@wv nevertheless permitted the countryto

prohibit polygamy. Indeed, international taw required Mauritius to'do so.
For Mauritius had ratified the ICCPR, and Article 23(4) obligates Mauritius
to ensure “the maintenance of monogamy . .. and ... the largest measure
of non discrimination against women, whether as wives or daughters.”s? ,

52. The Courtcited Article 23(4) requiring equality in marridge, 2(1) requiring all ,_..OO_UW
rights without sex distinction, 2(2) and 3 requiring legislation and effective remedies
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The Court’s conclusion that ?.oEv.Enm ,m.oqmmﬂ% does .:Qﬂ.‘.,,..‘_.mﬂ.m_.ﬁ
freedom of religion parallels the reasoning of Emdﬁwoa.mﬁmﬁm mﬁuuﬂ.:m
Court a century earligr, when it ruled ﬁrmﬁ.m Koﬂ:os s right to qwm_ma_ozmm
freedom did not inctude the right to an exemption from the ‘.mnwﬂ,w fe S.omm
criminal statute prohibiting polygyny. In W&SQEM .w. United , Mmmw,m..u
U.S. 145 (1879), it characterized the convicted man’s argument.as

. . . introducing a new element into niawsw_.ﬂmi. ‘Laws are
made for the government of actions, m:.a .irnm they om:d.oﬂ
interfere with mere religious belief and opinions, 3.5% may with
practices, Suppose one believed that w:ﬂmﬁ mmmdm.onm uﬁmﬂ w“
necessary _u.mi of religious worship, EoE.& it be serious uw Mca‘H
tended that the civil government under E.Eor Jm .:<ma coul uoa
interfere to prevent a sacrifice? Or if a wife H.m:m:.uqu _uormedm
it was her duty to burn herself upon the mgnﬂ.mw .?._n of her dea :
husband, would it be beyond the power of Em. civil governmen

to prevent her carrying her belief into practice?

-So here, as a law of the organization of .mo.owoq :.saﬂ.. ”.s,n
exclusive dominion of the United States, it is ﬁncﬁnoﬂ wr.«..:
plural marriages shall not be u:oé&...ﬂm: a man excuse .Hpm
practices to the contrary because of his nn:m_o:m.vn:nmw H.o
permit this would be to make the professed m,ooﬁ:ﬁaw of reli-
gious belief superior to the law of the _ma.a. and in effedt 2“
permit every citizen to become a Hmﬁcs.ﬁo himself. Governmen
could exist only in name under such circumstances.

In a series of subsequent cases, the Ooc.: adhered to this vo&:%smmﬂm..
upheld all federal statutes designed to bring an end to \nﬂwwﬁﬁwﬁ _M<ad-
BB B Nt exoera e United States on the condition tha

i ah entere .
Mﬂmmmwhmﬂaﬂ”m“w MM..MUMH: polygyny. Meanwhile, the Churchreinterpreted
its doctrine to prohibit polygyny. . | o

The d.m... A.uoE.ﬂm decisions have been favorably cited by other nation’s

e e GOUTFLS ..hmo?numaﬁ_n...%boﬁ?ﬂ?ﬁ?ﬁ Court in India twice upheld local

statutes prohibiting Hindu pelygyny, osmo”na before the 52.;.052 law

s

- N . -

to.give effect to all ICCPR rights, 24 E@Eaam that minors be vqommﬂmmmﬂmwmﬂwwﬂw
discrimination against any child, and N.ﬁmr_.mnﬁc_:w:%“”..ﬂ.rmmﬂ%:ﬂ_ uno _ﬂm s (o)
: i ual protection without se. nation. LRC
_Nmoem ﬁm%mﬁw._ﬂﬂnnnw_w__a:mm conceded that Zm:._.:m:m. O:B.:»TFHM_.: Aﬂ_ﬂﬂ_ﬁw—nﬂw%w
the 1838 PenaL Cone Orpinance Art. 257 banning bigamy, remaine i“.mw._im_ state’s

=10 .:mr o:.@.?ﬁ:zﬂ. admitted _._.o _.u_.n?_._da that m:..m._._ ac 1
all Miislims '{n addition to Shari’a personal law. :

giver altho
© 7 imposed”
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prohibited it. In each case, it cited the U.S. Supreme Court’s belief/
practice distinction and holdings in support of its decision.®

An additional support to the position that international human rights
law does not allow religion to trump equality can be found in CEDAW s
structure. It contains no exception for religious or customnary law. In-
deed, its Article 2(e) and 2(f) enforcement provisions require laws to
eliminate discrimination against women by “any person, organization or
enterprise,” and legislation to “modify or abolish existing laws,
customs, and practices which constitute discrimination against women.”
It is undoubtedly for this reason that so many Islamic states have ratified
CEDAW with reservations as to both the Article 16 requirements for
equality in marriage and Article 2’s enforcement requirements.

C. The Right to Enjoy One's Culture

By similar reasoning, the right to enjoy a minority culture does not
trump women’s equality rights either. We have zlready seen CEDAW’s
requirements concerning discriminatory laws, customs and practices. A
similar provision in Article 5 requires states to adopt measures to “modify
the woﬁm_ and cultural patterns of conduct of men and women, with a view
to achieving the elimination of prejudices and customary and all other
practices which are based on the idea of the inferiority or the superiority
of either of the sexes or on stereotyped roles for men and women.”

Article 27 of the ICCPR does guarantee some cultural rights of
minorities within a state. Of course, if the cultural practices are those of
the majority, the article is stmply inapplicable. But for any cultural
minority, the language seems to favor them. It requires that minorities be
given “the right, in community with the other members of their group, to
enjoy their own culture, to profess and practise their own religion, or to
;use their own language.” This provision does not exist in isolation,

‘however. In addition to women’s right to equality in marriage under

Article 23(4), Article 2 guarantees that any right in the .Ooufwsao.ﬂ must

‘be recognized “without distinction of any kind, such as . . . sex .

Similarly, Article 3 requires that states ensure “the equal right of men and
women to the enjoyment of all civil and political rights set forth in the
Convention.” And Article 26 guarantees the right to equality before, and

the equal protection of, the law without “discrimination on any ground
such as . . . sex . ”

53. State of Bombay v. Narasu Appa Mali AIR 1952 Bom. 84; Srinivasa v. Saraswati
Ammal AIR 1952 Mad. 193.

-
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| ural rights “do not authorize

..H&QH.HWO z.a:wmon..wmnm”wwomﬁhrwwoﬁ“wwoﬁ”w:Wmrd :m equal oE.ou\Bm.E Num
Ry S t rights, including the right io o.ewﬁ nwo.ﬁnnﬁ_HOH.oz
o o ,om.mu%.OoamnsmMﬁﬁm to “discharge their _‘mmvo:m:uz.:._nm inre m. m )
the law. ™ o iou ractices within minority noBBE::mm that al no_
to eultural or Horm_omww.?nﬂn ¢an be no real argument ».rmﬁ.mzﬁﬂ:.mﬁo.:w
ihe amE.m MW,M.M“ M%_.oim cultural groups to continue their discrimination
human rig

against wofrien.

V. CONCLUSION

S s 1l equality within Bmﬁ.m.mmm has
o nist _.n.w<n mwoﬂ.:.ﬁ“s MM,M mﬂw”.whmo:ﬁww wﬁﬂmn .Jmﬁm Rmﬁ:n MWMH
o the rov. mmm of World War II. Close nxmaﬁm:om of ”:o ,M_Hm:
arase .w..o m ﬁwﬁ H.MMMM and cultural identity reveal no exemption a M:E.:m.
. »..mrm_oﬁa qun ltures to discriminate against women. H.voqmww S
ﬁmwmmm_.ﬂwwwms Hu the most ooavﬁnﬁn way UOmmmE.Mv mmuw“mwmsﬂm oml:m oot
; ; ligni uman bel . hy
moHo T ﬁo..&,m:fa‘ MHMNMHM,MMMMM,\N Vm\mﬂmaa for post-colonial woB_MMmMM
O el <_mdw.n~<_m the veil of cultural relativism and open their n%m._.mﬂ
e mch_manME.Mo.Wmmﬁoa by-laws that allow husbands to condemn
the extreme

wives to polygynous marriages.. )

PLANT VARIETY PROTECTION AND FARMERS" "
RIGHTS: TOWARDS A BROADER ‘
UNDERSTANDING

Philippe Cullet and Radhika Kollury®

L INTRODUCTION

varieties and improved availability of seeds through private sector chan-
nels.

The introduction of plant variety protection in India has
implications since seed has traditionally been supplied overwhelmingly by
farmers themselves and by the public sector, with the private sector
playing a marginal role until recently in most crops. From a legal perspec-
tive, the protection of plant varieties remains an tssue which is far from
settled even though the Protection of Plant Varieties and Farmers’ Rights
Act was adopted in 2001 in compliance with TRIPg obligations. This is
due to a number of reasons: Firstly, plant variety protection is an issue
which goes beyond giving incentives to the private sector, In fact, while
the TRIPs agreement is the direct trigger for the introduction of plant
variety protection, it is not the only relevant treaty. The Biodiversity

significant

54 —=ﬂ0- General Comment Nm mn—.cm_—n of ri W d women, AN ﬂmﬂ_.ﬂ WVu ,
( i f _mTaw between men an Ny
1 Y l
& wun ‘ﬂn.m._,w, , WN C N. Doc. OOm EO\NH /Rev.l fAdd.10 ANOOOV.
, at; ” - y DN -
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otection is directly related to innovation in

in ext

the field of agriculture, it must also be understood in an,n_vaomw%mwmﬁn%%.“mg

which includes conservation of Eoﬂomwom_.ummoﬁonm. Thir uﬁn w lant variew

rotection is opposed to the jdea that agricultural Ema._wmonu T SO o

mmmoa on the sharing of knowledge and resources. This :._mumﬁ orineisec
ical point of view. However, 111 the

a conceptual and practical p . \ ot

Nmﬁ_aomvnnwa ratification of TRIPs and the 59.03&.@.5_ HoncMwM“HS -
i nd knowledge, 1t 1s.nece

rmers’ hold over their resources anc . 080

Mwuwzm criticism and understand the additional requirements of the ¢

and more
international legal system with respect to the needs of farmers

broadly of food security for all individuals.

Secondly, while plant variety pr

This article first looks at some of 9.@ reasons for Wﬁ FJMMMWMHMO»M MM
-plant <m.JQQ protection and examines In ﬁm_.ﬁnEmH the Hﬁ.o: with food
mec&ﬁ%.msn the reasons for introducing plant @mﬂnﬁw ﬁaoﬁm,:_m on measures.
The second section surveys the property rights OnHMQ o e
sed at the international level to _unoﬁ.mn E.E: variety p O ety
e the existing legal regime in India with regard to plant va :
ratectio %ﬁn third section argues that India needs to do more E.EW Hmﬂr Nm
MMMM MMMM_ .:oi to implement a plant variety protection aom%dn MWWO mm.nc.ﬂw
fosters food security, provides qm&ao:m.: W:o.inQWo TM mm‘w:mnﬁ soour
erty rights and rethinks farmers’ rights in a broader e venaity
WMMMm into account the imperatives of food secunty and agro-biag

i focus on
conservation alongside the already implemented

commercialisation.

Y
1L, PLANT VARIETY PROTECTION AND FooD SECURIT

1 i ity. In fact,

Plant variety protection is intrisincally linked to ».ooa. mooﬂ“ﬂw_ﬂ e

it can only be justified if it enhances food wnoﬁ.:.:w. This mwommo Driety
ﬂnxﬁ_om.mm.?o notion of food security before turming to the spe

plant variety protection.

A. Food Security

i ifferent levels, from the house-
Food security can be understood at di O e fhat at present use

hold to the international level? Itis common

. JINTERNATION .
e MInternational Treaty on Rlant Genetic Resources for Foo
-sNov. 2001 [hereafter PGRFA Treatv].

‘ iversity, Ri meiro, 5 June 1992, 31
i c o0 6n Biological Diversity, Rio de Janeiro, .
o e s MaTen o_.“wwW__ 8 %oomv [hereafter m_ou_<mxm,4<.00z<mzq_02u m_._m
e o Blant d and Agricultute, Rome,
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context at the national level as well.5 However, studies indicate tha ith
increases in population, apd diminishing land availability, Eﬂ..oawmnwﬁswﬁn
national “food security will be a major concern in coming years s To
achieve food security at the national level states require m:wmommuﬁ re-
sources to either produce or import enough food to feed m:a..éwoﬁm
population and an efficient distribution system to ensure everyone access.
Ensuring food security at the household level implies that people must
either have sufficient income to purchase food or the capacity to feed
themselves directly by cultivating their own food.

are sufficient food supplies at the international level,* and in the Hnnrws

Food security is directly linked to agro-biodiversity which is essential
to promote resilience in farming. Reduction in diversity (throu gh practices
such as monoculture) increases vulnerability to natural forces, to pest/
weed attack and other piant diseases.” Therefore, agro-biodiversity is of
primary importance for small-holder and/or subsistence farmers as it
ensures both income-generation and household food security. Agro-
biodiversity also provides ecosystem services on farms, such as pollina-
tion, fertility and nutrient enhancement, and insect and diseases manage-
ment and water retention and thus makes for more productive farming,
decreasing the number of external inputs required.? Additionally, agro-
biodiversity provides the raw material (or the genetic pool) for all crop-
related biotechnology research and development. Diversity also has nutri-
tional.and social importance, where different varieties may contain differ-
ent nutrients and health benefits or may be of differing cultural worth.

Small-holder and traditional farmers have customarily practiced farm-

According to Paragraph | of the Plan of Action of the World Food Summit, Rome,

[3-17 Nov. 1996, food security exists ‘when all people, at all times, have physical

and economic access to sufficient, safe and nutritious food to meet their dietary needs

and food preferences for an active and healthy life’,

4. See, eg, Carl F. Jordan, Genetic Engineering, the Farm Crisis and World Hunger52
Broscience 523, 526 (2002) and Jose Falck-Zepeda er al,, BIOTECHNOLGGY -aND
SUSTAINABLE LIVELIHOODS ~ FINDINGS AND RECOMMENDATIONS OF AN INTERNATIONAL
ConsuLTaTion (ISNAR, Briefing Paper No. 54, September 2002).

5. See e.g, Inpian Bconomic Survey 2001-2002 (2002).

See, e.g., FAQ, THe STaTE of Foop INSECURITY IN THE WORLD 2002 ( 2002).

See for instance, M.S. Swaminathan, Ethics and Equity in the Use and Collection af

Plant Genetic Resources: Some Issues and Approaches in International Plant Genetic

Resources [nstitute , ETHICS aND EQuiTy In ConsERVATION AnD USE OF GeNETIC RESOURCES

FOR SusTANaBLE Foop Security 7 (1997).

8. Lori Ann Thrupp, Linking Agricultural Biodiversity and Foad Security: the Valuable

" Role of Agrobiodiversity for Sustainable Agriculture76 INTERNATIONAL AFFAIRS 265,

268 (2000).

.
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ing'techniques which conserve and enhance mmno-an?nﬂmE\.. In oam.u. to
maximise productivity and minimise risk they have made certain .mo_.oo:onm
whereby they have preserved old varieties, invented new <m:msmm mnm
adapted existing varieties to suit their local environment, n._m.nodu.\ enriching
agro-biodiversity.” As a result, the promotion of such farming is .Hd_m<m3,
not just for household food security, but also for mnmﬂ.mm"nwam food
security at national and international levels as well. It is essential, there-
m.on.. that farmers retain control over plant varicties so that they may
continue to innovate, improve and adapt varieties to suit changing needs
and conditions.'" Additionally, since food security and access to food is
also linked to adequate income, promotion of small-holder and labour-
intensive farming is essential in developing countries like India, where a
large percentage of people earn their livelihood from agricultural labour.

National policy plays a vital role in countering food w.nmnoclaﬁ A,r.n
principles emanating from the human right to food form an important basis
for such a policy." One of the State’s obligations with qom.UmnH wao. ﬁ._..m
human right to adequate food is that it must proactively engage in activities
to strengthen people’s access to and utilization of resources and means to
ensure their livelihood and food security.'? This includes measures such
as land reform, ensuring physical and economic access to credit, umﬂc.m.&
resources, new technologies, rural infrastructure, irrigation, and provision
of explicit farmers rights through legislation. Rigorous monitoring and
planning by the State is required to ensure that cash crops do not replace
food crops at the cost of food security.’”” The State must also regulate
private sector activities to ensure that they do not impinge on the re-
sources of people who do not have access to sufficient food (which
includes ensuring that private sector firms do not intrude on farmers

{

9. See J. Esquinas-Alcazar, The Realisation of Farmer's Rights in M.S. Swaminathan
{ed.), AGRO-BIODIVERSITY AND FARMERS' RigHTs 2 { 1996).

10. See. e.g., Objectives 3.1 and 3.4(d) of the Plan of Action supra B 3. ) .

1. The human right to adequate food has found expression in various international
documents. See, e.g.; Art. 1 | of the InTernaTIONAL CovENANT o EconoMic, SociAL AND

MaTERIALS 360 (1967). )
12. Paragraph 15, Committee on Economic, Social and Oc,:..:m_ Rights, General Comment
No. 12 — The Right to Adequate Food {(Art. 11), UN Doc. EfC.12/1999/5 (1999).
[hereafter Generat Comment on Article 11] .
13. Often as consequence of fall in commodity prices brought about E...s:an mvﬂwma
industriatised farming and agricultural subsidies in the north, small farmers in developing
* countries are forced to abandon cuitivation of food crops and switch to cash crops.
* in order to €ké out areasonable living. See, e.g., Marcel Mazoyer & Laurence Roudart.
L'asphyxie des économies paysannes du Sud 523 Monpe DIrLoMATIQUE 19 (Oct.
1997).
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rights) and that their activities sufficiently promote agro-biodiversjty.'

The State must also ensure that there is sufficient R&D in the .area of
under-utilised crops of high nutritional value,s S

- EERRER

B. Law and Policy Rationale Jor Plant Variety Protection-

At the outset, it must be mentioned that.plant variety protection can
have a narrow and broad meaning. The narrow view only considers plant
variety protection from the point of view of commercial breeders and the
needs of the biotechnology industry. The broader view acknowledges that
there are different actors in plant variety management who. deserve
protection and who perform different functions, ranging from innovation
(new seeds) to agro-biodiversity management, o o

India has had a number of reasons for mtroducing a plant variety
protection regime. The most immediate trigger for the Plant Variety Act
2001 are the obligations undertaken in the WTO context, specifically
under Article 27.3.b of the TRIPs Agreement. Article 27.3.b of TRIPs
imposes on all countries the introduction of some form of intellectual
property protection for plant variéties. However, it does not impose the
introduction of patents and therefore leaves member states free to devise
their own legal framework in this regard (sui generis option). s.r:n WTO-
membership imposed a specific deadline on India for the introduction of
plant variety protection, other factors are also at play. India. has, for
Iinstance, been subjected several times to the appropriation of local knowl-
edge through- patents in foreign countries (also referred to as biopiracy)
in the past few years. While the introduction of intellectual property rights
in the field of genetic nummnon:.:m may not provide a direct counter to
biopiracy, it raises the profile of traditional w:os;mmmm ag an issue worthy
of debate and protection. Beyond issues specifically linked to Biopiracy,
the development of an intellectual property rights regime related to, plant

" varieties is generally reflective of broader trends towards the appropria-

tion through private property rights of resources m:m..goinm,mm.cnmioc,m_w
deemed to be freely available to all individuals and nations. The trend

towards privatisation-of resources, knowledge and means of. production

has been tremendous in the past couple of decades. It finds expression in
the field of agriculture with the progressive development of an interna-
tional legal framework which favours private ownership of genetically

14. In fact failure by the State to regulate individuals ot groups 5o0'as to prevent them from
violating the right to food amounts to a violation of its obligations. (See Paragraph
19 of the General Comment on Article 11, supra n. 12},

15. Objective 3.4, Plan of Action, supra n. 3.
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modified seeds over public access and sharing of knowledge. This has, for
instance, been reflected at the national level with the increase in incen-
tives given to the private sector seed industry.’®

Plant variety protection can be justified by necessity, or in other words
by WTO membership. Other substantive reasons also help justifying plant
variety protection both from the perspective of commercial breeders,
farmers and agro-biodiversity conservation. As far as commercial breed-
ers are concemned, the rationale for the introduction of ﬁ_ma variety
protection is that it will promote food security because genetic engineering
offers humankind its-6nly chance to significantly increase yields in coming
decades in view of the shortage of arable land to produce more food for
an expanding population. Interestingly, the enhancement of food security

‘is also an argument which can be used to justify farmers’ rights on
farmers’ varieties since protection of the latter’s interests will also pro-
mote the long-term food security of the majority of the population in India.
The other reasons for introducing plant variety protection include the role
that farmers play in sustainably using biodiversity and specifically in
developing, conserving and enhancing mmno::cﬁ_ Eom?nﬂ;@.

Within this general framework, several possibilities are open to the
government. It can choose to protect only commercial breeders é::. the
introduction of patents and be fully in compliance with its TRIPs obliga-
tions. It may choose to introduce plant breeders’ rights and thereby
provide :mzm which include some exceptions in favour of other breeders
and farmers. It may further choose to grant rights only to breeders but
introduce a benefit-sharing scheme which, for instance, takes into account
its obligations under the Biodiversity Convention. Finally, it can go beyond
the preceding options and protect alt relevant actors in the field of
agricultural management, from farmers to local communities and
panchayats to commercial breeders and state governments, an approach
which takes inte account not only ermvm obligations but also ali other
relevant international treaties.
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A. International Legal Framework

India has taken different kinds of commitments in the field of plant
variety protection and management. These include a series of obligations
concerning the conservation and sustainable use of biological resources as
well as commitments concerning the protection of traditional w:oé_.nnwn
and farmers’ rights and a series of obligations in the field of intellectual
property rights regarding the commercial use of plant varieties.

Firstly, India has ratified the Biodiversity Convention which provides
the basic framework for the conservation and the use of biological
resources. It affirms India’s sovereignty over its biological resources but
qualifies India’s control with the introduction of the notion of ‘common
concern’ which implies that the protection of biodiversity in India is of
interest not only to this country but also to the international comrurnity at
large. The Biodiversity Convention is noteworthy for recognising the need
to conserve while also acknowledging the legitimacy of using biological
resources which provide, for instance, every individual’s basic food needs.
The Convention also provides that governments must preserve traditional
knowledge and foster its .application.”” While this provision does not
mandate the recognition of the rights of traditional knowledge holders, it
provides at least the lineaments of a policy framework in this regard. The
Convention also regulates access to biological resources and the sharing
of benefits arising from their use. It attempts to provide 2 framework

which respects donor countries’ sovereign rights over their biological and_

genetic resources while facilitating access by users. Access must there-
fore be provided on ‘mutually agreed terms’ and is subject to the ‘prior
informed consent’ of the country of origin.'* Further, the Convention
provides that donor countries of micro-organisms, plants or animals used
commercially have the right to obtain a fair share of the benefits derived
»...HOB use. Finally, the Convention constitutes one of the few treaties which
offer a specific statement on the relationship between the management of
biological resources and intellectual property rights. Article 16 clearly

indicates that intellectual property rights are not to undermine ﬁwo s.olsum .

IR HILEGAT FRAMEWORK- FOR-PLANT-VARIETY- -

PROTECTION AND MANAGEMENT

The legal framework for plant variety protection includes the &m.n_,m:ﬁ
treaties that India has ratified in this field and the different legislative
instruments adopted to implement international commitments.

16. New Seed Policy, 1988.

g F s ey —_

of ﬂrm Convention.

Secondly, India has also ratified the PGRFA Treaty. This treaty
adopts to a large extent the philosophy of the Bioarversity Convention and
provides for the three interrelated goals of conservation, sustainable use

I7. Art. 8., BroptversiTy CONVENTION, supra n. 2.
18. Art. 15, Bioprversity CoNVENTION, supra n. 2.

LN e

BRI i e



48 DELHI LAW REVIEW [Vol. XXiv

and benefit sharing.'” The overall aims of the Treaty are the promotion of
sustainable agriculture and food security. The Treaty is significant for
radically altering the legal status of plant genetic resources in international
law. While the previous instrument — the 1983 International Undertaking?®
— promoted the sharing of plant genetic resources, the new Treaty affirms
states” sovereign rights over their PGRFA and condones the introduction
of intellectual property rights. One of the main contributions of the
PGRFA Treaty to the international legal framework is its focus on the
situation of farmers, their contribution to the conservation of agro-
biodiversity, the rights they have over their @:%mnnm_ assets — for instance,

seeds — and to a much lesser extent the question of traditional knowledge.

More specifically, the PGRFA Treaty gives recognition to farmers’ con-
tribution to conserving and enhancing plant genetic resources for food and
agriculture. It further gives broad guidelines to states concerning the
scope of.the rights to be protected under this heading but overall devolves
the responsibility for realizing farmers’ rights to member states. This
includes the protection of traditional knowledge, farmers’ entitlement to a
part of benefit-sharing arrangements and the right to participate in deci-
sion- Emwﬁm regarding the management of plant genetic resources. How-
ever, the treaty is silent with regard to farmers’ rights over their landraces.
In fact, the ‘recognition’ of farmers’ contribution to plant genetic resource
conservation and enhancement does not include any property rights. In
this context, the only rights that are recognized are the residual rights to
save, use, exchange and sell farm-saved seeds. The overall significance
of the PGRFA Treaty lies in the fact that it is the first treaty providing a
legal framework which not only recognizes the need for conservation and
sustainable use of plant genetic resources for food and agriculture but also
delineates a regime for access and.benefit sharing, and in this process
provides direct and indirect links to intellectual property right instruments.

Thirdly, India was a founding member of the WTO and in this capacity
must implement the TRIPs Agreement. TRIPs generally provides mini-
mum levels of intellectual property rights protection in all member states.
This has brought about a substantial burden of adjustment in the patents

field because the Patents Act 1970 differed in significant respects from
what was required under TRIPs. >Eonm the many changes that India has
had to bring in, the introduction of plant <m:nG. protection calied for by
article 27.3.b of TRIPs has given rise to Em_:mnma: debate because of the

19. Art. | of the PGRFA TREATY, supra n. 2.
20. International Undertaking on Plant Genetic Resources, Res. 8/83, _ﬂmnoﬁ of the
-Conference of FAQ, 22nd Zess., Rome, 5-23 Nov. _wmu.. Doc. C83/REP.

-
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choice it offers between adopting patents or a sui generis system. This
choice has often been interpreted as implying that all countries either have
to introduce patents or plant breeders’ rights (PBRs). PBRs are. Eﬁozoo-
tual property rights closely related to patents which weré first defined in
the UPOV Convention.?’ These rights grant commercial breeders: exclu-
sive rights over their inventions but include more exceptions than patents,
and in particular can include exceptions in favour of other breeders’
research and in favour of farmers. While PBRs constitute one alternative
to patents, the sui generis option is not limited to PBRs and can be
construed in a number of different ways, thereby allowing countries to
devise a plant variety protection regime which fits their specific needs and
sttuation while taking their other obligations into account. The inclusion of
the sui generis option is therefore of great significance within TRIPs
because it allows member states to explore alternatives 8 patents beyond
what Articles 7 and 8 allow.*

Overall, the international legal framework in the field of plant variety
protection and management is characterised by its lack of cohesion. While
on the one hand, the Biodiversity Convention and the PGRFA Treaty
attempt to provide answers to the relationship between intellectual prop-
erty rights and environmental management, the TRIPs Agreement ad-
dresses intellectual property rights issues without taking into account
concerns regarding environmental conservation or the management of
traditional knowledge. Given that there is no international institution to
ensure that different negotiations produce compatible treaties, the cohe-
sion of different international obligations with each other must be mostly
Jjudged at the level of their implementation.?? This is why close scrutiny of
implementation legislations is imperative to ensure that all international
obligations are given similar importance, with the exception of fundamen-
tal rights which by constitutional mandate ought to be given more EoBT
nence than the rest.

=21~ Internationat- Convention for the Protection of New Varieties of Plants, Paris, 2 Dec.

1961, as Revised at Geneva on 10 Nov. 1972, 23 Oct. 1978 and 19 Mar. 1991 (UPQV
Daoc. 22H{E), 1996} [hereafter UPOV ConvenTion].

22. Arts. 7and 8 provide the broader framewark within which the TRIPs Agreement must
be understood and implemented and may constitute the legal basis for exceptions in
favour of developing countries.

23. The Convention on the Law of Treaties, Vienna, 23 May 1969, 8 InTERNATIONAL LEGAL
MaTeriALs 679 (1969) provides the basic framework for interpreting treaties, and
includes provisions concerning the interpretation of different treaties addressing
stmilar issues. It provides, for instance, that states must implemen all their international
obligations in good faith. -
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B. Domestic Legal Framework

Significant progress has been made in recent years towards setting up
a legal reégime for the management of plant genetic resources. The main
legislative instrument is the Protection of Plant Varieties and Farmers’
Rights Act 2001 which constitutes the government’s response to its
obligations under Article 27.3.b of the TRIPs Agreement. The Act fo-
cuses on the establishment of plant breeders’ rights and farmers’ rights.
The regime for plant breeders’ rights largely follows the model provided
by UPOV and the criteria for registration are the same as those found in
UPQV, namely novelty, distinctness, uniformity and stability. The Act
incorporates elements from the 1978 version of UPOV and includes some
elements from the more stringent 1991 version, such as the possibility to
regisfer essentially derived varieties.

The second main aim of the Act is the introduction of farmers’ rights.
At this level, substantial changes were proposed by the Joint Parliamen-
tary Committee to which the Bill was referred after its introduction in
Parliament.? While the original version of the Bill introduced in Parlia-
ment only contained a short provision on farmers’ rights, the Committee
decided to.add a whole new chapter on farmers’.rights. As adopted, the
Act.seeks to put farmers’ rights on a par with breeders’ rights. It provides,
for instance, that farmers can, like commercial-breeders, apply to have a
variety registered.?® Generally speaking, the Act envisages that farmers
should be treated like commercial breeders and should receive the same
kind of protection for the varieties they develop.

The Act also provides two avenues for benefit sharing.” The first
scheme allows individuals or organizations to submit claims concerning the
contribution they have made to the development of a protected variety.
The final decision is taken by the Authority established under the Act
which determines the amount taking into account the importance of the
contribution in the overall development of the variety and its commercial
potential. The second benefit-sharing avenue allows an individual or

s grganization to fite d Elaition behatf ,Qa:m}ﬁ.u~m.m.mnoﬂgd.ﬁdaaaﬁﬂmQ.w The

€¢laim relates to the contribution that the village or community has made

\

24. See Joint Committee on the Protection of Plant Varieties and’ _um:zawm Rights Bill,
1999, REPORT OF THE JOINT CommiTteE (August 2000).
25, 8.16.1.d, PROTECTION OF PLANT VARIETIES AND FARMERS” RiGHTS AcCT Noo_ MFaEmwaq

$oi:  PLANT VARIETY AcCT).

26. Ss. 26 and 41, PLaNT VARIETY ACT.

S TELETC LY
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The Biological Diversity Act 2002 (Biodiversity Act) addresses:some
questions which are relevant for biodiversity management in general and
plant variety Emnmmnaoﬂ specifically. The main focus of the Act is:onthe
question of gctess to resources.?’ Its response to current- orm__mnmmm is to
assert the country’s sovereign rights over natural resources. It therefore
proposes to put stringent limits on access to biological resources oﬂ._mnmm:&
knowledge for all foreigners. The Act’s insistence on sovereign rights
reflects current attempts by various countries to assert control -gver the
resources or knowledge they control. While the Act focuses on preserving
India’s interests vis-a-vis other states in rather strong terms; its main -
impact within the country will be to concentrate power in the hands ow 50
government. Indeed, Indian citizens and legal péfsons must give' _prior
mtimation of their intention to obtain biological resources to Em mﬂﬁn
biodiversity boards.”® The Act is even more stringent in terms of it
tual property rights since it requires that all inventors obtain the ‘cShsent
of the National Biodiversity Authority before applying for such :msﬁm i
The impact of this clause is, however, likely to be limited since patent
applications are covered by a separate clause.” Further, the mrﬁwoﬂg
has no extra-territorial authority.

Overall, the Biodiversity Act implicitly takes the position that India
cannot do more than regulate access by foreigners to its knowledge base.
It does, however, attempt to discipline the intellectual property rights
system in some respects. As noted, it requires inventors who want to
apply for intellectual property 1@:.% 1o seek the Authority’s permission. It
also authorizes the Authority to allocate a monopoly right to more than one
actor, Further the Authority is also entitled to oppose the grant of intel-
lectual property rights outside India.*' The Act also seeks to address the
question of the rights of holders of local knowledge by setting up a system
of benefit sharing. The benefit sharing scheme ts innovative insofar as it
provides that the Authority can decide to grant joint ownership of a
monopoly intellectual right to both the inventor and the Authority or the
actual contributors if they can be identified.® However, the sharing of

27. The only substantive chapter of the BioLocicaL Diversiry Acr 2002 -- Chapter [I -
is entitled Regulation of Access to Biological Diversity.

28. S. 7, Brovocicarl DwERsITY AcT.

29. 8. 6, BiorocicaL DIvVERSITY AcT.

30. Permission of the National Biodiversity Authority must be obtained before the sealing
of the patent but can be obtained after the acceptance of the patent by the patent
authority. See S. 6.1, BioLocicaL DiversiTy Acr.

31. S. 18.4, BroLogicaL DiversITY AcT.

32, 8. 21.2.a, BicLoGicaL DiveErsiTy AcT.
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intellectual property rights is only one of the avenues that the Authority
can choose by way of discharging of its obligation to determine benefit
sharing. Itis also in the Authority’s power to allocate rights solely to itself
or a contributor such as a farmer contributor. Other, forms of benefit
sharing include technology transfers, benefit claimers becoming associ-
ated with research and development or the location of production, re-
search and development units in areas where this will facilitate better

living standards to the benefit claimers.

Finally, plant variety protection is also influenced by the patent legis-
lation. While the Patents Act as adopted in 1970 dealt with. patents in
general and was not specifically related to biological resources, it ad-
dressed a number of issues that are of relevance in the context of PGR
management. It rgjected, for instance, the patentability of all methods of
agriculture and was mnmﬂ.m:u\ much more restrictive than similar laws in
western countries. TRIPs has imposed significant alterations to this Act.
The Patents (Amendment) Act 2002 has generally modified the Act to
allow compliance with TRIPs.* The Amendment Act brings the duration
of the rights to a uniform 20-year period and also substantially modifies the
sections concerning the working of the patenis by, for instance, doing
away with licences of rights. The-provision which seeks to oblige paten-
tees to manufacture their inventions in India was also struck out because
of the TRIPs requirement that imports should not be treated differently
from products locally produced.* With regard to ¢nvironmental protec-
tion, the Amendment Act includes some of the TRIPs exceptions related
to environment and health. Tt also addresses the question of biopiracy by
imposing the disclosure of the source and geographical origin of biclogical
material used in a patented invention. Further, non-disclosure of the
geographical origin or the anticipation of the invention in local or indig-
enous knowledge constitutes grounds for opposing or revoking a patent.

IV. PLANT VarieTYy ProTECTION FOR FOOD SECURITY

As noted above, there are a number of different actors involved in

-~ plant-variety-management,-all-with-the-ultimate-aim-of-enhancing food - wwur

security. Existing conditions indicate that while a significant segment of
the overall population has easy access to sufficient food, there remain
crores of people whose basic food needs are not met. In an economy
where employment remains mostly in the agricultural sector, it is therefore -
of primary importance to make sure that the legal regime which is being

33, See PATENTS (AMENDMENT) AcT 2002,
34. Arnt. 27, TRIPs Agreement, supra n. 1.
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set up favours access to food for the majority of poor people and fosters
farmers’ control over their land, crops and knowledge. This section wwmw,n.m
that the current legal regime does not go far enough towards empowering
farmers. Further, on the basis of the new PGRFA Treaty it argues that
a broader conception of farmers’ rights should be adopted with a view to
foster farmers’ hold over their wnoioamm and with a view to ooBﬁnm:ns-
sively :.:EoEnE all international obligations in this field.

1. Assessment of the current legal regime

The legal framework put in place until now can be looked at from two
completely different angles. On the one hand; the Indi4ii Plant Variety Act
is among the most progressive plant variety protection legislations adapted
by a developing country in furtherance of its TRIPs obligations: The
apparent will to provide equal rights to commercial breeders and farmeérs
is farsighted insofar as it indicates a clear understanding that the forces
shaping Eov&ﬁwﬂos require the assignment of property rights to-all
concerned actors in the different fields where appropriation is ‘takirg
place. In particular, it is noteworthy for providing a clear acknowledgmeént
that farmers’ rights can be conceived as intellectual property rights, in
exactly the same way as other products of r::._m: creativity. On the other
hand, it appears quite likely that the o:mnﬁa on farmers’ rights will not be
implemented. Firstly, farmers’ rights were introduced as an afterthought
to the first draft which contained only rudimentary farmers’ rights. The
>n.~ provides only one set of criteria for registration — which are the
criteria taken from the UPOV Convention for the protection of commer-
cial breeders’ varieties — and as a result, it will be extremely difficult for
farmers to register their varieties even though they are entitled to it.
Secondly, the decision of the Government to formally join UPOV will at
least put pressure on the Plant Variety Authority to favour commercial
breeders over farmers and at worst may lead to the Authority either
formally or informally not implementing the provisions of the Act concern-
ing farmers’ SWEm As a resuit, though this Act theoretically recognises

L .H*_.E.anm rights, a 10t remains to be done for farmers! rights to becomé a

A TEL LS & F e WY, ...r:a?lti;.t...rrr.elnl.!nnil Ao e/ tretvel Sariurieft e tut

" reality in the form of intellectual Eowﬂ.@ rights. The protection of tradi=”

tional knowledge is also taken up in the Biodiversity Act which focuses on
the appropriation of Indian Qm&zo:& knowledge by foreigners but does
not empower holders of traditional knowledgé with rights to stop un-
wanted appropriation within the country. Another shortcoming of the
Plant Variety Act is that; though TRIPs compliant insofar as it provides
for a sui generis option within the narrow confines of Article 27.3.b of
TRIPs, it only deals with plant variety-management from the point of view
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of their commercialisation and fails to take into account the fact that
commercial activities cannot be separated, either legally or in practice,
from the conservation of agricultural biodiversity, the rights of farmers

e and that of the state. _ . :

Apart from the specific problem concerning farmers’ rights, the
current legal framework is fraught with inconsistencies which are linked
to the different origins of the Acts. Each of the three legislative instiu-
ments examined above have been individual responses to specific interna-
tional obligations which have been addressed by different ministries and
departments according to the main focus of the concerned treaty. The
result is a legal framework which lacks a sense of unity and purpose and
instead comprises a collection of defensive responses to International
commitments, rather than a cohesive strategy to address internal prob-
lems. Consequently, there are, for instance, a number of overlaps between
the benefit-sharing regimes proposed in the Biodiversity Act and the Plant
Variety Act while the Patents Act does not even acknowledge the issue
of benefit-sharing despite the fact that benefit-sharing is on the whole a
direct consequence of the introduction of intellectual property rights in the
agricultural field.

2. The need for a broader conception of farmers’ rights

The preceding section indicates that there dre some general and some
specific problems in the adopted legal regime for plant variety manage-
ment and protection. A number of these problems are of a technical
nature and relate, for instance, to the lack of coordination between the
different acts. One more substantive issue is the question of farmers’
rights or the rights of farmers over their traditional knowledge. The need
to find a2 more comprehensive answer to this issue has been made more
pressing with the ratification by India of the new PGRFA Treaty. This
importance of this treaty is linked to the fact that it directly links biodiversity
conservation, biodiversity use and farmers’ rights and to the fact that it

constitutes a direct response to the introduction of intellectual property

~.rights.in.agriculture.through patents.and.plant breeders”.rights.

The existence of different treaties separately addressing plant variety

management and protection makes their joint iriplementation an onerous .

task for member states. This process must, however, be undertaken
because this is exactly what international law requires, and because this
constitutes one important avenue to woﬂnn.moom security at all ievels within
‘the country. As a result of international obligations in this field Eﬁ/i:r
a-view to foster food security, a comprehensive plant variety protection
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regime should include the following elements: the protection of commer-
cially relevant knowledge; the conservation and management of mxoﬁ al
resources and plant genetic resources; the protection through prop =rty
rights of traditional knowledge; and the recognition that ‘plant : ariety
management and protection is intrinsically linked to the fundamérital
human right to food. In other words, a legal regime concerning .v._._,.mdﬂ
varieties should not stop at what is commercially useful today but should
incorporate, for instance, human rights considerations linked to: food
security.

Given that the emphasis at the international level has generally been
on defining and strengthening the rights of exclusively commercially
minded actors through patents and plant breeders’ rights, the definition of
a broader regime need not add much to existing and well-developed rights.
It should rather focus on farmers’ rights and the mainstreaming of
biodiversity management and traditional knowledge protection. mwuﬂf.?m
with international legal obligations, the necessity to redraft farmers’ ri hts
to make them effective has been made more pressing following the
ratification of the PGRFA Treaty. While the TRIPs agreement makes no
mention of the necessity to protect farmers’ rights, the PGRFA ,Hnmwﬁw -
while not defining farmers’ rights at the international level — specifically
puts the onus on member states to make farmers’ rights a reality ** A few
of the substantive elements that make up farmers’ rights are indicatéd in
the Treaty. These include, the protection of traditional knowledge, equi-
table benefit sharing, and the right to participate in decisions concemning
the management of plant genetic resources. In other words, the Treaty
steers countries towards recognising the need for giving farmers control
over their knowledge for reasons of justice as well as to foster sustainable
use and conservation of plant genetic resources. However, it leaves
member states free to decide on the most appropriate framework for the -
same. There are a number of other elements in the PGREFA Treaty which
point the direction for further work in this area, both in domestic and
international law. The access and benefit-sharing regime instituted under
the PGRFA Treaty is, for instance, much -more developed and compre-

-hensive thin-the-one-under;the Biodiversity Convéntion. The  PGRFA -

Treaty also indirectly highlights that it is difficult to distinguish biological
resources, genetic resources and related knowledge. Indeed, the definition
of genetic resources under the Treaty includes reproductive and vegeta-
tive propagating material that contains functipnal units of heredity.** More

35. Art. 9.2, PGRFA TReaTy, supra n. 2.
36. Art. 2, PGRFA Treaty, supra n. 2.
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broadly, the Treaty links plant genetic resource conservation, intellectual
property rights, sustainable agriculture and food security.

Some indications of the possible shape of a comprehensive farmers’
rights regime at.the domestic level can be given. Firstly, farmers’ rights
should be conceived as a positive mechanism giving traditional knowledge
holders property rights and therefore full control over their knowledge.
This involves aliowing farmers to commercialise their own knowledge. In
this sénse,- farmers’ rights are based on the recognition that all economic
actors should have commercial rights over their knowledge, and not only
one specific category of inventors. A further justification for the introduc-
tion of farmers’ rights is the role that property rights play in fostering the
sustainabie use and the conservation of resources due to the intrinsic link
between the knowledge and the resource and the requirement of owner-
shipof voﬁr to foster their conservation. In this sense, farmers’ rights are
perfectly suited to play a multiple role in granting full property rights to
farmers which allow commercialisation if desired, in contributing to agro-
biodiversity conservation, and simultaneously fostering food security at
the lo¢al level. Overall, farmers’ rights should be conceived from the point
of view of farmers and in accordance with their view of sustainability and
commercial use. If this is not achieved, there is a significant danger that

farmers’ rights will be used only as a way to force poor farmers to
maintain agro-biodiversity for the global good of humankind with minimal
perscnal rewards.”

Secondly, in the context of the multiple goals of farmers’ rights, other
actors involved in agro-biodiversity management should also have duties
towards the promotion of food security, agro-biodiversity conservation
and sustainable use. While farmers directly benefit from agro-biodiversity
conservation, the global community also benefits in direct and indirect
ways. This calls for the sharing of conservation obligations on an equitable
basis between all actors benefiting from the exploitation of agro-biodiversity.
This burden should not only be spread amongst farmers and local firms

marketing seeds, foodstuffs and other crops but also at the international
international

e odevelrgiven-that-outside-firms,individuals.and eventually the internatignal

ocaﬁ:sn_.qgmamﬁm‘cagmmmoosmaﬂ,mzozmomimom.

Thirdly, Ea question of the introduction of Jfarmers’ rights includes
important issues concerning the holders of the rights. Inteltectual property

37. ¢f FAO Commission on Plant Genetic Resources. Revision of the International
Undertaking. Analysis of Some Technical, Economic and Legal -Aspects for
Consideration in Stage I1: Access to Plant Genetic Resources, and Farmers®*.Rights,

Doc. ﬁ._qu..m.Bm\m Supp. -
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sive’ and ‘positive’ functions. The former will be there to help farmers
fight the appropriation of their resources and knowledge with legal tools.
Today, the whole of ‘traditional knowledge’ is deemed to be in the public
domain because it cannot be assigned through patents or plant breeders’
rights. Farmers’ rights constitute a first step towards re-establishing a fair
playing field in which all actors have claims over their knowledge: Farm-
ers’ rights will also constitute the basis for claims of benefit-sharing as
recognised at the national and international levels. The positive function of
farmers’ rights is the most innovative and important in the long run. Ina
world where all resources and knowledge are being assigned, it is impera-
tive for reasons of equity and food security that farmers and farming
commumities acquire control sanctioned by the law as this constitutes one
of the few ways in which incentives for agro-biodiversity conservation
and innovation at the local level can be maintained. The commercial use
of the protected knowledge may serve as an added bonus which tradi-
tional knowledge holders may or may not use.

V. CONCLUSION

The introduction of diverse forms of intellectual property rights in the
agricuitural field is on the whole, completely novel in India and mainly
linked to the necessity to comply with India’s existing international obliga-
tions and to the general trend towards the privatisation of knowledge in
recent decades. This new system is in complete contradiction with the
previous system of agricultural management which privileged the sharing
of resources and knowledge concerning plant varieties by all actors from
local farmers to those at the international level. In this context, while
individual property rights over state-of-the-art inventions are being strength-
ened in large part in response to WTO related obligations, the develop-
ment of strong and effective farmers’ rights is of increasing importance.
This should allow them to defend their interests against fraudulent appro-
priation and to allow them to benefit from their own knowledge in a legal

and commercial sense if they so wish. Farmers’ rights should, however, -

not be conceived strictly along the Tines ofexisting intellectual property-

rights such as patents and plant breeders” rights. In fact, while the
‘commercialisation of food crops may be important to all actors engaged
in-agricultural management, it is by far niot the only relevant consideration.
Much broader issues such as the conservation and sustainable use of
mma-_owo&ad_.mmm% and food security for each and every.individual are as
..w_n.,ion nt and probably much more central than commercial consider-
‘ations m a field which directly concerns the fulfilment of basic food needs.
In~

this serise, the ‘introduction of farmers® rights fulfils a number of
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RESOURCES AND FOLKLORE: INDIAN
APPROACH TO LEGAL OBLIGATIONS

Suman Gupta”

The economic, scientific and commercial values of traditional knowl-
edge, traditional knowledge associated with genetic and bio-resources,
and folklore have attracted widespread attention. Globalisation, new tech-
nology, and increased international trade have raised new intellectual
property issues. Biotechnological revolution has made it possible for the
pharmaceutical industry to take keen interest in genetic resources and
traditional methods of medical care. Similarly, folklore traditions are also
being exploited by various ways. These new issues have raised -the
question for efficient and effective protection of traditional knowledge and
rights and interests of traditional knowledge holders. The World Intellec-
tual Property Organization {WIPO) has done significant work to facilitate
discussion on these new intellectual property issues regarding genetic
resources, traditional knowledge and folklore. As the problem has com-
plex legal and ethical as well as economic and social dimensions, the
WIPO has established the Intergovernmental Committee on Genetic Re-
sources, Traditional knowledge and Folklore, to provide a forum for the
Member states to discuss these issues. The Hinqmo,\ﬂﬂanﬂﬂ Commit-
tee' was established in September 2000. In its two meetings, held so far,
more than 100 States, 50 non-governmental organizations, numbers of
other intergovernmental organizations along with the persons from the
local communities have participated to discuss the issues concerned. At
its first Session, the Committee tried to give equal weight in the discus-
sions to each of the three elements i.e. Genetic Resources, Traditional
Knowledge, and Folklore. The Committee discussed the determination of
legal standards msa vqmo:om: measures (o mwo::mﬁm mosSﬂom in ﬁromm Enoo

1. PrRoTECTION OF GENETIC RESOURCES

Issues conceming Genetic Resources and related qm&soﬂm_ knowledge

*  Reader, Campus Law Centre, Faculty of Law, University of _Un::. Delhi-110007.

Contact : dr_Suman_Gupta@yahoo.co.in
I. Henry Olsson, THE INTERGOVERNMENTAL COMMITTEE ON [NTELLECTUAL vmoﬁmxj« AND
Genetic REsources, TRaDITIONAL KnowLEDGE aND FOLKLORE WIPO/GIC/U K/CNRIVI/
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and their m.m_mso:m?v with intellectual property rights were in fact first
mentioned in the Convention on Biological Diversity? (CBD), which was
adopted on 5* June 1992. The objectives of the CBD are conservation of
biological diversity, the sustainable using of its components and nrn fair

and m@ESEo sharing of the benefits arising out of the utilization ow mnso:n
resources.’

To fulfil these objectives, it is necessary that Member States obtain
advanced technological means and measures to conserve biological diver-
sity. The development, exploitation and commercialisation of these ad-
vanced technological means in the field of biotechnology rely.on available
genetic resources. The protection of intellectual property is very important
in the development and exploitation of advanced technologies. Thus the
CBD involves intellectual property issues in relation to access to genetic
resources, bio-technical inventions and traditional knowledge. The main
principles established by CBD provide that the Member States have the
sovereign right to exploit their own resources pursuant to Enﬁ own
na<=.on§@=ﬁm~ policies*; that access to genetic resource shall be w Sonﬁ
to “Prior Informed Consent” of the providing party®; that the benefits
arising from the commercial and other utilization of genetic resources
should be shared in a fair and equitable way® and that access to genetic
resources and sharing benefits, both shall be upon mutually agreed terms,
named as Contractual Agreements.” The Intergovernmental Committee
of WIPQ at its First Session adopted five Work Programs on its agenda

for the solution of problems relating to Genetic Resources. They are as
follows:

2. United Nations ConvEnTION ON BroLogicaL DiversiTy (CBD)signed at Rio de Janeiro,
on 5th June 1992 and came into force on 29th December 1993, India ratified it in
February 1994.

Art. 3.
Art. 3

Art. 15(7).

Art.. 15(7). Through-its 42- Articles, the CBD recognizes national sovereignty over
biological resources, calls for taking general measures for conservation and sustainable
use, identtfication m_._a monitoring of components of biological diversity, i in-situ and
ex-sity conservation, ‘sustainable use of components of biological a_<nqm_a~. incentive
measures, research and training, public education and -awareness, impact assessment
and minimizing adverse irhpacts, access to genétic resources on mutually agreed terms
and with ‘prior informed consent’ of the country providing the resources. It also
provides for transfer of technology including biotechnology on fair and most favourable
terms from developed to developing countries.

- -
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A. Prior Informed Consent

The issue of ‘Prior Informed Consent’ in relation to Genetic Re-
sources and Related Traditional Knowledge has been highlighted in the
CBD. The first task of the Intergovernmental Committee which is con-
cerned with the development of appropriate provisions or guidelines for
National. Patent Laws to ensure consistency between the granting of
patents and measures which the States have taken to control access to
genetic Tesources deal with the issue of prior informed consent.® Thus,
Prior Informed Consent is a condition for the granting of patents on the
basis of genetic resources. This task has not so far been dealt in detail in
the Intergovernmental Commitiee.

. ) " B. Patentability of Biotechnology Inventions

The second task of Intergovernmental Committee concerns the De-
velopment of Legal Standards (in the form of Guidelines) relating to the
m<m:m_u::% and scope of patent protection to structures and ooEvOmEo:m
derived from, or isolated from, naturally occurring living organisms and
also to early stage biotechnology inventions.” No active work has been
undertaken on this issue until now.

C. Benefit—Sharing

The third issue concerns benefit-sharing from the use of genetic
resources. The task of Intergovernmental Committee is to develop practical
and low cost mechanisms to implement benefit-sharing arrangements
under multilateral system for access to genetic resources and such benefit-
sharing. In this task also, the work has not progressed much.

D. Guide Contractual Practices

This is a practice-oriented task where sufficient ﬁwomanmw has been
~made ~Guide -Contractual Practices relates to_development of Guidelines

and Model Intellectual Property Clauses for access to genetic resources

and benefit sharing. The Committee gave support for the construction of .
WIPO database containing information in this respect and to disseminate”

a questionnaire to gather information to be put into the database. The
OOBE:Hn believed that it would be of great _u_.moaom_ <m_cn

s BIOT/CE/114:and BIOT/CE/NV/2. ]
9. Intérnational Bureau of WIPO, WIPO anp INTERNATIONAL COOPERATION IN RELATION TO
PATENTS E_voxvm\_ﬂtmo: -

_En,.:m:ozm, Bureau Omi_vo _zccﬂ.w;r PROPERTY PROTECTION OF m_o._.mQAzo_.oo_oZ. :
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E. Management of Genetic Resources

The fifth task of the Committee is to take measures to improve the
management of genetic resources for-effective conservation. This task
did not receive much support and has not been pursued till now.

II. PROTECTION OF TRADITIONAL KNOWLEDGE

Exploitation of traditional knowledge has increased in industrial activ-
ity. Patents have been granted for inventions, which were actually not
new as they reflected only previously known traditional knowledge. Local
and tribal communities over generations have bred races of several food,
medicinal and cash crops. The landraces bred by farming communities are
the foundation material of modemn plant breeding and global food m@nE.:w
There would be no plant breeders working on experimental farms if it
were not for the prior knowledge gained from these rural and tribal

.ooEEcESom Thus, these people own the bio-resources in their region

since it is they who maintain them and possess the knowledge of their
properties and use. This traditional knowledge automatically confers on
them certain rights including the right to share the benefits. This new
problem asks for better protection for traditional knowledge.

A. Need and Importance of giving a Proper
Definition to Traditional Knowledge

While dealing with the intellectual protection to traditional knowledge,
it is very important to define as precisely as possible, what the term
traditional knowledge means, The definition of traditional knowledge has
different meanings when used for different purposes, such as sociological,
historical or legal purposes. The concept of traditional knowledge may
refer to “indigenous knowledge, traditional medicine, or knowledge, inno-
vations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of

biological diversity.”® The CBD uses the term traditional knowledge-as "a

term used to describe a body of knowledge built by a group of people
through generations living in close contact with nature.” The WIPO uses
the term traditional knowledge to refer to tradition based literary, artistic
or scientific works; inventions; scientific discoveries; designs; marks,
names and symbols; undisclosed information, etc.

10. SongJlianhua, INTELLECTUAL PropeRTY AND GLOBAL [ssUES: IP PROTECTION FOR TRADITIONAL
KNOWLEDGE, ACCESS TO Dn.._mzn mmmoc»nmm AND FOLKLORE, E_vo\:u\_umr\om\m mwcomy
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This highly diverse and dynamic nature of traditional knowledge
makes it impossible to develop a single and exclusive definition of the
term. The Intergovernmental Committee, at its Third Session, discussed a
document on *“operational definition of traditional knowledge.” No conclu-
sion was, however reached. It has been left to the Secretariat to prepare
a document on the various elements, which could make up a working
definition in the next session of the committee. The-Committee has also
decided, with consensus of members, to make efforts to delineate the
scope of subject matter for the purpose of having a definition of traditional
knowledge. This is necessary for assessing the availability and scope of
intellectual property protection for traditional knowledge within the scope
of subject matter covered by definition, and also identifyin g any elements
of this subject matter that require additional protection.

One more reason for giving a relatively precise and exact definition
and scope of the subject matter is for drafting domestic legislation and
international negotiations. A definition is also necessary to differentiate it
from: folkiore because the protection of expressions of folklore Hm a
separate topic. In addition, the approach of some countries to protect
expressions of folklore usually has some relationship with or has been
incorporated in copyright law. Thus the task of the Commiittee is focused
on these three areas - genetic resources, traditional knowledge and
expression of folklore. Therefore, it is better to exclude elements related
to folklore while drafting the definition of traditional knowledge for pur-
pose of domestic legislation and further negotiations.

B. Means for Protection of
Traditional Knowledge

The protection of traditional knowledge received growing atteation
following the adoption of the CBD in 1992. The CBD seeks to encourage
access to the world’s genetic resources, traditional knowledge and folk-
lore resources provided they are utilized with the informed consent of the

shared in'equitable manner. However, divergences exist as to whether
intellectual property rights should be applied arid if applied what should be
the rationale and modalities of protection; and shotild protection be through
the establishment of & new or sui generis form of protection. Another
alternative is the misappropriation option, i.c. to establish a mechanism
to prevent third parties from unduly appropriating traditiorial knowledge.
Th protection of traditional knowledge concerns two distinct n.w.wa,.a:nm“

L

protection ‘and active protection.
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.. bholder of the resources and any benefits derived from the access are .
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Passive Protection - Integration of Traditional Knowledge into
Searchable Prior Art: It requires ensuring that patents are not granted for
inventions based on previously known traditional knowledge. In various
cases patents have been granted for the inventions which were not new
but only a slight iraprovement bn previously known traditional knowledge.
Thus, it has become important to take measures to integrate such docu-
mentation into searchable prior art for the purpose of patent examination.
The Intergovernmental Committee has initiated number of activities for
this purpose." ‘ .

Thus, traditional knowledge may be used as prior art in course of
patent examination. The purpose is to prevent applications involving tra-
ditional knowledge from being granted patents. These measures will
protect the interests and economic benefits of traditional knowledge
holders, who could be individuals, families, comnmunities, or even coun-
tries. We know that traditional knowledge has been developed by commu-
nities and distributed by oral means, and in addition there is almost no
record of its documentation, so Patent Examiners are not able to Search
and Use the related traditional knowledge to evaluate patent applications
that are generated from traditional knowledge. This makes it important
that the problem of documentation of traditional knowledge should be
solved first.

Active Protection of Traditional Knowledge: It means the develop-
ment of a sui generis protection system for such knowledge. The passive
protection of traditional knowledge ensures that patents are not granted
for those inventions that are based on previously known traditional knowl-
edge. However, active protection ensures that traditional knowledge en-.
Jjoys some kind of Intellectual Property Protection. Active Protection can
be made in two ways:

1. Application of Existing Intellectual Property Standards to pro-
vide Protection for Expressions of Traditional Knowledge: It is

__.:}mmmﬁc._m ‘.m.mmmmmm:mm.mhmm:_\n‘ tory of Traditional Knowledge related Periodicals,

Gazettes, Newsletters, ctc. For this inventory, number of suggestions have been made
such as integration of this inventory in the Minimum Documentation List of the PCT
{Patent Cooperation Treaty). Inventory has to be taken into account by the International
Patent Classification Task Force on the Classification of Traditional Knowledge;
inventory should be uploaded on the WIPO Website. .

Activity 2: Secretariat should prepare an Intelleciual Property Tool Kit to facilitate
the understanding of the intellectual property implications of the documentation of
Traditional Knowledge.

Activity 3: Preparation of an Inventory of existing Databases on Disclosed Traditional
Knowledge. '

L
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important to assess to what extent existing intellectual property
system could provide protection to expressions of traditional
knowledge. Such protection can be provided thrpugh the appli-
cation of systems for the protection of trademafks, geographical
indications, patents, copyright and related rights, trade .m.oowﬂm
and industrial designs.'?

2.  Development of New Intellectual Property Standards for the
Protection of Traditional Knowledge: It is necessary that new
intellectual property tools must be developed and designed to
provide additional protection to traditional knowledge, because
protection by the existing standards is not complete. The existing
intellectual property system does not properly protect traditional
knowledge because of its particular characteristics, such as its

. transmission from generation to generation in constantly chang-
ing environment and furthermore the objective of existing system
is the protection of private rights. As the intellectual property
system is itself in'a progressive stage thé development of new
tools may not be impossible. The WIPO Convention has taken a
broad concept of intellectual property. It provides that:
“[1]ntellectual property shall include existing intellectual property
rights and all other rights resulting from intellectual activity in the
industrial, scientific, literary or artistic fields”. This concept
provides a strong base for developing new intellectual property
standards for the protection of traditional knowledge.

The Intergovernmental Committee at its Third Session explored the
possible structure of a sui generis system for the protection of traditional
knowledge. It found that certain elements need further study and more
discussions. Some of these elements are: The policy objective of the

12. Trademarks: ._..j.mnmﬂm.o:w_ knowledge holders can have their knowledge protected through
registering Collective and Certification Trademarks to establish signs under s_:.mn:
goods manufactured in accordance with partictilar-traditional methods or standards are

CRUON-T. ['s DN : , : et i

Geographical Indications: Holders can also use mn‘owwwu_‘.:‘nm‘w m:m‘mmw:ozm‘ to protect
their traditional products. ] , B . o
Patents: Paterits could protect traditional knowledge, inventions or innovations based

ontraditional knowledge by filing collective-patent applications through associations

of traditional knowledge holders. . o .

Copyright and Related Rights: Traditional knowledge holders can protect their “moral

rights™ under copyright and compilations of traditional knowledge documentation
. E,B,:.m.: the concept of original ahd non-original database protection.” -

Trade Secret! Traditional knowledge may also be protected by means of trade secret

and law of unfair competititn,

£t N A R AT g e et e v gy oy
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protection; the subject mattier for protection; the criteria according: to
which such subject matter should be protected; the ownership of the
rights; the rights to be granted; the means for acquisition of the rights; the
administration of the rights; and the term of protection and nxﬁmqrmm the
rights. .

Thus, protection of traditional knowledge could be setup in two differ-~
ent tracks, the folklore track and biodiversity track. The folklore track will
emphasize the cultural contexts in which traditional knowledge operates
while the biodiversity track will concentrate on biodiversity associated
traditional knowledge. There is also a need to explore the interaction
between sui generis system and existing intellectual propefty protection
system.

1. ProTECTION OF EXPRESSIONS OF FOLKLORE

Folklore is cultural heritage of a nation that is still developing in its
contemporary forms. It has specific importance for developing countries,
as it is a base of their cultural identity and means of self-expression within
their own communities as well as in their relation with the world. So,
folklore is a living, functional tradition rather than a souvenir of the past.
The notion of folklore covers a number of artistic expressions in the form
of songs, music, dance and handicrafts developed by the communities or
individuals over the centuries in changing phenomenon.’?

A. Need and the History of the Protection of Folklore

The developing technology, particularly in the fields of sound, audio
visual recording, broadcasting, cinematography and cable television has
lead to exploitation of this cultural heritage. Expressions of folklore are not
only commercialised without any respect for the cultural or economic
interests of the communities in which they originate, but are also distorted
for marketing them. The Neighbouring Rights cannot fully provide protec-
tion against the improper use of folklore, since they cannot prevent the
copying of expressions-of-folklore that are not performed, broadeast or
contained in phonograms. Furthermore, the limited duration of the protec-
tion of neighbouring rights does not fit folklore as the limited duration of
copyright does not fit it. The protection of expressions of folklore by
means of copyright law was undertaken in the Diplomatic Conference of
Stockholm (1967) for the Revision of the Berne Convention. Article 15(4)

_u.>=m?_mlmvmnoa.A.:m1»0,_,mn._._ozo_..,_.w>u_jo.z>r_Azos.rmn.om_z mmwc.EEO:T.Un__
02/4 (2002). , .
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of the Stockholm (1967) and Paris (1971) Acts of Berne Convention says
that: : .

(a) in the case of unpublished works where the identity of author is
unknown, but where there is every ground to presume ﬂrnmwm is

a national of a country of the Union, it shall be a matter for the
legislation in that country to designate the competent authority
which shall represent the author and shall be entitled to protect

- and-enforce his rights in the countries of the Union. i

(b} Countries of the Union that make such designation c:aww the
terms of this provision shall notify the Director General (of
WIPO) by means of a written declaration giving full _.nwodﬁmmbm
concerning the authority thus designated. The Director General
shall at once communicate this declaration to ail other countries
of the Union. ™ :

After this, in 1978, at the meeting of WIPO’s Governing Body it was
felt that very few countries had formulated legal norms to protect folklore.
The International Bureau of WIPO then prepared a first draft of sui
generis Model Provisions for an _.En:m_n_ncm_-ﬁaﬁnﬂ&?@ﬁm nm:..ou..& pro-
tection of folklore against certain uriauthorized uses and against distortion.
This draft was submitted in Daker in 1979 to WIPO’s Permanent Com-
mittee on Copyright and Neighbouring Rights. This Committee recom-
mended that a joint WIPO/ UNESCO Working Group should be convened
and should deal not only with domestic but also s.:.ﬂr international aspects
of the legal protection of folklore creations. WIPO and UNESCO con-
vened Working Group in 1980 at Geneva to study the Draft Model
Provisions as well as international measures for the protection of folklore.
This working group recommended that the Secretariats of WIPO and
UNESCO should prepare a revised draft taking into consideration all the
interventions made in Working Group. The Seccretariats prepared the
revised draft and submitted it in the Second Mecting of Working Group at
Paris in 1981. The outcome of this meeting was submitted in 1982 to a
Committee of Government Experts, convened by WIPO and UNESCO at
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,:Hnmmmzmo?rnvnoﬂoo:ono::omo_w_onnmm:oi also on the agenda
of the Intergovernmental Committee. The Committee proposed three
activities in this context: (1) Updating of the model provisions; (ii) bﬁﬁaium
of the protection of handicrafis and other tangible expressions of folklore
and (iii) Revival of the efforts to establish an international protection
system. The secretariat prepared a detailed Report on the National
Experiences with the Legal Protection of Folklore and proposed ‘four
activities (i) Increased legal-technical assistance to countries for a better
protection of folklore; (ii) Updating of the Model Provisions; (iii) International
protection of expressions of folklore in the form of a sui generis system
and (iv)Studying the relationship between customary laws and protocols
in the folklore field and the formal intellectual property system.

B. Model Provisions Jor National Laws on the
Protection of Expressions of Folklore Against
Tilicit Exploitation and Other
Prejudicial Actions's

The basic principle in Pproviding for legal protection is maintaining a
proper balance between protection against abuses of expressions of
folklore and the freedom and encouragement of their further development
and dissemination as weil as adaptation for creating original author’s
works inspired by folklore. This is because, a major part of expressions
of folklore forms a living body of human culture which should not be
restricted in its unfolding or influence on creativity by too rigid protections.

Definition and Subject Matter of Protection: Model Provisions do not
provide any definition of folklore. However Section ? defines the term
“expressions of folklore™. It provides that, “expressions of folklore are
understood as productions consisting of characteristic elements of the
traditional artistic heritage developed and maintained by a community in
the country or by individuals reflecting the traditional artistic expectations
of sucha community”. The use of words “expressions” and “productions”
rather than “works” is_to_underline the fact that the provisions are sui

"""""Geneva. The Committee adopted what is now called, “Model Provisions

for National Laws on the Protection of Expressions of Folklore Against
Illicit Exploitation and Other Prejudicial Actions™ referred as “Model
Provisions™."

14. WIPO, INTELLECTUAL PROPERTY READING MateriaL, Publication No.476 (E) _wm...mo
(1995). " -~
15. 1bid.

generis rather than of copyright, since “works” are the subject matter of
copyright. Expressions of folklore are subdivided into four groups depend-
ing on the form of “expression”, namely, s

b6 Jd. at 180-87.
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1. Expression by words “Verbal” folk talks, folk poetry
. and riddles o

2. Expressions of musical “Musical” folk songs and _Em,,f,_.c-
sounds mental music -

folk dances, Emwm and

“by action” lays a
artistic form of rituals

3. Expressions by the
human body
drawings, paintings,
pottery, terracotta, wood-
work, metal work etc: -

4. Expressions “tangible”
incorporated in a
maierial object

The first three groups need not be reduced to E.wﬁnﬁm_ form, ie.,
Equm need not be written down, music need noﬁ.ox_.mﬁ _:.Em form of
musical notation and the bodily action need not exist in <.5‘:8= o:ow.nm-
graphic niotation. The fourth group called tangible expressions must be in
a voﬂsmamﬁ material form, such as stone, wood, textile, gold, silver or any
other metal ete.

Illicit exploitation and prejudicial actions: Mwoaon.H of goan_._ugﬁ-
sioris defines two main categories of acts against which expressions .oM.
folklote are protected. They are: IHicit-exploitation and other ﬁaﬂ:&._n_m
actions: .

Illicit Exploitation: It means any :::Nm:os. of mxﬁwmmmwoz of folklore if
it is made both with gainful intent and outside _ﬁm,ﬂ.m&zcm& or customary
context without authorization by a competent authority or the moEE:EQ
concerned. This definition means: any utilization, even with mm::g :.a.n:m
within the traditional or customary context is not m:EQ: to authorization;
and any utilization, even by members of the ooB.B:EJ\ where the mxﬁ:wﬂ
sion has been developed and maintained, outside that o,w_._.ﬂnﬁ mua. wit
gainful intent requires autherizatiorn. :Hn.m&moa_ Context” means Mmﬁmﬂm
expression of folklore in its proper artistic wﬂmﬁwfonw @mmoﬂ on o%:&ﬁ“,vw s
usage by the community, for example, to ise a ritual dance in its adit} w
context means to perform it in the actual framework of .nrn Hnmvnoj%m..ﬁf X
:O:mﬁoimQ Context” refers to utilization of expressions_of folk ore in

o,

accordance with the practices of everyday H..m.m of the moBEcn.:wmw.qu
o.xmav._o..cmc& ways of selling copies of .ﬁm,....m,p.@_n expressions of Mﬁ. ore
by local craftsmen. A customary ,nouﬁ.oﬁ -develops w.ua changes. m.w..o,.ﬂm
rapidly than traditional context. Section 3 specifies various acts of utiliza-
tion that requires authorization. |

Other Prejudicial Actions: Section 5 of Model wnoﬁm_oﬁm mMEE:M
four distinct offences detrimental to Sﬁn_.n.ﬂm to the use om. mx_u_dmmmwnwm Ma
folklore: (i) In all printed pablications, and in connection with any com

PRI Bk o raash'sh deit o et b an s & e
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nication to the public of any identifiable expression of foiklore, its source
shall be indicated in an appropriate manner, by mentionin g the oo‘BE._._E.Q
and/or geographic place from where the expression utilized hdssbeen
derived. Non-compliance is subject to punishment unde¥ Section:6;
(i1) Unauthorized utilization of an expression of folklore where wc?.o.a..mm.
tion is required constitutes an offence; (ii1) Deception of the publicyby
creating the impression that what is involved is an expression of folkiore
derived from a given community when, in fact, such is not the case, 1salso
punishable and (iv) Public utilization distorting the expression of folklore,
in any direct or indirect manner, “prejudicial to the cultural interests of the
community concerned” is an offence. The term “distorting” .covers any
act of distortion or mutilation or other derogatory action in relation to the
expression of folklore published, reproduced, distributed, performed or
otherwise communicated to the public by the accused. Section 6 is penal
section that provides punishment.

Permitted Use: Model Provisions do not prevent indigenous communifics
from using their traditional cultural heritage in traditional and customary
ways and in developing it by continuous imitation. This is :nnmmme
because keeping alive a traditional popular art is closely linked with
reproduction, recitation, or performance of traditional expressions in the
originating community. The requirement for authorization to adapt, arrange,
reproduce, recite or perform such creations can place a barrier in the way
of the natural evolution of folklore and even they could not be enforced
In societies in which folklore is a part of life. This is the reason that
Modern Provisions allow, “any member of a community of the country to
freely reproduce or perform expressions of the folklore of his own
community in their traditional or customary context, irrespective of whether
he does it with or without gainful intent and even if it is done by means
of modern technology provided such technology has been accepted by the
community as one of the means of the evolution of its living folklore”
Section 4 sets out four special cases, in which there is no need to obtain
authorization even if utilization has been made against payment and
outside its traditional or customary context. They are: use or utilization-for

‘purposes of education; utilization made “by way of illustration” in any

original work of an author, provided that such utilization is compatible with
fair practice as it is understood in the country concerned; expressions of
folklore borrowed for creating an original work of an author and “incidental
utitization” which includes utilization in connection with reporting on current
gvents and utilization of images where the expression of folklore is an
object permanently located in a public place.
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C. Enforcement of the Protection of Expressions of Folklore.

Who Authorises Utilization of Expressions of Folklore: Model provi-
sions refer to “competent authority” and “community concerned”, and
avoid the term “owner” of the expression. The reason is that in some
countries, expressions of folklore are regarded as the national property,
while in other countries, the sense of ownership of the traditional artistic
heritage may be more developed in the communities themselves. H,:um, in
countries where aboriginal or other traditional communities are recognized
as owners fully entitled to dispose off their folklore and are mcmmomnm:u\
organized to administer the utilization of folklore, such uscs may ._un subject
to authorization by the community itself. However, in countries, where
the traditional artistic heritage of a community is considered as a part of
ctltural heritage of a nation/ or where the communities concerned are not
organized.to administer the use of their folklore themselves, “competent
authorities” may give authorization (Section 9}.

Process of Authorization: Section 10 provides that an authorization
must be preceded by an application submitted to competent m:@Oﬁ.Q. The
task of competent authority 1s to grant authonzation for omz.ﬁd w.Emm of
utilization, to receive applications for authorization of such utilizations, to

fix and collect fees if required by law,

Use of Fee: Section 10 of Model Provisions deals with the purpose .»,9,
which the collected fee must be used. The fee must be used for promoting
or safeguarding the national culture and folklore. Certain percentage
should go to the community concerned and rest should cover #.To costs .Om
administration of the authorization system. Where fees are directly o.oT
lected by the community the use of fee is also decided by the community.
The State, if want to share revenue can either impose tax or share by

other measures, -

IV. THE INDIAN APPROACH

Biotechnology, which was confined to laboratory, has now entered

into the market. Its raw material is genes, cells and living organisims like
bacteria, plants and animals. The application oﬁ biotechnology in various
economnic se¢tors have made it 2 money-spinner, so ooauoy..mﬁ giants of
the world seek control over it. The biotechnological revolution has taken
place in the developed countries i.e. the developed world has the techno-
“HQ,wmm.&nﬂ.om_m,:nnana to convert genes to products m:m..z.,.n.: to maoney.
However, most of the world’s bioresources are found in developing

countries. Now, since bioresources constitute indispensable inpiits for
R A ,
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biotechnology, and in order to overcome its limitations of raw material and
to remain leaders of the commercial exploitation of genetic Bm"o.ﬂ_..w the
transnational corporations of the developed world have been making
systematic efforts to corngr the bioresources of .developing cotintries
They have persuaded their governments to negotiate bilateral agr.
and multilateral regimes. The use of bioresources is re gulated throug
treaties - The General Agreement on Tariffs and Trade (GATT)'niow

revised as World Trade Organization (WTQ) and the CBD.

The developed countries thus have advanced technology in the field
of genetics and genetic engineering but have little or no germplasm; on’the
other hand developing countries are the repositories of the genetic wealth
and indigenous knowledge about how to use this wealth. India is one of
the germplasm-owning countries that also has a good indigenous technol-
ogy. The combination of technotogy with germplasm, both its own,, puts
India in a position to take advantage in the field of biotechnology and
emerge as a global leader. Furthermore, India’s future prospects -for
development and its place in the world economy depends upon 1ts ability
to take advantage of biotechnological revolution. India is in advantageous
position to do so, not only because it possesses the bulk of the world’s
bioresources, but also because of the immense potentialities of applying
biotechnology in the field of agricultural and natural resources develop-
ment.

The cases of turmeric, basmati and neem have shown that possession
of all relevant information is extremely important in order to reclaim the
bioresources that foreign multinationals try to usurp from us through
patenting. Equally important is the prompt enactment of legislations orr
subjects covered under TRIPs Agreement and the CBD. This is because
rights must be established before they can be exercised. The challenge to
the patenting of basmati rice, for example, has gone by default because

‘we have not taken legal action to claim basmati as a geographical

designation. Basmati rice is associated with India and Pakistan as'a
product special to that region, similar to that of France with Champagne

--wine and moomm:a‘i:r..mﬁzor.EE&Q. By selling basmati rice without an

agreement with India and Pakistan, the Americans are violating the CBD,
which grants countries the ownership rights over the germplasm found in
their territories. The second violation is that of geographical indication, so
there is a need to be vigilant on this score since we grow and market
various special products that are associated with our regions like Darjegling
tea, Alfonso and Dasheri mangoes and Shahi Leechi. Thus, there are
three areas of concern pertaining to intellectual property rights relevant to
biological materials — protection of geographical indication, protection of

-
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the germplasm and plant .<mim:mm_.msn_ the protection of biological diver-
sity, indigenous knowledge and benefit sharing.

Frotection of Geographtcal Indications: The ﬁ..onnoﬂo: based on geo-
m—.mﬁrpom_ indications is 8 be found in Section 3 of TRIPs. Articles MM 23
and 24 deal with the protection of goods that are mmomamﬁ?om:w Em_omﬁoa
The intellectual property regime in GATT/WTO acknowledges the o_m:d
of a region over products that are associated in a special and specific way
only with that region. Unless a geographical indication is protected in the
country of its origin, there is no obligation under the Agreement on Trade
Relited ..>mva&m of Intellectual Property Rights (TRIPs) for other coun-
tries to extend reciprocal protection, whereas India would be required to
extend protection to goods imported from other countries which provide
for such protection. Furthermore, prevention of unauthorized persons
from misusing geographical indication would not only protect consumers
from deception but would also add to the economic prosperity of the
producers of such goods and also promote goods bearing Indian geo-
graphical indications in the export market. A geographical indication is the
name'of a-country, place or region which indicates that particular goods
originating from such areas have some special characteristics which-are
only die to their origin in particular geographic location. These special
characteristics may be due to natural factors (such as raw material, soil,
climate, temperature, moisture) or the method of manufacture or other
human factors. Geographical indication is regarded by the buyers as
descriptive of the geographical location of origin of goods. The protection
of geographical indication is necessary in commercial relations both at the
national and international level because wrongful use of it can be mislead-
ing for purchasers of goods and is contrary to honest practices and the
wrongdoer gains an unfair advantage over his competitors. In view of the
above circumstances, it was considered necessary to have a comprehen-
sive legislation for providing adequate protection for geographical indica-
tions and their registration, and therefore The Geographical Indications of
Goods (Registration and Protection) Act 1999 was passed."

e Phe Protection-of-Plant-Varicties-and Farmers*.Rights Act. 20012 This .

legislation was necessitated by the commitments that India made in the
Agreément on TRIPs when it ratified the Uruguay GATT Round in 1994.
Article 27.3(b) of TRIPs which deals with the protection of the new plant

Omom_.mulznm_ indications are protected through registration and thréugh infringement
Eonmnasmw by authorised users. Any person who wrongfully uses or falsely mv_u:au
. -BeoBraph ical :._n__nm:on or selis goods to which false geographical indication is muu__nn_

<

‘can be fined" up'to R. 3 lakh and imprisonment for a term of 6 months to 3 years.
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varieties offer three options: (i) protection granted by a patent; or:{ii) an
cffective sui generis system; or (iii) by a combination of the two. India
adopted a sui generis system rather than the precast UPOV .model.'
The Act provides for the establishment of an effective system for protection
of plant varieties, the right’ of farmers and plant breeders and the
development of new varieties of plants. Protection of farmers> rights is
necessary for the contribution they have made in conserving, improving
and making available plant genetic resources for the development of new
varieties. Protection of breeders’ rights is necessary for accelerated
agricultural development, to stimulate investments for reseéarch and
development both in public and private sector and to'facilitate the growth
of seed industry to ensure the availability of high quality seed and planting
material to the farmers. The Act provides for benefit sharing for the tribal,
rural families or individual farmers or local communities if they establish
any linkage of varieties developed by them to the new .protected plant
varieties registered by breeders.”

The Biological Diversity Act 2002: India is a party to the OWU which
has the main objective of conservation of biological diversity, sustainable
use of its components and fair and equitable sharing of the benefits arising
out of utilization of genetic resources. The role of indigenous knowledge
in the realm of medicinal plants is more obvious than in crop varieties.
Knowledge about the characteristics of a particular plant and its properties
as a healthy substance gives medicinal plants their social and economic
value, This knowledge of use has been acquired through hundreds of
years of experience, trial and error and incremental refinement. The
communities have developed the knowledge of the plants, animals, minerals

18. International Bureau of WIPQ, ProTecTtion oF Exeresstons of Foukeore GIC/UK/CNR/
VI/12.

19. Thus, the use of farmer varicties to breed new varieties will have to be paid for. The
Act constitutes a National Gene Fund, which shall be applied for payment by way
of benefit sharing, compensation payable to communities, expenditure for mcvuo:_.zm

:iwﬁnkn.@lmﬁﬁm,wrm;wm.ﬁhmmmwmmﬂmm use of genetic resources and for m:.o:m::w:_:m of

haan\ﬂ&‘.& in carrying conservation and sustainable use, The Act vqoc_amm that any

person who is neither a breeder nor a registered agent of the variety registered under
this Act shall be ::.::mn_. if either he uses, sells, exports, imports or produces such
variety or give identical or amnnn:a&_% similar denomination to any other variety to
cause confusion in the mind of public. The penalty for infringement ranges from Rs,
50,000 to 5 fakh as well as jail term from 3 months te 2 years. Thus this sui generis
legislation places farmers® rights at par with breeders rights and mox:oi_mamwm and
rewards the contribution of farmers to the development of land races and therefore

- to the n_a<n“o?,=o=n of new varieties. Plants breeders will first pay. for z._o mnnn:n

material or germplasm or indigenous _.Soé_oamn used by them for n_n<n_ou_:m new

‘varieties.
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and other natural substances in several forms like Ayurveda and Siddha
or the knowledge is still. with the communities that live around forests or
close to nature like tribal communities, island communities and others. The
Biological Diversity Act 2002 has been enacted by Parliament to provide
for conservation of Biological Diversity, sustainable use of its components
and fair and equitable sharing of the benefits arising out of the use of
biological resources, knowledge and for matters connected therewith The
Act takes into account three principal areas. These are:

I. to establish ownership rights over biological resources found in
the sovereign territory of India; :

2. to formulate the guidelines and structure for prior informed
consent according to which user party will seek the permission
of authority for access to genetic resources and

3. the conditions for material and information transfer agreements
have been laid down so that use of biological resources is just,
equitable and sustainable.?® .

V. ConCLUSION

The adequate intellectual property protection to traditional knowledge,
genetic resources and folklore is very crucial for the promotion of saciety.
-The issue is new and complex, so it needs greater caution, attention and
efforts. In order to foster all these three resources as an important source
of creative expression, legal protection must be provided both at a naticnal
and international level, against their improper utilization or commercial
exploitation. It is of paramount importance that protection should be
provided beyond the frontiers of the. countries of the origin, because
international measures are indispensable means of extending the protec-

20. The Act provides that any person who is not citizen of India, or who is a non-resident

T o_nm:..,\&oaw.aoqwoqwHo“a:mﬂ.,r.mm.:o:-_.sa_wm:.vwnwomvmzc:&rm:xmrm.n_‘_o_.&ﬁvqofs_éﬁf ........... o

the National Biodiversity Authority for obtaining any biological resource occurring
in India. or knowledge associated to it or for commercial utilization or for bio-survey.
Furthermore the results of any research refating to any biological resources cannot be
transferred to such persons and no person can apply for any intellectual property
right without approval of the authority. Whoever contravenes ar attempts to contravene
or abets the above provisions shall be punishable with imprisonment for a term that
may extend to five years and with fine up to Rs. 10 lakhs. The Act constitutes a
Zm‘unnn_.mmvn?n_ﬁ:w Fund, which shall be applied to benefit sharing, cohservation
_and prometion of biologicat resources and development of areas from wheré such
‘biological resources or knowledge has been accessed and socio-economic development
of such areas in ¢onsultation with focal bodies. ,
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tion. Consequently, there is an urgent need of multilateral treaties based
on national laws. The protection of folklore was on the agenda and in 1982
the WIPO/UNESCO Maodel Provisions on the Protection of Expressions
of Folklore were adopted. The estzblishment of the Intergovernmental
Committee by the WIPO provides an appropriate forum to discuss all
these aspects in a constructive way, In this forum, it is not only the
governments but also the NGOs, local communities and indigenous peoples
that take part actively in the debate. The work of the Committee has
already yielded some practical beneficial results, but it needs to pay
greater attention to few basic elements such as documentation of tradi-
tional knowledge, recording ownership of traditional knowledge, indication
to origin of genetic resources and folklore in documents relating to intel-
lectual proterty rights. Furthermore, the.possibility of developing existing
intergovernmental cultural or other appropriate agreements to also cover
reciprocal protection should be considered. In India, The Protection of
Plant Varieties and Farmers Rights Act 2001 and The Biological Diversity
Act 2002, both seek to ensure that indigenous communities are not denied
their share of profits that accrue from the commercial exploitation of the
genetic resources that they have conserved. These laws also do not grant
intellectual property rights protection over products and processes derived
from indigenous knowledge because of the rationale that knowledge that
belongs to communities should not be privatised. Whatever laws may be
there, implementation can only come when communities are knowledge-
abl¢ and protect it themselves. No government can by itself protect this
knowledge irrespective of how many institutional structures it might have.
Therefore in addition to government support, community efforts and the
participation of the NGOs of the region must come together. . .




CLINICAL LEGAL EDUCATION:
ISSUES OF JUSTICE™

Ved Kumari*

I

It is important to begin by asking whether education should be limited
to the development of personal capabilities and skills that enable a person
to lead a better life and to earn a livelihood, and whether the wider social
purpose of ensuring justice should be left to other agencies directly
entrusted with this job? It is the basic premise of this paper that education
can be and should be used to promote justice in sociéty. It is believed that
only such education is just which not only equips students with the skills
required for the profession but which also leads to more just results,
practices and attitudes of professionals and decision makers at different
levels. For education to become justice education, it must meet three tests:
(a) each course should be formulated te include issues of justice in society,
(b) the methods of teaching should promote the basic values of equality
and respect for difference, and (c) the education should equip the student
with the theory and professional skills required in the given field of
learning,. : :

Translating -this concept of justice education in the field of legal
education means that it is not enough for a law school to impart knowledge
and skills required by a lawyer in pursuing the profession, but that educa-
tion should also sensitise the student to issues of access to justice faced
by the deprived sections of society and the impact of law on such sections.
Students graduating from law schools spread out to various fields of
governance and justice enforcement processes. Law schools therefore

o —..B@VEAD important role to play and responsibility-to discharge for promot--

.ing justice through education.

Revised version of a paper presented at the Commonwealth. Legal Education
Association Regional Conference 2072, Thiruvananthapuram, Kerala, India.
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TS
In 1997," the Bar Counci} of India (the nodal agency. charged.with
setting standards in legal edutation) made mandatory a list of 21, cs ses,?
which the law schools must teach together with four other compulsory

practical training courses at the LL.B. level. It will be ouzmﬁnﬁgm to
analyse each one of these courses to find out the focus of legal education
as conceived by Bar Council of India. This paper analyses E.,nm.%.ocﬁ
practical training courses prescribed in the LL.B. curricula, namely, Paper
I: Moot Court, Pre-trial and Preparation and Participation in HH.FH NB_-
ceedings; Paper II: Drafting Pleading and Conveyancing; Paper. I1I:
Professional Ethics, Accountancy for Lawyers and Bar Bench Relations
and Paper IV: Public Interest Lawyering, Legal Aid and Para-Legal
Services. Do

The Bar Council provides that Paper-1 will have three .oo_.:ﬁounﬁm of
30 marks each and the viva voce will be for ten marks. The. first
component is a minimum of three moot courts to be undertaken by each
student consisting.of written submissions and oral advocacy. Secondly,
the students are required fo attend two trials in Ahe course of their LL.B.
studies and to maintain a record of various steps observed during their
attendance on different days in the court assignment. Thirdly, each
student is required to observe two interviewing sessions of clients at the
lawyer’s office / legal aid office and to record the proceedings int a diary.
Each student will further observe the preparation of documents and court
papers by the advocates and the procedure for filing of the suit / petition.

Paper Il apart from teaching the relevant provision of law, consists of
15 exercises tn drafting and 15 exercises in pleadings to be taught through
class instructions and simulation exercises. The pleadings shall cover
civil, criminal and conveyancing fields. Each exercise shall carry three

¢ marks each. The remaining ten marks will be given in a viva voce

examination which will test the understanding of legal practice in relation
to drafting, pleading and conveyancing. Paper III is to be taught with the
help of the prescribed materials and 50 selective opinions of the disciplin--

1. LE (Cir. No. 4/1997). .

2. Namely, Jurisprudence, Contract-I, Contract-11, Tort and Consumer Protection Laws,
Family Law-I, Family Law-II, Law of Crimes; Criminal Procedure Code Juvenile
Justice Act and Probation of Offenders Act, Constitutional Law, Property Law, Law
of Evidence, Civil Procedure Code and Limitations Act, Legal Language/Legal Writing.
Administrative Law, Company Law, Human Rights And [nternational Law, Arbitration
Counselling and Alternate Dispute Resolution Systems, Environmental Law, Labour
Law, Interpretation of Statutes and Land Laws. ‘
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ary comrnittee of the State Bar Councils and 10 judgments of the Supreme
Court on the subject. Written examination in this paper will have 80 marks
and the viva voce will carry 20 marks. The design and evaluation criteria
of Paper IV has been left to the discretion of the law schools / colleges
in consultation with the universities and State Bar Councils to be framed
keeping in view the local conditions. It may be taught partly through class
instructions including simulation exercises and partly through extension
programs like Lok Adalat, legal aid, and legal literacy and para-legal
training. The course should include lessons on negotiations and counsel-
ling, use of computers in legal work, legal research in support of public
interest litigation, writing of case comments, editing of law journals and
law office management. The Universities have been given a free hand to
appropriately divide the marks in the paper for the different programmes
evolved in the colleges under its control. ,

It is apparent from a perusal of these courses and the methodology
prescribed for teaching that these are aimed at providing a large number
of professional skills required by a lawyer relegating to the background the
wider ﬁmqmﬁwo:ﬁw and aim of ensuring that legal education should lead to
Just results also. If law in society is all about ensuring justice to all, _o.mN_
education must ensure that the students develop a critical understanding
of various disparities in society that result in denial of access to H.c.mnnm to
variety of groups in society. Prof. Sathe asked the pertinent question, “Is
legal education all about imparting skills of lawyering or does it also have
to create a commitment to certain values?”” He opined

A lawyer is not only a seller of services but he is a professional
who renders services for maintaining the rule of law. He is
supposed to be an officer of the court. He has to have commit-
ment to certain values such as democracy, individual liberty,
social and economic equality including gender equality and
concern for the disadvantaged sections of society which will
include the poor, women, the physically handicapped, children,
the minorities and the dalits. Legal education has to create such
B - R 1813355 ST 001 1 [ =t 41 R Y

The UGC Model Curriculum has reiterated the same saying * that
legal education ought to be a device for Human Resource Development

3. S.P. Amﬁrm. Community Responsive Legal Education. Trends in South Asia, Keynote
Address in RounpTanLe Discussion on CoMMUNITY RESPONSIVE LEGAL mocn.»dozp._”.xmzcm
™ SouTh Asta, November 27-28, 2001 organised by the United States Educational
Foundation in Indja in collaboration with Pufe Law College.
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EHmEi:rEnOE.ooﬂom mﬁm..i:mmoowm:.:m:owmsa democratic develop-
ment.”* : ..

However, even from the perspective of teaching professional 1 yer-
ing skills there remains much to be desired. For ‘example, Paper i pre-
scribes observation as the primary method for learning stages of 4 'case
as well as for interviewing and counselling the clients, vwnvmwm._:o, of
documents and papers for filing of case. It has been _onm._.ooowmmm,nm that
students should be made active participants in learning rather than con-
fined to the role of passive learners. Learning by observation only
promotes passivity on the part of students, In addition, there aré ofher
problems with the course also. First, it poses administrative difficulties'in
assigning adequate teachers for supervision and in the placetfiént *6f
students beyond the duration of the six-month course if they have to'Tearn
the stages of a case. Secondly, presence of students during cliént
interviews may lead to violation of the principle of client confidentiality
unless due care is taken to seek client’s permission and to teach’the
importance of this principle to the students. Papers II and II make ' Ho
cfforts at including any social Justice component and are to be taught
through classroom based activities only. Paper-IV has some scope. for
exposing and sensitising the students to the hard realities of poverty and
illiteracy, but the course design has been left to the discretion of the law
school. In case a law school does opt for integrating community-based
legal activities together with the other topics prescribed for the course, the
workload of such students would be much higher.

There is no denying the fact that law students do need training in the
practical skills required by a lawyer. However, it is possible to reformu-
late these courses in a manner that will ensure that students not only
acquire the professional skills needed by a lawyer but are also exposed
and sensitised to issues of justice for the mass of India’s population that

‘suffers from the ills of poverty, illiteracy and lack of awareness.

111

The minimum that can be done in the current scheme of the practical
training papers to introduce Justice is to frame problems for moot courts
on aspects relating to human rights, poverty, discrimination or displace-
ment issues, students to observe cases involving the issues of social justice
and violation of human rights and by including such issues in the instru-
ments to be drafted by them.

4. University Grants Commission, UGC MobpeL Gowfncr:: Law 13 (200M).
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Law students are expected to learn practical lawyering skills intwo
ways, namely, classroom courses for teaching such skills and legaliaid
clinics. For example, in the Law Faculty in Delhi University the coprse on
Drafting, Conveyancing, Moot Courts and F.owamm_onm_ m.z:om has:teach-
ing of skills of legal writing, argumentation and i _mw:am ow unommmm_o al
ethics as its primary goals. The Law Faculty also hag :m me ai o:En
and has run its legal aid programmes in the .oommm_.m court, .Ewﬁb:a court
and Tihar Prison in maa:_os to organising _nmmH qumo% omEvm u i1

not on._ojﬁwn available to the mEmnEm in the Rma:_osm_ HnmmH ncﬂ.noic

TR

are EoSaoa by the _mi mo:ooH clinic. These Eor_an ::Q.Sniﬁm msn

gathering and sifting, fact consciousness and a sense of _.o_o<mnov.. _nmmm
research msa writing, rmnm::m crises-situations and intelligent decision-
making and above all an appreciation that law is only one method’ of
mor::m ﬁonan and not always the best Enan "

This paper argues for mainstreaming of legal aid clinics and other
similar programs by incorporating them in the LL.B. curricula to ensure
teaching of the practical skills of lawyering and generating awareness.and
wmnmmﬂm<mq to the issues of access to justice by poor and deprived sections
of society. Such inclusion will not only promote the Bar Council’s agenda
of teaching professional skills but will also ensure that more law schools
undertake legal aid activities making law accessible to the poor and
deprived. The legal aid clinics in law schools in India function as an
adjunct social service activity rather than part of the main curriculum.*
Involvement of students in the legal aid clinics as part of their courses has
many benefits. First, it will result in the'training of students in the profes-
sional skills of lawyering, (as desired by the Bar Council) through intro-
duction of the Emn:om_ training courses. Second, inclusion of the social
service activity in the main curriculum gives a clear message to the
students that legal aid is integral to the profession and not something which
the law schools and lawyers engage in at their discretion. This realisation

T T and pérspective is necessary to serve the long recognized need for legal

aid of a large population of poor who go :zanvan,_mnn.ﬁn._:. the .wvmnﬂon of
sufficient number of lawyers _...noi&:m_w.mn legal aid. Third, it will ensure

5. Report of the Expert Committee on Legal Aid, Processual. hcmdom To THE PrOPLE 157
€1973).

6. Students participate in the Legal Aid Clinics in all law schools on a <o€2m_€ gm_m
and theis, work in the clinic is not assessed for nxm_.:_:mzo: as is the case in nc:_.mnm

Ean

that ‘are part of the main n:a:nn_u
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legal aid work a place of priority in the law school planning and adminis-
tration and hence the functioning of legal aid clinics will not remain a
labour of love of a few teachers in the law school. Finally, it will generate
awareness about and sensitise the upcoming generations of lawyers to'the
problems of poverty and access to justice. This exposure to the unjust and
difficult situations people live in during their education will lead to'more
sensifive and just decisions and practices by them when they assume
important offices of decision making as lawyers, judges, politicians or
bureaucrats. Hence, it must be compulsory for each law school to evolve
projects aimed to help various sections of society living in difficult circum-
stances and to involve law students in them as part -of their curricula.
Report of the Expert Committee on Legal Aid’ had pointed out some of
the obvious benefits to the student, to the profession and to the cause of
legal aid which a student legal aid clinic imparts as follows:

1. The nature of existing legal practice heavily inclined towards the rich
_u:m::wmm corporations and propertied individuals is bound to- mnﬁ a
revision-orientation with the advent of legal aid. An expanding o:nz-
tele drawn from the poor, the oppressed and the under v:S_nmoa will
generate new demands upon the legal profession including new skills,
a value system favourable to the weaker sections and a sensitivity

‘to injustice.

2. Given proper supervision, EE students can give excellent legal aid
and advice at much cheaper cost to remote villages in the country
where official and professional agencies often fail to serve.

3. The legal aid clinic is an excellent medium to teach professional
responsibility and a greater sense of public service. Faced with real
challenging problems and conflicting value choices the student devel-
Ops necessary perspective, a sense of relevancy and proportion and
skills to articulate and apply rules of professional ethics in concrete
situations.

4. The law school clinic is a visible and effective instrument for com-
munity education and a wide variety of mm?«amorﬁm vnnﬁwz:eﬁ legal

T ...mnH.sQnm}ﬁﬂO\WN:m,Ba.m.m

5. Animportant by-product of inducting law students in legal aid is its
potential contribution towards a better legal education, socially rel-
-evant and professionally valuable.

7. Supran.s.

A A
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An academic course in contrast with a community-based project:has
a clearer course structure, defined hours of work, prescribed readings;
definite. workioad. and :precise assessment criteria while a community
based project evolves with the work undertaken and the progress
Hence it is important to identify the issues that annm.ﬂo be-addréssed
before a legal aid clinic or other community-based project:may;b
verted into an academic course. How should such a course be structur.
Should it be compuisory or optional? In which year of law school:§
the course be offered? What should be the criteria for admission k(
a course? What should be the student-teacher ratio? How should the
workload of students and teachers be determined? What mwoz_m...uo.._“wﬁ
teaching methods for such a course? Where / how should one _wnﬂﬂ.‘mi
develop materials for such courses? How can m_._o.r courses be ooiicw.:k
improved? How should collaboration / supervision of students / .m..no&_.nm-
sional from n.n__ron disciplines / bodies be carried out when mco: no.:mvoﬂm-
tion i essential wﬁ.ﬁ. the stccess of the project? How do we assess the
vnnmogmbnm of students? How does the law mo_.w.o,o_ ensure non@.:_ _Q om
the project or handing over of the work of one batch of stiidents to
subsequent batches? Where could we locate the maaun_mﬁﬁ_mwmwa
financial support required for such ﬁﬂoh.oo.ﬁm@ This article U._.nm.nnmm.,mnﬁm
thoughts on some of these aspects with a view'to generate discussion and
further thinking on the matter®

'A. Conceprualising Legal Aid Activity as a Taught Course

The word legal aid has been used here as osoonﬁwmmim all kinds of
legal aid activities in the community, including legal Enﬂmo%.m:m..mﬁw.._.n-
ness, alternate dispute resolution, para-legal and legal m.a work in E.&muu_.
quasi-judicial and administrative bodies and for the inmates o.ﬁ..,,\.,.m:o.cm
stale-run institutions.

A law school that already has a legal aid activity may ,.U.nm..w._ by

--identifying-the-skills-students-are-taught-/-leam-by-participatin m..s?;wrmr:sktrs

project. It may then consciously choose the mw:_m,—.n.ailnm mﬁwm._mm. wﬁab-
tion and décide the methods for systematic imparting and evaluation .o»..
those skills. For example, in a typical legal aid clinic students are usually
given some basic legal knowledge on the field of work of the .“.“_E_o before
they are sent to the community while the students learn on Em.: own about

8. >m=._n=no=oa am.n:o_...:.n guidelines prescribed by the Bar Council are s._mm.mim_ w:,n_
n . .nn.."usm_nmnmm all these gquedtions in any details. ,

- n&edsto identify the reading material fo
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client interviewing and counselling, negotiation, legal research and draft-
ing. (Empathy and awareness of the problems of the poor are prominent
among many skills needed by students.) There is no structure to-this
learning nor any reflection and analyses on it. There is enough literature
available on each one of these aspects that the students should be:asked
to read. The teacher should supplement this reading with role-plays and
research and writing exercises. Armed with this skill the students would
be able to handle the field situations better.

In case a law school is beginning afresh, it has to at the outset, as with
any other course, be clear about the objectives of the course. Broadly
speaking there will always be the twin objectives of teachin g professional
skills and serving the community. However, what needs to be identified
are the particular skills the course aims to achieve and the kind of project
that would be most suited to teach those skills. For example, if the sclicol.
wants to focus on alternative dispute resolution, participation in lok adalats
may be more suited to hone these skills than a legal literacy programme.
On the other hand, a legal literacy programme may be chosen if the object
is to teach legal research and writing and communication skills. Assisting
the clients by drafting their documents for filing in courts or other official

bodies gives opportunities to train students ifi’ drafting, pleadings and
conveyaneing,

It is of utmost importance to remember that all community projects
leave an impact on the people whose lives they touch and the students
should not be allowed to interact with community until they have shown
sufficient sense of the responsibility and commitment towards the people
with whom they would be interacting. Since the people whose life these®
projects touch are usually deprived it is the responsibility of the project
directors to ensure that the students’ learning projects should not result in
greater disillusionment or harassment to the clients. Hence, each one of

: these activities in the field needs to be preceded by rigorous classroom

fraining.

Having identified the skills and the project for those skills, the teacher

r those skills, choose the teaching

method and identify or develop appropriate simulation exercises for prac-
ticing them in the classroom setting before allowing the students to
interact with the live-clients. There are a good number of books, few

9. z.x._s.__sgo: (ed.) CumicaL LecaL EbucaTion (1998); B. Malik (ed.} THe ART OF A
Lawver (9th Ed. 1999).
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Indian® but mostly foreign,'® available on the subject to choose from on
various aspects of trial, pre-trial, ADR and other skills required by a
lawyer. Lecture and case-methods may be supplemented or substituted by
brain storming, experiential, simulation, role plays; group discussion, games,
pyramid, sub-groups, hypothetical problems, handouts.'! Each one of
these methods involves the students in active learning but choice of the
appropriate method is crucial for success. For example, brainstorming is
most appropriate for generating ideas and widening the canvas of thinking.
Experiential learning stimulates learning either by making the students
recall an actual experience from their lives or creating an everlasting
experience in the class for generating empathy. Simulation exercises like
moot courts are good for learning argumentation and communication skills,
while role-plays may be used effectively for client interviewing and
counselling and professional ethics. Group discussion results in the thrash-
ing out of ideas and enables the students to work with others. Games bring
in fun and sense of outshining the other while learning.!” Pyramids start
with the activity beginning with two participants and then including others
through a snow.balling effect. This activity may be more useful for
learning fact gathering, relevancy of fact and active listening. Activities
in sub-groups may provide opportunities for improving the skills of obser-
vation and critical peer evaluation. The students learn to apply the law
a given hypothetical situation. Handout or written materials supplied helps
in retaining the important points of the subject.

Finally the teacher may need to determine the manner of evaluation
of the students’ skill and fieldwork. There are many options to choose
from for evaluation of these skills. One may decide to evaluate them on
the basis of their performance in simulation exercises after due practice

10. Steven Lubet, Mopern TRIAL ADVOCACY ANaLYsES AND PRacTicE (1993); Roger Hydock,
TriaL THeories TacTics Technoues (1991); Thomas A. Mauet, MATERIALS v TrIAL
ADVOCACY PROBLEMS AND Cases (1994); Thomas A, Mauet, TriaL TecuniQuss (1996},
Thomas A. Mauet, MATERIALS IN PRETRIAL LiTIGATION PROBLEMS AND CASES (1992);

_Thomas.A. Mauet, PReTriaL (1995); R. Lawrence Dessam, PreTriaL LiTigaTion Law,

Pouicy anp Pracrice (1991): Roger S. Hydock ef al, LAWYERING PRACTICE AND PLANNING
(1996} Anyone planning to procure these books.may want to check up the latest
editions of the same as these are revised regularty. Older editions work equally if the
purpose is_to learn the techniques and use them for developing one’s own materials
by reference to the local laws and cases applicable to one’s jurisdiction. )

11. See,M.Le Brunand R. Johnstone, The QuiTe REVOLUTION [MPROVING STUDENT LEARNING
v Law '(1994) See also, Simon Rice with Graeme Coss, A GuUIDE TO [MPLEMENTING
Cumicar TEACHING METHODS in THE Law Scroot. Curricutum (1996). -

i2. ?:,.m:."n_..owism game developed by management professionals called Red Bloeis quite

popular to teach negotiatiom
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or they may be evaluated on the basis of their ﬁnﬂmc_...:_mgm in a given fi¢ld-

work activity. In the latter case, factors like initiative, participation: dili-

gepce, rapport with the client, confidence building, empathy, communica--

#on, H_Hm-Emum,,onmsr etc. may be among the factors to be focused for
evaluation rather than the outcome of their work. The best of efforts riay
not bear results while the least work may show best results. For oxmﬁw_.o
ﬁn the students have been assigned to work for a lok adalat, it m:os._m Umu
irrelevant for the purpose of evaluation whether the client showed up for
9.@ lIok adalat or not as that may be influenced to a great extent on the
client’s own motivation rather than the nature of the effort put :..-.”g,‘...ﬁ,rm
student. Similarly, if the students are participating in thelitigation process,
they should not be judged on the outcome of the case but how Enm
handled it. The outcome may be dependent on a variety of factors.
Understanding of facts and their relevancy, knowledge of legal provisions
and precedents, preparation of papers, delivery of arguments, summing :ﬁ.

of the case, court manners and body language are more appropriate |

aspects to judge student’s performance.

B. Preparing for Conducting such a Course Effectively

mo.;. a course of this kind to be developed satisfactorily and to run
mmwn.o.:e.n_u\. the teachers conducting such courses need training, adminis-
trative and peer support.

~ For effective evolution of these courses four aspects need to be taken
care of.

1. training of teachers in newer skills:

2. evolution of criteria for determining the teacher-student ratio and
workload; -

3. evolution of supervision techniques and evaluation criteria; and

4. representation by students and professional responsibility.

Until now teaching in classrooms has been limited to teaching law-to

" the LL.B. students. The full time teachers are assigned substaritive law

subjects .and theoretical papers and the part-time teachers who are full-
time lawyers are seen as better equipped to teach the procedural law
courses. Neither sets of law teachers has been ‘taught’ these skills.
Teachers learn some skills like lepal research and writing, communication,
argumentation by doing it in course of their research and teaching.
Similarly the lawyers also learn their skills on the job. Both need to be first
convinced that such skills can be ‘taught’ and themr learn how to-teach

-—
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skills in addition to teaching law. Large scale skills training of teachers
therefore is a precondition. Such training courses will need to focus not
only on imparting the skills but also on how to teach those skills, impart
some additional skills in developing simulation cxerciseg such as how to
write role plays, or developing negotiation / mediation problems. These
courses will require coordination and cooperation of all parties involved in
the operation, namely, the law school administration, teachers, students,
clients, placement agency and the state bodies before whom the matter
may be pending. The minimum resources that a clinical course will need
include space ensuring privacy for meeting clients, communication tools
iike phone, stationary, travel expenses for students and other contingen-

cles.

The training of the law teachers will be required to incorporate the
following aspects:

{a) mwmnmmsm focus from teaching only the black letter law to
interpersonal and communication skills;

A‘U.v. methods for teaching those skills;

(c) criteria for evaluation of those skills;

(d) generating materials for teaching those skills;
(e) administrative skills; and

() fundraising.

It is important to recognise that student-teacher ratio is crucial to the
success of student centred active learning. One teacher may give a
lecture to a large number of students but it is humanly impossible for one
teacher to supervise umpteen numbers of subgroups of students carrying
on simulation exercise in a class. Implementation of the UGC norm of one
teacher to twelve students in professional courses is the absolute neces-
sity for these courses. In addition to class teaching, the teachers teaching
a clinical course in collaboration with a field agency will also be required

.to hold individual and group H.:mmmummmo}mmmmoﬁ on field work, seek and

et A L A B A e e e e o veae e e
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involve clearly indicating to the placement agency what is expected from
it in terms of supervision as well as skills learning, identifying objeétives
of supervision and telling the students their responsibilities and the manner
of supervision and evaluation criteria. o -

Running a live-client clinic' with litigation work needs issue A._,ow pro-
fessional responsibility for the case clearly determined. It resfs with the
teacher-supervisor. As the full-time teachers are not permitted to prac-
tice, a part-time teacher willing to accept the professional responsibility
will be required to be necessarily attached with the course. Amendments .
in the law will also be needed to allow second and third year students to
present clients’ cases under supervision of the teacher. S

In conclusion, it only needs to be said that the challenges in running
clinical courses are many. However, these challenged are not mswcﬁwocﬁl
able and may be met. What is required to be recognised is that introducing
Justice component to legal education is necessary as the aim of legal
education is to promote justice in society and not only to produce efficient
lawyers. S

secure appropriate placements, training and briefing the field agency,

monitoring the continued suitability of placement, monitoring and coordi-
" nating the students’ attendance and work at the agency.

Moving out of students from classroom to field also requires reorien-
tation of classroom teaching schedule. The classroom teaching in other
courses will need to be limited to fewer days in the week leaving some
days:completely free for the students to pursue these practical courses.
It will:-also need decisions about supervision of students in the field. 1t will

13. In the United States one finds a large variety of models of such clinics. One commen
type is the clinic Jocated at the law school. Students interview clients at the law school
and pursue their cases under the supervision of the teacher — often a part time teacher
in the faculty. In court-sponsored clinics the cases aré assigned by the court and
supervised by a public defender or by a law school staff assigned to act as attorney.
The neighbourhood law office run by several staff attorneys some of whom may have
teaching positions, offers yet another model for students to participate-in tégal aid.
See, supra n. 5 at 159. .

In the Indian context, Lok Adalats, legal aid clinics provide the examples but the
students’ work in such activities is not assessed for the purposes of examinations.

- . -
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LABOUR STANDARDS AND THE INFORMAL
ECONOMY IN SOUTH ASIA: NEED FOR®
A RIGHTS-CENTRED APPROACH™

Kamala Sankaran’

This paper examines recent trends in labour standards' and proposes
options to deal with working conditions of those working in the informal
economy. Part I of the paper briefly reviews labour standards maoﬁwm
internationally in recent years. It notes the lack of adequate ‘voice’ for
workérs in the monitoring process and non-uniformity in the protection
provided. Part I examines specific features of informal economies in
South Asia, the relevance of labour laws and attempts of the International
Labour Organisation (ILO) to deal with issues posed by the informal
economy. It notes that labour standards do not extend to all sections of
workers in the informal economy. Part 111 notes the lack of standing for
those who represent workers’ interests. It points to the need for inclusive
definitions of ‘work’, ‘worker’ and those who represents workers’ _,nﬁﬂ-
ests in labour standards.

1 Lack oF UNIFORMITY IN SCOPE AND ENFORCEMENT OF
LLABOUR STANDARDS

During the last few years, several measures have been adopted
internationally that lay down the minimum threshold of labour standards
applicable to production processes. The ILO has, since its inception in
1919, adopted a large number of Conventions and Recommendations that
lay down _m.ooE. standards in different areas of labour and employment.

e Reviged: Aw,_.ﬂd: of mﬁmuﬁ‘uﬂmmnnnna at the Conference-on-Giobalizationkaborrgad- -y

South >m_m_.. noaacn_:nm November 9-10, 2001, University of Michigan, Ann
Arbor-USA >t am grateful for the Fulbright Post Doctoral Research Fellowship and
the facilities provided to me at the Georgetown C=_<nnwz< Law Center, Washington

DC that made part of the research for this paper possible.
*  Reader, Campus’ Law ‘Centre, Faculty of Law, C:Ennm:w of- Un:: ‘Dethi-110007.

Contact: _ﬁ.:.d_am mwswﬁm:@_..ondw: com.

[ .H._Hn, n‘o‘ m_uo:_. standards as used in this paper includes Oo=<n=:o=m and

c_E.. J. todes ‘of conduct subscribed to by _=n__<a:m_
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Wmnoaﬂgnw:osm of the ILO, mﬁnamam laid down by individual mo<a_._.._.=n=$§ /::u.:. ,
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By June 2002 the ILO had adopted 185 Conventicns and 193 Rec mmen-
dations. Once adopted by the tripartite International Labour Confere
a Convention is open to ratification by member States. Wm:m ]
poses obligations on member States, with _Bﬁuoamﬂzmsod clos
vised by the ILO. A Recommendation is not open to rati 1c
provides a detailed guide for national action.

In 1998, in response to the growing feeling that there ought to be
certain labour standards that are applicable to all members, whether or not
they are willing to ratify them, the ILO adopted (with near unanimity), a
Declaration on Fundamental Principles and Rights at Work and its Follow-
Up (ILO Declaration).? The ILO Declaration calls upon member States
to respect, promote and realize four fundamental principles. These are(a)
freedom of association and the effective recognition of the right to
collective bargaining; (b) the elimination of all forms of forced or compul-
sory labour; {c¢) the effective abolition of of child labour; and (d) the
elimination of discrimination in respect of employment arid ogcﬁw:o?
The ILO Declaration been regularly monitored by the :\O mﬁoo the
adoption of these universal rights at work.

Other measures, taken by individual governments and characterised
as being unilateral or bilateral in scope, set out sanctions, preferences or
mmcentives that become applicable if certain labour standards are not
adhered to by a trading partner. Such measures, directed at specific
countries, have been adopted by powerful trading partners such as the
United States or the European Union. Examples are the Generalized
System of Preferences (GSP) of the US and the European Community,
the US Caribbean Basin Initiative, US Trade and Development Act, the
African, Caribbean and Pacific (ACP)-European Union (EU) Lome/
Cotonou Agreements among others.?

Apart from these initiatives at the level of individual governments,
there are several private initiatives in the form of codes of conduct drafted

20 T ——

"TLO Declarition on Fifidamental Principles and _N,m_.;m at Work and its Follow- Up, -

[nternational Labour Conference, 86th Session, Geneva, June 1998, available on the
[LO website at http://www.ilo.org/public/engiish/10ilo/ilo85/dg-rep.htm.

3. THe GENERALIZED SYSTEM OF PrererencEs 19 U.S.C. §§246G1, 2462(b) (7) (1994 and
Supp. Il 1997); Carieeean Basin Recovery Act 19 U.S.C. §§ 2701, 2702 (¢)(8)
(1994). TrRADE AnND DDEVELOPMENT ACT Pub. L. No. 106-200, 114 Stat. 251; and
Partnership agreement between the members of the African, Caribbean and Pacific
Group of States on the one part, and the European Community and its Member States,
of the other part, signed in Cotonou on 23 June 2000, Official Journal L 317, 15/12/
2000 P. 0003.

e et gy g 84 = v - e P = k) LA L F €t et N RS S Yo ar e




92 DELHI LAW REVIEW [Vol. XXIv

by specific manufacturers or by independent agencies. Such codes of
conduct, adopted by manufacturers voluntarily, lay down certain basic

" labour standards that sub-contractors in the supply chain must observe.

These codes of conduct could be a policy document adopted by the
enterprise which indicates a commitment on the part of the organisation
to adhere to a set of principles contained therein. Some voluntary codes
of conduct incorporate provistons to monitor the implementation of mini-
mum standards within the supply chain. Voluntary initiatives also include
social labelling to ensure that goods are produced adhering to certain
minimum standards. A well-known example is ‘RUGMARK’ that in-
forms the consumer about the nature of the production process in making
the product. These have often been initiated at the behest of consumer
organisations in developed countries, drafted independently or in collabo-
ration with businesses, and less often, with trade union inputs.*

There is no uniformity, across these different initiatives, about what
constitutes minimum labour standards. Early initiatives; such as the US
GSP, talked of ‘intermationally recognised workers® rights” without linking
such rights to those defined by the ILO.* ‘Internationally recognized
workers” rights’ defined in the US GSP include the right of association;
the right to organise and bargain collectively; prohibition on the use of any
form of forced or compulsory labour; minimum age of employment of
children; and acceptable conditions of work with respect to minimum
wages, hours of work, and occupational safety and health.® Such ‘inter-
naticnally recognized workers’ rights’ do not refer to ILO labour stan-
dards and do not necessarily overlap with internationally recognised core
labour standards identified by the ILO. However, more recent initiatives
in the voluntary codes of conduct specifically cite certain ILO Conven-

tions on the subject,’

As noted above, the ILQO Declaration deals with four important areas
dealing with trade unions rights, elimination of forced labour, child labour

-4....Foracomprehensivereview of these initiatives see George Tsogas, Lasor REGULATION ]
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and discrimination.®™t must be noted that the ILO Declaration does niot
deal with rights concerning conditions of work, wages, safety and health
or social security. It deals only with those rights that ‘the ILO had
traditionally classified as ‘basic human rights’ with the sole #ddition of a
new right, namely, the elimination of child labour, The ILO compilation of
Conventions and Recommendation that were earlier classified as “basic
human rights’ are today often referred to as ‘core’ rights, with the
inclusion of the elimination of child labour. These ri ghts correspond by and
large with the notion of civil and political rights as opposed to economic,
social and cultural rights in the context of the human rights debate in the
Cold War era.* While evaluating the effectiveness of such international
initiatives to identify and enforce labour standards, the limited scope of
rights covered by the ILO Declaration must be kept in mind. (This has led
some to observe that the ‘core’ rights contained in the ILO Declaration
alone merit being called ‘labor rights’ while those relating to wages or
conditions of work which are specific to the degree of development of
each country should be referred to as *labour standards’).'®

The coverage of these various initiatives are not uniform in terms of
countries or establishments covered. Some -are directed solely at the
export sector, such as various codes of conduct that deal with goods that
are sub-contracted to other countries and eventually reach markets where
retail outlets are located. Others, such as the ILO Declaration, have a
broader scope dealing with all kinds of domestic production processes
irrespective of where the goods or services are consumed or sold. The
logic underlying the broader scope of ILO standards and the ILO Decla-
ration is to ensure decent conditions of work and not merely to provide for
a level playing field in international trade. With the creation of the World
Trade Organisation (WTO), and the international debate over the talk of
minimurh or fair labour standards (the so-called social clauses) the exclu-

-sive jurisdiction of the ILO to deal with labour matters had been severely

threatened. The fears of the developing countries had led to the insertion

1N A Grosay Economy 61-84 {2001). See also Lance Compa and Tashaia Hinchliffe-
Darricarrere, Enforcing International Labor Righis Through Corporate Codes of
Conduct 33 Corum. J. TRANSNAT'L L. 663 (1995); Karen Travis, Women in Global
Production and Workers Provisions in U.5. Tradé Laws 17 YaLe J. InT'L L. 173
1992). | .

5. Murm__.ﬁv}_mno? Labour Rights Provisions in US Trade Law: “Aggressive Unilateralism ™,
HuwM. Rrs! Q. 1,6 (1993). - N

6. 19 U.S.C. §2642(a)(4). i ’ . T

7. See for example the Social Accountability 8000 -(SA 8000) and the Ethical Trading
Initiative (ETI) Base Code which specifically cover several *core* ILO Conventions.

8. These are the areas covered by Cenvention Nos. 29, 87,98, 1051 :.. 138 and 182
viz. ConvenTion No. 87 dealing with freedom of association and protection of the right
to organize, Convention No. 97 dealing with right to organize and collective bargaining,
ConvenTion No. 100 dealing with equal remuneration, Convention No. 111 dealing
with discrimination in occupation, Convention Nos. 138 and 182 dealing with child
labour and worst forms of chitd labour repsectively, ConvenTion Nos. 29 and 105
dealing with forced labour.

9.  See Kamala Sankaran, Human Rights and the World of Work, JTILI 284, 287 (1998).

10. See Christopher McCrudden and Anne Davies, 4 Perspective on Trade and Labor
Rights, J. oF InT. Econ. Law 43, 50 (2000). .
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of a clause in the ILO Declaration that “ labour standards should not be
used for protectionist trade purposes, and that nothing in this Declaration
and its follow-up shall be invoked or otherwise used for this purpose; in
addition any comparative advantage of any country should in no way be
called into question by this Declaration or its follow-up.”"' Despite the

. assertion repeatedly made that the forum for dealing with labour standards

is properly the ILO and not the WTQ, scholars have argued that the WTQO
too has a role to play with respect to workers’ rights.'”? The debate
regarding the linking of labour standards with international trade has been
sharply divided in recent years'? and the ILO Declaration steers clear of
the controversy.

Multilateral Iabour standards, such as ILO standards, have their own
methods of supervision', whereas bilateral or unilateral labour standards
depend on individual governments to assess compliance by trading partner
with specified standards.'® Upon ratification by a member State, the ILO
supervisory bodies can monitor the observance of the Convention within
the country. This is done by the ILO supervisory bodies such as the
Committee of Experts (COE) assessing periodic reports submitted by
Governments and also trade unions and employer organisations in the
country. There is a need to report even in the case of unratified Conven-
tions. The advantage of the ILO system of monitoring labour standards in
different countries is that it is based on a complaints system, with-govem-
ments and trade unions having the opportunity to complain to the ILO
about violations of ratified Conventions or Recommendations. In the case
of voluntary initiatives, the codes are enforced through a system of
menitoring. The codes of conduct are monitored by independent agencies

11. Supran. 2.

12. See for instance Robert Howse, The World Trade Organization and the Protection of
Workers' Rights, J. Smart & Emercing Bus. L 131(1999).

13, See generally, S. Charnowitz, The [nfluence of International Labor Standards on the
World Trading Regime: A Historical Overview 126 InT’t Lasor Review (1987} L.A.

Oo_.:mm and S.F. Diamond (eds), Homan _ﬂ_o:._.m LABOR RIGHTS AND INTERNATIONAL
Trape (1996); T.N. Srinivasan, fnternational Trade and Labor Standards from an
Economic Perspective in P. van Dijck and G. Faber (eds), CHALLENGES To THE NEW
WoRrLD Trape OrcanizaTion (1996); Ozay Mehmet, Errol Mendes, and Robert Sinding,
Towarps a Fair GrosaL LABOR MARKET: AvotbiNG A NEw Stave Trane (1999).

14. For an overview of the 1LO system of supervision, see generally, H. Barolomei de
la Cruz, G von Potobsky, and L. Swepson, THE INTERNATIONAL LaBoR ORGANIZATION:

"% 'THE INTERNATIONAL STANDARDS S¥STEM AnD Basic Human RiguTs (1996)..

“m +Thus.in the case of the US GSP, the United States Trade Representative examines
un::osm relating to viclatien of workers® rights.
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. or accredited individuals.!® This parallel system of monitoring violations of

voluntary codes of conduct often marginalises or tends to _mwwwm wwmmmwﬁ
Emvnoﬁoz systems and established systems of Eﬁgmswmmn supe; mwo_F
such as the regular reporting and complaint system of the ILO Ihis
system of monitoring also often ignores and provides no ovvoﬂ:&& to
trade unions within each country to participate in the aﬁ.ou.oﬁmaﬂ of
codes of conduct. The remedy for any violation is the wnmﬁwm_ﬁm or
rewriting of the contract between the user enterprise and the m‘udoﬂﬁowqmn,

tor, and provides no avenue for aggrieved workers.

II LaBour Laws, ILO STANDARDS AND THE Hz_”omz>r moozo_,.‘?.

The ILO had, in its initial years, focused its attention on QEEOUB.RE
conditions in the industrial sector in developed countries. The relévance
of the IL.O’s activities to developing countries was debated in-the 11950s
and 1960s, when newly independent countries joined the ILO.

It is a moot point whether labour laws in general and ILO statidards
in particular, are relevant to the informal economy in countriés stich ‘as
those in South Asia. The diverse character of labour markets’ of South
Asia, where the majority of those working'are self employed and ‘are in
the informal sector, has been well documented.'” Work conditions are
uncertain and often outside legislative protéction. The majority 'of those
who work in the informal-economy or are those who are not ehgidged in
waged employment are [ ¢xcluded from the scope of protective labour
legislation in these countries. The question of whether all those who work
or, at the very least, all those who are employed, should be brought within
the purview of the labour laws and ILO standards has been an area of
concern. .

Labour laws that have developed in several countries have been
premised on the existence of an employer-employee relationship.'® The

_m.mmn.ﬁmcmwmq:.uﬁa:#._,_._n_:an_un_._an:nz._o_._:o_.mnoc_acn_mqmomcm_::mﬁ:ﬂm 9. :o:-
‘govérnmental organisations Baving the requisite expertise. On the weaknesses of
enforcement of codes of conduct see generally, Lauro Ho, Catherine Powell and Leti
Valpp, (Dis)assembling Rights of Women Workers Along the Global Assembly line:
Human Rights and the Garment Industry 31 Harv. C.R.-C.L. L. Rev. 383 (1996).

17. Jeemol Unni, Gender and Informality in Labour Market in South Asia, Econ. & PoL.
WeekLy 2360 (2001), T.S. Papola and A.N. Sharma Q&m } GENDER AND mz?o<zmzq
v Inpia (1999).

i8. The expression ‘“labour law’ used here is used to cover laws that deal with the
n:._ﬁ"o«_.sosﬁ relations, conditions of work, safety and health and wages. The distinction
between employment law -and labour _ms. :mnq in some countries is not followed.
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crucial test of eligibility for being covered under such laws is that a person
be ‘employed’. (Not every person who is employed is necessarily covered
by protective labour legislation. Persons may be excluded because of the
managerial or administratjy® functions they perforni® because they are
employed in the police or armed forces or because they are employed in
domestic service.' Persons who are unable to clearly establish that they
are employed are likely to fall outside the scope of labour laws in these
countries. Such ‘atypical’ cases could arise due to the temporary, casual,
or part-time nature of their employment or because they are employed as
contract labour in a contract negotiated by intermediaries/contractors.
The growing informalisation of even the formal sector due to the growth
of such ‘atypical’ forms of employment has implications for the workforce
thus excluded from protection.

The employer-centric nature of labour laws also creates difficulties
for workers who move from work-site to work-site and/or for whom the
employer frequently changes, such as those in the construction industry or
in domestic service in South Asia. In India, the benefits under several
labour laws are available only after a person has worked for a minimum
period of service under one employer. Social security systems in India
impose liability either solely on the employer (Maternity Benefit Act 1961)
or on employers and employeés together (Employees Provident Fund and
Miscellaneous Provisions Act 1952) or on an-insurance scheme where
employer, employces and the State contribute to the insurance fund
(Employees State Insurance Act 1948). Frequent changes 'ifi the employer
poses challenges and requires protection and “portability of benefits to
facilitate worker mobility across jobs™ that the law or its administration
may not have not envisaged.

A related aspect is the almost complete exclusion of self employed
persons from the protection of labour laws in these countries. The ‘infor-
mal economy’ includes such own-account or self employed workers,
employees in enterprises in the informal sector as well as informal em-
ployment in the formal sector.?
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A successful campaign by the National Campaign Committee for Je
struction Workers resulted in the enactment of a central law for construc-
tion workers in 1996 in India. This law mediates the delivery of benefits
through a tripartite board, de-linking the delivery 6f benefits to a constiuc-
tion worker from his/her individual employer. Another campaign, spear-
headed by the Self Employed Women’s Association, is presently lobbying
for the enactment of a law for home workers. Possible models of Tegis-
lation replacing an employer-employee relation with one mediated by a
tripartite board are those covering headload workers in Kerala, India, or
the central law dealing with construction labour in India, among others.

The ILO, too, has been grappling with the existence of “atypical’ work
and the need to develop labour standards for those who are self employed
or outside the traditional master-servant/subordination relationship. In
order to increase its reach beyond Europe and the Americas, Em. ILO
began adopting standards relating to rural workers, sharé croppers and
workers in co-operatives, The 1990s saw the ILO address the =mnﬁm to
regulate new forms of employment relationships brought into existence by’
the changing nature of work.?2 The ILO has developed labour standards
that deal with self employed or ‘atypical’ workers such as rural workers,
sharecroppers, rural tenants, members of co-operatives.?? Despite strong
opposition, the IL.O successfully adopted the Convention relating to home
work in 1996.2* The opposition claimed that home workers were unsuper-
vised workers who were outside the ambit of legal subordination to their
employers. However, the ILO was unable to adopt a Convention in 1997
covering contract workers employed through intermediaries/contractors.
There was strong opposition to conferring employment status, and conse-
quent benefits, to such contract workers vis-i-vis the principal employer/
user enterprise,

The legal regulation of contract workers has profound implications for

‘those enterprises that have a global supply chain spread over several

countries, such as in the Textiles, Footwear and Clothing (TFC) sector, If
the principal employer/user enterprise were deemed to be liable for

~ Trade union initiatives in the 1990s in India have sought o provide
legal protection to some categories of workers in the informal economy.

19. See for examples the exclusions in the coverage of terms ‘industry” and ‘workman’
in the InpusTRIAL DispuTes AcT 1947, : -

20. See Virginia L. duRivage, Francoise J. Carre and Chris Tilly, Making Labour Law
Work for Part-Time and Contingent Workers in Kathleen Barkér and Kathleen
Christensen, CoNTINGENT WORK: AMERICAN EMPLOYMENT RELaTIONS (N TrANSITION 277
(1998).. ) b

21. -See Jeemol Unni supra n. 17 di 2362,

22. The ILO adopted Convention No. 175 dealing with part time work in 1994, and in
1996 adopted Convention No. 177 dealing with home work.

23. See for instance ILO ReEcoMmMenpaTion No. 132 relating to tenants and sharecroppers,
Convention No. © 141 and Recommenpation No. 149 relating to rural workers’
organisations. ‘

24. ILO Convention No. 177, For an analysis of the debates in the ILO at the time of
the adoption of this Convention see Kamala Sankaran, The ILO, Women and Work:
Evolving Labour Standards to Advance Women 's Status in the Informal Economy. Iil
GeorgrETOwN J. OF GENDER AND THE Law 851(2002).
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contract workers employed in such global supply chains, it could bring all
such remote employees under the protective legislation of the ‘host’
country in which the principal employer/user enterprise is based. The
issue of imparting.extraterritoriality to the law would also arise. It is in this
context that one must view the myriad private initiatives in the form of
voluntary codes of conduct adopted by principal employer/user enterprise
and consumers (and employces in some instances). Such voluntary codes
of conduct frequently stipulate working conditions for those working in
global supply chains. Yet the ‘right’, if any, conferred by these voluntary
initiatives is available to the principal employer/user enterprise against the
sub-contractor found violating the codes of conduct, without providing a
‘right’ to those working in such supply orm_um Such voluntary codes of
conduct do not envisage a central role for workers nor do they oosmﬁ‘ an
employer-employee relationship between the principal employer/user en-
tefprise’and the worker. In addition, these codes of conduct frequently
do not cover all those who work in the sub-contracting chain; home
workers and casual workers are often excluded.?

ITI ADDRESSING THE CONCERNS OF THE uz_”owz;r EconoMy

A :mEm centered approach would accord oonﬁ.mrq and ‘voice’ to
workers and those representing their interests. 1LO labour standards and
other initiatives should define ‘work’, ‘worker’ and their representatives
in the broadest manner so as to include all sections of workers in the
informal .o.o.o:oau\.

The ILO supervisory mechanism has permitted trade unions to draw
the attention of monitoring bodies to gaps in the enforcement of ratified
Conventions. However, workers in the informal economy, who are not
organised into trade unions, are outside the scope of the ILO supervisory
mechanism. Despite this constraint, trade unions have used the forum of
the ILO to draw attention to the nqo_uﬁnim of the informal economy. For
example, the Centre for Indian Trade Unions reported to the ILO that
Convention No. 100 dealing with equal remuneration for men and women

. ....was viplated.in_India. as.women’s.work..(in.the .formal-and-informal...

economy) was consistently under-valued.. The Hind Mazdoor Sabha
repeatedly reported to the ILO that rural workers, engaged by the govern-
ment in various famine-related Employment Guarantee Schemes or by
irrigation departments, were being deprived of their rights under ILO

N.w. “Set for'instance see Navsharan m.:m: Situating Home-based Work in the in_um of
' Kwn_.‘omnmuo _:E Thwww. s:nmo o_.m_,umuna\:me.m:mqmu pdf.
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standards. In Sri Lanka the IUF has drawn the attention of the ILO to the
denial of rights to workers following the state of emergency imposed in
2000.* However, it must be noted that countries in South Asia have only
partly ratified these Conventions, thereby limiting the ovuoﬂcn_ﬁnm EE;-
able to trade unions to approach the ILO.

Several Bon;oﬂum agencies, such as non-governmental om.mmEmm:onm
and consumer organisations, collect information on working conditions in
the course of monitoring codes of conduct. However, since they do not
have a standing in the ILO, they cannot report the violation of labour
standards by employers in member States. Further, since codes of con-
duct usually do not empower workers or trade unions to act when there
is any violation, there is a need to expand the scope of these codes to
confer such rights on workers.

At present ILO’s core labour standards only partially cover those
working in the informal economy.” However, the adoption of HH.O:QE-
vention No. 177 dealing with home work has opened up the possibility,of
including within the scope of labour standards those who work ocnman ﬁra
control and supervision of the employer and outside the ﬂnm&_ﬂo:m_ norou
of subordination. This could pave the way for greater SmngQ at the
national and international level for those working in the informal economy.

26. See’lLO, REPORTS OF THE COMMITTEE OF EXPERTS ON THE APPLICATION OF CONVENTIONS AND
" 'RecommenpaTions, Part 111, International Labour Conference, 89th Session (2001).

27. Supran. 8.
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THE CONTRIBUTION OF ENVIRONMENTAL
MANAGEMENT SYSTEMS TO SUSTAINABLE
DEVELOPMENT: RELEVANCE OF THE
. ENVIRONMENTAL MANAGEMENT
AND AUDIT SCHEME

Michael von Hauff*

1. INTRODUCTION

It ‘is ‘remarkable that India was the first country in :..o &51& ”.o
enshrinie environmental protection as a state goal in its Constitution. It is
also ‘worth noting that India has H.m_mae.&%.aﬁm:o.a and io.: developed
environmental protection legislation, some.of which Srnm. its lead mﬁ.uB
Germidn environmental laws and directives. Moreover, 1 connection
with the Brundtland Report:of 1987 and the 1992 UNCED Oozmn,ﬂww_om in
Ric de Janeiro, India was-also the scene of a widespread, mcﬁrpwﬁnmao.w
debate about the new guiding principle of “sustainable .awa:wu”.ovao:ﬁ .
However, there is here a wide gap between the level of scientific knowl-
edge and the practical realization of that knowledge.

In 1996, for example, the Supreme Court ordered the &oMcHa oH.. 9,038
industrial enterprises in New Delhi that were :o.ﬁ noEvJ:sm with the
required environmental standards. One further action in this context was
to ban companies with polluting production methods from the H.mamo cities
such as Delhi. The type of voluntary ooﬂumb%-@mmoa nSSnosan:E_
protection practiced successfully in.the European Union as part A.um envi-
ronmental management systems is still largely unheard of in India, even
though it is being increasingly called for by some experts and by the

i eeConfederation.of Indian. IndUSiry . . e e

India is in an environmental crisis, which wilt become worse in the
future. While certain industrialized nations ?,»..ao managed to de-couple
economic growth and environmental poltution, the same cannot yet be
said for India. As the above graph shows, emissions of CO, have up to
now been increasing faster than GDF:

%ésarzlnstitute for Economics and Economic Policy, University of Kaiseriantern,
Germany. Contact : hauff-stuttgart@gmx.de.
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Fig. 1: CO, Emissions and Economic Development in India

In India, a share of the blame for the envifonmental crisis has to be
Iaid at the door of the industrial sector. In spite of some highly developed
areas, there are many industries with aging capital stock, low productiv-
ity and desolate production methods. Even though labour productivity
has been growing overall, capital productivity has been negative. Conse-
quently, industrial development has resulted in severe environmental
degradation and the problems are expected to worsen in the near future.,

For the management of many enterprises and companies in highly
developed countries, the development of environmental legislation and
the growing environmental awareness amongst the general population

f present a great challenge, urging them to pay greater attention to the

environment. Increasingly, this challenge is also becoming significant as
a result of the changed environmental awareness of the groups with

~--which they-deat; i:ertheir-custonters, suppliers, backers and employees.

More and more, the company’s environmental protection is playing a role
in their identification with the company. But many companies in India
have not solved their environment problems sufficiently. Therefore the
Court has ordered some companies out of the cities like in Dethi. The
question is: is this the only way to solve the problem or are there other
solutions? Some experiences of Germany may be helpful.
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A. The German Experience

National environmental legislation in the EU ima.dunn states rmm vamd
supplemented by a new instrument for dealing with Emzmwﬂm_. n%aﬂaoa-
mental protection - the “Environmental gmnmmnﬂaﬂ and Audit Sc nnwm
- EMAS”. EMAS was passed by the EC Council on 1 mncEmQ. 1993.
What is special about EMAS is that ﬁmnwo:upﬁoz. and waﬁ_oamﬂm:mﬁﬂ. %Mm
voluntary; in other words, its aim is for companies wo .EWQ responsibility
themselves. Unlike national laws and ordinances, E._m :.Hm.q.::..wna of envi-
ronmental policy requires commercial :._n_.:mﬂ.%.m own initiative and con-
trols in the area of environmental protection.

There is a broad consensus that greater nﬂS._.oﬁno:m& orientation _M
namcmqmm not only mou....m.nacmimr but also for other private onwnﬂuMmom mmw !
non-profit: organizations. For this reason, EMAS was opened up r
“additional sectors” {such as power and water mE.uﬁ:nm, sewage S.nma
ment, wholesale and retail sales, transport oon.:umn_mm, ﬁ.:n .mdmsﬁm_ an
insurance sectar, public administration, n&:ﬁ.ﬁwoam_, Emﬂ.ﬁcnonw m:.w» Moﬂw.
pitals) as early as February 1998. In its ﬁaoﬂm_oaum_.u\numuou. of EM _m
dated 30 October 1998, the Commission stated: m.o_. this nommoqwmﬂ
organizations having a significant effect on the environment .mr%.c Omh
able to participate in EMAS, in order in this way to wm.ﬁu at .&m: ._mm_ :
an instrument for dealing with these effects and improving in-plan

environmental protection’.

The aim of EMAS is to integrate environmental vﬂoﬁn,nzon concems
in all areas of corporate or organizational policy, and thus to progress
from reactive to pro-active environmental :..E:mm‘w._dnur mgﬁm om.mw.m
companies and organizations many _u..o.m:?m. incentives for oo.sM:EMMm muh
improving their environmental protection schemes beyond existing leg
regulations. In this way

- - environmental risks can be reduced,

cost-saving potential, for example via a reduction 1 energy

s GONSUTP no?,..omp..b.n..ﬁmﬁnarmbus.,. e e e e e e

. . a company’s environmental awareness can be demonstrated to
the outside world. . .

Gﬁ. to now, however, many German .md.._m_% and Gn&;ﬂ..mﬁ& nﬂwwm
prises fear that mmw introduction of EMAS will 5<o”.<o Em@ personne )
other costs. For this reason, many grants are available in Owddm:% or
small .and-medium-sized enterprises wishing to introduce this enyiron-
mental maragement system.:

I Y e mmmp g = e g - —rs e v ey
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B. Distinction between EMAS and DIN ISO 14007 -~

Parallel to the elaboration of EMAS, “the’ International..Standard
Organisation (I180) convened ‘a-Strategic Advisory “Group..on.Envirén-
ment (SAGE) on 16 August 1991. The brief giveén to SAGE is-aimed 4t
transposing the concept of sustainable industrial -developmentsinto a
concrete, action-based concept. At the beginning of 1995,-the-1SO Tech-
nical Committee presented its document “Environmental-Management”.
Since the German translation was presented in Cctober-1996, it has had
the status of a German standard: DIN EN ISO 14001

From the point of view of internationally Oﬁnnmmmgw "noﬁtms_.om. one
crucial difference is that the EC regulation (EAMS) “only” applies Eu-
rope-wide, while DIN SO 14001 is valid throughout the world. .

In a few years, it is anticipated that firms throughout the world which
account for more than 25% of total global product will work according to
the DIN ISO 14001 environmental management system. The goals of the
ISO 14001 norm are structured hierarchically. . o

The prime aim of this international standard is to promote environ-
mental protection and avoid pollution in harmony with socio-economic
demands. This is to be brought about by providing a structured manage-
ment system which has a pervasive influence on all the management
activities of an organization. The secondary aim of ISO 14001715 to
provide measures or modules on which the environmental management
system is based. In so doing, both ecological and economic aims are to
be achieved. and the requirements made of modern management met.
Concrete instructions for action provide support for the establishment of
this environmental management system. . Any company, regardless of
size and sector, can introduce the DIN 1SO 14001 environmental man- .
agement system. A review by senior management both closes the cycle
and provides regular impulses for new developments.’

Empirical studies have shown that the most important improvements
are to be found in the area.of.firmly establishing environmental protec- -
tion in the company and in in-plant environmental protection. Mention
should also be made of other improvements such as an improved image,
increased employee motivation and greater certainty as to the law. -

The following comments will point out the major similarities and
differences between the two environmental management systems. Both
systems aré based on the fundamental idea that companies, via the

1. T. Dylick, Vow per DeeaTre EMAS vs. [SQ 14001 zuR INTEGRATION vON MANAGEMENT
SYSTEMEN, v UMWELT i_ﬁv,n:»_uqmnx%qm Forum, No. 1, 4 (1997 .
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Fig 2. Improvement or simplification as a result of
certification pursuant to SO 14001

implementation of an effective ‘environmental management system, will
arrive at self-regulated action in the area Om in-plant environmentai

protection. T

The two environmental standards are similar in that they are, aimed
at

- compliance with national legal regulations,
- . the continuous improvement of in-plant environmental policy,
- clearly formulation quantifiable environmental aims,

- the establishment and ooﬂmmﬁoz&:m QOo:BnEmﬁHo: of an envi-
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One disadvantage of DIN ISO 14001 is that it does not call for any
binding environmental statement. The desired interaction between com-
pany and the general public does not materialize; but thisis extremely
:.:Uonmsﬂ particularly in the area of environmental concertis, m:m 'CORN-
tributes to companies’ credibility. it

In Germany, many companies have decided first to introduce mg>m
Once this has been.done, DIN 18O 14001 certification does not nmﬁ«nmoi
any great effort as its requirements are on the whole lower. Here a value
hierarchy of the two environmental concepts is becoming quite &nml%
apparent.

- DIN 180 14001 is often praised as a <m_:mEn Emﬁ;Bn:H for
countries without comprehensive environmental _nm_m_m:on.

- 45.55 mnﬂmﬁm UMZ ISO 14001, many experts were in favour of
not fully considering the higher requirements of EMAS. '

- For example, US and Canadian companies strictly rejected any
public environmental statement for DIN ISO 14001. Hrn% mnm.ﬂna
consequence in the area of product liability, which is very ex-
tensive in their countries,

- - Furthermore, validation, i.e. an mcmmw.oamoﬂ:._ma by an indépen-
dent verifier, is mandatory ::mﬂ. EMAS but voluntary for DIN
ISO 14001.

In future, however, it can be expected that the two environmental
Emzmmnao:m systems will converge more strongly. For this reason, this
section will conclude with some recommendations resulting from the
evaluation as it has been performed in Germany. The issue is:

“ISO versus EMAS — competing or complementary
standards?”

The experts assume that EMAS is the more demanding management
system. However, as it is also less user-friendly, it can scarcely be
classified as competitive in its present form. For this reason, the follow-

e e R ST THandgenient system e

The two environmental management systems EMAS and UHZ IS0
14001 differ mainly in that DIN ISO 14001 does not contain any obliga-
tion to prepare an environmental statement and is not tied to a particular
site. On the other hand, EMAS, unlike DIN ISO 14001, has so far only
offered manufacturing companies the opportunity of participating in the
EC regulation. However, this was changed as a Rmc: of the ﬂEﬁmza_:m

amendment... .. .

“TUiE §trategy is tecommended as a 'way of auwwnnmu:m::m between the two

systems: ISO 14001 is regarded as a foundation stone which demon-
strates “environmental literacy”, and focuses EMAS on verified ecologi-
cal “star vnawoamnao: This would mean that DIN 14001 was classified
as a building block on the Smw to EMAS. ~For the expert group, the
resulting HGQOBEoanﬁ—on is as follows: “If ISO 14001 and EMAS de-
velop in ooEEmBnEm@ wmmr_ou as _.nooaan:awa there will clearly be'
a demand in oﬁroﬂ parts of the éola for an’ environmental management
mu.mﬁm.: with a veérified ecological “star _unﬂwo:,:m:oo component”.

- r
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I1. AssessMENT-OF EMAS

EMAS is a new instrument of European environmental policy, and
has been fully applicable in.all EU member states since-13 April 1995.
The instrument is an attempt to enlist the initiative and self-regulation of
industry and, in future, other organizations such as service companies
and non-profit o_._mwiNmmowm for the requirements of progress in environ-
mental policy. The system creates market economic system of incentives
within the system of national environment policy laws and regulations.
Companies should be encouraged, considering the expectations placed in
them, to introduce schemes and activities to protect the environment
which go beyond currently prevailing environmental regulations.

In Germany, many companies have shown great interest in participat-
ing in EMAS. More than 70% of companies are in principle interested in
ﬁmﬂso:umﬁsm. It is striking that even the majority ‘of companies from
highly polluting industries want to participate in EMAS. For example, of
72 companies in the Getiman chemicals industry, 78% affirmed their
intention to introduce EMAS in the foreseeable future. -

~_There is no doubt that EMAS is an important environmental manage-

ment system for reinforcing sustainable development. In the now famous
“Brundtiand Report”, thé United Nations Development Programme
(UNEP) first called for “sustainable development” as a global aim. At
the 1992 Earth Summit in Rio and the Climate Conference in May 1995,
many countries declared their belief in this aim and undertook to play
their part in achieving this aim.

Today, there is no question that a purposeful, sustained reduction in
pollution must be aimed for both at the local government level and by
individual companies. It should be emphasized here that EMAS accords
companies an important role within sustainable, non-polluting develop-
ment. However, a critical analysis of EMAS also shows that it allows
companies to evolve at different speeds and different degrees of effec-
tiveness. This is cléarly shown both by the principle of voluntariness and

the freedom for environment policy manoeuvre which EMAS allows.

What is at issue here is not just a reduction in energy consumption,
but ajso in materials flows, the inclusion of the entire product line from
the point of view of upstream manufacturing processes and downstream

-applications (e.g. disposal concepts . and non-polliiting transport’con-
+cepts).;Furthermore, such an jnterpretation is concerned with an environ-
meritally, utilization ot consumption of land and a systematic withdrawal
“fi ropmental xisks.” Finally, it is concerned with environmentally

-—
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Good management practices

Economically reasonable appli : ion 3 the
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noam::ob._w improvement

Fig 3. Requirement placed in EMAS by sustainable devefopment

friendly distribution and trans i
port system. This broad i ion i
completely compatible with EMAS, R imterpretation is

The above diagram shows clearl i
y how companies can rigorousl
follow, or be shown to follow, the path of sustainable amqogcvﬂmn:r HTM

QWW‘HOQ Oi NQSHQCWZHQH—n Om NHBON ﬁc NQ _Uw :~®: Om N v. no_: O
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EMAS thus contains important stimuli for sustainable :o:-.ﬁo:c::
mn<m_ou.5nnﬁ Ecawméﬁ it has to be remembered that the _wszda:n:o: omm
EMAS in companies in advanced industrialized countries coupled with
the relocation of polluting production to Third World countries makes
sense and harms the credibility of the companies concerned. "

" At company level the iniroduction of EMAS gi i
following list clearly shows. siresmiselo fosts asthe
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Cost involved when introducing an eco-audit
) —_— W H T ) R
* Information procurement costs rodkickn | —1mgx
* Consulting fees . Proved ey ofcery _r — :
* Costs of personnel and physical resources for internal eco-auditors’  Walex/sowege | —a— : :
* Down times . Recycing [ :

* Public relations costs

* Fees for external eco-auditors

* Fees for accredited independent verifies
* Fees for participation in EMAS

Frafbe rodiucion : s
i S
TR 5K 0K 15% 0% 2% 0% I5% U 40% 45% S0% 55K
Source: Umweltbundesams 1999 .

These costs can be divided into-internal and external costs. Depend-
ing on the size of the company and the amount of work involved, they
come to between 10.000 € and 150.000 € per audit This includes consult-
ing costs, the inclusion of employees, employee training, etc. External
costs depend on the size of the site and come to between 8.000 € and
30.000 €.

These costs rm.:..mo their.corresponding benefits for the company. For
example, one could mention a reduction in consumption of raw materials,
consumables and supplies, as well as of energy, a reduction of pollution
and wasté as a resilt of greater efficiency, and integrated materials
management and control,

In addition, a credible introduction of EMAS also increases employee
motivation and employee identification with the company. An empirical
study by the Bonn-based Unternehmerinstitut (business institute) in 1997
comes to the following conclusion. For the first time, a study is presented
in which management, environment officers and works council members
(800 persons in all) were involved. Most of those concerned had formed
a positive impression of their environmental management system. Major
findings:

* - .There was obvious success in the area of ecological efficiency:

e.g. through reductions in waste (46%), reductions in the area of
water/sewage (31.6%), and reductions in energy use (25%).. -

Fig 4. Cost savings through environmental protection

Apart from positive internal effects, there are also positive external
effects. Any company reducing emssions, waste and resource use playsa
role in improving the quality of the environment. As this is increasingly
expected, or indeed demanded, by the general public, and particularly by
customers and suppliers, the result is that the company’s market position
18 mﬁmmsmﬁ:o:aa. In Germany, many banks are currently drafting special
environmental credit guidelines. Authorities will react positively in -:
dealings with verified companies by expediting licensing ﬁnoowa:anm..
They can assume that the provisions of environmental law will be com- -
plied with.

EMAS must be improved significantly as concerns external benefits
on the one hand and market-related aspects on the other. Without inten-
‘sive support from the government-there is a danger that EMAS will
decline in significance, particular vis-a-vis ISO 14001, In nmw:o:_mﬁ this
also applies to the authorities involved. -

...management has proved io0.be extremely economical: while the 1i. More Recent Trenps

‘approximate average cost of mm:,m:m up an envirenmental
management system is'80.000 €, just under half of respondents
reported annual savings of more than 50.000 C. The attractive
cost-benefit ratio might induce many companies to introduce

SR e gdadvicdvy Lo

systemiati

In the Federal Republic of Germany, industrial enterprises are greatly
interested in participating in EMAS. Since the accreditation of enviromn-
mental verifiers in October 1995, some 3.000 sites have so far been
validated and entered in the site register. In terms of the total number of
sites in Germany, however, this is only a very small number. This means
that many companies are, currently introducing EMAS or will.only begin

‘environmental management in future. - .

., Ina-further survey, cost savings as a result of environmental protection

are shown as follows.

-
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" Fig 5. Market effects following introduction of the environmental
management system

to do so in the future. The revision of EMAS {EMAS II) has set the
following new accents that will make the system even more attractive; .

- .Hrm area of application will be opened up: As was pointed out
In my introduction, the area of application, which itself was
wider than that of the original version, will be extended still

further. Agribusinesses will also be able to introduce EMAS, for
example. .

- O...mw:raw:c: instead of site: “All land at a distinct geographic
_oom_ﬁ.ou urider the management control of an organization cov-
ering activities, products and services”. This means that only

organizations will be registered (or parts of organization if agreed
i e e e ‘smﬁy.mrﬂ.d\omamﬁmo.—wvuGcﬂdOﬁmmﬁmm. - e eeeaeea et e 124 e et S e oA e e 1o menme e

- Management system pursuant to ISO 14001: “Organization
having ‘a certified environmental management system, recog-
nized according to requirements of Article 9, do not need to
nﬂnacoﬁ a formal initial environmental review when moving on
ﬁm,umgk?m implementation, if the hecessary information for the

: .Em:ﬂ.u..momﬂoa and evaluation of the environmental aspects of

Arifiex VI'is provided by the certified environmental manage-

v L~ . .
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ment system”, In the area of “environmental management”,
therefore, there is alignment between EMAS II and ISO 14001.

PN P A

transport): Environmental [impact is of particular imp
here, which is défined as follows: “any change to the enyi
ment, whether adverse or beneficial, wholly or partially result-
ing from an organization’s activities, products or services”.

- Inclusion of indirect _auﬁuo..r..dwm_nn_ umunmnm. {e.z. p duct,

- Annual “updates” of the environmental statement:. “appro-
priate mechanisms shall be in place and in operation’ fo enisure
that the audit results are followed up.” (Annex I, 2,8  Audit
follow-up). _ )

- . Logo instead of statement of participation: “Organizations
participating in EMAS may use the logo outlined in Annex IV
only if they have a current EMAS registration. -Further
mvnommnmmo:m ,oH. the logo in compliance with the E%ﬂmgca
requirements set out in Annex IV shall be adopted in accordance
with the procedure laid down in Article 147, To date, however,
Annex I'V has not been finalized, i.e. a logo is not yet available.

It is also planned to include associations and local mcﬂro:.:wm._.
Case study: Application of the eco-audit to the local authority level

On 13 January 1998, the Federal Govermment passed an ordiance to
extend to scope of the eco-audit law. This also included local authorities,
Local authorities have a far wider and more complex area of impact than
industrial enterprises. . )

A series of pilot projects has shown that EMAS can easily be trans-
ferred to the _OOmM.mcﬂroJ&. Ievel.

In future, a crucial condition for the ecological efficiency of EMAS
will be whether and to what extent the companies and organizations
involved interpret environmental protection as a preventive policy, i.e.

~how-sweeping-theirstivironmental dims me. [tis also significant how
suitably their environmental management is structured and how well it
works. Incentives in the form of government deregulation (simplified -
licensing procedures, less government interference, better rates for busi-
ness liability insurance, etc.) are an important condition for promoting
willingness to adopt sweeping and pro-active in-plant environmental
protection. :
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IV. Concrusion

EMAS is a European environment policy tool and differs fundamen-
tally from the E.wamunn states’ national environment policies. EMAS is
based ‘on the principle of vdluntary participation. In addition, it is a
Emnwoﬁ&.wwma instrument of environment policy. By o.oﬂ,amm_r for ex-
ample, German and Indian environment policy has so far mainly been

based in administrative law.

On the basis of the concept of “sustainable industrial development,”
the ISO has developed and implemented its enviromrnental instrument
ISO 14001. Two kindred instruments of voluntay in-plant environmental
protection had thus come into being, yet they differed in certain erucial
points. While, from an international point of view, EMAS is only valid
for organizations in EU member states, ISO 14001 is recognized and

" valid worldwide.

Initial experiences of companies’ participation in EMAS have shown
that its requirements are high for small and medium-sized enterprises.
This ‘'was réalized when the regulation was being drawn up, and support
for small'and medium-sized enterprises is explicitly set out in the regu-
fation. In Germany, there are many grant schemes, most of them at soft
level. In addition, cooperation between small and im&mﬂ-wmvlnﬁ enter-
prises to allow them to cope better with the eco-audit has proved very
useful. So far, some 3,000 companies have participated in EMAS and
been successfully audited. There is no*doubt that the implementation of
EMAS makes a significant contribution to sustainable development.

However, its ecological efficiency depends to a great extent on whether
the companies involved treat EMAS in a very narrow, administrative
way, or whether late the regulation into a very ooBE.m:.o,:m?n and
innovative basic understanding. Cost-benefit analyses have shown that,
m the medium term at least; positive economic benefits predominate at
most of the companies invelved.
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IMPLEMENTATION OF COURT ORDERS IN THiE™
AREA OF ECONOMIC, SOCIAL AND CULTURAY!"
RIGHTS: AN OVERVIEW OF THE EXPERIENCE"

'OF THE INDIAN JUDICIARY*
S. Muralidhar®

I. InTrRODUCTION

The Constitution of India recognises as fundamental rights many'of
the individual rights that comprise the International Covenant'on Civif ahd
Political Rights (ICCPR). These include the right to life,' to equality,? to
the freedom of 'speech and expression®-and the right to-seek-judicial-
redress before the' Supreme Court of India* for enforcement and-protec:
tion of these rights which are contained in Part III of the Constitiition.
Part:IV of the Constitution ‘contains the Directive Principlés:6f State
Policy (DPSPs) many of which correspond to the individual rights en-
shrined in the International Covenant on Economic Social and Cultural
Rights (ICESCR). For instance, minimum living wages,* free and com-
pulsory education for all children up to age of fourteen,® minimum mﬂm.ﬁ-.
dards of living, nutrition and public health,” protection and improvement.of
environment, forests and wild life* and the right to free legal aid.’ Article
37 of the Constitution de¢lares the Part IV provisions (DPSPs) as being

" Revised version of a paper prepared for the First South Asian Judicial Colloquium,
held in New Dethi in November 2002.

Advocate, Supreme Court of India. Contact: murush@vsnl.com.
Art. 21.
Art. 14 .. -
~-ATL19¢1) (a),which is available to all citizens and is subject to reasonable restrictions
specified under Art. 1942). . R
4. Art. 32. Writ petitions can-be filed directly in the Supreme Court of India where there

is a violation of an fundamental rights specified in Part III of the Constitution: For
violation of these and other constitutional rights writ petitions can also be filed in the
High Courts under Article 226 of the Constitution.

Art. 43, .

Art. 45.

Art. 47.

“Art. 48-A.

Art. 39-A
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non-justiciable and states they “shall not be enforceable by any court, but
the principles therein laid down are nevertheless fundamental in the
governance of the country and it shall be the duty of the state to. mv@:__
these ?.Eo_Eom in ~making laws.”"

The Indian judiciary has a unique position cumn_.. the Constitution as an
En_nﬁa:aaa organ of state.designed to provide a countervailing check on
the ?unﬂossm of En other two organs in their respective spheres. Armed
with the power to strike down executive, quasi-judicial and legislative
actions as unconstitutional, the judiciary has, as the ultimate interpreter of
constitutional provisions,'® expounded the basic features of the Constitu-
tion of which the power of judicial review has been recognised as forming
an integral part.!! Every attempt at diluting or dispensing the power of
judicial review through statute or constitutional amendments has been
rebuffed With certainty.'* Secondly, the Supreme Court’s declaration of
the law is fnandatorily binding “‘on all courts within the territory of India™*
and ““all authorities, civil and judicial, in the territory.of India shall act in
aid om ,50 Supreme . Court :of India.”'* This coupled with the power to
_u:Emr mcwooﬁonﬁﬂ of the court,'* reinforces the position of the judiciary
as;a consfitutional authority that enforces accountability and answerability
oh.h.rorotmnn organs .of the state. -

""The role of thé Court has, over the fifty-two years of its working,
undergone a transformation that has witnessed its emergence as a dy-
namic institittion playing an active role in expanding the scope and content
of individual and collective rights of citizens, in the civil and political
spheres as'well as in the economic, social and cultural (ESC) spheres. A
series of developments brought this about:

e The declaration of the indivisibility of the fundamental rights on
the one hand and the DPSPs on the other. It was said that “In
building up a just social order it is sometimes imperative that the
funidamental rights should be subordinated to the directive

P R R IS T 14N

10. State o\h&nﬂin: v. Union b\?n:n Co.....C 3 mOO mom mﬂ m@u

11. Kesavananda Bharati v. State of Kerala (1973) 4 SCC 225.

12. . Forinstance, in Kihoto Hollohan v. Zachillhu 1992 Supp (2) SCC 651; the Supreme
Court stuck down a portion of the 52nd amendment to the Constitution, which sought
to immunize from judicial review the decision-of a Speaker of the legislature in the
context of the m::-&mwao:o: faw.

13.- Art. 141, - .

14, Art. 144, | :

15. Art. 12%in the case of the Supreme Court and Art. 215 ‘.oq the High Court. ﬂ:m power

-is in addition to be found under the Contemet of CourTs AcT 1971,
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principles”'® and that both were complementary, “neither part
being superior to the other.”'"?

s  The assertion of the doctrine of substagtive due ﬁwo,nomwzum
permeating the entire Part [II of the Constitution ooavdm-sm ‘the
fundamental rights. Thus, in order to pass judicial scru 5%.&5
executive, quasi-judicial or legislative action would rm<a o sat-
isfy the ‘just, fair and reasonable’ test.'®

. The expansion of the scope and content of the fundamental right
to life as encompassing “the bare necessaries of life such as
adequate nutrition, clothing and shelter and facilities for Homa_sm.
writing and expressing oneself in diverse forms.”"?

. The innovation of public interest litigation (PIL) as'a ‘tool ‘to
achieve social objectives by enabling easy access to couits'for
those disadvantaged socially and economically. A conscious
atternpt was made to relax the rules'of standing and vaonmcﬁn
and free litigants from the stranglehiold om formal _ms. mnm _m$-
u.nznm 20

e The expanded notion of the right to life enabled the court, .m_.. its
PIL jurisdiction, to overcome oEnn.:onm on grounds of cmzﬂmvz-
ity to its adjudicating the enforceability of ESC rights. The mmlw
PIL cases witnessed atiempts by the court to rescue bonded

: labour from dehumanizing conditions of work,*' ensuring avail-
ability of free legal aid to destitute undertrial prisoners® mnn_
protecting the right of pavement dwellers to processual due
process while facing forced eviction.®

+  More recently, the court has been able to evolve binding guide-
lines to deal with the problems of sexual harassment of women
at the workplace,® and the availability of the bare minimum

Kesavananda Bharati v. State of Kerala supra n. 11 at 879,

- State-of Kerata vo-N-M:Thomas (1976) 2 SCC-310 ar 367.

Maneka Gandhi v. Union of India (1978} 1 SCC 248,

Francis Coralie Mullin v. Administrator, Union Territory of Delhi (1981)1 SCC 608.
The objective of PIL has been explained in S.P.Gupta v. Union of india 1981 m:vv
SCC 87.

Bandhua Mukti Morcha v. Union of India (1984) 3 SCC 161.

Hussainara Khatoon v, State of Bihar (19801 1 SCC 81, Art. 39-A. a DPSP in Part
IV, which provides for the right to free legal aid. was held to explain the content and
scope of the right to life under Art. 21 and hence enforceable as such.

Olga Tellis v. Bombay Municipal Corporation (1985) 3 SCC 545,

Vishaka v. State of Rajasthan (1997) 6 SCC 241.
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rations through the public distribution system for those below the
poverty line.*

This piece proposes to examine the nature and enforcement of orders
of the Indian courts in the context of economic, social and cultural rights.
Itattempts to examine the positive features of the court’s interventions as
well s the possible criticisms that such an exercise inevitably draws from
those who envision a restricted role for courts.

H. NATURE oF CourT ORDERS

-Judicial orders in the ESC sphere has by and large been in PIL cases
and this analysis confines itself, for the sake of convenience, to those
handed down by the Supreme Court of India. The enforcement of the
orders oh the court mnvo,:mm to a large extent on the nature of the order.
.H,rnu..n ..E.m _..=<m1mzw two facets of an order — the declaratory part and
the. imn&.&o@ part. Declaratory orders and Jjudgments, without conse-
nrmbmﬁ_ directions to the state authorities, have to await En,mnnmﬁ”mso.o
of ,nrnm._,..dmsamnw. nature under Articles 141 and 144 by the state and their
consequent implementation. In Unnikrishnan J.P. v. State of Andhra
Prddesh,™ the court‘declared that “right to eduication is implicit in and
flows ‘from ‘the right to life guaranteed under Article'21”?" and that “a
cHild'(¢itizen) has a fundamental right to free education up to the age of
fourtéen years.”™ The state responded to this declaration nine years later
by inserting, through the Ninety-third amendment to Constitution, Article
21-A which provides for the fundamental right to education for children
between ‘the ages of six and fourteen.? _

25. Péople’s Union for Civil Liberties (PUCL) v. Union of India (200137 m0>_4m 484.

26.- (1993) 1'SCC 645. The case concerned the challenge to the validity om.,mm:.m_: state
legislations regulating the charging of fees by private educational m_._m::._.:osm and
prohibiting the charging of ‘capitation’ fees from students seeking admission.

27. Id. at 730.

i Bodd..at 735, The. n.or;,uq%nn.nin.nmuno..ﬂ,.un__hx.ﬂwmrwﬁ.m&ak.pan;mwx._..tumﬁ‘%w....

provide education to its people even within the limits of its economic nmﬁm.ﬂ..&_ m.:n._

- development. It goes without saying that the limits. of economic capacity are, ordinarily
speaking, matters within the subjective satisfaction of the state.” Further, the court
clarified: “The right to education further means that a citizen has the right to cail upon

the state to provide educational facilities to him within the limits of its economic

-+ ~capacity and development, By saying so we are not transferring Article 41 from Part
fueninlYeto Part I - we are merely relying upon Article 41 to illustrate the content of the

: right of-the right 1o education flowing from Article 21.” -

-'29. “Another-example of a declaratory judgment would be Vishaka v. State o\h&ﬁwtﬁ:.
visuprd.n.e 24, - . ) -
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‘Mandatory orders, on the other hand, are premised -on the ‘general
apathy displayed by the executive to move to action and spell:ouf'a’plan
of action as well as a time schedule within which compliafice with'couirt
orders is expected. In Bandhua Mukti Morcha,* the couit detlared that
the non-enforcement of welfare legisiation like the Minimum ~Emm.m..m\>2
1948 and the Bonded Labour (Abolition) Act 1976 would #unwwao:wuw to
“denial of the right to live with human dignity enshrined ::nmmm.mwﬂmomn 21
of the Constitution.” However, the court did not stop with .Ew.ano_mam-
tion of the law but issued a series of directions for compliance by state
authorities. The court then proceeded to monitor the MBuman.a.HSaOB of

these directions, an exercise that is continuing 9.:..5:.“_.?0.35 ‘date 32

III. TecuNQuEs AND FACETS OF ENFORCEMENT oF ORDERS
‘The PIL jurisdiction of the court has enabled innovation in relation to
the manner of dealing with issues, undaunted by the possible incapacity to
comprehend complex issues that may prima facie seem not amenable to
‘judicially manageable standards’. A brief overview of the techniques

adopted by the court would help appreciate this:

FENTRN

= . The issue brought before the court is far more important than the
person bringing it. Thus, it is not open to a petitioner in a PIL to
withdraw the case, and in that event, the court Sm%‘,mmmvn:ma with
the petitioner while continuing to-engage with the cause.®

= Very often, as has been happening with fair regularity in the
recent past, the court appoints a senior.counsel as amicus curiae
lo -assist it in the proceedings. The amicus curiae assists the *
court in addressing the issue in legal terms, sifting out the
relevant facts from the documents and pleadings and in helping
sharpen the focus of discussion. conscious of the contingencies

u “ o NQ.INH ..|~.WWN‘P\ Pl A B T el Baperms - - . R IE S e o i eeemaa L?...Ju s .

32. ‘Forarecent order, see Bandhua Mk Morchav. Union of India (2000) 10 SCC 104.
One recent instance is the PIL seeking strict implementation of the Pre:Natar
Diagnostic TecHniQuEs (REGULATION AND PREVENTION OF Misusg) AcT 1994 aimed at
preventing the malaise of female foeticide: CEHAT v. Utiion of India (2001) 7 SCALE
477 and (2001) 8 SCALE 325. : , I

33. Sheela Barse v. Union af India (1988) 4 SCC 226. See also, S.P.dnand v.-H.D.Deve
Gowda (1996) 6 SCC 734. " e : :

34. Forinstance, Mr. F.5.Nariman, Senior Advocate assisted the Supreme Court as amicus

 curiae in the case relating to sexual harassment of women at the workplace (Vishaka,
supra n. 24). ‘ TR

30. Supra n. 21. : : . ,

.
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of judicial functioning.*® This also ensures that an element of
continuity is maintained at the stage of implementation of the
orders and not made goﬁasaasﬂ on the oo::::nm enthusiasm of
the PIL ﬁoﬂ:omﬂ..

. The court takes the help of commissioners or expert bodies for
ascertaining facts or for an independent verification of the facts
presented by the petitioner or the state.’ The same device can
be adopted at the stage of implementation of the court’s or-
ders.””

= Unlike Hrn.ﬂnmc_ma run of cases, PIL cases are not disposed of
by a single judgment at one point of time. A series of short orders
are passed and their implementation ensured, before the-court
proceeds to a final judgment. 1:6 court _..mm described this device
as a ‘continuing mandamus’.’

= The court usually wEEm into its mﬁoososm a onném_.s_dm o?rm
' consequences of disobedience or doz-uav_maoamso: Thus whilé
laying down a detailed schedule for conversion of the mode of
motor vehicles plying on Delhi roads to clean fuels, the court
warned that violation of the order would invite action for'con-
tempt of court.’® Tn the PIL relating to the protection of the
forest cover, the court has often had to wield its contempt-power
to pull up recalcitrant and adamant state officers who were seen
thwarting the implementation of its orders.®

= In the post-judgment phase too, the court has often retained the
case on board for monitoring the implementation of its directions.

35.  An instance of such an involvement is that of M. ,_._.uzm: Salve, Senior Advocate, in
the PIL concemning the protection of forest cover: T.N.Godavarman Tirmulapad v.
Union of India (1997) 2 SCC 267.

36. Senior lawyers were appointed as commissioners in the PIL concerning child labour

in Tamil Nadu: M.C.Mehta v. State of Tamil Nadu (1996) 6 SCC 756 and a bureaucrat

" jn the bonded labour.case: Bandhua Mukti Morcha, supran. 21.

In Sheela Barse v. Union of India {1994) 4 SCALE 493, a senior advocate was given
the mandate of ensuring the implementation of ﬁro._:am_ﬁn:n of the court in, Sheela
Barse v. Union of India (1993) 4 SCC. 204 which had declared the jailing of the
mentally ill in jails to be uncoustitutional. fn the. _u_r concerning the protection of
forest cover, a High Powered Committee appointed by the court has been charged with
overseeing the implementation of the court’s directions.

38. Vineet Narain v, Union of India (1998) 1 SCC 226 at 243. ~

39 M. .C:Mehta v. Union of India (1998) 6 SCC63.

40.- T.N.Godavaraman, w.___..t:::nhu& v. Union o.:.aa.__u (1998) 3 SCALE 669 m:&AG@mv
9 8CC 672.

ITAC
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Thus the PIL in which detailed guidelines concerning arrests
were laid down has been listed with fair nmmc_m:_u, a
directions monitored till the present, six years mmﬂow 9 _
judgment,* .

. Aware of the need to remain within the limits of j ] cmﬂowmgrq En
court has been careful to explain the. legal basis for its inteérven-
tion in the different areas concerning ESC rights. Thus z:w right
to education was explained as forming an integral part of the
right to life,* as was the right to environment® and to rnw:r a

= The court has also stressed that its intervention is Emﬂ.m:ﬁm only
where it finds that there has been a failure by those charged with
performing their statutory and constitutional functions to address
the problem.* It is this context that the court intervened to direct
the governments at the centre and the states to make available
foodgrains, overflowing in state godowns, to be made available
on a priority basis to those living below the poverty line.

. In an area where the court is of the view that the issue is in the
rcalm of executive or legislative policy, it is usually reluctant to
intervene although such policy may have implications for ESC
rights. Thus the court declined, recently, to interfere in the
decision of the government to disinvest its shares in a public
sector undertaking on the ground that this was in the realm of

°  economic policy of the government and that the court was plainly
not equipped fo evaluate its appropriateness.’

The court thus attempts to strike a balance between qn:._mH.E“:m within

its sphere of influence while continuing to ensure answerability and
accountability of the other organs of state.

IV. THE DEBATE ON JUDICIAL INTERVENTION

The intervention by the court in a wide range of issues, including those

involving ESC rights, has generated a debate about the competence.and

41.

42,
43.

45.
46.
47.

D.K.Basu v. State of West Bengal (1997) | SCC 416 (main judgment). Fora sampling
of subsequent orders see those reported in (1999) 7 SCALE 222, (2000) 5 SCALE
353 and (2001) 7 SCALE 487.°
Unnikrishnan, supra n. 26.
M.C.Mehta v. Union of India (1998) 9 SCC 589.

Faschim Banga Khet Majoor Samity v. State of West Bengal (1996) 4 SCC 37.
Vineet Narain v. Union of fndia (1996) 2 SCC 199 at 200-01.

PUCL v, Qz__.ni.o,\?m_.m‘ supra n. 25,

BALCO Emplayees' Union v. Union of India (2002} 2 SCC 333.
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legitimacy, of the judiciary in entering areas which have for long been
perceived as belonging properly within the domain of the other organs of
state.* But that by itself may not explain the necessity for the court’s
intervention in the larger perspective of the development of the law and
of healthy democratic practices that reinforce public accountability. To
place the debate in its perspective, it may benecessary to briefly recapitu-
late the implications of judicial intervention through PIL in the area of ESC

rights:-.. _. )
The positive implications may be stated as:

» m_.E,n:nw a space for an issue that would otherwise not have
merited sufficient attention. The decision in Vishaka,®” for in-
stance, has brought into public discourse the issue of sexual
harassment of women ‘in the workplace which had otherwise
been completely ignored by the executive and the legislature. Tt
becomes immediately useful, as m..HwE. declared by the Supreme
Court, to demand recognition and enforcement of the right to
-access judicial redress against the injury caused to women at the
workplace. :

»  catalysing _nrmumnm in law and Uo:nu\_:._ the area of ESC rights.

Many of the recent changes inlaw and policy relating to educa-

tion in general, and Ul?m@ education in particular, are’owed to

the decision in Unnikrishnan® .

* devising benchmarks and indicators in several key areas con-
cerning ESC rights. For instance, the decision in Paschim Banga®
delineates the right to emergency medical care for accident
victims as forming a core minimum of the right to health and the
orders in PUCL®® underscore the right of access for those below
the poverty line to food supplies as forming the bare non-derogable
minimum that is essential to preserve human dignity.

Y

»  development of a jurisprudence of human rights that comports
e eeeawith the.development of the international law. PILs concemning

environmental issues have enabled the court to develop and

S .

48. See generally, Ashok Desai and S.Muralidhar, Public Interest Litigation: Potential and
Problems B.N Kirpal er al (eds.), SurremE 8UT NoT InFaLLipLE: Essavs v Hovour or
THE SUPREME Court of Inpia 159 (2000).

49 Supran. 24, )

50. Supran. 26. -

51.. Supra.n. 44. . :

52. Supran. 25.

S P
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mmﬁ_% the ‘polluter pays principle’.®® the precautionary.prin-
ciple,” and the principle of restitution.**

Other issues that have arisen in this context are:

»  Conflict Q. rights: Some of the PILs oouo@dwzm ESC rights
.Ez.usw Up issues concerning conflicting rights of different sets of
.595@:»3- Thus the decision to order closure of a pollutin
abattoir in Delhi was seen as also affecting livelihoods owwﬁo%
ers,® m.ua the decision to construct a dam across the Narmada
to E.wﬁn_a water for the citizens of one state as conflicting with
the right to shelter of those that belonged to another.5’

> Q.«_Abmam.mm to Legitimacy: The continued non-implementation
mo.n msmﬁmuon. of a declaratory judgment, may be seen as c:n_.m....
mining the court’s authority.*® It is a moot question whether the
use of the contempt power, in the context of wa.mo:.om_ .ﬁ.qo..c_.wq:m
moﬂ& by lack of resources, is indeed the best way of endurin
implementation of the court’s orders. Ehis

> Not B.Nnn.o:::._‘_m Jor competing public interests: It is possible
Ewﬂ in dealing with an issue from-the point-of view of those
,.c::mﬁm it, the court may not be mindful or able to-anticipate the
impact its orders may have for others not present before it. H.r:m

AH may happen that while ordering the closure of a polluting

: industry, the workmen and their families who may be adversely
affected, may not be heard.® It is not always possible for the

oo:w:omm:.mwmoaon:%anaﬂommﬁrn_.wma_.o<m:oammﬁm_mﬁow point in
time. , .

53. SJagannath v. Union of India (1997) 2 SCC 87.
m.h. Vellore Citizens’ Welfare Forum v. Union of India (1996) 5 SCC 647.
55. In Re: Bhavani River- Shakti Sugars Ltd, (1998) 6 SCC 335. ’

TSGRl TRaUErS Welldre Associdtion v. Maneka Gandhi 1994 ‘Supp-(3) SCC 448

57. Narmada Bachao Andolan v.Union of India (2000) 10 SCC 664 and 7644

58. Ormnmmcm.zon Bharucha, in a specch delivered at a seminar organised by the m.m:. Council
of India in December 2001 pointed out that: “It is in the overweening public interest
that the courts should not pass orders that they cannot enforce. Orders that cannot
be enforced bring the judiciary into disrepute for the citizen Jjeers: ‘here is an order
that 2 Court has made, and what has happened? Nothing.": Speech by Hon'ble Mr
S.P. Bharucha, Chief Justice of India in Jagga Kapur (ed.) V1i Supreme CourT on Pust :.4
InTerREsT Lrnicamion V at VIIE (2001). , )

59. MMM generally the orders in M. C.Mehta v. Union of India (1997) 11 SCC 227. 312 and
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»  Continuity in the treatment of the issue: Since by their very
nature PIL cases, including those concerning ESC rights. require
monitoring by courts of the implementation of their directions
over a long period of time. it is imperative that there is a degree
of both continuity and consistency in their approach to the issue.
If this is not able to'be ensured, and some times it is not. the gains
of judicial intervention may not be able to be sustained.

V. CONCLUSION

The above discussion serves to highlight the need for continued
Judicial intervention in the area of ESC rights even while the issues that
such intérvention throws up are addressed. In a country where large
sections of the population continue to be denied access to survival rights
and nd:.:_m:ﬂanﬂm, the judiciary is very often called upon to intervene in
exercise of its primary role as a protector and enforcer of basic rights.
The experience of the Indian judiciary bolsters the vision of the Constitu-
tion as a dynamic and evolving document and not merely an expression of
desired objectives in an open-ended time frame. By taking on board the
citizen’s concems about an inactive or indifferent legislature or executive.
the court provides the platform for the state.and civil society to engage as
activeé participants in the scheme. for realization of ESC rights.
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PROTECTING THE LIFELINE YAMUNA FROM
POLLUTION AT DELHI

Usha Tandon”

L. INTRODUCTION

River Yamuna is the main source ow water m:vv_% in Zm?Ode Omm.:&
Territory (NCT) Delhi (hereinafter referred to as Delhi). There is a heavy
pressure on the water supply and sanitation on river Yamuna at:Delhi
leading to severe impact on water quality of the river. A recent study
conducted by the Centre for Science and Environment has revealed that
the Hmﬁ water in Delhi is crawling with bacteria and bottled water is
poison.' Delhi contributes greatly to the pollution of the Yamuna _river.
Pollution of Yamura begins the moment it enters Delhi at émN:mwm& in
the north. Delhi generates about 2083 mld (million litres per day) of
sewage against 1473 mld of sewage treatment. The entire existing capac-
ity of sewage treatment is not up to the desired secondary treatment level.
Thus nearly, 565 mld of unireated sewage and significant quantity of
_um_.:m:w treated sewage is discharged 58 the Yamuna river through
various drains.? ’

Though Delhi covers only two percent of the length and basin area of
the river, it contributes 71 percent of the waste water discharged into the
river everyday. And since most of the Yamuna water that flow into the
city are used to cater to Delhi’s extravagant requirements, what remains
of the river after Delhi has finished with it, is undiluted sewage. Even an
optimum flow of water is riot maintained. The situation is worse during
summer. The average annual flow in Yamuna is estimated to vn about 100
billion kilolitres, of which §0 percent is during the three monsoon ‘months.
With very :Ea ‘water-flowing-through it s.ﬁozm_._ the other montlis; the
assimilation capacity of the river is coaamam@_% ﬂoacona as mmimmm is
neither diluted nor Emvnﬁmna : : ;

* Reader, Faculiy of Law, University of Delhi, Um_s_.._..uo@oq. _Oo.q:mn,w
utandon82@yahoo.com. o

1.  Hmnoustan Times, February 6, 2003; see also TIMES OF InDia, February, 10, 2003.

2.  CPCB, WaTER QuaLITY STATUS OF YaMmuna River 57 (2000).

3.  Sharma, When River x\.mm?n Doéz to EArti 27 (April 1996). e
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Il. CausEs oF POLLUTION To RIVER YaMuna From DELHI

The main causes Omvo:::o: to Yamuna from Delhi are the population
growth and industrialization of Delhi. .

art

Population Growth

The ever- increasing population of the country manifests itself by way
of the metropolitan cities becoming increasingly congested. Delhi has
experienced phenomenal population growth immediately after its declara-
tion as the capital of India during the year 1912. The population growth
of Delhi since 1901-2001 is presented in the following table:*

Decadal Year Total Population-Delhi

1901 405809 .
1911 413851
1921 488452
1931 636246
1941 - 917939
1951 : 1744072
1961 2658612
1971 4065698
1981 6220406
1991 9420644
2001 13782976

Source: Directorate of Census Operaticens, Delhi.

Delhi has followed an :ﬁ.im,a trend in population growth all through
the last century. However, the biggest increase was in the decade 1941-

i RSP

51, When the ufibér doiibled Tollowing the influx’of refugeeés. The density

of population for Delhi in 1981 was 4194 persons per sq.km., which was
increased to 6354 persons per sq.km. in 1991 and 9294 persons per sq.km.
in 2001.7 The density of population of Delhi is the highest in the country,
The immigration of population from other states has been a major cause

N

4. See Directorate of Censuys O_unﬂm:m_._m_ Dethi, DusTricT Census Haxpsooks. ™
3. See GOL Census or Inpia 2001, Series 1, Paper | of 2001. .
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of Delhi’s population growth. The neighboring states of Uttar adesh,
Haryana and Rajasthan account for over 70% migration of ﬁonEwso.ﬁo

Delhi. Besides this a floating population of about 3 to.4 lakh person
the capital city daily and is a recurring feature. Hrm\mbwmﬂm .pop 1

further increases extraordinarily during the ﬁmlcmm of mass cong ega _..._,o:.
exhibition, trade fairs, rallies etc. s

In spite of intensive developmienta! activities in Delhi 70% population
of Delhi still lives in sub-standard habitat with a break-up of 1.0 million in
Jhugi-Jhonpadi clusters, 1.2 million in unauthorized colonies and unau-
thorized regularized colonies, 1.4 million in slum designated areas, 0.5
million in urban villages, 0.5 million in rural <Emmnm”m=m about 1.2 mijlion
in resettlement colonies.’ .

The urban area of Delhi has been growing continuously since 1911.
There was a considerable rise of population mainly as a result of devel-
opments coming up after the transfer of the Imperial Capital from Calcutfa
to Delhi. After the establishment of New Delhi in 1931, the expansion
became almost stagnant. Thereafter significant change in the urban area
was experienced only in the post-colonial period. After independence,
Delhi has been growing steadily with the urbdn area expanding to' 685.3
sq.km. (according to 1991 census), which is 46.21% of the total geo-
graphical area of Delhi.®

Delhi discharges more than 2,000 million litres per day mld of waste
water into Yamuna . Of this, only 300 is contributed by the industrial
sector. The bulk of the pollutants come from untreated sewage, dumped
into the river because the city administration lacks sufficient sewage
treatment facilities. Even the existing treatment facitities are underutilized”
A mere 31.8 mld of sewage is treated sufficiently for disposal into the
river. The existing sewage plants are capital-and power-intensive. Sew-
age goes untreated into the river during machinery and power break-
downs; in other cases badly situated sewage.treatment plants (STPs) get
flooded during the rains. : : :

st e e o s [ idu s trialisation-in -Delhi s

The growth of industries in Delhi after H.smmvo.:mm:on rmm,o._am:\
followed the rise in the population. The total number of industries in Delhi
was around 18,500 in the year 1961 which steeply increased to abowt

- 6. CPCB. Water QuariTy STATUS OF LAKES AND RESERVOIRS [ Dernr 3 (July 2001).

7. Supran. 2 at 2},
8.  See GO, Census oF Inora 1991, Series I, Paper | of 1991.
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93.000 by 1993. A rapid growth in the number of industries was encour-
aged due to the availability of facilities and various incentives. After 1993
the m_.oﬁr of industries in Dethi was almost constant due to high cost'of
land; Strict compliance 6f environiment’ ﬁﬂoﬂooﬂoaﬁo:urcd control laws,

%33@5@5 of suitable industrial area in the m&o::um cities e.g. NOIDA,

Ghaziabad and Faridabad. The fast industrialization resulted in a‘mixed
and unplanned land-use causing deterioration in :Snm conditions and the
quality o:ro environment in the city.®

Industries generate water pollution load, which is toxic-and varied in
nature. Some are H.nwamoﬁog and very difficult to either destroy or remové
once they have entered a stream. There are séveral _E.mﬁ medium and
small-scale industries which are located within the 16 major industrial
areas in. Delhi. Industrial waste from Delhi’s 20 large, 25 medium and
“about 93.000 small industrial units flow into the river through the drains.
By the time Yamuna leaves south Delhi at Ohkla and for 490 km.
thereafter the Yamuna is a dead river. The water which 'the Central
Poliution Contrel Board categorises as fit for drinking at ﬁwmmqmcma 18
deemed unfit for even bathing at Okhla. The dissolved oxygen GuOv and
biological oxygen demand (BOD) levels at Wazirabad and Okhla differ
dramatically.'®

1II. LegaL EFFORTS

. :The Water (Prevention and Control of Pollution)
Act 1974 (Water Act)

The Water Act establishes a Central and State Pollution Control
Boards'' for the prevention and control of water pollution. The Central
Board may advise the Central Government on water pollution issues,
coordinate the activities of State Pollution Control Boards, sponsor imves-
tigation and research relating to water pollution and develop a comprehen-
sive plan for the control and prevention of water pollution.'? The Central
Board also performs the functions of a State Board for the union territo-

- ries:-The Act-generalty prohibits -disposat of polluting matter-in'streams, =

wells and sewers or on land in excess of the standards established by the

"

9. Supran.2at22.

10. Supran. 3. o .

1. Hereinafter referred as Central Board.
12,8, _o. Water AcT.
13. id. m 44). . .
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State Boards.'* The 1988 amendment introduced a new Section33A*in
the Water AcT which empowers State Boards to issue directions’to any
person, officer or authority EoEQEm orders to close, uﬂow:u: or ﬂmmc_m:w
any indusfry, opération or process and to-stop or- regulate the supply of
water, electricity or any other service. The 1988 amendment also modified
S. 49 to allow persons to bring actions under the Water Act. Thé Act
provides for a consent procedure to prevent and control watet pollution.
A person must obtain consent from the State board before taking stéps to
establish any industry, operation or process, any treatment and disposal
system or any extension or addition to such a system which might result
in the discharge of sewage or z.mao effluent into a $tream, in: or mnﬁ.ﬁ.
or onto land."

The Environment (Protection) Act 1986 (EPA)

The EPA extends to the control of water pollution. The EPA defines
the environment to include water and the inter-relationship which exists
among and between water and human beings, other living creatures,
plants, micro-organisms and property.'® The Act authorizes the Central
Government to establish standards for the quality of the environmenit .and
for discharge of environmental pollutants from ahy source.'” The Ministry
of Environment and Forést has published Environment (Protection Rules)
1986 establishing general standards and industry — based industry stan-
dards for cerfain types of effluent discharge.'®

The Code of Criminal Procedure 1973 (CrPC)

Remedies are provided against public nuisance under Sections 133 to
144 of the CrPC. Under Section 133 of the CrPC specified Magistrates'?
may pass order for the removal of public nuisance within a’ Dxnm period

. of time. Public nuisance is not defined in Section 133, rather as many as

six instances of HEEE nuisance are ?.oﬁmoa in clauses (a-f) of Section
133 sub-section {1). Out of these six clauses two clauses {(a and b) are
_.n_a<muﬁ here. >onoa_nm to Section 133 (1) (2) if such gmmumqﬁw md:wm

14, Id. S.24. ’

15. Id. S. 26. ‘;n State Board may condition its cofigent by orders that specify the
focation, no_._m::n:os and use of the oiitlet as im: as the nature m_._n_ no_dnoﬂ:c: of
new a_mo:m«mmm

16.° 8.2 (a), EPA’ _

17. Id. S, 3 (2. I ’ '

18. The EnvironmenT (ProTeCTION RULEs) 1986, Scu. | ano VL

19. District Magistrate, SDM or any othef Exetutive Magistrate specially empowered in
this behalf.
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that any lawful obstruction or nuisance should be removed from any river -

or channel which is lawfully used w% the public, then he may make
conditional order-to remove such obstruction or nuisance. According to
Section 133-(1) (b). if the Magistrate considers that the conduct of any
trade or occupation.is injurious to.the health of the community, then he
may make conditional orderzequiring such person to desist from carrying
on such, trade or.occupation or to regulate in such manner as may be
directed. \Hra Magistrate.may-act ¢on information received from a police
report or any other source. SoEaEm a complaint made by a citizen. The
person directed to remove the nuisance must either comply with the order
and show cause against it. Where he opposes.the order, the Court must
initiate an inquiry and call on the parties to adduce evidence. When a
person fails to appear and show cause or when the court is satisfied on
the evidence adduced that the initial order was proper, the order is made
final. This section provides an independent, speedy and summary remedy
against environmental nuisance.*

Constitution of India

.. Article 48 A of the Constitution enjoins that “the State shall endeavour
to protect and improve the environment”. Article 51 A impoeses a funda-
mental duty on the citizen of India to E.oﬂnﬁ and improve the natural
environment. including lakes and rivers. The expression :mE to life”
occurring in Article 21 of the Constitution includes the right to clean
environment including clean water.”'

Articles 32 and 226 of the Constitution of India empower the Supreme
Court and the High Courts respectively to issue directions, orders or writs
for the msonOnannﬁ of’ fundamental rights. As the Supreme Court has
interpreted ?&omn 21 to En_:mm the right to clean environment, a litigant
may, assert his or her :mrﬂ to a healthy environment against the State in
a writ ﬁm::oz to n::nﬂ the m:ﬁnn_.:n Court ora E_mr. Court. Further Hrn

20 Thotigh fhiér lis. 2 Eontroxersy.among.High_Courts .regarding. the. jurisdiction_of __

Magistrate to deal with ¢nvironmental nuisance under S. 133 after passing of the
WaTER AcT and the AR Act, more and more High Courts recently are of the view that
the later Acts do not override the former provision. See Nagarjuna Paper Mills v
.wD\S 1987 G..wvn_. L.J. 2071 (AP, NBE_‘S: Cement v .m.___a,.m 1994 (100) Cr.L.J. 3649
AWQ ), Gurudev fce Factory v State, 1996 (102) Cr.L..J. 2833 (P&H), Qn:m.& Prasad
v State, 1997 (103} Cr.L.J. 928 (Pat.}, Harihar Polybre v SDM 1997 (103) On L.J.
" 27311111 (Kant.), Anita Tyre Retreading Works v The City \SENG,.SE 1999 (105)
© Cr. LI 187 (AR,
21,..See.Subhash Kum
c\mmn!ﬁ.:n _wum va mﬂﬂ 577.

P

.w,.n_.m &_qw.:ma__‘ >:~ 1991 SC 420 and Virendra O,E:. v. State
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traditional concept of locus standi is no longer a bar for the ooEEE:Q
oriented public interest litigation. Though not an aggrieved party, environ-
mentally conscious individuals, groups or NGOs may have. access:to the
Supreme Court or Eﬁr Court 3\ way of public interest litigation AEE =

e

Iv. >_uz_z,m§>j<w ErrorTs

The river Yamuna has been monitored by the Central Pollution Con-
trol Board for the last twenty years. It has conducted various studies on
water quality monitoring and management including assessment of assimi-
lation capacity, bio-monitoring and evaluation of death-rate of micrabial
pollution.”® Considering the importance and sentimental relations of public
with rivers, especially the Ganga and the Yamuna, the Government ‘of
India had launched a programme the “Ganga Action Plan” for cleaning of
the river in 1985 based on the survey and monitoring studies conducted by
Central Pollution Control _woma

In the first phase of demm >ozo= Plan, diversion and _Emnnnvﬂo: of
all the waste water drains along the Ganga river were taken up Tt had
been felt at later stages that the result of the Ganga Action Plan cannot
be fully realized, until simultaneous action be taken for abatement of
pollution in important tributaries like Gomti and Yamuna, as these rivers
are contributing significant amountof pollution to river Ganga. Therefore,
the Government of India had launched cleaning of Yamuna river (Yamuna
Action Plan) and Gomti river (Gomti Action Plan) in the second phase of
Ganga Action Plan.* Under the Yamuna Action Plan, it has been consid-
ered necessary to undertake continuous water quality monitoring of the
river to assess the present status of water quality in various stretches of
the rivers and to evaluate the outcome of various pollution control activi-
ties in existence or being implemented. The Central Ganga Authority,
presently National River Conservation Directorate (NRCD), had taken up
monitoring of these rives. The salient features of Yamuna Action Plan are
presented below:

- ................‘...................%EESQ Action Plan . e

.H:n schemes of pollution abatement under the Yamuna Action Plan
had been planned to be _B_u_mﬂmima in 15 districts viz. Yamuna Nagar,

22, See Diwanand Womnznqmzm mzswozzmz;r Law anp Pouicy i INnpia £33-153 (2001).
23! See for example, THe Yamuna Sup-pasm (ADSORBS/2/80-8 1 ), QuaLITY AND TREND OF
© River Yamuna (A/10/1982- 83), AsstMILATION CAPACITY OF POINT PoLLUTiON LoaD- THE
River Yamuna v UT- Decnr (CUPS/12/1982-83).
24. See supra n. 2, chapter §.
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Jdgadhari, Karnal, Panipat, Sonepat, Gurgaon and Faridabad in Haryana.
Saharanpur, Muzafarnagar, Gaziabad, NOIDA, Mathura, Vrindavan, Agra
arid Etawah in-Uttar Pradesh and:NCT-Delhi. Later some more towns
weré addéd in the ‘Action Plan on-the réecommendations of respective
State Governments.? The schemes under the Yamuna Action Plan are
being implemented by the State Governments through identified nodal
agencies with due emphasis on public participation and institutional devel-
opment. The gmﬁ..ﬂ,q of Environment and Forest, Government of India is
coordinating the overall implementation of the programme. :

It has been proposed to set up sewage treatment plants with a total
capacity of about 900 mld under the Yamuna Action Plan, some of which
already installed and become operative. The following type of pollution
abatement work is: proposed to be taken up under the programme:
(+) interception and diversion of municipal waste water, (ii) sewage treat-
ment, (iii) low cost sanitation, (iv) improved crematoria, (v) improvements
of ghats, (vi) afforestation along the river banks and (vii) community
participation. Under the Yamuna Action Plan emphasis would be laid on
S.ﬁmm minimization of the cost of conveyance of sewage and the energy
needs for pumping through decentralization of sewage and sewage treat-
ment facilitics wherever feasible, (ii) low cost technology options for
mmﬁmmm..nnmﬁgn.a"?oca be encouraged through agro-forestry, oxidation
ponds, aqua-culture, up-flow anaerobic sludge blanket (UFASB) digester
etc., (iii) the Action Plan will address the problem of siltation. bank
erosion, and iv) pollution from agricultural run-off containing pesticides
and fertilizers, Hdnoc.mr active cooperation of the concerned administrative
Ministers.

Yamuna Action Plan for Delhi

- * Yamuna river enters Delhi at Wazirabad and after traversing about 22
km. from north to south leaves Delhi at Okhla dividing it into eastern m:.a
western parts. Considering the pollution load in Yamuna at Delhi and its

25. Jbid. The estimated cxpenditure planned in the programme for 15 districts was Rs.
/357 crore. Government of Japan had extended soft loan of Rs. 17.77 billion for the
Yamuna Action Plan. The capital cost of the schemes planned and launched are to be

qually shared between Government of india and State Governments. The cost of
operation and maintenance of the assets created under the programme are vqovo.m.n.a

“* 'to°be borne fully by the State. Governments, Emphasis has been laid on appropriate
treatment technologies afid’resource recovery from sewage by ?.ov.n.ma@ utilization of

" ~treated sewagéfor irrigation and aqua-culture, sludge as manure and bio-gas for power
;-generation.. o . oo

206. +fbid. - ... . "

[ —
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self-cleaning capacity, it was felt that unless:.the pollution . abatement

LT e e T

action is taken at Delhi, the objectives of the Yamuna Action Plan cannot
be achieved. Under the Delhi package of Yamuna Action Plan;stwo
sewage treatment plants, each of 10 mld capacity, .are proposediteirap
and treat the waste water from Sen Nursing Home and Delhi Gate:(civil
mill} drains. In addition, it is proposed to augment the moimmn._..#npmmﬁa
capacity from the existing 1473 mld to about 2713 mid -after Ninth.Five
Year Plan. The other components of Yamuna Action ‘Plan.in;Delhi
comprise 1) sefting up low cost teilets and improved crematoria-in selected
areas, ii) providing river front facilities at few places, and iii) increasing
plantation along the river banks.? Ly :

The Yamuna Action Plan for Delhi is coordinated by Department ‘of

‘Environment, NCT-Delhi. Some projects have been finalized by the Min-

1stry of Environment and Forest, for the NCT-Delhi in association;with
Dethi Jal Board ( DJB), and Municipal Corporation of Delhi (MCD).2
The Delhi Government, Department of Environment is conducting Clean
Yamuna Compaign” under its bhagidari scheme every year (sincg:2001)
during May/June with the help of Government functionaries,  NGOs,
RWAs, NCC, schools and hospitals etc. Duringithe drive huge quantity of
plastic bags, garbage, water, hycacinths, andigeneral litter from river
embarkment are lifted and sent to the sanitary landfill sites.®

V. JupiciaL EFFORTS

Yamuna Peollution Cases

A news item titled “...and Quite Flow Maily Yamuna...” was pub-
lished in a daily newspaper The Hindustan Times, New Delhi on August
18. 1994, The Supreme Court took swo-moto cognizance of this news item

and issued notices on December 2, 1996 to the Central Pollution Control

‘ Board to conduct investigations with a view to having an assessment of

the status of pollution due to generation of industrial wastes, municipal
sewage, household wastes and other-types of wastes. On August.27,

1999, the-Apex Coutt angtily observed, that “tiil zmé..‘mﬁnn the Fww%o.é

years, this court has been trying to see that the river does not get polluted
and the quality of water improves. Orders had been passed directing the

27, thid.

28. Information taken from the unpublished papers of Department of Environment-NCT-
Delhi. Department visited on February 10, 2003.

39, Jhid. A programme kinare-kinare is aired from All India Radio- FM (102.6 MHz)
on every Sunday at 11.00 a.m. giving information on river Yamuna with entertainment.
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seiting up of treatment plants. shutting or shifting of industries, but with no
success.... There are enough laws at the command of the State to enable
it to take appropriate action to sec that the river is not polluted. The
overwhelming majority of people of this State angd-those who depend-upon
the quality of the river water cannot be allowed to be held at ransom by
a small percentage polluting the river aided and abetted, in a way, by a
governmental inaction.”® The Court directed Central Board and the Deli
Pollution Control Committee (DPCC) and Haryana State Pollution Control
Board (HSPCB) to set up Monitoring Stations at Palla, where the river
enters Delhi and at Agra Canal at which point it enters the State of
Haryana. The Court further directed the Central Board and the DPCC to
set up similar monitoring stations on each of the drains leading to the river.

On January 24, 2000, the Supreme Court directed the Delhi Admin-
istration to communicate to every industry in Delhi not to discharge their
effluents into any drain leading to Yamuna or into Yamuna itself which
has the effect of polluting the said river.*’ In its subsequent order.passed
ori March 10, 2000, the Hon'ble Court regretted that there was not much
:3396303 in the quality of water in Yamuna since the orders were
passed by the Court. The Court expressed its dissatisfaction with-the
endeavours on behalf of the Delhi Administration and other connected
authorities in taking adequate and proper measures to redeem the wa-
ter.? -

The Apex Court on April 28, 2000, observed that “this court on an .

occasion, nearly five years ago had directed that in order to treat the
domestic waste, sewage treatment plants should be established. In the
year 1995, it was contemplated that 14 sewage treatment plants would be
set.up and they were expected to be operational by the year 1997. We are
informed that in the year 1998 two more sewage treatment plants were

contemplated with the result that as of today there should have been 16

sewage treatment plants in operation. However the construction of only
8 sewage treatment plants has been undertaken, out of which only 4 are
functional today. As regards the industrial effluents which is dis-

—~charged;the-situation is-no-befter.” ... el SRT——

Their Lordships of the Supreme Court on April 4, 2001 observed that
the right to life guaranteed under Article 21 of the Constitution includea

30. AQFM Yantuna v CPCR, 1996 (5) SCALE 418 at 419. ‘
31, 2000 (SC2) GJX 0807, (2000} 9 SCC 44. .
32.: 2000(3) SCALE 122. . ~
33, 2000(SCD) GIX 1005, (2000) [0 SCC 587.
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a right to clean water.** This right to clean water being deprived 6 3L m
miltlion citizens of Delhi becausé of the large scale pollution of th
Yamuna. The entire pollution takes place only in the stretch of nﬁfa.na
Yamuna, that passes md.o:mr Délhi which is about 22 km. The’ quality’of
the river Yamuna, ﬁ&m: it enters in Delhi, is far superior than' whéhit
leaves Delhi and when the Yamuna enters the Agra canal. The ‘Hbti’ble
Court further directed the gErﬂQ of Urban Development to submit’how
its Integrated Action Plan could be implemented within the presciibed
time frame. Directions were also issued to the Chief Secretary of Delhi
to inform the Court regarding steps that could be taken to ensure the
required quantity of water in the river Yamuna so that it could no longer
be called “Maily Yamuna™ after March 31, 2003. The Court also directed
the Ministry of Environment and Forests to study the problem with regard
to the treatment of sewage in Delhi and give their positive and concrete
suggestions, so that after March 31, 2003 no untreated sewage should | go
to the river Yamuna On December 4, 2001 the Court directed that the
Government should not allow construction of additional floor or increase
FAR without increasing the corresponding civic amenities because any
such addition in the construction would increase population and the extinc-
tion of the river Yamuna.*> The Court further directed the Central
Government to consider and inform the Court whether any amendment is
required of the EPA so that the requirement of Environment Impact
Assessment for the purposes of the town planning is incorporated. The
matter is still under consideration of the Hon'ble Court.

VI. ConcrLuston

About 85% of pollution problem in Yamuna is from the domestic
sources.’ The unabated discharge of treated and untreated sewage
generated by burgeoning population is the major cause for deterioration of

- water quality in river Yamuna. When the population of Delhi was limited

Yamuna’s boundless supplies seemed endlessly renewable. This, however
is no longer possible since the exponential growth of human population in

... Delhi leading.to.urbarization and industrialization have already reduced

the per capita availability of water and the purity of water. Water has

become petroleum in the 21* century in Delhi. The micronial pollution 1s
prevailing in entire Yamuna river mainly due to contribution of human

waste. So unlike the developed countries, where the ecological degradation

34, CPCB. Parivesn, 16 (December, 2000).
35, fbid.
36. Supran. 2 at 29.
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15 a result of their industrialization and excessive consumerism, Delhi’s
decay is attributed to its over-population. It is sad that while experts are
showing concern about the ecological management, the authorities do not
do anything effective to control the rapid w.OﬁEw@\o.H__ growth in Delhi. In the
face of m...:..nr ms._.:no_ﬂa.m_.v_n growth of Delhi’s population, it would require
a-highly. committed, .competent and strict administration together with
adequate infrastructure if the Yemuna in Delhi is to be saved from
imminent crises.

PG Y P S e,

- PROTECTION OF BIO-TECHNOLOGICAL |
INVENTIONS AND PLANT VARIETIES:
NATIONAL AND INTERNATIONAL
PERSPECTIVES

V.K. Ahuja’

I. InTRODUCTION

Bio-technology has assumed significant importance in the recent past.
It plays a crucial role in various sectors particularly in the sector of food.
medicine, agriculture, energy, pesticide and fertilizer. With the adoption of
Agreement on Trade-related - Aspects of Intellectual Property Rights
(TRIPs Agreement) in 1995, it became obligatory for the Member States
to protect bio-technological inventions and plant varieties in their respec-
tive territories. .

Bio-téchnology isa technology concerned with living organisms: such
as plants, animals and micro-organisms as well as non-living biolegical
materials such as'seeds enzymes, plasmids etc.! Bio-technological inven-
tions, on the other hand are the processes for the creation or modification
of micro-organisms and other living organisms as well as biological mate-
rial. Micro-organisms include all the bacteria, viruses, fungi, mycoplasma,
cell lines, and algae. :

The TRIPs Agreement excludes plants and animals from patentability,
but it does require the patenting of “micro-organisms” and “plant varieties”.
This 'in fact has raised a number of technical, legal, moral, social and
ethical questions which have not been answered satisfactorily even in the

developed countries. In developed countries, patents are generally granted ‘

for micro-organisms..on the. basis of human contribution .to.the nature.
Micro-organism as they are found in nature in their natural state are
regarded as “discoveries” and therefore, not patentable. But if human
contribution is sufficient and value is added by such contribution, e.g. in
the isolation, identification and purification of the micro-organisms, patents

* Lecturer, Law Centre II, Faculty of Law, University of Delhi, Delhi-] _co‘eq. :
WIPO, BACKGROUND READING MATERIAL ON INTELLECTUAL ProPerTY 375 {1988).
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are granted for such inventions. Sometimes, it becomes very difficult to
demarcate between the discovery and invention in the field of bio-
technology. This problem is also being faced in the developed countries
where it is being resolved by judicial pronouncements. Genetically modified
micro-organisms are considered as inventions and are therefore patentable.

In United States, the U.S. Supreme Court delivered the first judgment
in this area in Diamond v. Chakravarty in 1980, where the Court held
that the-organism, as claimed, “...is not nature’s handiwork, but his own;
accordingly, it is patentable subject matter under 35 U.S.C. 101”. The
Court further stated “that in order to give ingenuity a liberal encourage-
ment, Congress has chosen to couch 35 1.S.C. 101 in expansive terms so
that statutory subject-matter would include anything under the sun...that
is made by man.”?

~ Bio-techriology plays-an important role in the production of fertilizers
and _un‘mmnawm also. Use and production of toxic fertilizers and pesticides
have:proved dangerous-to the soil, water, atr and flora and fauna. >noo.~d-
itig to’a stildy-in Baroda, Gujarat, which is known as the chemical capital
of .Hs&m.w the .__,o.mm. in soil fertility and the .mﬁ_umnn.mmi fall in mmioc_ﬁc.aw_
output has been in the range of 60 to 80 percent.? Therefore the demand
of bio-fertilizers is growing in.order to replace the nitrogen fertilizers.
' Apart from this, in the field of bio-pesticides, arange of insects and worms
are being discovered which fight against pests that attack the crops.

w%ogmor:omomu\ 1s also being applied to develop genetically modified
animals. This area started with the development of cancer-prone mice, the
so-called Harvard Onco-Mouse, by introducing in them an oncogene.®
After a long debate the U.S. Patent office agreed to the grant ofpatents
fornew animal varieties with modified characters. Recently, a Singaporean
scientist has patented a genetically modified mouse which runs mno::Q in
circles. The “Chakragati” mouse, which can mimic human disease symp-
toms.is expected io reduce costs and shorten testing times for developing
new. drugs.®

2. . Diapiond v. Chakravarti, (1980) Supreme Court 447 US 303, 206 U.S.P.Q.193.

. .m:..mrvm:,.,‘_.A..u.._am_._rwz._ﬂ:.m.n.ﬂ:n\.. Property Rights and Bio-Diversity . Emergence of

" Biobattles in K.R.G.Nair el al. (ed.), .~,z.nmr._.mm.._.c/>r ProrerRTY RiGHTS 192 ( 1994 ).
‘See also Suman Sahai, Patenting of Life Forms : What it Implies, Econ, & PoL. WEEKLY,
April 25, 1992, A -

Nitya Naad, Patentable Subject Matter in Biotechnology in Ifndia, paper u.‘nmnnﬁa at
the WIPO National ‘Seminar on the Role of Patents and Patent information in
vqoﬂo::m Biotechnological Inventions, New Delhi, India, November 7 - 9. 1994,
réprinted in Aw.uzqmmﬂmnﬂ_:ﬁn PROPERTY v Asia anD THE PaciFic 56{19947:

“TrMes oF Inpta, August 197 2003,

3.
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In addition to this, surprisingly bio-technology is being . applied to
female mammals. Baylor College of Medicine and the Grenada Bio-
sciences of Texas in the U.S., have jointly filed a ﬁmﬁob;_uv:owsonbnmoﬂn
the European Patent Office seeking patent protecdtion for. genetic engi-
necring research that enables female mammals to secrete:.certain
biochemicals from their mammary giands.* A similar application has also

: to-the U. 8. Patent and Trademark office.

been made

It.is noteworthy that in spite of ethical, moral and social issues being
raised, more and more human biological materials including hair, urine
perspiration, semen, blood, heart, kidney are being patented.” It is appro-
priate here to mention the ruling of the California -Supreme Court which
protects Eoﬁorbo_omu\.ocﬂvminm from sharing the profits from commer-
cial marketing of a human cell line with those to whom it belongs. In this
case a surgeon had surreptitiously removed from the bedy of John Moore
a rate cell line (designed as ‘Mo’) and later patented it in 1984. The Mo
cell patent (U.S. Patent No: 443 8032) was subsequently sold by the
surgeon for a hefty amount of $ 3 million.* .

In agriculture, biotechnology has great impact on plant-based economic
and industrial development. Bio-technology has accelerated the pace of
plant breeding and proved useful in improvement of agri cultural productivity
by providing crops withraised yield ceiling, crops which are high-yielding
and disease resistant or are low-moisture or high-salt tolerant.

II. BIO-TECHNOLOGICAL INVENTIONS AND GENETIC EROSION :

The farmers throughout the world particularly in developing countries
have put in hard labour for hundreds of years to improve the crops they
have gtown, Through their careful observation, breeding and selection,
they have created a number of varieties within each on.ow..mﬁmomnm.. This
variation provides the main raw material for crop improvement today and
for the future. A ,.

Unfortunatety, this bio-diversity is now being threaténed by, théacts |

F mankind. Many of the

“traditionally grown _wza._wwa.mw.,:o.?mw.nﬂ exists”
in the world as. they have been replaced by Houoﬁ..ﬁﬁnﬁﬁu.nmnvwnmn.&%
applying bio-technology. Although it is true that bio-technalogy is able to
improve the traditional varieties but with the advent of hybrid seeds there

Devinder Sharma, Patenting of Female Species,
1994.

ibid.

Thid.

THE Hjvoustan Tmues, December 6,
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is a possibility that the traditional varieties, which may yield less but are
better suited to the local environment may disappear from the market. In
this way, modern plant breeding will be held responsible for the loss of
traditional genetic diversity. Co : : :

it 1s worth noting here an incident which took place in California, A
few years ago, when the multimillion dollar musk melon industry of
California was on the verge of being wiped out by fungal disease, resistarit
genes were brought in from India. India was never paid for those genes.
Apart from this, it is also noticeable that every Canadian wheat variety
today contains genes introduced from as many as 14 different Third World
countries. All the rice germplasm is taken from India and Japan to United
States of America free of cost.” Therefore, if this bio-diversity is eroded,
it may have the devastating impact on the entire world.

In-order to overcome this problem, many countries have started
establishing gene banks to preserve traditional landraces, varieties and
wild species in cold storage. Increasingly efforts mwn.m.mmo being made 1o
conserve material in the field, either on farm in the case of traditional land
races-and’ varieties, or in special habitat reserves in the case of wild
species.'” Though these efforts are appreciable, these are inadequate
today as they need -a.iot of funds. The problem is:acute: in- developing-
countries because once these traditional crops are lost, it would be very
difficuit for them to conserve them as they will not be able to spend a lot
of money on gene banks."

The United Nations Convenation on Biological Diversity 1992 also
raises concerns on the erosion of bio-diversity and obliges Member States
to conserve biological diversity. The Convention recognizes the sovereign
rights of the States over their own biological resources. India, being a
party to the Convention has enacted the Biological Diversity Act 2002
with the objective of conserving biological diversity and making sustain-

9. Swpra n3.at 2. . ) - :

10.. Brian Belcher.and Geoffrey Hawtin, A Patent on Life : Ownership.of Plant.and Animal.

TrResEErel TR KRGV A etall (ed) supra n. 3 at 284..

- Itis worth mentioning the establishment of International Centre for Genetic Engineering
afid Bio‘tethnology. One half of the Centre has been sef'up in New Delthi, India and.
‘the.sgcond half in Trieste, Italy. The Indian Centre is to work on problems of human |
and aniinal health, fertility and agriculture, whercas the ltalian Centre will concentrate
or industrial micro-biology and will work out new and venewable sources of energy.

- The two Centers may also take up other subjects that have a bearing on problems of
the Third World and solutions'to which can be found through Eo-an::.o_.omw... See

Jlignesh U. Chhatrapati, Bio-Engineering : A New Era for Third World, Tue HinpUsTax
Times, November 22, 1995, ‘
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able use of bio-resources.

A. UPOV Convention

- With respect to the protection of plant varieties, there is an‘interna-
tional convention known as UPQV Corivention (Union for the Protéction
of New Plant Varieties) which was adopted in 1961 and revised in'1972.
1978 and 1991. Under UPOV Convention 1991, plant breeders rights’
(hereinafter referred to as PBRs ) certificate are givén to those who
breed new varieties which are distinct, uniform and stable.'?

B Breeders’ Rights

Article 14(1) of the UPOV Convention 199] prescribes the breeders’
rights in fespect of the propagating material. The Article provides that
subject to Articles 15 and 16, the following acts shall require the autho-
rization-of the breeder o

- O.v..m.w.mmowra:o:.g w.n?.om;omom ?E.E..U:om:o:v.“
(i) conditioning for the purpose of propagation;
| (i) owwn.l,sm for sale; | -
(iv) mn:mdw or other marketing;
(v} exporting;
(vi) importing and .
(vii) w.&nﬁ.sm for any of the vc%o.mmm mentioned in (1) to (vi) above.

‘The revision of 1991 has considerably expanded and tightened the
rights of the plant breeders. The 1991 revision of the UPOV Convention.

-while leaving the term ‘propagating material’ to legislatures to define, has

E._nnnumn@..ﬂw.m W.ﬁivmw of infringing acts related to it. The term may be
extended to whole or part of the plant or a single plant cell from which a
whole plant can bé produced.  * - e

In~tespect of harvested iaterial, the Convention requires that the
authorization of the breeder is required for the product which has been
obtairied through the unauthorized use of propagating material of:the -
protected varicty.” Thus, the ‘breeder may allow" others to' produce the
variety but reserve to himself the ﬁmrﬁ.w,amsaosna in Article 14 (1) in

12. Art. 5(1), UPOV Convenrion 199].
13, Jd.Art. 14(2).
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respect of end product.

The breeder’s mcwroENm:.o: 1s also required in respect of products
made directly from harvested material of the protected variety through the
unauthorized :mn.:.. These products may include flour, oil, wine etc.
However, this right will be available to the breeder only if he had no
reasonable opportunity to exercise his right in relation to the said har-
vested material. Under Article 14(4), additional acts other than those
EnnaoE.mQ in items (i) to (vii) of Article 14 (1) (a) shall also require
authorization of the breeder.'s

C. Exceptions to the Breeder's Right

Article 15 of the UPOV  Convention provides exception to the
breeder’s right. Article 15(1) provides for compulsory nxoo—umoww. It
states that ‘acts done privately and for non-commercial purposes’'s and
‘acts done for experimental purposes’’ are covered under compulsory
exceptions. In addition to this, Article 15(1)(iii) exempts those acts which
have been referred to in Article 14(1) to 14(4) if done for the purpose of
breeding other varieties, except where the provision of Article 14(5) apply
(that is essentially derived variety). Thus, breeding a new variety by
making repeated use of protected variety is not an infringement as it is
covered by compuisory exceptions but commercialising the new variety
without authorization of the owner of protected variety will be an msmmn.w?
ment. The 1978 Act does not contain any corresponding provision.

The 1991 Act of UPOV Convention-does not take proper care of
farmers’ Interests as it makes it optional for the Contracting Parties to
protect the interest of the farmers. Article 15(2) provides that each
.Oosc.mc:dm Party may, within reasonable limits and subject to safeguard-
ing of the legitimate interests of the breeder, restrict the breeder’s :..WE
tn relation to any variety in order to permit farmers to use for propagating
purposes, on their own holdings, the product of the harvest which they
have obtained by planting on their own holdings, the protected <m1.o€ or

L T L T o T e A P S U

14, Id Art. 14(3). ' .
_m..._.:..ua&:ca.no above mentioned rights, the breeder has also got rights in relation to
(i) .<mmmn"mnm , which are essentially derived from the protected variety, where the
n_.m.:_“.n.ﬂna variety.is not :m..w:. an essentially derived <m1,nQ. Id. Art. 14(5)a)(i). :.J
varicties which are not clearly distinguishable in mnno&m:nn.iwr.yﬂr 7 from the
protected variety, /d. Art. 14{5)(a)(ii}, and (iii) varieties whose production requires the
repeated use of the protected variety, fd. Art. 14(5)(a)(iii). : .
16. Jd.Art. 15(1)i). ™.
17. fd. Art. ES(1)G). i

useful.’®
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a variety covered by Article 14(5)a)(i) or (ii). Thus, it is not mandatory
for:the Contracting Parties to incorporate farmers’ exception intheir
municipal-laws regarding plant varieties. Moreover, if 2 Contracting Party
provides certain rights to the farmers to use for propagating purposes, the
product of the harvest which they have obtained by planting the protected
variety on their own holding, such a right shall be available subject 6 the
legitimate interest-of the breeder orily. In'addition to this, such a right may

‘not be available against every Eoﬁnﬁnadmmng but may be restricted to

some varietics, as'the State may provide in'its laws. However, under the
1978 Act, it was not an infringement to save seeds from the harvest out
of the protected variety for the purpose of growing next crops.

III. TRIPS AGREEMENT

The TRIPs Agreement makes it obligatory for Member States to
provide patent protection to any inventions, whether product or processes,
in‘all fields of technology. The obligation’is, however, subject to the
fulfilment of the condition that the inventioris areniew, involve an inven-
tive step or non-obvious, and are capable of industrial application or

o

Members are free not to grant patent protection to certain inventions
where it is necessary to protect ordre public or morality, or to protect
human, animal or plant life or health or to avoid serious prejudice to the
environment. Members may also exclude from patentability plants and
animals other than micro-organisms, and essentially biological processes
for the production of plants or animals other than non-biological and
mictobiological processes.”® It is, therefore obligatory for Members to
provide patent protection to micro-organisms, non-biological and micro
biological processes. The TRIPs Agreement does not define the terms
micro-organisms or microbiological processes, I absence of any defini-
‘tion ,wﬁ_\.%ng?mﬂnoiwsr.ﬁio views have been expressed. The first view is

. that micro-organisms are microscopic or nltramicroscopic organisms,

whereas second view considers them limited to uni-cellular organisms

CUSUCH AE VIRiSes Al ae, bactetia, fungi aiid protozos and exclusive of cell:

lines, genes and genes sequences. Thus, TRIPs Agreement leaves some
scope for the Members to define these terms in their own way in their
municipal legislations provided the definitions are reasonable.

18. Art. 27(1), TRIPs Agreement.
19. Id. Art. 27(2) and (3). -

r




142 . DELHI LAW. REVIEW [Vol. XXIv
In case of plant varieties; the TRIPs Agreement obliges Members to
protect them either by patents or by an effective sui generis system or
by any ooE_u_.:mzo: thereof.?”® The TRIPs Agreement ‘does not-make. it
obligatory for Members to comply with the provisions of UPOV Conven-
tion for protecting plant varieties. . : : o

Under TRIPs Agreement, paténtee has the right of making, using,
offering for sale, selling, or importing the patented product for a period of
20 years from the date of filing.*’ Certain limited rights are also available
to the public against the patentee’s rights under the TRIPs Agrecment.

IV. ExI1STING LEGAL REGIME v INDIA

A. Patents Act wau

.FEEPE?@ context of bio-technology, only inventions relating to
methods or processes for the production of drugs, medicines, biotides and
food including the processes employing the use of micro-organisms were
patentable. No patent was being . granted in respect of claims for (i)
substances intended for use, or capable of being used as food, medicine
or drug; or (ii) substances prepared or produced by chemical processes
including biochemical, biotechnological and microbiological processes. But
after becoming a party to the TRIPs ‘Agreemient, it became obligatory for
India to amend its Patents Act 1970 in order to bring it in conformity to
the former. Consequently the Patents Act was amended by the Patents
gﬁmdmﬁmsc Act 1999 which inserted a new sub-section in Section 5 of
the Patents Act 1970 which' provides that a claim for patent of an
5<nd:.o: for a substance itself intended for use or capable of being used,
as medicine or drug "may be made and shall be dealt in the manner
provided in Chapter IV A.? The effect of this provision is that in respect
of .m:vm_ﬁmdoom as mentioned in Section 5 (2), exclusive marketihg rights
E._..:..vn‘ﬁnoﬁ.aog to the applicant.® - Thé exclusive marketing rights'are
granted for a period of five years, or till the date of grant of patent or the
date’ of rejection” of application for thé grant of patent; whichever is

2 -

S ..-,%.\.xnmﬁ.u.nn.h}?awwnodx_.m3:m,“_ﬁ.n.wm9:@..3.45;&»&3%{0 miaiketing Tights aré
transitory and in conformity with TRIPs Agreement.? . C

20, Jd. Art. 27¢3).

21. Jd. Arts. 28 and 33.

22, ﬂrm.nﬂg IV A of the PaTents Act 1970 provides for the grant of exclusive marketing
rights. . .

2). /d. 8. 24 B. ] .

24,7 Ibid. : - . N

25, ARt.'70(9), TRIPs Agreemeni.

b b g kg e R g 8 e
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The impact of amendment in Section § may be that modern drugs and
medicines may be available in India within a short span of time after their
tnventions: The prices, however, are likely to go up as the term ofipatent
has been raised to ‘twenty. years by the Patents:(Anfendment) A¢t:2002.

The Patents Act 1970 excludes from mrm m..mmn:_.mn of invéntion the
following and ¢onsequently rénders them unpatentable: ’

(i) an invention the primary or intended use or commercial.exploi-
tation of which would be contrary to public order orimorality-or
which causes serious 3&.:&8 to human, animatl o.ﬁm..m_mmrc.mm or
health or to the environment; o o

(iiy plants and animals in whole or any part thereof other than micro-
organisms but including seeds, varieties and species and essen-
tially biological processes for production or propagation of plants
and animals; or ‘

.(ifi) an invention which, in effect, is traditional knowledge or which
is an aggregation or duplication of known properties of tradition-
ally known components. 2 R

' 'The effect of the aforesaid exclusions .,m.m"ﬁrmﬁ even if there is a bio-
technological invention which fulfils the criteria of being ‘new’, ‘invglving
an inventive step’ and is ‘capable of industrial application’. no patent shall
be granted in respect of such invention if it falls under any of the aforesaid
exclusion. However, in case of seeds and plant varieties the protection
may be available under the Protection of Plant Varieties and Farmers’
Rights Act 2001.

The Patents Act confers upon the patentee, in case of a product
patent, the exclusive right to prevent third parties, from the act of making,
using, offering for sale, selling or impoiting for those purposes the product
in India. In case of a process patent, the Act confers the exclusive right
to prevent third parties from the act of using that process, and from the
act of using, offering for sale, selling or importing for those purposes the
-product.obtained-directly by that process in India provided that the product
obtained is not a product in respect of which no patent can be granted.
‘The Patents (Amendment } Act 2002, which received Presidetitial assent
on 25™ June 2002, brings the Patent Act GNO in conformity with TRIPs

Agreement.

26. S. 3, Patents Act, 1970. )
27. S, 14, PLANT VaRiETIES AcT. . e ey s
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B. Plant Varieties and Farmers' Rights Act 2007

The enactment of the Protection of Plant Varieties and Farmers®
" Rights Act 2001 (hereinafter the Plant Varieties Act) was an outcome of
the India‘s obligations which arose from Article 27(3)(b) of the TRIPs
Agreement which obliges Members to protect plant varieties either by
patents or by an effective sui generis system .or by any combination
thereof. India decided to protect plant varieties by a sui generis law i.e.
the Plant Varieties Act.

The Plant Varieties Act makes the following varieties registrable?”:

(1}  such genera and species as notified by the Central Oo<n_.:§n=ﬂ

(i) extant variety;2®

(it} farmers’ variety:® and -

(iv) essentially derived variety of such genera and species as notified
by the Central Oocﬂdgoi.s

The aforesaid new varieties shall be registered only if they conform
to the criteria of novelty, distinctiveness, uniformity and stability.> How-
VET, an extant variety may be registered on the criteria of distinctiveness,
uniformity and stability only.*? Registration of a variety is denied in cases

.Nw. >nno_d_._._m3m.NQVLR..:an:n variety” means a variety available in India which
is — :
(i notified under section 3 of the Seeds Act, 1966 ,or
(i) farmers’ variety; or
(iif} a variety about which there is common knowledge; or
{iv) any other variety which is in public domain,
29. According to S. 2(1) id, “farmers’ variety” means a variety which- -
(i) has been traditionally cultivated and evolved by the farmers in their fields; or
(ii) is a wild relative or land race of a variety about which the farmers possess the
common kmowldge.
30. /d 823 8. 2(i), defines “essentially derived variety”™ in respect of a variety (the

initial: variety  to mean to be essentially derived from such initial variety when jt-

i e emsmsdSepredominantly derived “feath S ch initial variety, or from a variety that itself

is. predominantly derived from such initial variety, while retaining the expression
of the essential characteristics that results from the genotype or combination of
Benotypes of such initial ‘variety; S
- isclearly distinguishable from such initial variety; and
- conforms { except for the differences which result from the act of derivation )
to such initial variety in the expression of the essential characteristics that result
from the genotype or combination of genotypes of such initial «..w:.mﬁx.,.
3. .S, 15(1). ) ~
32, 1d.8.45(2).
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where prevention of commercial exploitation of such variety is necessary
to protect public order or public morality, or human, animal and plant life
and health or to avoid serious prejudice to the environment.» m:iroﬁ:.o
registration will be mage of a variety of any genera or species . which
mvolves any technology mncluding genetic use restriction technology and
terminator technology and also such technology which is injurious to the
life or heaith of human beings, animals or planis.** This provision'is of
significant importance. The seeds with terminator technology can be used
only once as the seeds saved from such crops will not grow and every
time farmers have to buy seeds from the market. This causes substantial
loss to the farmers. The provision prohibiting the use.of terminator.tech-
nology in-any variety, genera or species, thus frustrates the objectives of
multinational companies intending to market such varieties in India.

An application for registration of a .mmlmq can be made by the breeder

‘or his successor, assignee of the breeder; farmer or group of farmers or

communtty of farmers claiming to be the breeder of variety; any person
authorized by any of the aforesaid persons; or any university or.publicly
funded agricultural institution.? During the term of registration, the breeder
or his successor, his agent or licensee gets the exclusive right to produce,
sell, market, distribute, import or export the variety.* The m;.c,ﬂon,u.oz of
Plant Varieties and Farmers’ Rights Authority (hereinafter “the Author-
ity” ) is empowered to grant compulsory- licence to any interested person
after the expiry of three years from the registration if the reasonable
requirements of the public for seeds or other propagating material of H.:n
variety have not been satisfied or the seed or other propagating material
of the variety is not available to the public at a reasonable price.?’

33. /d.S. 29(1).

34. Id. S.29(3). )

35. /d.S. 16(1). The registration is made for nine years in the case of trees and vines and
six years in the case of other crops. The registration may be reviewed and :.w_..mina
on payment of fees. The tota] period of validity, however shall not exceed erﬂnnn,
years from the date of registration in_case of trees and vines; fifteen years from the

 date of notification in case of extant variety ; and fifteen years from the date of
registration in all other cases. /4, S. 24(6). :

36. Id. S 28(1), . . . )

37. 1d. S, 47(1). The PLanT VARIETIES AT also provides for the researchers’ rights maa
farmers’ rights. Under S. 30, any person may use registered variety for conducting
experiment or research. Further, use of a registered variety is allowed by any person
as an initial source of variety for the purpose of creating other varicties. However,
the authorization of the breeder of a registered varicty is required where the repeated
use of such variety as a parental line is necessary for commercial production of such
other newly developed variety. , . ;
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“ Section 39 provides for farmers’ rights. A farmer who has bredor
developed a new variety is entitled for registration and other protection in
like manner as.a brgeder of a variety. Further. a farmer who 1s éngaged.
in the conservatioh of genetic resources of land races and wild-relatives
of economic plants and their improvement through selection and presers
vation is entitled-for recognition'and reward from the Gene Fund. provided
that material so selected and preserved has been used as donots of genes
in varieties registrable under the Act. Apart from the: aforesaid nghts. a
farmer is deemed to be entitled to save, use, sow. resow, exchange. share
or sell hus farm produce including seed of a protected variety in the same
manner as he was entitied before the coming into force of'this Act. With
the inclusion of this right, the apprehensions of the farmer community are
set at rest. Eoin«.mn. the farmer 1s not entitled to sell branded seed® .of
protected variety.™

In dddition to the breeders’ rights. _.nmnm?rﬁ.m rights and farmers’
rights. the Plant Varieties ‘Act also provides for communities :rights,
Section' 41 provides that'any person. group of persons or any governmen-
tal or non-governmental organization may on behalf of any village or local
community in'India. file in any notified centre, any claim attributable to:the

¢ontribution of the people of thiat village orlocal community in the evolu-
tion of ‘any variety for the purpose of staking a claim on behalf of such
village or local community. The centre may verify the claim. and if
satisfied, report its findings to the Authority. The Authority. if satisfied
after making enquiry, may issue notice, to the breeder of that variety-and
order him to grant such sum of compensation, as it.deems fit. to the
claimant. The compensation ordered by Authority shall be deposited in the
National Gene Fund by the breeder.*™

V. CONCLUSION™

. In-order to perform her o_u:mm:.o:.m arising out of the TRIPS Agree-
ment, India has amended her Patents Act 1970 by enacting the Patents
ﬁ>:._o:a:,_n:3 >oﬁ woom ,E:n_._ ﬂ:.oﬁana mmnn_:m.a E.oﬂmo:o: to U.o ﬁnor-

nolsgigat ihventions:” e

Another development in India in the field om_zﬂn:noﬁ:m_ E.ovo:% law
took Emor when the P:.__E.:mﬂﬁ m:moﬁma the Plant Varieties >Q The Act

8 m_d:n_ca seed rmeans any seed put in & package or ahy other container and labeled tn
T oa n._m:anq __._n:nm::m that such mnon_ is'of a variety Eoﬂonqna ::an_‘ ::m >Q
397/ S30(y ,u_.oEmo s : , v B
ac.im.: ’ SR Taem T

rd Yt YL E S e b i h o a Bt o NR R U EA v e et At v b . A
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is an outcome of prolonged debates and discussion on the subject. The
Plant Varieties and Farmers’ Rights Bill 1999 which was introduced in the
Parliament was referred to the Joint Commitiee of the Parliament. The
Joint Committee presented its report along with a redrafted Bill to Lok
Sabha omnr 25% Aupuist, 20002 The Bill was €hacted. with minor changes.
The Act maintains a balance between the xights of breeders and the rights
of researchers and farmers. The Act provides conducive environment to
the breeders to develop new varieties and at the same time sets at rest the
apprehensions of the farmer community by allowing them to retain their
harvest for the purpose of sowing and re- sowing. The use of terminator
technology i fﬂnnaﬁbm new varicties is disallowed. The Act Em.oa:nnm
the concept of benefit sharing and constitutes the National Gene’ Fund for
the benefit of fariérs. The 'Act intends to prevent mU:mm of Jc,.nnmﬂ.w
rights G% ﬁ_.oﬁa_dm for grant of oon:u:_mo? :onnomm.

To sum cv,,ﬁ:n Patents Act 1970 and the Plant Varieties Act «S:
prove F&ﬁw& in the promotion of bio-technology and new plant varieties
respectively. >mn@zm8 measures have been taken to prevent abuse. of
rights under, Uo.& the Acts. It is.only with the passage of time that we s::
know :ﬁ pros and cons of the working of the Plant Varieties Act.




CONFLICT BETWEEN TRADE MARKS AND
DOMAIN NAMES

Poonam. Dass*

Hnngo_omﬂ.om_ changes have made the world very small. Today goods/
services/information are available on Internet at the click of a mouse.
Many dotcom companies have been established to sell their products or
provide services or information through internet. These business organi-
zations host a website for doing business on internet. These websites can
be accessed by a consumer through the internet address of the company.’
Part of the address viz, yahoo.co.in, rediff.com, bisleri.com,
expressindia.com is known as the domain name. Sometimes the cénsumer
does not know ‘the intérnét address of the company and tries to usé the
trade names or trademarks of various commercial organizations to access
therr sites. This may léad them to some other site, which is doing businéss
In some other goods or a pornographic site. This affects the goodwill and
reputation of the owner of trade mark or trade name. Hence such domain
names ¢come in conflict. with the legal rights-of the owners of the trade
mark or trade name. . - _

This .m,.n.ﬁ.oﬁn is an attempt to study what is domain name and trade
mark, how domain names can conflict with the iegal rights of the owners
of trademark or trade name and what ‘efforts have been made by legis-
lature. courts and international organizations to resolve such conflicts.

I. Domain Namis

An internet site can be accessed .Ea:.m: its Internet Address®. Every

Lecturer, . Campus rmi-..nnnb:ny.m.mn:mv‘,‘_,.oﬁi..,..mi.,,,.rC.E,<n...m._.3ﬁ;am......_uﬁi..%r[l.

Delhi-1 10007, Contact:pd_70_70@yahoo.com.-. o

I. - Forexample rnu..b..iié.wmroo.no.5.&:?.\.525.Samwﬁ.oo:g. http://www bisleri.com,
hup:trwww.expressindia.com. . .

IRACLU v Reno 929 FSupp 824,830, 845 (EDP 1996) Judge Mokenna has explained

internet address system as follows: “Each host computer providing internet service

has a unique Internet Address, Users seeking to exchange digital information (e-mail,

e

computer programs, mages, music) with a particular Internet host require the host’s
address in ordeér to ‘establish a no_._:no".ma.:. Host gctually possesses ﬂi.n,./mm_._m_.Em
addresses, a nurieric IP Address such as 123.456.123.12 and an alphanumeric *Domain
Name” sirch as microsoft.com with greater mnemonics.”
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computer on the internet has a unique address just like a .telephone
number, which is a complicated string of numbers between 0 to 255,
known as Internet Protocol Address (IP Address). This number is divided
mto sets of 4 by full Stops and is also known. as Uniform Resource
Locator. For example 207.82.250.251 where 207 is the network, 82 and
250 refer to sub-networks and 251 is the computer itself. This address
being difficult to remember, a system of Domain Names was developed
known as DNS. The DNS makes using the internet easier by allowing a
familiar string of letters known as domain name. Instead of typing IP
Address the web page can be accessed by typing a domain name®. It is
a mnemonic device that tmakes addresses easier to remember.

Types of Domain Names

There is a hierarchy of Domain Names:

(1) Top Level: X _
{a) Generic Top Level Domain Names (gTLD).* . ,
() Country Code Top Level Domain Names (ccTLD).’

u.wOnnxmiU_nmv>ma3ww, bw..w.m,mno:.._&m_.mmcu._wc.qo._cc and its domain-name is
yahoo.co.in, IP address of IBM is 129:42.17.99 and the domain name is ibim.com.
‘When an internet user enters a-domain name into a software application such.as a
browser program or FTP.client, the software sends that name to one of a4 number of
Domain Name Server .Oo_.,nuc..ﬁnqm. The Domain Name Server searches in.its database
for the IP Address, which matches the domain name, and then return 5, the [P Address

to the requesting software application. Once the software has received the IP Address ]

it can be used to communicate with the server to which domain name refers. This is .
" the reason why ﬁoamm:,awi.mw are unique; if they are labeled with more than one 1§
Address, it would be uncertain' which server has to be contacted. Se¢ Chris Reed,

INTERNET Law Text AND MaTERIALS 38-39 (2000). , - .
4. There are seven main gTLDs ending with .com for commercial corporations,.edu for
educational institutions,. net for organizations involved in internet operations such as
internet service providers & network information centers, .org. for' miscéllaneous
organizations-not for profit, .gov for goveriiment entities including royal mma_;mm. .mil
for military anid defense entities, .int for international organizations. Sevén new

e GELDS -have--been-announéed -by Internet Corporation for Assigned Nanies and

Numbers (ICANN) on _m.:.wcoo” These are .biz | .info » -Pra, .name , .museum ,
-coop . and .aero . The domain natnes ending with .com , .net , .org are registered
through mapy different companies which are accredited by ICANN known as registrars.
Eg. Network Solutions Inc. in USA| Direct Information Pvt Ltd in India
(www directi.com}. The list of registrars'is available at www.internic.net/origin.html.

5. These indicate the co untry of Hm_.m:.m,z.o:.. For example .in for India, .de for Germany,

Jp for Japan. Each of these domain bears a two letter country code derived .3.0,3
Standard 3166 of the International Standardization Organization {[SO 3166).They
are 244 in number. A list of ccTLDs is available at i=><.._.w_.,.m..o._.m.,nn:a\nn,ﬁ_n-écn_.m.uc.:
" The rules for registering domain names in the ccTLDs vary significantly and some are

s
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(i) Second.Level Domain Names (SLD)

(a) for gTLDs : The organizations generally like to register their
trademarks ‘or trade names as second level domain names.

(b} .on. noHHUm : For ccTLDs second level domain name mm.ﬁﬂoﬁana
3. the anm_mﬁma Hmmﬂmnn::m the domain names.*
(1i1)- ,;:d Level Domain Names(only for ccTLDs): The ﬁ:a Level
. Domain Name is chosen by the organization which wants to register.
it It ‘may be: a real world trademark or trade name. For example
‘tata.coiin where SS is third ~o<o_ :domain name. - :

The 8\8_ aoEmE names ﬂmm_mﬁﬂdm Eolaiam are 31497437 and .com
registrations are 21783099 internationally.’

II. TRADE MARKS

A trade mark is a visual symbol in the form of a word, devise, or a
label attached to articles of commerce with a view to indicate to the
purchasing public that they are the goods mamifactured or otherwise dealt
in by a particular;person as distinguished from similar goods manufactured
or dealt in by other persons. The mark should ‘be distinctive or nwﬁmEn of
distinguishing the goods of ore person from another A miark which is
descripiive ora mncmnmﬁ?om_ hame-in-its o&EmQ Emd_momsnn is incapable
of'distinguishing goods of one person from another.® A person who sells
his goods undeér a‘particular trade mark acquires a sort of limited exclusive’
right’ to the use of mark in relation to those goods.”

ﬂnma_é.na for use _u< citizens of the oo:nmvo:a_am noc_._:% In India it _m registered by
Zm:o:m_ On:ﬂm ﬁo_. Software .ﬂmnr:o_omﬁzﬁumj which is a Oo<n33m5 “of India
c_.mm_.__\m:o: m:a is m: accredited registrar of ICANN.The _.nn::m:,_n_:m ofregistration
" are available at 36 Hwww.indianregistry. :mioE::mD htm. .
6. In ::..:m for* 5 ccTLD the seeond level domain are .co, ?3 -ac, .res, .gov, .mil,
. f, _oﬂm _sa. -gen..For example ‘.co. _= for companies.
7. m"m:m:nm w-o_.: Zmﬂsmanm _..a website: r:u Thwww, ‘domainstats.com.
8. m.wn 9, ._,_c,_um AND men:>zommm Marxs AcT 1958.
9. mnn P. Zmamwm:mz “z._.mr_‘nnqc‘;r vwo_umm.? Law (1997). 8. m?v id. aﬂ,:._nm trade mark

i iy

e e Y mg@ﬂmﬂmﬂna or ﬂBUOmoQ to be used in qa_m:o: to mooam for the purpdse of indicating

v
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The service marks are not covered under the definition of trade marks
under Trade and Merchandise Marks Act 1958 but the courts are giving
protection to the service marks under common law remedy of passing
off.'" Trade marks with respect to goods mu.o.ﬁnoﬁnﬁa through ._dm:zmm-
ment action for the class of goods for which the mark is registered under
the Act'' The definition of trademark under Trade Marks Act 1999
includes both goods and service. The Act also protects well known trade
marks through infringement even though the goods are dissimilar.'> This
Act 1s yet to be implemented.

A trade mark performs four functions - it identifies the naoacoﬂ mca its
origin, guarantees its unchanged quality, advertises the product and creates
an tmage for the product.

II1. Is DoMAIN NAME o TRADEMARK

Domain names were created to serve the technical function of provid-
ing addresses for computers that were easier to remember than the
underlying IP Addresses. As commercial activities have increased on the
internet, domain names have become part of standard communication
apparatus used by businesses to identify themselves, their products'and
their activities. Advertisements appearing in media now routinely include
a domain name address, along with other means of identification.and
communication such as corporate name, trade mark, telephone number
and .facsimile -number. But whereas telephone and facsimile nimber

consists of anonymous string of numbers without any other significance,

the dornain name, because of its purpose of being easy to remember and
to identify, often carries an additional significance which is connected with
the name or mark of business or its product or services."

nn_.moﬂ having :5 _._m_.: m:r.n_. as E.ov:mﬂoﬂ or as. qnm_ﬂn:& user, to use H.‘:a mark
Erﬁ:m_. m_,.._.mr or é_z._o..; mr% I a_nm:on of the' _mnazQ of that person; S:2(zb) of
._.E,.Un ZEcG >n.q 1999 also amﬂamm :.man Emzn as > a mark ‘which is capable of
a,m::m: shing the mooam or services of one vmﬂmo: from thosé of others and include
; m:w: ﬁmnxmm_:m m:n_ ncav_sw:o: of colours,- used or proposed to be
. ,_._m._un_ﬂ_ﬂ _.n_m : fo wooam for the uEvOmn a?:a_nmzsm orsoasto :._a_nm:w aconnection
in the eotirse of tradé Um?.nn: the mooam and soime person ‘having the :w:n either as

in the course o

)¢ u..,hm»mw. QF, 25 Ieg tered _._mQ.. 8 cmn :.6 Bm% iroﬁoﬂ i_n_._ or withqut any
# m.m. ot oL LS s YRRy Y
.?v«m@ W_,..&m.“&
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or so as to indicate a connection in the course of trade vmﬂimn: the goods and séme

10. Lord Diplock tn Erven Warnink v. Townend (1980) RPC 31 at 93 described passing
off as foliows:
(1) misrepresentation (2) made by a person in course of trade (3) to prospective
customers or ultimate customers ~f goods or services supplied by him (4) which is
calculated to injure the business or goodwill of another trader and  (5) which causes
.actual damage to.a_business.or goodwill of the trader by whom the action is-bought
or will probably do so. ’ o
11, 8.29(1), Trabpe anp MERCHANDISE Marks Act 1958 says a registered trade mark is
infringed by a person who, not being the registered proprictor of the trade mark or
a registered user thereof using by way of permitted use, uses in the course of a trade
mark which is idertical with, or deceptively similar to, the trade mark, in RF.:.o.:.. to
any goods in respect of which the trade mark is registered and in such manner as to
render the use of the mark likely to be taken as being used as a trade mark.
12. See 8.29{4)(c), Trape Marks Act 1999 '
13. See WIPO. THE MANAGEMENT OF INTERNET NAMES AND ADDRESSES: INTELLECTUAL PROPERTY
Issues, INTERIM REPORT OF THE WIPO [NTERNET Dosais Namt Process 3 (23 Dec 1998).
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Domain Names are relevant because consumers often perceive them
as performing in electronic commerce, much the same role as trade marks
and trade names have historically played in more traditional modes of
business. The courts in the USA have held that “*Domain Names may be
a valuable corporate asset as it facilitates communication with a customer
base™. "

The Indian courts in series of decisions viz. Yahoo Inc. v. Akash
Arora'®, Rediff Communications v. Cyberbooth'®, Agua Minerals Ltd
v Pramod Borse'’, Dr. Reddy’s Laboratories Ltd v. Manu Kosuri'®,
Info Edge (India) Pvt. Ltd v. Shailesh Gupta'®, Celador Productions
Lid v. Gaurav Mehrotra®® have held that a domain name is more than
an internet address and is entitled to equal protection as trade mark. The
services rendered on internet are also protected under the action of
passing off. .

IV. CONFLICT BETWEEN TRADEMARKS AND DOMAIN NAMES

A legal right in a trade mark occurs:

(1) if the mark has been registered under Trade and Merchandise
Marks Act 1958 as trade mark or

{2) by use of the mark for irading which prevents others from using
the mark.

An e-business while starting business on internet makes them more
exposed to trade mark infringement or trademark dilution or passing off

actions.

Conflicts between the holder of trademarks and domain names gen-
erally occur in the following manner:

1) insufficient names to satisfy trademark holders

2)  global nature of internet may lead to trademark dilution

14. ACLU v. Reno supran. 2. Also see Card Service International v. McGee 950 m.m:_u__u
737 (ED Va [997) where the court observed “Domain Name serves same functien as
trade marks and is not a mere address or like finding number on the Internet and
therefore is entitled to equal protection as trade mark™.

15. 1999 PTC (19 201.

16. AIR 2000 Bom. 27.

17. 2001 PTC 619%(Del}.

18." 200t PTC 859 (Del). .
19. 2002 (24) PTC 355 {Del).

20. 2003 (26) PTC 140 (Del). ~

.
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3)  cybersquatting
4)  use of trademarks as Meta Tags

5)  use of deceptively similar domain names

A Insufficient Names to Satisfy Trade Mark Holders.

A domain name must be absolutely unique. In other words there can
be only one holder of domain name. There may be multiple persens and
organization with the legal rights for the same name under the trade-marks
law. If the use of trade mark would be likely to deceive oﬁ.wmm;mn
confusion, the same cannot be used by any other person for their.own
goods.” But if a trade mark is registered subject to territorial limitation,
the other person can use the mark in a different HQ.:.HO.J\. >i,~..§n~
instance could be where a trade mark has been used by the other persen
on dissimilar goods and which does not cause confusion, then the saine
mark can be registered for such goods. - The Act also protects the honest
and concurrent user of mark for same .goods or description of goods
subject to conditions or limitations.* Hence, there can be number of users
of the same mark. These users would like to register their trade marks as
domain names to promote their trade on interfet. In India if there are 3
trade mark holders whose trade mark is identical say ABC and all.of them
want to register ABC .co.in., who is entitled to domain name? The general
approach which seems likely to be-adopted is the first come, first served
principle, leaving the remaining 2 dissatisfied. The same ﬁ:..ozaa occurs
for gTLDs where the same trademark holders are in different jurisdic-
11ons.

1 .

This problem of scarce capacity of gTLDs was resolved by the
introduction of c¢TLDs whereby the right holders could register under the
ccTLD in which they hold registered mark. But if the right holders are in

¢ different jurisdictions, 'to resolve the conflict it was suggested that the

number of gTLDs be increased to 100. Some have called for specific
proposals to have gTLDs for registered trade marks and gTLDs for
specific-elasses-of-business: One particular proposal from Emmohmaw.. :
gested the creation of gTLDs specifically for registered trade marks with
second level domain of randomly assigned number strings to help differ-

21. See 5.11(a), TrADE AND MERCHANDISE MaRrks AcT 1958, Also see S.9(2), of Trabe
Marks AcT (999, ' ’
Sece $.12(3), Trabe AnD MERCHANDISE MARKS ACT 1958: Also S.1 2, TRADE MARKS ACT
1999, ’ ' :

[
[R]
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entiate between identical trade marks belonging to separate right holders.
The more memorable the number string the higher the registration fee.
But this would again lead to conflict over who could register the second
level domains with squabbje$ over certain memorable numbers? .

B. Trade Mark Dilution

Internet can be accessed form anywhere. A trade mark registered in

the domain owner’s jurisdiction is displayed in other jurisdictions where a
different person may hold the same trade mark for dissimilar mooﬁ. Even
though there is no actual trade mark infringement because the lines are
dissimilar, there is nonetheless danger of trade mark dilution i.e. lessening
the capacity of a famous mark to identify and distinguish goods or
services. For example a domain name maruti.com registered in Fm USA
‘may conflict with the trade name Maruti in India as use of domain name
Emu‘ be detrimental to distinctive character and repute of the trade name
as the site can be opened from India alse.?

The plaintiff has to prove that

() it owns the trade mark
(i) the mark is distinctive and famous
(i) the defendant’s use is causing dilution

~

The underlying object of this doctrine is that there is a presumption

that the relevant customers start associating the trade mark with a new
and different source. It results in smearing or partially affecting the
descriptive link between the mark of the prior user and its goods. In other
words link between the mark and the goods is blurred.”” This is 5.52: as
dilution by blurring. For example. if an online clothing company were
allowed to use www. fidelity.com as its domain name, _U_E,:dm would
eventually dilute this world famous trademark doing business in mutual

- 23

24.

as.

-See-Reed -Chris, supra-n.-3-at 472 Also see-Levis-Davies:-A-Mopst-For-Inrernet-

REeGuLATION? ConstrUCTING A FRAMEWORK FOR REGULATING ELECTRONIC COMMERCE uM.
48 (1999). . . .

In the USA. FeperaL Trabe Mark Dicution AcT of 1996 amended the Lantanm AcT
to protect companies against ditution of famous and distinctive marks. FEDERAL TRADE
Marg Dicumion Act 15 USC § 1125(c) provides: The owner ow.w ?30_# mark shaki
be entitled...t0 an injunction against another person’s nﬁE..:mH._m_ use in commerce
of a mark or trade name, if such use begins after the mark has caoo:...n:wm:go.._m and

-

causes dilution of the distinctive quality of mark... -

Caterpillar Inc v, Mehtab Ahmed 2002 (25) PTC 438 (Del} at para 16.

R IO TR
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funds.*In India the court has held,

Another kind of dilution is by way of sullying or impairing *
distinctive quality of trade mark of a senior user. This in +
common parlance is known as dilution by tarnishment [Em-"~
phasis supplied]. The object of such an invasion is to tarnish.
degrade or dilute the distinctive quality of a mark. For example -
if an attempt is made to communicate a message that a particu-.
lar product of senior use is injurious to health or is inferior in
quality some epithet is used in the advertisement. For example
to convey the message that Coca Cola is bad for health,.
advertisement campaign saying Drink Cocaine in the same font
and stylised script as used by the senior USEr, junior user.is
guilty of dilution.... There is no need to establish likelihood of
confusion as to source, affiliation and connection...*?

As far as the Indian statutory position is concerned Sectionl 1(2)(b)

of the Trade Mark Act 1999 does not allow registration of marks which
are detrimental to the distinctive character and repute of the well known
mark already registered.®® Section 29(4)(c) of the Act says that an
infringement action can be taken against such person using the mark

26.

27.

See Ferrera e, al., Cvaer taw TEXT AND Cases S | (2001). Also sce Tops "R Us v.
Richard Feinburg 98 Cir. 2780 (AGS). 1998 US Dist Lexis 1721 7 (S.D.N.Y.), The
US court held that defendant’s use of domain name gunsareus.com for e-business
selling firearms neither infringed nor dituted the trade mark of plaintiff. However, the
decision was reversed on appeal.

Caterpillar Inc v. Meltab Ahmed stpra n. 25 at para 17. In the US case of Hasbro
Inc v. The Internét Entertainment Group 1996 W1. 84853 (W.D Wash. 1996)27,
the plaintiff used Candyland for a children’s game. The defendant used candyland.com
as a domain name for a pornographic site. The court held that this caused dilution
by tarnishment and would degrade the quality of the Candyland mark.

In Toys “R"Us v. Akkaoui 1996 US Dist LEXIS 17090 {N.D. Cal Oct 29, 1996).
Plaintiff's Toys “R"Us & Geoffrey, Inc are mass market discount retailers of
children’s toys and games. Defendants were doing business under the domain name.

-Adult “"R"Us.com on internet for sexual devices and clothing. Court held ?w_»..,_.uwm :

“R"Us is famous and distinctive. Toys “R"Us and Kids “R"Us marks arc eligible for
protection from dilution. Adult “R"Us tamishes the mark of plaintiff by associating
it with the line of sexual products. -

S.11(2) - A trade mark which-

m.v ...... i

b) s to be registered for goods or services which are not similar to those for which
the earlier trade mark is registered in the name of a different proprietor, shall not be
registered, if or to the extent; the earlier trade mark is a well-known trade mark in India
and the use of the later.mark without due cause would take unfair advantage of or be
detrimental to the distinctive character or repute of the earlier trade mark. .
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having reputation in India and without due cause takes unfair advantage
of or is detrimental to the distinctive character or repute of the registered
trade mark.” The Act does not specifically use the word dilution of
trade mark but lessening of capacity to distinguish are covered by the

words ‘detrimental to the distinctive character’. There is no statutory -

remedy under the Trade and Merchandise Marks Act 1958.

In Tata Sons Ltd v. Manu Kosuri*® The suit arose on account of
Emm‘munno_uam:o: of the plaintiff’s trademark TATA by defendents as a
part of series of domain names that have been registered by them
incorporating the well known mark TATA. Court held that the defendant’s
use of the impugned mark name is thus aimed at diverting the business of
the plaintiff and would irreparably damage the reputation and good will of
the plaintiff by tarnishing of the asset ie trade mark TATA by the
aforesaid activities and restrained him from using name TATA in any
business and in any manner dealing in any goods or services under any
domain names mosﬁ:inm the word TATA or any other mark/hame which
is identical or deceptively similar to trade mark TATA or containing the
word TATA on the internet or otherwise, and causing dilution of the trade
mark TATA.

C. Cyber squarting

A cyber squatter registers domain names in an attempt to extort
money from the trade mark holder for transfer of the domain name. This
activity is known as domain name piracy. cyber piracy and cyber
squatting.The domain name holder may not have actually used the domain
name in respect of the trademark holder’s goods or services i.e. he has
not commutted any direct infringement of trademark, yet the courts have
provided remedy to the trade mark holder on the various grounds, including

29. S:29(4)- A registered trade mark is infringed by a person who, not being a registered )

.Eoc:mnoqgmvaawo::mm:mvwému\om,._u.m_..g_.znaamn._._mom_.zno:_.mmc:ﬂmmn.mgm_.r

which — :

2} -

b) : _ .
¢) the registered mark has reputation in India and the use of the mark without due
cause ftakes unfair advantage of or is detrimental to. the distinctive character or repute
of the registered trade mark. -

301 2001 PTC 432 (Del) - The domain names involved were Jrdrata.edm. ratantata com.
tatahoneywell.com. ratayodogawa.com, tarateleservices .com. tatasst.com.
tatapowerco.com, tatahydro.com. tatawestide.com. tatatimken.com.
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trade mark dilution® passing off** and unfair competition.

In 1996, NST (Network Solutions Inc.) first adopted its Domain Name
Dispute Resolution Policy. Under this policy, if a domain name was
identical to a federally registered trademark, then the complainant (trade-
mark owner) could give written notice of the conflict to the domain name
holder. provide satisfactory evidence of trademark ownership to NSI and
thus effect a domain name change transfer. From a trademark owner’s
perspective, this dispute resolution policy was quite limited. [f the disputed
domain name was not identical to the registered mark, the trademark

owner would have no recourse through NSI and would have t6 resort to
court action. .

In  Agua Minerals v. Pramod Barse®® The defendants demanded
large sum of money for transferring domain name bisleri.com which he
was using for a different activity, to the plaintiff who were the owtier of
registered trademark BISLERI. The court held that it is likely to cause
enormous harm and prejudice to the plaintiff resulting in pecuniary and
other losses. The fact that he is re-offering the domain name to the
plaintiff against huge amounts of money bares the ill designs and bad faith
of the defendant in getting this domain name registered. The court
restrained the defendant from using the mark on the ground of passing off
and held that the plaintiff can approach NSI to get the domain name
transferred.

31, Sce US case Panavision International 1P v, Toeppen Case No 97— 35467 (9th Ciy.
April 1998) defendant had registered over 100 trade marks as domain names, and had
scverzl times offered to scll them to the trade owners including offering to sell the
domain panavision.com to the plaintiff at the substantial price. He did not use these
marks in relation to goods or services in respect of which the marks were registered,
for examplie website www.panavision.com contained photographs of the town of
Panc, Hlinois. The court held defendant guilty of infringing the Fgperar Trang Mark
Dicumion Act 15 USC § 1125(c).

32. See UK's case Marks & Spencer PLC v. One in a.Million Lid [1998] FSR 265 - The

.. ..defendantavas a domain.names dealer. who had registered many domain names using

prominent British busingss names and trade marks such as G.:_.mﬁrm:m.nc_:.
marksandspencer.com, sainsburys.com, virgin.org, bt.org, britishtelecom.co.uk. the
court decided in favour of the plaintifi’s on tue Basis of the defendants passing oft’
because any future use of a domain name which was similar or identical to houschoeid
names such as those of plaintiff©°s and also explicit threats to sell the domain nane
to any other interested party would inevitably amount to passing off.
33. 2001 PTC 619 {Dek): Also refer to Dr. Reddy's Laboratories Lid v. Many Koseri 2001
" PTC 859 (Del) where the domain name registered by defendant was drreddyslab.com
similar to Dr. Reddy which is a famous mark and Tata Sons Ltd v. Manu Kosuri 2001
PTC 432 (Del) - ’ :
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In order to solve the problem of cyber squatting, the USA has passed
Anti Cyber Squatting Consumer Protection Act 1999 (ACPA) which
amends the US Trade Mark Act 1946. It created civil liability for bad
faith** registration with the intent to profit of domain names that are
identical or confusingly similar to distinctive trade marks* or which dilute
famous trade marks.** Personal names (e.g. madonna.com ) are also
protected.’ Remedies under this include injunctive relief, the forfeiture or
cancellation of the domain name,® actual damages or profits or elective
statutory damages of between $1000 & $100000 per domain name.?
ACPA was used in Sporty’s Farm LLC v. Sportsman’s Market Inc to
uphold an appeal decided under Federal Trade Mark Dilution Act.*

In both Trade and Merchandise Marks Act 1958 and Trade Marks
Act 1999 there is no provision for protecting the trade mark holders from
the menace of cyber squatting. There is a need to amend Trade Marks
Act 1999 to protect those trade mark holders whose mark are distinctive
but not famous, from cyber sqatters who intend to gain profit from
registering such deceptively similar domain names on the lines of the US
legislation of 1999,

34. A non-exhaustive list of factors to be considered in determining whether bad faith
exists includes:
- the prior bonafide use of the name in the offering of goods or services;
- the provision of material and false contact information when applying for domain
registration;
- the person’s offer to sell or ctherwise assign the domain name to the mark
offering of goods and scrvices; and the registration of multiple domain names which
the person knows are identical or confusingly similar to distinctive marks or dilute
famous marks: See Reed Chris supra n.3 at 55.
35 15 USC § 1825(a)dy 1 AXTD).
36. 15 USC § 1125(@) ()1 A)(ID.
37. 15°USC § 1129(b).
38, 15USCE 1116
3. i3 USC§ LT
40. In this the plaintiff was a mail order company which sells products to pilots and
aviation enthusiasts, and which had used and registered as trade mark the logo
‘sporty’s’. A competitor, Omega , entered into aviation product business under the
name of Pilot’s Depot and registered the domain name ‘sportys.com’ with NSi.
Following complaints by plaintiff , the Omega sold the domain name to its newly
formed’ E_._c:w owned subsidiary Sporfy’s Farm, (_i.:n: sold Christmas trecs, and
which _uomms advertising on ‘sportys.com’ web page. The' Court of Appeals for Second
Circuit affiried the lower court’s injunction requiring Sporty’s Farm to relinquish
the domain name to plaintiff , applying the new cyber squatting law. The court found
that the’ Bmlﬂ ‘Sporty’s’ was distinctive as defined in ACPA and thus it did not need
to’ wsm Erira_. sporty’s mark ‘was famous and there was a clear a<_an=nn that the’
_u:_.v_umn of domain name registration was to compete the plaintiff in its aviation
préduct ‘market. 53 USPQ 1570, WL 124389 (2nd Cir. 2000).
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D. ICANN's Uniform Dispute Resolution Policy (UDRP)’

Due to rise in domain name disputes relating to infingement, dilution,
or cyber squatting, on the recommendations of WIPO a report o: the
[nternet Domain Names was released in 1999, On the basis of the report
ICANN adopted a Uniform Dispute Resolution Policy (UDRP) which
went into effect for all registrars on Jan 1, 2000. The policy enables
ICANN to cancel, change or transfer aoBmE name registration on the
written or electronic instruction from a registrant and the Hnon:uﬁ ow a
decision from a dispute resolution service provider appointed :s&an nro
policy. There are four dispute resolution service :

(i) WIPO Arbitration and Mediation Center based at Geneva
(www.arbiter.wipo.int.centre)

(1)) National Arbitration Forum based at Minnenpolis, Minnesota,
USA (www.arbforum.com/domains/domainintro.html).

(iii) DeC based at Montreal, Quebec, Om:mam (www, n_.nmo_c:on ca/
services/dnd/arb.htm)

(iv) CPR based at New York {(www.cpardr.org/home/.htm). ‘

The UDRP is limited to cybersquatters and uses a mandatory proce-
dure to resolve issues. The mandatory procedure is enforced through
contracts imposed by all ICANN registrars on all domain name regis-
tranté. Under Para 4(a) of policy all registrants in following situations are- -
required to submit to the mandatory administrative process in the form of

Arbitration:

'

(i) The registered domain name is identical or confusingly similar
to a trade mark or service mark in which the complainant has -
rights.
(ii) The domain name registrant has no rights to or legitimate interest
in the domain name
(i) _The. domain name has been registered and is being used-in bad
faith
What constitutes bad faith is specified in Para 4(b) of policy. It
includes: ;

(i) use of domain name for renting or selling it to trade mark owner.

(i) registration of domain name to prevent a trade mark owner from
using their name as domain name
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(i} orregistration of a domain name primarily to disrupt the business
of the competitor

(iv) to attract commercial gain by causing confusion about source or
sponsorship.*

The first case decided by the WIPO was Worldwrestlingfederation.
com*  which commenced in 1999 where respondent offered to sell the
domain-name to complainant for valuable consideration in excess of any
out of pocket costs directly related to domain name. It was held that name
is confusingly similar to World Wrestling Federation and respondent has
no rights or legitimate interests in respect of domain name and since the
respondent offered to sell it to the complainant 3 days later, the Panel
believes that the name was registered in bad faith.

Some of the Indian cases decided by WIPO where domain name
registered by respondent in bad faith were transferred to the complainant
are Muaruti Udvog Ltd v. Suzuki Motors Corp(marutisuzuki.com}*,
Tata Sons Ltd v. The Advanced Information Technology(tata.org)*,
Cox & Kings India Ltd v. Rakesh Sud (duniyadekho.com)®. SAP
Systems /SAP India Svstem v. Davinder Pal Singh Bhatia
(sapmaster.com, sapwizard.com)®. Zee Telefilms Lid & Wimpole
Holdings Ltd v. Rahul Dholakia & Qznic.com(zeetv.com)”, AB SKF
and SKF Bearings India Ltd v. Vikas \unmalaa@m:&ma.nd:/t.a..

Recently cybersquatting of internet domain name indianexpress.com
by a USA based entity came to an end by transfer of domain name to

41. The process commences with the online filing of complaint to one of the dispute
resolutien service providers. The service provider then forwards the complaint to the
respondent within 3 days of the receipt of the payment of fees from the complainant,
arnd notifies the ICANN and the registering body concerned that the proceedings have
commenced. The respondent than submits their response to the provider within 20
days from the commencement day. The provider selects a panel of experts from the
tist maintained by the provider and panel members have 14 days from the notification
of appointment to forward the decision to the provider. These decisions must contain

the written reasons on which the decision is based. The process finishes in 45 days....

All-the decisions arc published on the internet and the remedies are limited to
cancellation of registration of a domain name or transfer of the domain name to the
complainant.

42. Case No. WIPO D99-0001.

43. 2000 PTC 636 (WIPO).

4. 200f PTC 129 {(WIPO).

45. 2001 PTC 113 (WIPQ).

46 2001 PTC 530(WiPO). -

47. 2001 PTC-660 (WIPO).

48. 2002 (25) PTC (WIPO) -
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Indian Express Online Media Ltd by an order of WIPQO >1u:ﬂmao:. and
Mediation Centre on September 20, 2002. The proceedings were initiated
on August 22, 20024 o ,

>ﬁm.1 from the gTLD’# cases, WIPQ also ' provides domain name
dispute administration services for the certain country code top level
domains (ecTLDs).5

E. Dispute Resolution Policy of National Centre for
. Software Technology(NCST)}

In India the disputes with respect to domain names assigned under
ccTLD *.in" are resolved according to the policy laid down by NCST. It
lays the scope of the Disputes and the mandatory procedure to be
followed.

Scope of Disputes

A dispute over the Domain Name assigned may arise under following
conditions:

a. Assigned Domain Name is identical or confusingly similar to a
trade mark or service mark in which the complainant has rightful
claim.

b.  Assignee has no rights or legitimate interests w: respect of the

Domain Name, .
c. Assignee has sold/auctioned/transferred the Domain Name to a

third party without taking approval of Domain Registrar. .
d.  Domain Name has not been used by the assignee for over one
year.

e. . A complaint of cyber squatting has been received.
f.  Any other dispute, accepted by the Domain Registrar in his own
discretion.
.P:,om:a?&wmcﬁm..vnnémn: assignees and third party regarding Do-
main Name can be taken up through any court, arbitration or other
proceedings that may be available

49, See US based Cybersquatter Evicted from Express Site, THE Sunpay Exeress (Vadodara),

September 29, 2002, - A ) . B
50. The fist of ceTLDs is for which dispute are resolved is available at website http://

arbiter.wipo.int/domains/cctid/index.htm!i
51. See http:/fwww.indianregistry.net. -




be .oo:mﬁmzma as reference to the use of printed or other visual represen-
tation of marks.* For the purpose of passing off or infringement of mark
there has to be use of trademark.® .
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Procedure for resolution

The Domain Registrar shall intimate to the mmmwmuwm that a third party
complaint has been filed. He has to represent the case within 15 days of
notice. Oral hearing is granted to both parties and then the decision in
writing is communicated to the concerned. The appeal lies to Internet
Management Group (IMG) and further appeal to appropriate court in
Mumbai within six weeks of communication of decision in writing or by
e-mail. .

The remedy is given in the form Omom:oo:m:oz or transfer of domain
name.*?

V. Use oF TRanpE Marks as METATAGS

Metatags are the Hyper Text Markup Language (HTML) codes,
invisible to the user that the computer search engines use to determine
which sites correspond to a keyword search by a web user, whereby there
1§ likelihood of confusion as they reach a site which are unrelated to their
request.®?

In India the Trade and Merchandise Marks Act 1958 Section2(2){a)
and Trade Marks Act 1999. Section 2(2)(b) say that use of mark shall

BEL AR
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52. For detaiied procedure see www.indiaanregistry.net/coin/pro.htm.
53. In Brookfield Communications Inc v. West Coast entertainment Corp [1999] 50 USPQ

2d 1545, Brookfield claimed that West Coast’s inclusion of the term “MQVIEBUFF™

as a metatag for the site infringed §.32 & $.43{a) of the Lannam Act. The Court found  _
that such a use of the plaintiff®s trademark in the defendant’s website as a metatag
would result in “initial interest confusion”. The court explained that search engine
users looking for Brookfield's *MOVIEBUFF” products may be taken to one of the
defendants as a result of a search performed using that term. The court amnom:_wna that
there is no source confusion in the traditionzl sense, as consumers would know they

.are patronizing West Coast rather than Broakfield. Nevertheless, the courtheld that._ .. 3&

by using “MOVIEBUFF™ as a metatag for their websites, West Coast sought to divert
people looking for Brookfield's “MOVIEBUFF” product and, as a result of such
initial interest confusion improperly benefited from the goodwill that Brookfield had
developed in its mark.
54. Also sece §$.2(2){c) of Taabpe Marks AcT, 1999,
55 See $.29(1) TRADE anD MERCHANDISE MaRKs AcT 1958, Also see 5.29(6) of FRADE
Marks Act which says: -
. For'the purposes of this section, a person uses a ﬂmm_mnm_.nn_ trade mark, if in- nm:_n:_mq
he — -, .
“(a) -affixes it to wooam or the packaging thereof;
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But the use of marks as metatags is not visible as used in the
computer programme which cannot be seen at the front end. To cover
such a situation an amendment is required in Trade Marks Act 1999.

Deceptively Similar Domain names

The domain name registered by the subsequent e-business may be
phonetically similar to the earlier domain name registered by another e-
business which may lead to the confusion or deception in minds of
consumers that services provided are from the same:person which 1s in
their mind or there is some trade connection betweef the two e-business.
The courts have provided the remedy in the form of passing.off action.

In Rediff Communications v. ﬁw&mx@oo%: The ENE\DW amﬂaﬁ.ma
services under domain name “rediff.com” which was widely ﬁ:d:m_._na
The defendants had common field of activity and they were :E:m the
domain name “rediff.com”. 12.6 court restrained the defendant from using
the domain name “rediff.com” as it was confusingly similar and c,c._nﬁ
was to trade upon the reputation omv_w:ﬂ:mwm domain name. m:.namlu\ in
Info Edge (India) Pvt Ltd v. Shailesh Gupta”  where the plaintiff’s
domain name “naukri.com” had acquired reputation and was providing
advertisements relating to jobs. The defendants started using the domain
name “naukari.com™ which provided hyperlink to their site
“jobsourceindia.com™ providing the services similar to defendants. The
court held that the defendant’s choice of slightly mis-spelt version of the
plaintiff's domain name was deliberate in order to suit the business
activities of defendant and for the purpose of diverting the traffic of the
internet users to website unrelated to the plaintiff by confusing the internet
users as to sponsorship or affiliation with a website that defendant oper-
ates for commercial gain.

These. kinds of services provided can be protected under the Trade
marks Act 1999 as the definition of trade marks under the Act include
‘services’ and infringement action can lie if the mark has become famous.
However this statutory remedy can be availed if the Actis #Eﬁ_nﬂ:nnﬁoa

Till that time one can approach courts for passing off action only.

(b} offers or exposes goods for sale, put them on the market, or stocks them for those
purposes under the registered trade mark. or offers or supplies services under the
registered trade mark:
(c) imports or exports goods under the mark; or
" (d)} uses the registered trade mark on business papers or in advertising.
56. AIR 2000 Bom. 27.
57. 2002 (24) PTC 355 (Del).
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V1. ConcLuston

.‘H,:a Indian courts have laid down that internet domain names are
n:ﬂ._:nn_ to equal protection as trade marks and are allowing passing off
action m..oﬂ. use of aonmnng@ similar domain names. The Trade Marks Act
Go.o need to be implemented fast in order to give better protection e-
businesses for services offered on internet .

. As .ﬂnmmqam the conflict of right of honest and concurrent user to
wnm_mﬁnn .;m trade mark and uniqueness of domain name, the conflict is
irreconcilable at the moment due to insufficient gTL.D s/names to satisfy
trade .Sm_.._ﬁm holders. For cyber squatting the courts and international
organizations provide a remedy. The ICANN dispute resolution policy has
r.&ﬁma expeditious resolution of disputes. But a statutory provision on the
lines of the USA legislation is required to prevent this menace. With
ammvﬁﬂ to trade mark dilution caused by domain names, courts are
m:o.s::m passing off action. The Trade Marks Act 1999 provides for
infringement action in certain cases. The use of trade marks as Metatags

which are not visible requires that the Trade Marks Act 1999 should be
amended to include such a situation.

- with-the object-of providing quick and efficacious remedy to consumers

MEDICAL NEGLIGENCE UNDER CONSUMER
PROTECTION ACT: JUDICIAL ENDEAVOUR

Neeru Nakra”

I. INTRODUCTION

Medical profession in its work orientation is supposed to serve the
suffering humanity. A patient reposes complete trust in the doctor. while
seeking medical help. Quite often than not, in the public eye, the doctor
is next only to God, someone who can save lives, who can snatch a ﬁmawoz
from the jaws of death. A betrayal of this trust ~ that’s what medical
negligence is all about.

The stories of recovery of scissors or bandages in a patient’s-abdo-
men post-operation, operating the left side instead of infected nght, inter-
change of babies in children’s ward, brain damage due to poor anaesthe-
sia, hospitals turning away accident patients ... and many more are the
stark realities of the modern medical profession in India. All this has
raised certain fundamental moral and legal questions about the medical
profession, the liability of the doctors, hospitals and the rights of hapless
victims to claim compensation from doctors and hospitals . The trend
towards accountability of the medical profession has gathered momentum
as there was no specific law relating to the lability of doctors for medical = _
negligence. Such cases had to be prosecuted under the general penal and
tort law. However, unlike the West, the instances of courts ordering
payment of compensation to the vietims, much less the conviction of
érrant doctors, were rare. Consequently, in view of the lack of account-
ability of doctors, there has been an alarming increase in cases of medical
negligence. The Consumer Protection Act 1986 (CPA), has filled the void

in case of defect in goods / deficiency in services.'

* Lecturer, Campus Law Centre, Faculty of Law, University of Delhi, Delhi-F 10007,
Contact: neerun@rediffmail.com. . .

1. J.L.Kaul, Book Review, Medical Negligence and Compensarion XX11 Derni Law
Review 227-228(2000)..
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IT. Consumer Law anD Mepicat NEGLIGENCE

The CPA is one of the benevolent social legislations intended to
protect the large body of consumers all over the country from exploitation.
[t enables the consumers to secure speedy and inexpensive redressal of
their grievances with the establishment of a quasi-judicial machinery.
Under the CPA, Consumer Forums (i.e. Consumer Dispute Redressal
Agencies (CDRA)) at district, state and national levels are established to
provide simple, inexpensive, time bound justice to consumer complaints
against any defect in goods / or deficiency in services. With globalization
of economy and enhancement of consumerism, the importance of the
CPA has multiplied manifold. Since the inception of CPA, large number
of cases againsi the medical personnel and hospitals have been filed and
huge compensation awarded.

A. Professional Duty

Law imposes a duty on everyone to conform to a certain standard of
conduct for protection to others. The doctors owe a duty of care to their
patients. Failure to show due care or skill in medical treatment resulting
in death, injury or pain of the patient gives rise to a cause of action of
negligence. It is the duty of the redressal agencies to safeguard the
interest of the patients against malpractices by medical professionals if
there is deficiency in medical services.?

The judiciary has played a vital role i bringing the medical services
within the definition of ‘services’.’ And treating patients as ‘consumer’®
within the ambit of the CPA.

2. S.2(1)(g), CPA: Deficiency means any fault, imperfection, shortcoming or inadequacy
in the quality, nature and manner of performance which is required to be maintained
by or under any law for the time being in force or has been undertaken to be performed

3. S.2(1)(e), CPA defines ‘service’ as service of any description which is made available
to potential users includes transport,-insurance,- banking, processing, supply of
electricity, board or lodging, housing construction’; entertainment, amusement ot
purveying of news or other information but does not include the rendering of any
service free of charge, or under a contract of personal service.

4. 8. 2(1)d), CPA, defines consumer as any person who buys any goods for a consideration
includes any such user of such goods but does not include a persorr whd obtains such
goods for resale or for commercial purpose; or any person who hires or avails of any
services for a consideration, includes beneficiary of such services.
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B. Judicial Exegesis

The flow of consumer cases into CDRA created under. the CPA has
continued unabated. The hopes of bringing about speedy resolution -of
consumer disputes through CDRA have steadily been dampened with
slow but unmistakable judicialisation of the process of CDRA. The apex
commission, i.e. National Commission has drawn attention to the intention
of the framers of CPA that the proceedings under the Act be simple and
free of technicalities, yet, it has been the chief instrumentality in drawing
on the provisions of Code of Civil Procedure 1908 and Indian Evidence
Act 1872. The most important reason for the trend towards u.:&om»:mwaos
is the fact that business houses engage lawyers of eminence for looking
after their interest before these agencies.® Nevertheless, the consumer
fora have awarded oonﬁosmm:o:.m: many cases. In one of the recent
examples, the consumer court has awarded compensation. of Rs. 91,860
to a patient who sought it for the medical negligence because of which a
gauge wire was left inside his body during surgery.®

The Hability under the consumer law arises when there is défect in
goods /deficiency in service. The service defined in Section 2(1){0)” of
CPA brings within its sweep service of any description available to
potential users. It is true that the professional services of doctors, engi-
neers, lawyers are not specifically mentioned in the definition. The facili-
ties of services mentioned in the definition are merely illustrative of the

definition of service, but not exhaustive, Naturally, the professional ser-

vices of doctors, lawyers, engineers, architects and technical service fall
within the ambit of Section. 2(1)(0) of CPA, because these services are
available to potential users on payment of consideration.®* The inclusion of
medical services within the ambit of CPA has remained a controversy.

"The consistent view of the State Commissions of Andhra Pradesh?®,
. Bombay'®, Gujarat'', Kerala? and Madras'® is that the activity of pro-

5.  D.N. Saraf, Consumer Protection Law, XXXI, AnnvuaL Survey OF Inptan Law 113
(1995).. o

6. " Navnect Mendiratta, Court Tells Dociors to pay for Leaving Guage Wire in Body, THE
Times Or Inpia, April 19, 2003.

7. Supran.3.

8. R.K.Bag, Law Or Mebptcar NeGLIGENCE Anp CoMPENSATION 329 (2001).

9. Gulam Abdul Hussain v. Dr. Katta Pullaiali Chowdhury 1991 (1) CPR 49%
{Hyderabad).

10, B.S. Hegde v. Dr. Sudhanshu Bhattacharya Il (1992) CPJ 449 (Bombay).

1. Yasmin Sultana v. Dr. Rupaben D). Patel 1994 (1) CPR 407 (Gujarat).

12, Smr. Vasantha P. Nair v. M/s Cosmopolitan Hospital 1991 (2) CPR 155 Aﬂnnm_mu.

13, Navancethan v. Dr. Rathinasamy 1992 (1) CPR 41 (Madras).
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viding medical assistance for payment carried on by the hospitais and
members of medical profession falls within the scope of ‘service” under
CPA and in the event of any deficiency in the performance of such
service, the members of the profession and the hospital authorities are
liable to pay compensation. Moreover, the State Commission, Madras in
Navaneethan’s case held that the relationship between a medical prac-
titioner and his patient is not a contract of personal service, but a contract
w:. professional service falling within the ambit of CPA. The above view
1s echoed by State Commissions of Andhra Pradesh, Bombay, Kerala and
West Bengal.'* However, the contrary view expressed:by the State
Commissions, Gujarat'® and Karnataka'® is that the professional service
rendered by the doctor for consideration is a contract of personal service
which is éxcluded from the term ‘service’ under CPA. The conflict of
judicial opinion among the State Commissions has been set at rest by the
National Commission'” which has laid down that the professional service
rendered by the doctor on receiving consideration _um:m_ by the patient
cannot be a contract of personal service and therefore such medical

- services fall within the ambit ofSection 2(1)(0)*® of the CPA.

‘However, the law was well settled by the Supreme Court of India in
Indian® Medical Association v V. P. Shantha and others.’? The much
awaited judgment of this case was delivered on 13.11.1995 setting at rest
the doubt regarding jurisdiction of the CDRAto entertain complaints
2gainst members of the medical profession for deficiency of service and
negligence. The court came to the following conclusions:

(1) Service rendered to a patient by a medical practitioner (except
where the doctors render service free of charge to every patient
or under a contract of personal service), by way owoonm::mno:,
diagnosis and treatment, both medicinal and surgical, would fal]
within the ambit of ‘service’ as defined in Section 2(1)(0)™ of
the CPA.

(2) The fact that medical practitioners belong to the medical profes-
sion and are subject to the disciplinary control of the Medical

14. See for example Kasturi Bhaitacharjee v. Sivaji Basu*t1997 (2) CPR 318 (Cal.).
15. Subhash Chandra N. Pandya v. Shailesh J. Shah 1993 (2) CPR 537 (Guj.).

16. ¥ Emnzn.»w\; v. Dr. H. Nandeesh 11 (1991) CPJ 533 (Bangalore).

17. ﬁ.o.w..:nﬁo.t.ha: Hospital v. Smi. Vasantha P. Nair 1992 {1) CPR 820 (NC).

8. Supra n.t3. o .
19. AIR 1996 SC 550. .
20. Supra n. 3. .
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provisions of Indian Medical Council Act would not exclude the
service rendered by them from the ambit of the Act.

(3) A ‘contract of personal service' has to be distinguished from a
‘contract fer personal service’. In the absence of the relationship
of master and servant between the patient and medical practitio-
ner, the service rendered by a medical practitioner to the patient
cannot be regarded as service rendered under a ‘contract of
personal service’. Such service is rendered under a ‘contract for
personal services’ and is not covered by exclusionary clause of
the:definition of ‘service’ as per the CPA.

{4) The expression ‘contract of personal service’ would include the
employment of a medical officer for the purpose:of rendering
medical service to the employer. It would be outside the purview

. of ‘service’ under the CPA. .

(5) Service rendered free of charge by a medical practitioner at-
tached to a hospital / nursing home or a medical officeremployed
in a hospital / nursing home where such services are rendered
frée of charge to everybody, would not be ‘service’ as defined
under the CPA. The payment of a token amount for registration
purpose only at the hospital / nursing home would not alter the
position.

{6) Service rendered at a non-government hospital / nursing home
where no charge whatsoever is niade from any person availing
the service and all patients (rich and poor) are given free service
— is outside the purview of the expression ‘service’. The ﬂowod
amount paid for registration would not alter the position.

(7) Service rendered at a non-government hospital / nursing home
_where charges are required to be paid by persons availing such
services falls within the ambit of the CPA. :

(8) Services rendered at a non-government hospital / nursing home
. where charges are required to be paid by persons who are in a
"~ " position to pay and the persons who cannot afford to pay are
rendered service free of charge would fall within the ambit of the
expression ‘service’ irrespective of the fact that the service is
rendered free of charge to persons who are not in a position to

pay for such services. Free services would also be ‘service’ and

the recipient is a ‘consumer’® under the CPA.

21, Supran. 4.
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{9) Service rendered at a governmert rOm.ﬂnﬁ / health centre /
dispensary where no charge whatsoever is made from any
person-availing the services and all patients (rich and poor) are
given ﬁwmn service is outside the purview of the expression
‘service’. The token amount paid for registration would not alter
the position.

provide service for consideration. Those who can afford to pay charges
of private medical facility have at least the satisfaction that their right to
receive appropriate standard of care at the hands of the membees of the
profession would be vindicated through speedy and inexpensive proce-
dures of the consumer fora.>s

Only a few months afier its judgment in Indian Medical Association
another landmark judgment was handed down by the Supreme Court
defining respective rights and obligations of allopathic and homeopathic
systems of medicines.”’ In Poonam Verma v. Ashwini Patel®®, a.person
registered as a medical practitioner for homeopathic practice only, without
finding the necessity of conducting pathological tests treated Pramod
Verma for an ailment by prescribing allopathic medicines. As a resultthe
patient died. The Maharashtra State Commission and the National
Commussion did not provide relief to the complainant, the wife of the
deceased. The Supreme Court held that the respondent, by virtue of his
registration, was under a statutory duty not to enter the field of any other
system of medicine. By practising allopathy, he had ‘trespassed into a
prohibited field and was liable to be prosecuted.” The petitioner ‘was
granted a compensation of Rs. 31 lakhs and costs of Rs. 30,000/-. Hence,
consumers in the country have won major battle against medical
malpractice. By holding that a person who studies one system of medicine,
but practices another, is a quack and the Supreme Court has upheld the
right of the consumer to haul up such quacks before consumer courts. It
was also held that where a service provider is guilty of such negligence,
no further preof is required to hold him liable for his action. The judgment®
should certainly send a warning signal to all those who indulge in quackery
because it makes it clear that a person who is qualified in Ayurveda,
Homeopathy or Allopathy should practice only that system of medicine.
Any departure from this, may well mean coughing up hefty sums as
.compensation to patients or their relatives.’

{10) Service rendered at a government hospital / health centre /
dispensary where services are rendered on payment of charges
and also rendered free of charge to other persons availing such
services would fall within the ambit of the expression ‘service’
irrespective of the fact that the service .is rendered free of
charge to persons who do not pay for such service. Free service

would also be “service’ and the recipient a ‘consumer’ under the
CPA.

(11) Services rendered by a medical vnmo:ﬁonﬂ. or hospital / nursing
home cannot be regarded as service rendered free of charge, if
the person availing the service has taken an insurance policy for
medical care where under the charges for consultation, diagnosis
and medical treatment are borne by the insurance oo:.%mn% and
such service would fall within the ambit of * service’.

(12) Similarly, where as a part of the conditions of service, the
employer bears the expense of medical treatment of an em-
ployee and his family members dependent on him, the service
rendered to such an employee and his family members by a
medical practitioner or a hospital / nursing home would not be
free of charge and would constitute ‘service’ under the CPA.

The court made the suggestion that in most cases ‘deficiency in
service’” may be due to obvious faults which can be easily established
such as removal of wrong limb, or performance of an ‘operation on a
wrong patient or giving injection or a drug to which the patient is allergic.

The court concluded that there was no reason why complaints regarding
deficiency in service in sich cases should not be m&c&om”oa‘_&\.‘nrn

In an important case of Harjot Ahluwalia v. Spring Meadows
mo.&c:&: Emcoﬁ a-minor, was taken to mE.Em Meadows Eo%:m_ Zmi
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agencies under the CPA.»

25. Supra n.5 at 134,
26. Supra, n. 19.

The well-reasoned judgment of the mcEan Court* is indeed a .
27. D.N. Saraf, Consumer Protection Law XXX} AnvuaL Survey OF Iupian Law [59

landmark in fixing accountability of members of medical ?.owomm_on who

(1996).
28. AIR 1996 SC 2111 .
-~ 29, lbid. - .
22, Supran. 2. 30. Moort’s, 3mo_n>r ._cwa;cumznm Anp Toxtcorocy, Edited by B. V. m:cqmram:me
23. Supran. 5 at p. 134. ™~ (2001).

24. Supran. 19. . . 31. 1L (1997) CPJ 98 (NC).
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Delhi, with high fever. Without prior test, he was administered some
medicine and intravenous injection resulting in cardiac arrest. Non-avail-
ability of oxygen in the hospital resulted in irreparable brain damage and
consequently the patient went into a vegetable state for rest of his life.
The National Commission held that there was deficiency in service on the
part of the hospital and awarded compensation of Rs. 12,5 lakhs to the
minor child, Harjot Ahluwalia and Rs. § lakhs to his parents.

Onappeal, in a landmark judgment,® the Supreme Court upheld the
decision of National Commission and dismissed the appeal preferred by
Spring Meadows Hospital who were held guilty of negligence of their staff
and were -ordered to pay huge compensation. A significant part of the
decision is that it was held that the parents of the child were consumers

having hired the services and child was a consumer as the beneficiary of
such services. .

C. Value of Expert Evidence

Medical negligence is easy to allege, but extremely difficult to prove.
The fact cannot be ignored that there may be ignorance on the part of the
patient also who goes to a quack for his medical treatment. It is the duty
of the redressal agencies to-safeguard the interest of the patients against
malpractices by medical professionals but at the same time, the nexpen-
stve nature of consumer jurisdiction should not be allowed to become a
vicious .weapon in the hands of -unscrupulous patients to harass the
medical professionals without good and adequate cause.®® The consumer
courts have taken into account the fears of the medical professionals
without ignoring the legitimate claims of the patients.>*

The role of the expert medical witness is to inform the judge so as to
guide him ‘to the correct conclusions. The expert evidence must be
adduced to prove the allegation of negligence by the doctor.*® In the
absence of expert evidence on behalf of the complainant, the National
Commission declined to hold that the treatment given by the doctor.was
not proper. or there was over trapsfusion of blood resulting in_cardiac

decompensation.” There is plethora of cases where the compensation
was not awarded by the State Commissions as the allegations of negligence

32. Spring Meadows Hospital v. Harjot Ahluwalia AIR 1998 §C 1801.
33. Sachin Aggarwal v. Dr.Ashok Arora | (1993) CPJ 113 (Haryana).

34, Supra,n. 8 at1l. "
35. Dr. C. V. Mathew v. P. Babu | (2000) CPJ 134 (Ker.). :

36 Dr T N. Subrahmanyam v Dr. B. Krishna Rao 1996 {2) CPR 247 (NQ).
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were not substantiated by the expert evidence. The outcome of the cases
of medical malfeasance has not been satisfactory. The members of the
fraternity hesitate to appear as expert witness on.behalf of the
complainant.?” To succeed in medical malfeasance case, the vnméﬁ_onﬁ
of establishing negligence of the doctor is extremely difficult due to
inability of complainants to lead expert evidence. But, in certain cases, the
maxim res ipsa logquitor i.e. thing speaks for itself can be invoked. The
Supreme Court applied this doctrine in Achutrao Haribhau Khodwa v.
State of Maharashira® , where the patient had to undergo second operation
in critical condition for removal of a mop (towel) left inside Em,wa,.:.omn&
o.m&Q of the patient during sterilization operation in a Government w.om?.ﬁ.m_.
A gauge wire left in the stomach of the patients post operation; baby gets
two inch cut on the left side of the face during caesarian delivery™ can
be cited as an example where the conduct of the doctors speaks <o::,5nm
for their performance of duties without reasonable care.

Therefore, it becomes imperative to resort to expert opinion in cases
where medical negligence has to be proved and not apparent. An expert
opinion does carry lot of weight because it is not always negligence on the
part of the doctors. Thus, it is for the ._.:amn.,ﬁo look into the .,mm_m.ﬁm and
circumstances of each case and the mxvn& ‘opinion substantiating Em
complainant’s case. Since the medical services have been brought within
the ambit of CPA, it becomes necessary to have a iémber from medical
field in the composition of the consumer fora.

D. Adequacy of CDRA - -

The CPA provides a hierarchy of consumer courts i.e. District Forum, .

State Commission and.the National Commission. The position of the mﬁm.ﬁ
Commissions and the National Commission in their hierarchy {working in
consumer sphere) are analogous to that of the High ﬂo:ﬁ.m BE the
Supreme Court (established under the Constitution of India).* Hunoq_ the
structure and working of District forum, State Commissions and National
Commission the pyramidal hierarchy of consumer court can be seen, yet

37. D.N. Saraf, Consumer Protection Law XXX AnnuUAL SUurRvEY OF [NDIan Law :m
(1994).

38. (1996} 2 SCC 634. . . .

39. Baby Gets Two-Inch Cut Durign Delivery, Tre TIMES OF INpia, April 14, Mcc.u. .

40.. Goyal, Anupam, Consumer Protection Act, 1986 : Structural hoom.:.o?_.ﬁmn: HA.:

o WO:.W.”:..E:.Q.: 0..\. Consumer Courts __< Z>4_Oz>r CarrraL Law h_mu.cxzw_.. 119 :..COV
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merely the administrative control* and appellate jurisdiction® do not give
State Cemmission and National Commission, the ‘Higher Court’ status of
having ‘precedent’ creating power in absence Om.nxvﬂomm:\ laid down
provisions to that effect. Although section 24B was inserted in the CPA
which gave the National Commission and State Commissions administra-
tive control on their subordinate courts, yet it is not sufficient in terms of
‘precedent’ creating power on the basis of jurisprudence.*

The CPA in its composition provisions* of the consumer forum at all
levels provides that except the President (legal expert), all other members
of any single forum shail consist of persong of ability and integrity having
adequate knowledge or experience of problems relating to economics,
law, commerce, industry, accountancy, public affairs or administration.
Thus the majority of judges in a consumer forum at any level is of non-
legal experts. When sometimes the legal experts may be subject to
Icorrect approach in interpreting the law due to the inscrutable nature of
task of interpretation, it is difficult to expect sound judgment from non-
legal experts.*s .

In-the _unnmm:wmonum:.n.., all technicalities of law have entered the
consumer protection litigation which was thought at the time of the CPA
enactment to be purely factual, simple consumer disputes with little
element of law. Hence it is incumbent upon the legislature to brihg an
amendment to the effect of keeping the majority of legal experts and
invest consumer forums with precedent creating power.*

However, to make the CPA more functional and vEﬁmmm?r a com-
prehensive amendment was carried out recently by the Government and
brought into force from 15% March, 2003, The Amendment Act s ex-
pected to greatly strengthen the consumer movement in the country.¥’
Important amendments include: Revision of pecuniary Jurisdiction in re-
spect of redressal agencies at different levels* and provision for issue of
interim order by redressal agencies.” ”

1993),
42. Ss. 15 and 19, CPA.
43, Suprg n. 40. ) i
4. S.10, CPA.
45. Supra n. 40 at 122,
46. - fd. at p. 126.
A7 Tne TiMES oF Inoia, April 30, 2003; .
48, W.ef. 15 Ew_.nm.._moou_ District Forum — upto Rs. 20 lakh; State Commission =above
Rs. 20 lakhs upto Rs. O,:,m.O_.m:ﬂ National Commission — Above Rs. One Crore.
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IIL. Concrusion Lot

The judiciary has shown empathy towards the victims of ‘medical
negligence and endes%oured to bring the medical services within the ambit
of the CPA. Because of this endeavour, the victims of medical znm&m\w:om
now will not be allowed to wait for years to secure justice. The m.:.w_ﬁnan
Court has given landmark judgments clearly laying down that the’patient
ts a consumer and hospitals / medical practitioners are mnninw.n__,.w...mn_.m
within the scope of the CPA. But why has the court allowed the'h )$pitals
providing free of charge service to all the patients to rémaif utside the
scope of CPA? If the patients who pay hefty sums face the negligence
of the doctors, then one can only imagine what is going on in the hospitals
/ government hospitals where all kinds of patients including non-paying
poor patients are being given medical treatment! The indifference and
caliousness meted out to them by medical personnel is often worse
because of poor hygienic conditions, lack of medicines, absence of doctors
and lack of acceptance of responsibilities on the part of the medical
institutions. The CPA envisages the services being provided on the pay-
ment of consideration. It seems that because of this provision, the hospi-
tals / medical practitioners providing free of charge services are kept
outside the purview of the Act! But what can be more valuable consid-
eration than one’s own life? Moreover, the doctors take the cath to serve
the humanity with conscience and dignity. One of the ten commandments
of the Code of Medical Ethics, is “rthe \Nmm&wwr of my patient will be my
Jirst consideration™. If it is followed, then even monetary consideration
would be secondary. Thus. even if hospitals / medical practitioners pro-
vide free of charge services to all, they should not be kept outside the
purview of the CPA because, it relates directly to someone’s life.

Protection of legal umbrella can take colour of liability of contract,
tort, consumer law; Medical Council Regulations, judicial wno:ocuooioﬂm
and judicial recognition to right to health making it a part of E.mr.ﬂ to life
guaranteed by the Coastitution of India. But the fact cannot be _m:mﬁda
that in the era of environmental degradation with high levels of all kinds

of poilution; malnutrition and changing values of the society, the public is
more prone 1o serious health problems e.g. cancer, AIDS, recent panic
SARS etc. Hence, the survival is dependent upon the fact how mnoa are
the medical services provided to the patient to cure him. In this way,
doctors become indispensable. Therefore. the adage that the doctors are
next to God, is not an exaggeration in modern times, but they are not O.oa.
They are expected not to give life but try and try till end to save the life.

Since to err is human, liability of medical practitioners arises only when




cheb A A EARET SRR LY R AR R

R R

o0 TR RTERR STl B

176 DELHI LAW REVIEW' [Vol. XXIv
they do not take due care in treating the patient. Therefore, the balance,
between the doctors’ interest and consumer’s welfare can be achieved
not by resorting to stringent legal measures but by a balanced legal
paradigm. - .

Negligence by a doctor should not be pardonable because it can put
an end to a life. Therefore, it becomes imperative for'a medical person to
take extra care for the patients because of the fiduodary relationship
between the doctor and the patient. Even wee bit of medical negligence
can be fatal and remember life does not have action replay.

THE CAUVERY DISPUTE: EVOLUTION
OF A CRISIS

Nitish Verghese and Anju Rani

The dialectic of political comipulsions and successive dispute settle-
ment processes has been the hallmark of the dispute regarding the sharing
of the waters of Cauvery between Karnataka and Tamil Nadu, Similar in
many aspects to several other inter-state water disputes in Iridia, a
number of which have been successfully resolved, the Cauvery dispute
has assumed serious proportions because of developments that bode ill for
the federal structure of the country and the constitutional health of
Kamataka. In this article we will examine the evolution of the Cauvery
dispute when it started with questions regarding agreements and differ-
ences over the utilization of river waters and development of river valley
projects to the stage where it has become -‘water basin under stress’
‘90% of whose water has been exploited unlike most other river basins in
the country’' turning it into a highly politicised flashpoint for crisis in times
of poor ramfall.

.l 1. LEGAL BOCTRINES REGATDING
INTER-STATE WATERS

An Inter-state Water Dispute by definition entails a conflict of inter-
ests: with two or more states claiming competing rights over use, distri-
bution or control of the waters of, or in, any inter-State river or river
valley.? The legal doctrines related to rights over inter-State Waters are:

* LL.B. T Year. Campus Law Centre, ‘Facilty of Law, Delhi University. Contact:
‘nitishv7@rediffmatl:comand ra-anju@rediffmail.com. - - o

1. Sunita Narain, Rivers of Discord, Down o EarTh October 3 1, 2002, available at http:/
fwww.downtoearth.org. in. Co B

2. The Inrer-State Warter Dispute AT 1956 (ISWDA) states
“2. Definitions- In this Act, unless the context otherwise requires,-
o
b . : 4

€} “water dispute means any dispute or difference between two or more State
Governments with respect to- ‘

i} the use, distribution or control of the waters of, or in, any inter-State'river or
river valley; or ho e
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(i) Doctrine of Territorial Sovereignty (Harmon doctrine)

Proposed by the United States of America’s Attorney General Harmon
in 1896 in the controversy between the U.S. and Mexico regarding the use
of the waters of the river Rio Grande, it advocates exclusive and sover-
eign rights of the riparian state over waters flowing through its territory
disclaiming any obligation to the other riparian State(s). This doctrine
takes an extreme position that favours the upper riparian state allowing it
to appropriate waters at the cost of the lower riparian state.’

(ti) Doctrine of Prior Apportionment or Prescriptive Rights

According to this doctrine priority of usage or appropriation gives
seniority of rights to a riparian state. This would therefore accord greater
rights to a lower riparian that has a longer history of development and use
of the water resources.*

(iii} Equitable Utilization and Community of Interest Theories®

Equitable utilization means the sharing of waters of an international
river by the states on an equitable basis. The community of interest theory
envisions that a river passing through different states as one unit should
be treated as such for its maximum utilization. It therefore emphasizes a
joint approach to development as well as sharing of water resources. The
Kosi Uq&mnﬁ (India and Nepal) exemplifies this approach.®

ii} the interpretation of the terms of any agreement relating to the use. distribution
or contro} of such waters or the implementation of such agreement; or

iii) thelevy of any water-rate in contravention of the prohibition contained in section
7.7 ]

3. This doctrine has not enjoyed wide support. In fact, although asserting this doctrine
the U.S. itself conceded some rights to other riparian states on-groiinds of good
neighbourly policy. Further, the HeLsmvki RuLes on T Uses oF THE WATERS OF
InTeRNATIONAL RIVERS 1966 rejects the Harmon doctrine in the commentary to Art.IV.
Available at hitp://www.internationalwatertaw.org/int!Docs/Helsinki_Rules.hem.

See S.N. Jain. Alice Jacob and Subhash C Jain, INtezsTATE WATER DHSPUTES [N [NDIA

LT TG (T, ,

4. “The doctrine of prior apportionment has becn applied in some decisions of the U.5.
Supreme Court [Wyoming Vs Colorado (1922) 259-US 419]... As against this there
is the doctrine of equality- also applied in.some cases in the U.S. Supreme Court
[Connecricur Vs. Massachusetts, (1931) 282 US G6701" P.M.Bakshi, A BACKGROUND
Parer ON ARTICLE 262 AND INTERSTATE DISPUTES RELATING TO WATER, prepared for the
- National Commission To Review the Working of the Constitution, available ar http:/
/lawmin.nic.in/ncrwe/finalreport/v2b3-6.htm. S
5.5 8N Jain et al, supra n. 3 a1 97, . S

6. P.M..Bakshi, supra n. 4. . ,
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(iv) Doctrine of Equitable Apportionment

Hrn.aoni:m of m@:uﬁmzn apportionment seems to have found wide
supportn that this principle has been applied in numerous inter state water
disputes in the U.S8.7, as also in India®. Further, the Helsinki Rules state,
:mm.o: basin state is entitled, within its territory, to a ﬂmmmouwﬁm and
mn:.:mzn share in the beneficial uses of the waters of an Enww:.wnonm_
mﬂm._nm.mn basin.”® The term ‘beneficial’ was explained as .noozo_&wom:%
or socially valuable’. Simultaneously, it is agreed that the doctrine of
ommrm.c_n apportionment, although the most acclaimed Uinowﬁ_m, nm::oﬂ be
mnﬁn.:_m”ma in fixed simple rules but only in broad _mmmaw::mm that can be
mvﬁ:m% according to the facts and circumstances of each _,ummmwcwmn
case. B

II. PosiTioONS ADOPTED BY KarRNATAKA AND TaMIL Napu

“The river [Cauvery] flows for a distance of about 300 kms, within the
State of Karnataka and almost an equal span within the State of Tamil
Zmaa before it ultimately joins the Bay of Bengal.”!! Kartnataka, in this
case, is the upper riparian State. At the Girtset (at the time of the
agreements in 1892 and 1924 between the princely State of Mysore
(Karnataka) .mna the Madras Presidency (Tamil Nadu) in British India)
Tamil Nadu was far ahead in terms of utilization and development of the
Cauyery waters. Eventually, Kamataka too developed and increased its
cz._%Nm:o: and development. Karnataka now “tends to assume a primacy
of rights as an upper riparian over Cauvery waters, with only the residuary
flows going to Tamil Nadu, thus virtually if not explicitly invoking the
Harmon Doctrine.. Karnataka asserts an unqualified right to use Cauvery
waters for the benefit of its farmers...”'> Tamil Nadu on the other hand
has had to face diminishing flows over the years and consequently in years

-of poor rainfall finds itself at the mercy of Karnataka so “it would prefer

7. Id.at Chp. 4 (7). See for instance Connecticut v. Massachusetts (1931) 282 U.S. 670;

T TNeW Jersey VINEW York (T931) 283 ULSI 336; Nebraska v Wyoming (1945) 332 U.S.

54. .

8. [fd.at O.Eu. 4(2) and 4(10). THE NarmaDa TrizunaL Rerort VoL. |, 109-113 (1978)
contains an elaborate discussion of the doctrine and its application. THe KriSiHNa
<<>4ﬁx Disputes Trisunat Rerort 52 and 93 (1976) and Tue Gobavarl WaTer DispuTes
TriBunar REpORT Vou. | 19 (1979) taok note of this position}

9. Cited in S.N. Jain er o/, supra n. 3 at 98, ’

0. fbid. 0 .

Y. Tamil Nadu C.N.V.V.N.U.P. Sangam v. Union of India A.LR. 1990 SC 1316 at page

12. Ramaswamy R. lyer, The Cawvery Tangle- What s the Way Out? FrontLing, September
27, 2002. :
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to obtain a clear recognition of a legal right to a share in the Cauvery
waters. It therefore tends to take a legalistic stand on past agreements
and on the principle of ‘prescriptive rights arising from prior appropria-
tion."”!3 : :

According to Iyer, neither of the stands is tenable. He m@<0nw8m_z.,6
application of the Principle of equitable apportionment for beneficial uses.
Further, what he recommends is not only mutual compromise but also the
adoption omwr‘n.wvmlmowoo:o:wmmo: and compromise. The Cauvery Water
Dispute Tribunal™ aftey examining the case for twelve years, is n_.Omn to
giving its award and “the best coursé-now would be to await and accept
the results of the' adjidication process.” To pave the way for such
acceptance Iyer says “Tamil Nadu must realize that historic flows nm:.uoﬂ
be restored; that it must learn to live with reduced flows; and that it can
do so through g combination of better water management, avoidance of
waste, local conservation of rain water, conjunctive use of surface water
and ground water, changes in cropping ﬁm:\m;.:ﬂmgmﬁ_@. must recog-
nize that Tamil Nadu is a co-riparian with a right to share-in the waters
of the common river and not a poor relative asking H.oﬁ.ormﬁ.:u\..”.ﬁrmﬁ ﬁ.._n
abstraction of water by the upstream state should not be .mE.ﬁ in such a
manner as to cause serious difficulties (‘substantial harm” in the language
of the old Helsinki Rules®s or ‘significant’ adverse effects in the ,_.mﬁmwwmn
of the 1997 U.N. Convention relating to International Watercourses') to

13. ibid. Also, Nirvikar Singh and Atan Richards state “Tamil Nadu asserts that the

entitlements of the 1924 Agreement are permanent. Only those clauses that aMm,”.i:.:_
utilization of surptus water for further extension of irrigation in Karnataka an ama__s
Nadu, beyond what was contemplated in the 1924 Agreement can be nrw:mn .:ﬁ
contrast, Karnataka questions the validity of the 1924 Agreement. >nno.a_=m_8§m~
Kmﬂswnmxm m.o<oq_=.-.:mm? ”:@.Owc,\mquﬁémnnq issue must be viewed w..oa‘m“.wmq_“m. < iear
emphasizes equity and regional balance in' future sharing arrangements. _U< o5
Singh and Alan Richards, Inter State Water Disputes in India: Institutions and Polictes,
available ar _.:zur..\nnc:.:nwn.nn_......wmn:_Q...Uodm:#::mmwémnnﬁnam Blish a
14. - In July 1986 Tamil Nady formally requested the Central Government to esta

T mbunal WA IRE TSWISA fo resolve the dispute. The CentraTGoverimentdeferred -

.‘ me
itin favour of negotiations which did not make much progress. In 1990 the Supre

hic . ) i , 10
Court in considering a writ petition filed in _omw.mu.. a society wm._,mﬂ:m_vﬁmﬂmwmma
Er_..n: the states of Tamil Nadu, Karnataka and thé Union Territory of Pon

; ‘ i ribunal
were added as respondents, directed the Central Government to constitute a t

to adjudicate the dispute. See supra n. 11,
15. Supra n. 3. N

: | L Uses oF
16. UniTeD NaTions Convenrtion on THE Law oF THE Non. 2><___o.>ﬂo_,_.u_>~ elaw.org/
INTERNATIONAL W ATERCOURSES 1997. Available at http:/fwww.international waterlaw.

_:.ﬁ_Uoomwémﬁqno_..:wolo.o:f.rn._..
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the downstream State ! !

III. CuaNGE IN THE NATURE OF Tyg Cauvery Dispure

That there seems to exist a perceived need to ‘prepare’ Nwﬁuwﬁ_ﬁm
and Tamil Nadu and make them amenable to En.p.no%ﬁm:nm;_bw the
pending award of the Tribunal can be justified by the changed character
of the dispute over the past decades. The nature om....ﬂrm_m_.m@ﬁ.n has

waters and undertook the construction of various storage reservoirs and
canals. For instance, it was provided that “should Madras construct any
new storage reservoir on the Bhavani, Amravati or Noyil rivers in‘Madras,
Mysore was at liberty to construct storage reservoir on a tributary as an.
off-set with a capacity not exceeding 60% of the new reservoir in
Madras.”” Some of these projects were given clearance by the Planning

17. See supran. 12, Similar measures are urged by Sunita Narain: “There is much more
at stake here than the formulze for the apportionment of the river’s water. This is
3 region, which over the past years has seen dramatic growth in water guzzling
crops...the &urvai crop of rice- kharif or summer season rice- of the Tamil farmers
[Karnataka farmers also EFOW & water intensive crop- sugarcane] introduced in the late
1960s with the building of the Mettur dam on the Cauvery.. [earlier] [in Karnatakaf
irrigated agriculture expanded in the seventies and eighties 1o rival its Tamil neighbours
in terms of acreage...in the early 19405 it used 20-25% of the Cauvery water, by the
1990s the state utilized over 40%...The only solution for this fegion is to seriously
implement water conservation and augmentation measures..., watcr policy planners
had estimated that if the rice growing area of the states was reduced by just 2%, it

Scientists had also worked on early maturing crops and water minimizing rice crops.
Most importantly, there was said to be a need to diversify the crops in the lower

z.,hnmn?um..om.nrm{icnﬂlno_.hnmmj,imﬁn«bo:mc:i...m. but-equally profitable crops™. in this

contexi, pointing out the erroncouys govt. policy she says, ... over the 19905, the
goverament’s public distribution system (PDS) has given rjice a higher minimum
support price thap other. grains and-cereals.” Sunita Narain! supra n. 1.

}8. . states have sometimes refused to accept the decisions Of tribunals. Therefore,
arbitration is not binding. Significantly, the courts have also been ignored on occasion.
Finally, the center has sometimes intervened directly as well, but in the most intracrable
cases. such as the sharing of the Ravi-Beas waters among Haryana, Jammu and
Kashmir, Rajasthan, and Punjab, central intervention, too, has been unsuccessful.”
See, Nirvikar Singh and Alan Richards, supra n, 3. : o

9. S.N. Jain et al. supra n. 3 at 45-47 -

-
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Commission; for certain others no specific approval was obtained. The
basis of quid pro quo and understanding to overcome mutual differences
at this stage seems to have been concerns about the question of division
of surplus waters which was to be taken up in 1974. The Madras
Government therefore gave assurances that it would not claim prescrip-
tive rights on the basis of these schemes and that “these would only utilize
the surplus waters on the Cauvery without prejudicing the ultimate distri-
bution of such waters between Mysore and Madras.”™®

~ When Kerala also became a claimant to the Cauvery waters in 1956
after the reorganization of States, it was suggested by the Deputy-Chair-
man of the Planning Commission that all such problems could-be better
addressed by setting up a river board by the states concermed. Kerala was

~in favour but both Mysore and Madras were opposed to the idea.

According to many authors, the River Boards Act 1956 has “remained 2
dead letter to this day”?* Around the 1970s there seemed to be an urgency
to resolve the Cauvery dispute by the Central as well as the State
Governments.?* A 1972 report by a Fact Finding Committee and studies
by an Expert Committee led to an agreement in August 1976 which
comprised existing utilization, redistribution of savings and the setting up
of an inter-state Cauvery Valley Authority, Tamil Nadu being under
Central rule at the time, it was decided to defer matters titl the induction
of a duly elected state government. The newly inducted state government
eventually refused to ratify. the agreement and rejected it as unacceptable.
Consequently. negotiations were resumed and they went on for "over two
decades but produced no results.’* The process of negotiations contin-
ued, albeit unsuccessfully, till 1990 when on the direction of the Supreme
Court a Cauvery Water Dispute Tribunal was set up by a Central Gov-
ernment notification.®® . .

In 1990, during the pendency of the reference, Tamil Nadu ap-
proached the Tribunal seeking interim relief and praying “that the state of

Karnataka be directed not to impound or utilize waters of the Cauvery’

river beyond the extent impounded or utilized by them as on 31.5.1972.. that
' Tan order be passed restraming the State of ‘Earnataka-from-undertaking
any new projects, dams, reservoirs, canals Qn.,.ms&oﬂ from proceeding

/.

20. Ibid.

21. Id. at. 48

22. Id.at 125. See also Ramaswamy R. [y
’ “ar a Debdre in Bangalore FRONTLINE, November 23-December 6, 2002.

23. P.M. Bakshi. supra n. 4 at Chp. 6(7). e

24. Ramaswamy R. lyer, supra n. 12 at 17 : E

25. see supra n. 11
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MMMEMW“_MW me Mﬂsmﬂwosoz of projects, dams, reservoirs, canals etg, in
il ocho wnomﬂws. It m_mw sought release o,H. 20 T.M.C. (thousand

ot oo as a first instalment “pending final orders...on-the
ground that the samba crop cannot be maintained without additional
supplies at Mettur reservoir, ™ o o

. . Y14
Rr.n._m,.ﬂﬂ WMMMMMM took the stand that it had no jurisdiction to grant interim
et b Mnﬂnnnm for the same was made by the centre. The matter
o e the :%mem Court which _.Eaﬁ_ that the terms_of the refer-
The oppana :w M m:qm_ ‘Government indeed contained that.request?.
m:uC.cim&omo:Q o address the larger question whether the Tribunal:has
Y Jurtsdi or not under M.:m,umﬁ:u.».no entertainiany interim applica:
lon till it finally decides the dispute, was lost when the states of Kamataka
m.:a Kerala mxvanwwn.a readiness for the applications uqOW the Eﬁozﬁmummo-
wonm..ﬂo be determined on merits. Accordingly, the Tribunal mm<nm:
nterim Order (I0)* requiring Karnataka to release 205 t.m.c. ft. of
Cauvery waters to Tamil Nadu annually. A detailed monthly mnrnaio. for
the release of water was also laid down. . o
Upon .Q:.m followed violent demonstrations in Karnataka mwv‘_.\.n‘.wmam

strong resistance to oo_..:v:msoo with it. This;marked a new turn in n,ra
course om.a events, with both states adopting hard-line positions and the
issue taking a particularly volatile and fractious tone.

IV. DEVELOPMENTS IN THE LAST DECADE

o Mmgmiwmﬂ EoBEmm”ma an Ordinance® which sought to nullify the
N .Ona ﬂnwwwn:om: by the Central Government the Supreme Court held
that the Ordinance was ul/fra vires the Constitution and the Karnataka
Government allowed it to lapse.

. Nmmocamn to the Supreme Court and Tribunal has been sought several
times since 1990 whenever political mechanisms have not yielded desired
results. However, at the same time even with matters before the courts
political understanding would sometimes be, feached i individual instances

L and compromise. solutions.achieved. On.the one hand, these Wotld be

nMﬁmﬂmnnﬁ as part of the negotiation procedure running concurrently with
adtudication, on the other hand woiw.ﬁw—.. these seem to be merely stopgap

er. 4 Cauvery Debate- On the Points Raised

Ty a3 i AL, N P,

mm Mmeh.m aof Tamil Nadu v State of Karnataka (1991) 2 SCR 501
27, Ibid. .

v ; .

MN Interim Order passed by Cauvery Water Disputes Tribunal dr.25.7.91.
.w_, The "Auz._m:wrm Cauvery Basin Irrigation Protection Ordinance {199]). -
3. In the matter of: Cawvery Water Disputes Tribunal ALR. 1992 SC 522:
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arrangements meant to tide over an emergent situation but without yield-
ing any lasting understanding that would facilitate a final resolution of
disputes. . :

For instance, in 1998, hearings on Tamil Nadu’s petition in the Su-
preme Court for the implementation of the I0 were suspended on a
request by the Attorney General citing the formulation of a scheme for the
implementation of the 1.0. The Cauvery River Authority (CRA) which
was -eventually formed under this scheme (comprising the four Chief
ministers and the Prime minister as chairman) was far removed from the
Cauvery River Authority (an official-level professional cum bureaucratic
body) initially sought to be established under Section 6A of the ISWDA,
chiefly due to the objections raised by Karnataka over the latter®.
Nonetheless, Tamil Nadu withdrew its petition. As pointed out by Iyer,
this essentially political body has the limited role of consensus-promotion
in the event of a dispute over the implementation of the 1.Q. and has been
unable to perform even this role effectively.

In another instance, the delay by the CRA to decide on requests by
Tamil Nadu for implementation of interim relief has been noted by the
Supreme Court in that it ordered the release of 1.25 t.m.c. ft. of water per
day till the CRA should arrive at a final decision. The Supreme Court did
not agree to delay its order until the CRA had taken into consideration, in
the course of reaching such final decision, the distress sharing formula to
be evolved by the Cauvery Monitoring Committee.**

The crux of the matter is that the dispute is really faced in years when
there is a distress situation due to delayed or poor monsoons. At other
times there is enough water for all concerned parties viz. Karnataka,
Tamil Nadu, Kerala and Pondicherry. The dispute 1s fundamentally re-
garding allocation of reduced supplies of water and sharing of distress. .
mwoqwo‘.ﬁna.m.ﬁm%m in considering matters at the CRA as well as in the
political, executive mechanisms take place not only because of unyielding
adversarial attitudes of respective Governments whose hands seem to
appear forced by *the will of the people’. They also take place because

R :r&%,ﬁ.nw‘wﬁ:&m\wrnwn_dnmmu@_ﬂ._:ﬂm:oﬂm -are-left unaddressed-or-simply.allowed ... .|

to be procrastinated till the North Easterly monsoons arrive in Tamil Nadu

on which’ agriculturists also depend. Thus the situation is temporarily
saved. ,

32. See mn.u._.._,..mmim_.:w...ﬂ.m.wn_.. supra n. 12 at 18. ~
33, V. Vcnkatesan, Distress over a Formula Frontune, September 27, 2002

e z.‘sLw.mﬁgr»méamﬁﬂmquda:\ww.::nou.“ SarkariA"Commrssion Recom MENDATINS 1N
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Events, unfortunately, have fallen into a pattern where .in+a@ bad
monsoon: year Kamataka does not release the allocated quantityon
grounds of *not having enough water for even its own _people’ Tamil
Nadu seeks relief either from the Supreme Court or the ﬁlﬂm.g_wmmnmw.
The farmers in Karnataka start disruptive agitations threatening public
order and peace. In November.2002, Kamataka tendered an uncondjtional
apology on a contempt petition in the Supreme Court for not complying
with its orders to release water. It pleaded ‘ground realities’ as an
explanation meaning thereby the massive agitation launched by the farm-
ers. Iyer questions the implications for the ‘rule of law, the sanciity of
constitutionally mandated conflict resolution mechapisms and the inviola-
bility of the Supreme Court’s decision’ in the prevailing situation.” Con-

sequently, relations between Kannadigas and Tamilians have om... ne under
strain. :

V. ConcLusION

Apart from inordinate delays in the adjudication process itself, it is the
problem of implementing the awards which have dogged the inter-state
water disputes so far. Consequent to the amendments fo the ISWDA
carried out in 2002 based on the Report of the Sarkaria Commission®
many of these issues seem to have been addressed. A few issues, such
as no time frame. being envisaged on the decision of the post .award
reference. among others, seem to raise some doubts Y’ ,

: Referring to the Cauvery water dispute Iyer states that, “Purely as a
water sharing dispute this isnot a particularly difficult one (the difficulty
in this case lies not in water but in politics)”.*® Expressing deep concern

34, _.u_,w:._wmim:,_w R. Iyer, Cauvery: Disturbing Developments, THE Hinou, September 22,
2002.
35. Tue INTER-STATE WaTeR DisPUTES (AMENDMENT) BiLL 2002 (as uwm.mnn._ by the Houses
of Parliament). Available ar http://wrmin.nic.in/constitution/iswact.htm. o
36. Government of India. Commission o CENTRE-STATE RELATIONS Rerort | 483.493
ltation Paper prepared by the National Cofnmission’ to

(1988). See also the C

zmmn.m“nﬂd_u_Zﬂmww?.ﬂ.ﬁy.ﬂmxgwaqmm>,.zcoz._,=m mwomo_mmc.)zmzuz_mzd _z&:w”_zqmw
StaTe, WaTerR Disputes Act, 1956. Available at. http://wrmin.nic.in/caoperation/
. : LIspL 4 at. it ) aLior
sarkaria.htm

37. See Ramaswamy R dyer, Inter State x\n.hm..x Umm_m.ﬁ.mn Aet, GMQ...DS:...mEE.mm n.q.i

solutions Econ. & PoL. WeekLy 2907-2910 (2002}. . . . o

38. See Ramaswamy R lyer, supra n. 22. Also, as'a aoivnww.w_,m.‘m.__tmr.ﬁ_.ou of the part
played by politicat considerations in influencing perceptions by a state of its legitimate
interests in an inter-State Water dispute, the Sutlej-Yamuna Link canal (SYL}issuc
offers interesting similarities. There, negotiations arid agreements brokered between
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over the role played by farmers he advises steps to change their attitude:
“Karnataka farmers have been profoundly misguided. It is the responsi-
bility of the Karnataka Government and politicians of all parties to educate
them on the right-approach. Instead, they are being guided by the senti-
ments-of the farmers. This is very unfortunate and fraught with serious
consequences.” Touching on a very pertinent issue, one regarding the
role the intelligentsia has played in Karnataka so far, he says: “It i$ also
::.moﬁ::m.nn that the intelligentsia has been silent.”

" Thus Iyer recommends a grass-root level initiative ,_59 the intelligen-
tsia and | opinion Emeam playing an active and constructive role to educate
the wm:dmnm on Em wrongs and rights of the case; that Tamil Nadu also
has a _mmnzﬁmﬁ :m_.; on the waters; that farmers in both states should
begin to adjust and bégin making a change in their mmﬂsﬁm“ water con-
sumption and water management habits to effect a long term change
conducive with reduced water supplies.

Most H..Qo<m:mu: he urges a civil initiative to build bridges between the
people of Karnataka and the people of Tamil Nadu. The adoption of a
pragmatic and cooperative attitude is the key t6 finding a lasting solution®'

states %c:._mc & IQO:mv by the: Centre when the mmam party was in power in the
state {Punjab) and at the Centre subsequently ran into a deadlock when different
- parties came’ to power in the state and at the Centre thus resulting in_lengthy
adjudication processes and political negotiations that are stilf ongoing.
Among othér issues, the allocation of waters to Rajasthan (a non-riparian state) is also
questioned by Punjab on the basis of existing riparian Jaws. See P.P.S. Gill, SYL cana/
issue: who is to blame?, e Trisune, January 24, 2002. (onling edition).
Another study points to the existence of structural defects in the dispure settiement
mechanism for Inter-State Water disputes in India and the dominant part played by
states till date in allocation of river waters despite the scope provided by Art.262 of
the Constitution and Entry 56 of the Union List for the Centre to play a more active’
role, and offers solutions to inter alia free the mcc._nnn from pelitical _::cm:nn Sec,
Nivikar Singh and Alan Richards, sipra n. ;

39. See Ramaswamy R. Iyer, supra n. 22.

40. Ibid. ’

4. In :..n no:ﬁxn of a ._mmzsm solution”, it may be Bnnzc:nn_ that the Supreme Court,
gave a n_:.mo:o: (Sée, In Re: News me \uz.vbu.bmi in Hindustan Times titled And Quiet
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to the dispute. In the words of S. Guhan, “Only an equitable solution will
be politically acceptable and unless the solution is politically acceptable it
cannot be implemented, ros.ne.ﬁ. sound it might be legally and techni-
cally.m .

s L:m.waaimwmeguSJ\.E‘S@.,N;NQDMA& SCALETYY hd also, i Ke: Networking of Rivers
. 2002(8) SCALE 195 and It Re: Networking of Rivers 2003(1) SCALE 2) to the Central

Government to undertake a nationl river-iiiterlinkirtg project (with a time framé of

10 years and a roughly estimated cost of Rs.5, 60. 000 crores). The concept of such’
a project is neither new nor recent, having been considered inter afia by the National
ion for Integrated Water Resources Development Em: and found to be ‘not
sing’. On ?a one hand, H_,n._.n is a_mamw at :.._m direction o::n mcv_d:..n Court
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the feasibility and advisability of the national river-interlinking plan on, among others.
grounds of sociological, environmental, financial, geological, economic and geographical
concerns.
More pertinently, in the context of this paper. Iyer specifically questions the
presumption that consensus among states on water transfers from their river basins
te other river basins will not pose 2 particularly serious probiem: “We have not so
far been ableto persuade states within a basin to shareriver waters (e g, the Cauvery
dispute); insteadof resolving such intra-basin disputes through the better, more
econamical and more cooperative management of the resources of the basin, should
we try 1o bring water.from another and more distant basin? Further, despite some tatk
of integrated, holistic planning fi sin, »_._n idea has made no headway because of

“strong resistance from the states. Should we not reach the stage of basin-planning first

“before talking about inter-basin transfers?" See Ramaswamy R lyer, Linking of
Rivers EcoN. & Por. Weekvv, March 1, 2003 (online cdition). Also see Ramaswamy
Rlyer, Linking of Rivers: Judicial Activism or Error? Econ. & Por. WeskLy, November
16, 2002 (online edition). For a pro fiver-interlinking view (of a senior bureaucrat in
the Water Resources Ministry at the Centre, which is also a rejoinder to lyer’s article
of November 16, 2002), see Radha Singh. Letter to the editor: Linking Rivers Econ,
& PoL. WEEKLY. February 1, 2003 {online edition). Also see, Bharat Singh, 4 ?hlwm%:
of fittle fogic, Sunpay Hmoustan Times, March 9, 2003.

42. 8. Guhan, quoted in Parvati Menon and T.S. m:v_.mn._m:_m: 3.:. ma:sml Tussle,

FronTLmE, September 27, 2002 ,




CLONING: SOME LEGAL ISSUES

Sumathi Chandrashekaran®

I. InTRODUCTION

The religious and ethical aspects of cloning have been subjects of
numerous articles and books, variously speculating upon the necessity or
the morality of the act of cloning. Cloning, as we understand it today,
began with the “replication” of frogs some four decades ago, and has
develeped so rapidly since then, to suggest that the fiction of 4 Brave New
World might actually become a reality. The more circumspect among us
might be tempted to question these dramatic transformations that are
takintg place, in the fashion Jacques Monod, the Nobel prize winning
biochemist did, when he wrote: “Neither {man’s} destiny nor his duty have
been written down. The kingdom above or the darkness below: it is for him
to choose.” However, this paper does not attempt to promote or ratify,
or even dispute, a single, or several, stance(s), religious or moral, pertain-
ing to cloning. It does, instead, try to look at some existing, and anticipated,
legal aspects of cloning - vital considerations that have to be dealt with
1n view of contemporary scientific developments.

II. WHAT 15 CLONING?

A crude yet basic definition of “cloning” would be that it is the
production of identical daughter cells from a parental cell. The process of
cloning can be used to derive either muttiple cell types or an entire
individual being. This process.can start from either an egg cell or from
stem cells. Stem cells are cells derived from 1-14 day old embryos.

* LLB.I

Since-we-are (maturally)-immediately concerried with the cloning of

humdn beings, it is necessary to understand what “human cloning” is. The

US "Human -Cloning Prohibition Act of February 2003 defines human
cloning as: “...human asexual reproduction, accomplished by introducing
nuclearmaterial from one or more human somatic cells into-a fertilized or

i

.,»,nm.ﬂ_"..»nmémﬁrmson::n._[.m,osqo;ms.caﬁai&ca;¢9£ﬁ=
“sumatht@vsnlnet. . ¢ _

1. Jacques _<_o.=on. CHANDE AND NECESSITY 167 (1974). -
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unfertilized oocyte [an egg] whose nuclear material has been remoyed:or
nactivated so as to produce a living organism (at any stage of develop-
ment) that is genetically virtually identical to an existing or previously
existing human organism.™ -o* R

P

IH. Tue PResENT LEGAL SCENE

No unanimous international stance on cloning or stem cell .ﬂ.m‘mnmﬂnr
exists. The drafting of a United Nations treaty, which would have vwﬂuna
human cloning worldwide, was postponed, after objections were raised-
regarding its limitations.* However, various countries have n<o_kmma?n#
own legislations concerning stem cell research and cloning.? Z"o.fm._d.md
cmbryo research is permitted in Germany, France, Norway, Ireland,
Austria, Polind and Brazil. Human cloning was recently banned'by the
Australian Senate, although debate on whether research on spare TVF
embryos should be allowed continues.’ In January 2001, the ‘United

- Kingdom legalised creation of cloned embryos for therapeutic stém cell
research purposes only.* ‘A de facto policy in China allows scientists
similar rights. , . _ .

On August 1, 2001, the US House of Representatives voted to ban any
sort of cloning, whether reproductive or therapeutic. But on >.c.m,.cmﬁ. 9,
barely a few days later, following an outcry from the scientific community,
President Bush decided to allow federal funding for human embryonic
stem cell research, as long as the donor embryos had been moﬂﬂownm by
August 8, 2001.7 Privately funded researchers in the US are freely
permitted to derive, and use, stem cells from cmbryos created for re;
search. The Human Cloning Prohibition Act, passed by the House on 27

2. H.R. 534, Human Croning Prommimion AcCT of 2003, 27 February 2003, hitp://
thomas.loc.gov/egi-bin/query /D2 108: 1 /temp/~c [08PANrFR::, Visited: 01 April 2003,
3. “Limited U.N. Treaty on Cloning Ban is Put Off for Now”, 06 November 2002, http:/
fwww.zenit.org/english/ visualizza. phtmi?sid=27361, Visited: 21 November 2002
4. Stem Cell Policies Around the World,” 293 Science 1242 (2001). o
3 "Darren Gray, Cloning af Himans Banned Tue Ace, November 1S, 2002. htp:t/
wwiv.theage.com.aw/articles/2002/ 1 1/14/1037080848786.html, Visited: 21 November
2002
6. Early in March 2003, the House of Lords upheld the cloning law, while dismissing
a "pro-life” charity's appeal challenging the existing legislation. The judgement “backed
Parliament’s ability to authorise therapeutic cloning, under strict ficensing nonn_:.mo_._m,
for research into the production of compatible cell tissue with which to fight disease.”
Reported in LordsUphold Cloning Law, hitp://inews.bbe.co.uk/2/hifhealth?
1846265.stm, March 13, 2003, Visited: 01 April 2003, o
Gretchen Vogel, Bush Squeezes Between the Lines on Stem Cells, 293 Science 1242-
5(2001). _
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February 2003, makes it unlawful for any person to perform, attempt to
perform, or to participate in an attempt to perform human cloning.®

Both the derivation and use of stem cells from spare embryos are
permitted in Japan, Canada, Spain, Italy, Finland, Sweden, Israel, Switzer-
land, Singapore and Australia, with restrictions in some countries.

In India, there is no regulation on cloning, and the use of 14-day old
embryos for research is not banned. The National Centre for Biological
Sciences (NCBS) in Bangalore, and Reliance Life Sciences in Mumbai
have 10 of the 64 stem ceil lines allowed by the United States government

for research.® These two organisations have been named as eligible for
US funding. o

The H:.Emz Council for Medical Research :O.&Wu is currently in the
process of framing guidelines on transfer of embryonic stem cell lines for
foreign collaborations.' Especially noting the “rights of human embryo(s]

and subjects who are not competent to give informed consent”, ICMR’s _

Ethical Guidelines Jor Biomedical Research on Human Subjects,"
recommends that embryo-research should be restricted to 14-day old
embryos. The ICMR has also stated as part of its Tenth Plan that
“scparate and updated guidelines specific for any research or therapy with
cord blood stem cell need to be prepared during the 10" Plan period as an
addendum to the Ethical Guidelines.™ The National Bioethics Commit-
tee, formed under the aegis of the Department of Biotechnology (DBT),
has brought out a report Ethical Policies on the Human Genome,
Genetic Research & Services drawing on internationally accepted
ethical principles, and keeping in mind ICMR s Ethica! Guidelines. The
report states that “research on embryonic stem cell biology may be
undertaken with adequate safety medsures”, but “[a]s a principle, human
cloning shall not be permitted.” - .

8  Supran:2
9. B.Krishnakumar, Human Spare Parts. T WeekySeptember 16, 2001,0nline edition,
http:ihvwww. the-week.com/2 Lsep | 6/cover. him.

e oo A LolaNayar, . India Eraming Strict-Laws-for-Sten-Cel{-Research ~inpoAstare-News

mee__n.m.mmvnnus_uo_.uo.moc_. \:nu,.\\h.:.:3:...,..15_50.no..:\?.Qowc\ﬁw\\.mmﬁ..b::_.,<mm:ma..
21 November 2002. - - :

1. Statement of Specific Principles for Human Genetic Research in Indian Council of
Medical Research, Ernicar GUIDELINES FOR Biomenicat RESEARCH on Husan SusmeTs
39450 (2000), available on http://icmr.nic.in/ethical.pdf. Visted: 01 April 2003

12, See _mammz Council of Medical Research, Tenth PLan DocuMenT Moom-MDOu 25(2002),
htip://iemr.nic.in/10thplan.pdf. - T .

13. Gene Therapy & Human .h.ﬁ.c...:.a.w. in National Bioethics Committee, Dnvwﬂmﬁa of
Biotechnology, EtnicaL Pouicies on THE Humax Genome, GENETIC Ressarch & SERvICE. .
http:/dbtindia nic.in/ethical. Ktmi. ,
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It 15 to be noted that the existing framework within which reseaich is
to be conducted in India is merely defined in the form of guidelines/
policies. No legal authority is vested in these policies/guidelines. Also, it
may be noted that there are at present no recommendations ..:_m.{.w.,&amz
made on stem cell research by the Ministry of Law.' e

IV. Tue LeGaL Issues

A. Reproductive and Therapeutic Cloning

Some of the fog surrounding the legal issues about cloning ¢an be dealt
with by considering the motives behind cloning.

When the targeted result of cloning is the creation of a new human
being, it is called réproductive cloning. Human reproductive n._ori.m is
banned in most countries. If and when reproductive cloning comes w..c..oﬂ.
we are faced with more pressing complexities. Does cloning “S._.ﬁ.mwmm...,m
child’s right to a-futuré? A cloned child is bomn, ipso facte, imﬁrymmmmﬁmn
fates mapped out, circumscribed by the environment. But there ,Ewu.\.nmo,am
a time when technelogy can’ensure that people with “desirable” gitalities
are produced. We already have such methodology available in the culti-
vation of plants: hybrid varieties of “consumable” plants mnad&i?m:%
designed to be high yielding and pest-resistant at the same time. Humans
Justify such agricultural technology as being necessary to meet the grow-
E.m..:mmam of an increasing population deprived of vital food resources.
When 1t comes to humans themselves, who is to decide these “desirable”

qualities? Who has the right to control cloning operations? Human rights.

legislation, therefore, must be involved when considering cloning technol-
ogy. _

When the purpose of cloning is to induce embryonic stem cells to
acquire specific characteristics, for replacing damaged cells or tissues, it
is called therapeutic cloning. Therapeutic cloning is medically advanta-
geous .but involves the destruction of the stem cell donor embryo. As
miéritionigd earlier, stem €€lls are derived from 1-14 day old embryos:
These embryos, theoretically, have the potential to dévelop into human
beings. The argument, therefore, against therapeutic cloning is that the
process actually kills one life to save another.

Carrying the argument that opposes therapeutic cloning a little ?ﬂ.:n?
on the basis that-all cells are totipotent (that is, they can develop into

14, Personal eommunication from T.K.Vishwanathan. Secretary, gm:“mm.ﬂ@ owrmi
Gowernment of India. : ' . Rl

.
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complete organisms), there is no difference between a human embryo and
any living cell.'s Asa corollary, the destruction of any living cell for any
purpose is equivalent to destroying a potential embryo. Such an interpre-
tation mmmno:ad_u\.&ﬁwamrnm the justification of therapeutic cloning. Addi-
tionally, it imposes, although only theoretically, moral objections on, for

instance, a seemingly harmless, and often inadvertent, act of scraping off
one’s cheek cells. .

It 1s, however, important to consider providing legal protection to
embryonic research that uses genetic techniques for the cure and preven-
tion of diseases.

B. Cloning and Consent

The primary question that arises when considering ¢loning and embry-
onic stem cell research is under what circumstances can human material
be used for these purposes. The DBT in India categorically states that
embryos cannot be created exclusively for the purposes of research.'s
But then the question arises as to how research in this field is to proceed
in India. What can be done with embryos that might otherwise have been
lost? This is where the question of consent comes in. It would be instruc-
tive in this regard to examine .the positions taken by other countries. The
“...right to physical integrity requires the informed consent of the person
from whom material is taken (including the mother/parents in the case of
gametes or embryos).”" Obviously, thig eonsent should govern not only
the taking of such material, but should also specify the conditions for its
use. Both ICMR and DBT are agreed that the informed consent of
persons who are to participate in stemn cell research is to be necessarily
obtained." The consent process should not only state what is normally
done with foetal tissues, spare embryos or gametes; but should also
disclose possible risks of the study, and provide the right to withdrawal
from the study even after initial consent has been provided.
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But while consent may be obtained from the parents, the ncam.ﬂos still
remains: how is the consent of an embryo — granting that consciousness
is inherent even at that stage of life - to be obtained? This is an extraor-
dinarily complex issue, and perhaps even one that can never cm.mwﬂmmmo-
torily resolved. “

C. Cloning and Technology

Announcements of successful attempts of cloning a human being
were made recently by Clonaid and members om.. mro..ﬁmn:_md sect, and
continuing attempts to clone humans have _uno":.w_ﬂ.%an. m_on :ﬁ. ﬁm.ﬂ few
years by two scientists, in particular, P. N.mqo.mﬁmsnm m >dm§.9._. The
foremost apprehension regarding human cloning is that the existing tech-
nology is not sophisticated enough to numcnn.ﬁrm.ﬁ human clones are
created without any basic biological Bm:::n:oism..; Zavos, s&.mu ques-
tioned about this, however, defended arguments against the possibility of
defective births by stating that genetic screening tests would be oﬁ:aﬁoﬁnm
before actually creating a clone.™ :

< When one considers the increasingly frequent-use, and acceptance, of
techniques such as in vitro fertilization, why should another Bm.ﬁroa ﬁﬂ.:
offers the same result (in this case, cloning) be banned? S..oam is mem y
allowed to create human beings, artificially, through certain techniques,
why should one not be allowed to do so through others?

The primary objection is purely scientific: as technology stands 8@3\.
it is regarded by some scientists that the attempt to clone re._:.—mn vonMm
could result in the birth of stillborn, unhealthy or severely disabled ch#-
dren.*' But this argument against cloning fails _.h. and when, ﬁnordoﬁmu\
sufficiently advances to ensure safe cloning. So, if the argument against
human cloning focuses exclusively on this issue, Enﬁ once the technology
is deemed safe, human clonirig will appear permissible.

D. Cloning and .Civil Liabilities

15. Geoffrey Winn, The Steni Cell Debate, September 2001, available at http://

EEE._miac.nOB.m:..‘:_\_mlmﬁ_d.::d__ Visited: 21 November 2002,

i6. Department of Biotechnology, EtHicaL issues Anp Oou,,_mmzq Process Pertaining To
Stem CeLL Research, available ar http://dbtindia.nic.in/consent.html. Visited: 0z
April 2003 : .

[7. M.H.M. Schellekens and J.E.J. Prins, Regulaiory Aspects of Génamies, Genétics and
Biotechnology: An Orientation on the Fositions of Germany, the United Kingdom and
the United States, 7.1ELEcTrONIC J. or Oozv>x>._._<m Law (March 2003} avui mb\m at
::u..\.:fﬁc.n._.n_.oﬁ\&.n:q_\m:u_ -2.html. Visited: 02 April 2003 ’

18. Supra n. 11 and n. 16 4

Article 8 of the Universal Declaration on the E::.;:... Genome m.na
Human Rights states that “Every individual shall have the right, according
to international and national law, to just reparation for any damage sus-

19. . The récent death of Dolly, the first cloned mammal, attributed to vnozdmn:qm..mwﬂ_u”ﬂ
. .an_.:a:w:mnnm the need to achieve a joolproof cloning method, before embarking

“full-scale human cloning project. ) o .
20 W. mwqu. Boston Guose A7, January 27, 2001, as cited in Rudolf Jacnisch and lan

Wilmut, Don 't Clone Humans 291 Science 2552 (2001).
2t. Rudolf Jaenisch and lan Wilmut, supra n. 20,
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tained as a direct and determining result of an intervention affecting his
or her genome.” In the event of human cloning being made allowable
before acquiring sound technology to carry out such procedures and/or in
the event of a child surviving such an unsuccessful cloning attempt, it
could lead to a situation where civil liabilities could arise.® An action for
negligence can, in the circumstances. be brought, based on:

‘(a) negligence while cloning, such as selection of the wrong embryo.

(b) negligence in giving, or failing to give advice, regarding possible
risks in a process.

(¢} negligence in allowing a child to be born with a particular genetic
:mheritance.

. The Congenital Disabilities (Civil Liabilities) Act 1976 of the United
Kifigdom, provides that a child who is born alive but is disabled as a result
of an occurrence before its birth may have an action in negligence against
the person responsible for that occurrence. This Act deals with situations
where a duty of care was owed to a parent of the child.

In cloning, however, there is the difficulty of deciding who that parent
is: the nuclear donor of the clone is nof a parent, in the accepted sense
of the word. The gametic parents of the donor are, in the biological sense,
the parents of the clone. ., _ ;

The US law envisages a similar problem. A Congressional bill oppos-
ing human cloning, which was introduced in the US House in April 2001,
says: “..cloning confounds the meaning of ‘father’ and 'mother’ and
confuses the identity and kinship relations of any cloned child, and thus
threatens to weaken existing notions regarding who bears which parental
duties and responsibilities for children.”

E. Cloning and .:%mw:bwqm

An interesting implication of cloning arises on the question of inher-

itance of property® : suppose X, a male, makes.a will leaving.his property . -

22, UNiVERSAL DECLARATION ON THE Human GenoME AND Human RiGHTs 1997, hup://
www.unesco.org/ibc/en /genomelprojet/index. hitm. N

23. John Duddington, The Legal Aspects of Human QQ:.:N. CaTiioLIC MEDICAL QUARTERLY
(2000), available at ::?tiii.ow:_o:nn_oﬁoﬂm.oqm..:_QQSO.:»:mmoc?.

cloning_legal_aspects.htm, Visited: 21 November 2002. R :

24. H. R. 1644 [H, 26 April 2001, “Human Cloning Prehibition Bill of 20017, htep://

, .roamm._on.mo<\ow7cm:\n:oJ\\O@n_oq”.:ma_u\zn_ounai_uir. Visited: 21 November
2002

Supra n. 23
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to ‘the’children’ and then a child (Y) is cloned from X. Is Y the child of
X7 Probably yes, but then Y will also be the child of X’s own parents, who
may have made a similar will, and whose estate may by now have been
distributed. : :

Alternatively, suppose X and his wife Z, enter into mutuzal wills and
agree to leave everything to ‘our children’. But Y is not the child of Z.
And it would be incorrect for legislation to provide that Y should be
deemed to be Z’s child because this may not be what X would intend.
Such situations must be provided for if reproductive cloning is legalised.

s

F. .QoE.aW and Patents

In January 2001, Roslin Institute applied for world patents for the
process used to clone Dolly, the sheep.” The patents, if granted, will give
exclusive monopoly over the cloning of all animals - not excluding huméns
-until 2017.

The Institute has already obtained UK patents for the same “Dolly
technology™. It has. in turn, granted licenses to two private companies -
PPL Therapeutics and Geron Corporation.”” These companies, which
fund research in nuclear transfer techniques, have exclusive worldwide
process licenses. Uses tn human reproductive cloning, however, are
specifically excluded.

WiCell Research Institute, a subsidiary of the Wisconsin Alumni

‘Reskarch Foundation (WARF) holds patents on five human embryonic

stemn cell lines. In 1999 Geron obtained exclusive commercialization rights
from WART for therapeutic and diagnostic products based on six cell
types: liver, muscle, nerve, pancreas, blood and bone.*®

" These patents, ipso facto. are biased in favour of those who can
financially afford to use such processes. But patents generally encourage
innovation, forcing scientists, in the present situation, to develop new and
possible cheaper cloning processes. .

. :26. Patent Nos: WO 9707668 and WO 9707669, World Intellectual Property Organisation,

06 March 2000, hitp://www.grain.org/publications/pirates-en.cfm. Visited: 21
November 2002, ) '

7. UK Patents Granted on Dolly Technology, Press Release, Roslin Institute, 19 January
2001, available at hitp:Awww.ri.bbsrc.ac.uk/library/press/pn00-01.html. Visited: 21
November 2002. . )

38. “Geron Files Motion in Lawsuit”, Press Release, Geron Corporation, 03 October
2001, hitp:/rwww.geron.com /pr_2001 1003 humi. Visited: 21 November 2002.
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“fates-asis-available todayyrefers-primarily-to-abortion and related issues, . ...
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G. Cloning and Human Diversity

The 64 cell lines that have been allowed US federal funding represent
only persons of European ancestry, and some Asians. If research is
conducted exclusively on these cell lines, therapeutic cloning will be of
limited use. The quantitative limits on cell lines also restrict experimental
results towards the available lines.? Ideally, Eonm@o::o cloning should
eventually be made available to every human being in need. This will be
a difficult target to achieve if such restrictions remain.

Additionally, it is a commenly held fear that eugenicists can perhaps
misuse these cell lines to preferentially grow embryos of a certain kind.
ICMR’s Ethical Guidelines makes note of this stating that “Eugenic
Genetic Engineering for selection against personality, character, forma-
tion of body organs, fertility, intelligence and physical, mental and emo-
tional characteristics is prohibited.”*® To avoid related problems, some
authorities suggest that one’s own genome be patented. The Human
Genome Declaration, while recognizing that the human genome is, in a
sense, “‘the heritage of humanity”, also states that a person’s right to
respect for dignity “makes it imperative not to reduce individuals to their
genetic characteristics and to respect their uniqueness and diversity.™

H. Cloning and Human Rights

As human rights legislation stands today, the issues dealt with are 4
typically restricted to the violation of the rights of humans such as torwre 1
and/or deaths in custody, the imposition of the death penalty and the abuse
of fundamental rights of human beings. A living human being has the right
to question the abuse of, and demand the protection of, her or his rights
as a living being. This is a fundamental right available in any reasonable
legislative system. -

In view of the fundamental revolution taking place in the biological
sciences, it would perhaps be prudent to extend the scope of human rights
legislation to cover embryo-fates. The legislation pertaining to embryo-

29. Jon Entine and Sally Satel, The Science of Diversity: Race Belongs in the Stem Cell
" Debate, WasHingTon Post,  September 9, 2001, available at htep://
www.washingtonpost.com/ac2/wp-dyn/A60970- Noo_mnumimnmcmmn printer. Visited:

. 2] November.2002. .
0. ,.w.:__m_:..n n 11, . :
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i.e. the legislation covers situations where an embryo has n?mﬁ&\ mmm:
created.

Having reached a z:.::._m point, in the scientific sense, where we are
now in a position to create an embryo from nothing except a few nAn:m
and manipulate its development through its entire creation- -process; per-
haps. the next crucial step in legistation would be to accord protection-to
such entities. While some might see this as a curbing of scientific freedom,
it is a necessary and logical step when one considers the potential misuse
that unfettered freedom grants to persons who pursue such research; In
the absence of legislation, a researcher is free to destroy an' embryo,
create only specific organs that are financially viable :(kidneys, forin-
stance, already have a well-established commercial value) and [trade them
in the black market, all in the guise of :gﬁ.mwmczn cloning”. éo are
already living in a system where human flesh has become a ooaﬂom .
In India, despite existing legislation in the form of the Transplantat n of
Human Organs Act 1994 AHEOV several loopholes exist that allow m:a
promote unethical organ trade, especially w&:m%m from live ao:oam.% <<n
have to reconsider what it means to be “human”. At the very _mmmﬁ
must ensure that human Jife does not become a commadity. And ::m 15
possible only through such protective Hnmmm_m:o:,

V. NEwW LEGISLATIVE PARADIGMS

It is assumed that the State, through its democratic process. creates
the right to legislate for its population. on the basis of a predetermined
moral structure. This legistation, for instance, rules against socially repre-
hensible acts like alcoholism and drug-abuse. But recent technological.

um 5. 9(3) of THO says that removal of any organ from a live donor for transplantation

into a recipient who is not a “near relative” may be permitted by the Authorisation
Committee, if the donor has affection or attachment towards the recipient, or any
other special reason. There were about 1,000 such unrelated transplants in Karnataka
from 1995 to 2002. This large number suggests that there were commercizal transactions

w e s inyglved;-and that persons-were seHing their-kidneys for-financial compensation. See

Call for Amendment of Organ Transplant Act, Tue Hinou, April 28, 2002, available
at  htip://www . hinduonnet.com/2002/04/28/stories/2002042801810400.htm, and
Against the Organ Trade, FronTLiNg, May 11-24, 2002, available at http://
www . frontlineonnet.com/fl1910/§9100840.htm, Visited: 01 April 2003
Additionally, recent testimony to the US Congress reveals that the Chinese government
is involved in this trade by selling the organs of prisoners. See Daniel McConchie.
Using Stem Cells from Embryos Will Make Human Flesh Profitable, The Centre for
Bioethics and Human Dignity, available at http: /iwww.cbhd. o_.m\anmo:qnmm\mum&ma-
" stemcell.html. Visited: 02 January 2003
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developments suggest that there may be a genetic basis for problems like
2lcoholism.** The logical question that follows is: within this legislative.
structure. is it fair to condemn, or reprieve, an individual merely on
account of this genetic make-up? - "

Let us suppose there is a cloned being of a mass-murderer. On
growing up, if he indulges in similar mayhem, is he responsible for his
actions? The absence of individual responsibility for actions through the
transference of moral culpability to one’s genetic mak&-up strikes at the
very root of legislative processes. If everything can be traced to the
genetic code, if every action can be shown to have a genetic basis, what
role can legislation play?

New paradigms have to be established to provide the basis for legis-
lation in the context of technological transformations that are rapidly
changing the world. Immense demands are going to be made on the skills
of the legal fraternity: they will be called upon to cope with technology of
a complexity hitherto unimagined and deal with societal pressures that
impinge upon the lives of every human being. To paraphrase Thomas
Kuhn**, old paradigms are rapidly vanishing, and new ones are but slowly -
emerging from the mists that shroud the very origins of life itself,

33. See m....nl .ﬂwwaniﬁz Program. Alcoholism and Genes, available ar  hup:
www.exceltreatment.com/rds_pages/ rds_page3.html. Visited: 02 January 2003
34. Thomas _Acr._._. The mqw_.z.q:xm oF ScienTieie REvoruTtions (1962).
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EVIDENTIARY VALUE OF DNA TESTS: ITS
ADMISSIBILITY AND RELEVANCE

Mukul Kumar and Mrinmayee Sahu*

L. INTRODUCTION B

*The Enderby Murders': On the 21st of 20<mimm~.. in Nc%w \C.

year-old Lynda Eastwood was raped and strangled in the village of

Enderby, near Leicester, England. Despite hundreds of tips. .andyi
massive police investigation, no suspects were apprehended, ne
night a little more than three years later, Dawn Ashworth didn’t come
home. The next day, she was found dead, having suffered the .
Jate as Lynda Eastwood - she also was 15 years old. o
These crimes were eventually solved, and involved the first Lise of
DNA? fingerprinting in a homicide. Alex Jeffreys first reported-this
technique in 1985, and this was his first real test. :

The investigation entailed:
The first use of DNA fingerprinting to exonerate a suspect.

Cellecting blood for DNA typing from 4,583 young men during

the hunt for the murderer,

*Putting the security forces in the dock, the DNA test by the
Central Forensic Laboratory, Kolkata, established that the five per-
sons killed -by security forces in an “encounter’ in Panchalthan
(J&K) following the massacre of 35 Sikhs in Chattisinghpora on
March 20, 2000 were civilians and not foreign militanis as claimed
by the forces. The Jammu and Kashmir Government recommended an

investigation by the Central Bureau of Investigation \me;..im;%m.
incident-The-then—-Chief-Minister of J&K, Dr. Faroog-Abdullah,”

tabled the forensic report in the Assembly.’

" *  LL.B. Illid Year, Campus Law Centre, Faculty of Law, University of Deli. Delhi-
110007. Contact: mukul_kumar_@indiatimes.com and mrinmyee@yahoo.co.in.
See http://www.nddb-badg.org/casesicollin_e.htm. )

Deoxyribonucleic Acid. ) )
Full report available on http://www.hinduonnet.com/thehindu/2002/07/1 7/stories.

i.
2.
3.
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*4 body was exhumed in Columbus, Ohio from the ground after
27 years. The purpose of the exhumation was to acquire the DNA
profile as a standard and compare it with evidentiary standards in a
criminal case. Jamples of femur bone, tooth and a fingernail were
collected and Yuccessfully subjected to DNA extraction. Thus, samples
as old as these, or even older, could be typed reliably.*

The focus of most criminal investigations is on linking evidence from
the crime scene to suspects. and for more than a century, science has
played an increasingly important role in this process. Forensic Science is
the application of science to matters of law. As our knowledge and
technical expertise in science increases so does the complexity and
importance of the science presented to the courts in the legal system.
Forensic science is a broad, interdisciplinary field in which biological and
physical science methods are used to analyze and evaluate physical
evidence related to matters of criminal and civil law. Its contribution to
crime investigation is indispensable in this era of rising crime. The 1980°s
ushered 1n the age of DNA® testing, which permits investigators to
perform almost unbelievable feats of identification.® With current tech-
niques, it is possible for a single person to be differentiated from all the
people that have ever lived using DNA from a single bair root. The
principles and techniques used for forensic DNA typing’ are also quite

“~

4. Mohammad A. Tahir, Elizabetk Balraj, Linda Luke. Terry Gilbert, James E. Hamby,
and Muhammad Amjad. DNA Typing of Samples for Polymarker, DQAL, and Nine
STR Loci from a Human Body Exhined a\wmw 27 Years 47 THe Inpian PoLick JournaL
106-112 (2000} '

5. DMNA is the material that governs inheritance of eye color, hair color. stature. bone
density and many other human and animal traits. DNA is a long but narrow string-
like object. A one foot long string or strand of DNA is normally packed into a space
roughly equal to a cube 1/millionth of an inch on a side. This is possible only because
DNA is a very thin string. Qur body’s cells each contain a compleie sample of our
DNA. A strand of DNA is madc up of tiny building blocks. There are only four,
different basic building blocks. Scientists usually refer to thesc using four letters for
the four different building blocks. The letters are: A, T.'G, and C. These four letters
are short forms for more complicated chemical names, but actually the letters (AT,

_G and C).are.used. .more commonly.thanthe chemical.names..Another.way.of referring.... .
to the building blocks or letters is to call them bases. For more on DNA refer 10
Gardner, Simmaons and Srustad, Princirres O Genenics {1991).
6. Sir Alex J.Jeffreys discovered the use of UZ> for forensic analysis on September 15,
1984,
See http:// library.thinkquest.org/1704Y/gather/

7. DNA 1wyping is performed by demonstrating n__m?qn:nnm in length of specific DNA
sequences. This can be done by digestion of DNA with restriction enzyme(s).
followed by Southern blot hybridization using a probe specific for the polymorphic
site. Polymerase chain reaction (PCR) techniques are becoming widely applied to the
same task, and have several advantages over Southern blotting. The general term
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useful for other purposes. DNA profiles are widely used in resolving
issues of parentage in man and animals, and are rapidly replacing sero-
logic analysis (i.e. blood typing) for that purpose.* The basis of this branch
of science is the premise ‘man may lie but material objects will not lie.’

‘E.Hn.. purpose of DNA typing in forensic medicine is to match a sample
from the crime site with a suspect. Technically, applications of the
techniques do not actually determine whether the sample came from the
suspect. Rather, statistical analysis of the test results yield a probability
that the sample did not come from the suspect, and with DNA typing, that
probability can be so miniscule as to be certain. Importantly, DNA testing
has proven to be as powerful for exonerating suspects as it has for
convicting them. “There can be no exaggerating the unique and
unprecedented power of DNA forensic science to determine guili or
innocence in serious criminal cases.™

This paper provides an insight into the admissibility and sufficiency of
DNA Tests in the light of the rule of thumb that the guilt of the mnnﬁmma
must be proved ,co%osa all reasonable doubt™. o

In most criminal vHOwnoE_o:m where DNA evidence is utilized, the
evidence serves o corroborate, in a ﬁoinHwE manner, other circum-
stances vo:::_bm to the guilt of the accused. A recent U.K. decision
[R.v. Watters'' ] held that DNA evidence, without corroborating evidence.
was not sufficient evidence to convict under the particular circumstances
of the case. The Court observed, "It was necessary to look to see

*DNA ﬂ_._mn_‘_u:z::m is used to describe all these procedures for characterizing |
VNTRs, RFLPs and other sequence polymorphisms. Two conceptually different
types of fingerprinting are commonly performed for either VNTR or RFLP m:w_v\mnm
Single-locus DNA fingerprinting, and Multi-locus DNA fingerprinting. Each of these
methods has advantages over the other in specific situations. For example, single-locus
but not multi-locus methods are useful when the DNA is degraded and for mixed (i.e.
victim and perpetrator) samples. On the other hand, multi-locus fingerprinting Qu_nm:v.
provides more information per sample than single-locus fingerprints. Sec Suminder K.,
_.10.8 Paliwal,and V.K Goyal. DNA Methodologies and their {/ses.in ﬁo...w:uﬁn.x:a?ml
48 The Inpran Porice Journal - 83-89 {2001}

8. See Kirtiman Singh, Blood group Evidence in Legal Trials of Disputed \ua?i:c_ 21
DeLHl Law Review 247-256 {1999) .

9. SethF.Kreimer, and David Rudovsky, Donble Im.:» Double Bind; Facial Innocence
& Postconviction DNA Testing 151 Universry OF PennsyLvania Law Revi 547
- 617 (2002). -

10. See Shri. Jagannath v ,wma__m of UP AIR 1995 SC 712.

11. Court Of Appeal (Criminal Division) October19.2000. Present: Kay Li. m:vn_‘ N
Judge Mellor Judgment by: Kay LJ Source: www.forensic-cvidence. noa\m:n_,me:g
DNA_Watters.html. :
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whether, firstly, the rest of the evidence in some way supported the DNA
evidence so that, taken together, a proper inference of guilt could be
drawn..... But in every case one has to put the DNA evidence in the
context of the rest of the evidence and decide whether taken as a whole
it does amount to a prima facie case.” The evidence by a forensic expert
also confirmed that DNA evidence should not be used in isolation and
without other supporting evidence, however tenuous. UZ> evidence in
itself was not proof.

The decision of the Kerala High Court in the case of Sujeera v.
V.P.K Salim'* also point in the same direction. In this case it was held
that, “Now the DNA finger-printing test-has been much advanced and
resorted to by the Courts of law to resolve the dispute regarding paternity
of the child.” It was observed that the DNA test would certainly be
corroborative evidence in support of the contention of PW 1 that she
had no access to her husband at about the time the child would have been
conceived. (Emphasis added).

It was observed in Anil Kumar v Turaka®, “...DNA encodes the
person’s unique genetic make up. Compared to blood tests the odds of
DNA msmﬁﬂznﬂsm going wrong are one'in 30,000 million.” Thus DNA
%nmﬁm Eo:mw hitherto considered as purely corroborative evidence should
be rm_a suffi icient to'sustain convictions. It is thena question of degree and
some risk’ om oouﬁng:m the innocent must run. Although mn_ms:mnm:%
speaking, as observed above by the Andhra High Court, the probability of
DNA fingerprinting going wrorng approximates ta ::vo&%::w

As per Section 45" of the Indian Evidence Act wmum opinion of
experts ‘are relevant upon a point of science and certain other fields
enumerated.in the section itself. Almost a decade back the Chief Judicial
Magistrate in Case NO. M.C. 17 of 1988, observed: “The Evidence of
expert is admissible under Section 45 of the Indian Evidence Act. So also,
the grounds on which the opinion is arrived at are also relevant u/s 51'
of the Act.”'
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Although DNA tests have been accepted by many courts and High
Courts in India, it is yet to be incorporated formally in the Evidence Act.
Its admissibility and application under the Act is haunted.by confusion in.
the legal arena. As a result it is open to the Courts to accept such teft
under Section 45 of the Act. As rightly pointed out in 1995 by thé then
Chief Justice of the Kerala High Court Rao I., DNA testing is as yet not
considered a conclusive proof under Section 112" of the Evidence Act.'s

H. DNA TESTING AND THE RIGHTS OF THE ACCUSED

Having brought out the relevance and mavc:mnom of DNA testing in
tightening the noose around the suspect in the crime, the fundamental
principles of liberty in the context of compelling evidence may be- m:m_wmma
now. A curious and interesting aspect would be the mvﬁanﬁmﬁod ,OH the
maxim Nemo tenetur se ipsum accusare - No man, not.even the accused
himself, can be compelled to answer any question the answer to which
may tend to prove him guilty of a crime. He may confess, if he so pleases,
and his confession will be received against him; but if tainted by.any form
of physical or moral compulsion, it will be rejected. It confers upon a
criminal trial an aspect of dignity, humanity and impartiality. But it can be
vehemently argued that the rule is devoid of any rational foundation. The
rule favours the guilty extremely, and in a proceeding the aim of which is
to convict the guilty, this would seem to be sufficient condemnation. *‘The
inpocent have nothing to fear from compulsory examination, and every-
thing to gain; the guilty have nothing to gain. and everything to fear.™"” A
matter deserving notice in connection with this part of the law is the
inherent right to'be assumed innocent until proven guilty. The Burden of
Proof on the accuser to prove the guilt of the accused beyond all reason-
able doubt is crippled by the protection against self-incrimination available
to the accused,

Extending these principles to the issue of DNA testing, the principles
may be stated as:

T e er e . . : ORI ST . {a) .. Accused.need.not take a DNA test to prove that heis moﬁ the
: 2.72000 Cr L T208 (Ker.) at 1210. source of any particular blood, hair, sperm, etc. It must be

13. 1998 Cr L) 4279 (AP, assumed that the Accused is not the source.(The Right to be
>mmﬂ5na.m=zoonmmv

i4. Sec 45: When the court has to form an opinion upon a point of foreign law, or of
science, or art, or as to identity of handwriting or ﬁsman impressions, the opinions
upon that point of persons specially skilled in such foreign law, science or art, or in
question as to identity of handwriting or finger impressions are relevant facts.

15. Sec 51: Whenever the opinion of any living persén is relevant, the w..o:_._aw on which 1 .
such opinion is based are also relevant.

17. Sec 112 relates to birth during marriage being conclusive proof of legitimacy.

16. O:oﬁa in Dr. M.W Pandit and Dr. Lalji Singh, DNA Testing, msmmznmkﬁ Ei Expert 18. See supran. 16.
E:.am.a. 47 THE Inpian Pouice JourwaL 99105 (2000). ! ,

19. Salmond, JuriseRuDENCE 472-473 (1966).
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(b} Accused need not take a DNA test that might prove that he is

the source of any  particular blood, hair, sperm, etc.(_The
Freedom from Self Incrimination )

(¢) If someone believes that the accused is the wocaom of any
H.um_.:.o:_ma blood, hair, sperm, etc., then the accuser must prove
1t without the help of the Accused.( Burden of Proof ).

, ‘Hmﬂw.sm now to the law in India with respect to the abovementioned
E.En:u_ow of liberty we can note that Article 20(3)* of the Constitution
g1ves protection against ‘Testimenial compulsion’. In Sharma M.P. v.
Satish Chandra®' the Supreme Court pointed out that the immunity given
by the clause extends to tmmunity against being compelled to furnish any
kind c.\ evidence which is reasonably likely to .wzﬁvowﬁ a prosecution
against Eﬂ. But in the later case of Stare of Bombay v. Kathi Kalu® the
Apex court has narrowed down the above proposition by laying down that
ﬁrm protection does not extend to any kind of evidence but only to self
Enigm,.:.mﬁ._.m.m statements made by the accused (including oral or written
lestimony) relating to the charge brought against him. Consequently it
wo:oim. that miedical examination of the person of the accused or the
taking of blood from his person for the purpose without his consent,
would also be justifiable for the same reason.

.moim,\mr it is quite evident from a few recent. decisions of various
Indian Courts including the Supreme Court of India that a person cannot
be compeiled to give blood samples under the existing laws in India. A
vital ruling in this regard is the case of Goutam Kundu v State of West
Bengal®. This case dealt with the issue of ascertainment of disputed
paternity. The following guidelines were laid down by the Court through
Hon’ble Justice A.M.Ahmadi and S.Mohan J7. :

(A) Courts in India cannot order blood test as a matter of course.
(B) No one can be compelled to give sample blood for analysis.

Some High Court judgements are also to the same effect. The Hon'ble

. Kerala High Court in the case of Sajeera v P.K. Salim? _observed,.“Now. .

the DNA finger-printing test has been much advanced and resorted to by

/

No. _._>3 NoavZovnﬂmo:mnn:mnno.qm:%o%n:nmm:m:cn ncavn:caﬂovnmi_.;owmmmmm:mn
imself. N

21. AIR 1954 SC 300.

22. ATRVI961°SC 1808, . - A

23. AIR [993 SC 2205, : . ™

24. 2000 Cr LJ 1208. .

|
|
|
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the Courts of law to resolve the dispute regarding paternity of the child,
it is true that without the consent of the person blood test cannot be
conducted and there is no law in India enabling the court.to compel any

person to undgrgo blood test as available in England.”

The Hon’ble Andhra Pradesh High Court in the case of Syed Mohd.
Ghouse v Noorunnisa Begum™ held that Court could not compel: the
father to submit himself to DNA test. .

Interestingly the Law Commission of India in its 180th report on

“Article 20 (3) of the Constitution of India and the Right to Silence”

of a person accused, seems to have reopened the :issue of compulsory
testing of blood sample, for DNA or other tests. It is-expressly stated in
the report that, *“The right to silence has various facets. One is thiit the
burden is on the State or rather the prosecution to prove that the dccused
is guilty. Another is that an accused is presumed to be innocent till he is

proved to be guilty. A third is the right of the accused against-self-

incrimination, namely. the right to be silent and that he cannot be com- .

pelled to incriminate himself. There are also exceptions to the rule. An
accused can-be compelled to submit to investigation by allowing his
photographs taken, voice recorded, his bloodisample tested, his ‘hair or
other bodily material used for DNA resting etc.?® (Emphasis added).

I11. ConcLusION

It is not only the relevancy of fact that is in issue, it is the credibility
of evidence also that is of importance in the determination of truth. DNA
Tests satisfy this dual requirement as it would not be wrong to say that
DNA Tests provide a credible piece of evidence, “The road to judicial

25. 2001 Cri LY 2028

26. The Report concluded as: “A survey of the current law in various countries reveals
that in USA, Canada and India in view of the constitutional provisions against mm:.
incrimination the.Courts haye required the prosecution to prove guilt beyond reasonable
doubt and there has been no encroachment whether at the stage of intefrdgation or trial,
into the right to silence vested in the suspect or mno_.,_m.ma..: We have reviewed the law
in other countries as well as in India for the purpose of éxamining ,.<_,‘m:_n_. any
amendments are necessary in the Code of Criminal Procedure, 1973. On a feview, we
find that no changes in the law relating to silence of the accused are necessary and
if made, they will be ultra vires of Art. 20(3) and Art. 21 of the Constitution oM. India.
We recommend mooo_.&s.m_w.: , o
The complete 180th Report of the Law Commission of Indiz ‘on “Article 2043) of
the Constitution of India and the Right to Silence™ submitted in May 2002 is available
on hup://tawcommissionofindia.nic.infreports/180rpt.pdf . o

s Ay
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acceptance of DNA identification evidence has been rocky.”” But it is

refreshing to notice that the technology of DNA typing has been making

major strides. The authorities in India arg now recognizing the strength of

DNA evidence. Recently on Decembe# 24, 2002, following a Delhi court

order doctors at Safdarjung Hospital, Delhi took for DNA examination the

blood sample of Rahul, the prime accused in Mauylana Azad Medical

College students gang rape case.?®

It must be remembered that in the Indian context as things stand
today, there is no specific DNA legislation authorizing an investigating
officer to collect a specified amount of blood, hair, sperm, etc. for the
purpose of investigation on the Mnes of statutes operational in other
countries. As for example, The Criminal Justice and Public Order Act in
U K. provides for forcible wommdm of body samples.?® In The United States
of America, The National Commission on the Future of DNA Evidence
was established to maximize the value of forensic DNA evidence in the
criminal justice system, to provide recommendations on the use of current
and future DNA methods, applications and technologies in the operation
of the criminal justice system, from the crime scene to the ¢ourtroom.*
men.nm:,nn may also be made to DNA Identification Act 1998, ¢. 373! in
force in Canada. The purpose of this Act is.to establish a national DNA
data bank to help law enforcement agencies identify persons alleged to
have committed designated offences, including those committed before
the coming into force of the Act. .

Having regard to the conclusiveness of DNA tests, it 1s imperative to
incorporate it formally in the Indian Evidence Act 1872 besides making
provisions for standardization of testing, training of experts and quality

27. David H. Kaye, DNA4 Identification in' Criminal Cases: some Lingering and Emerging
Evidentiary Issues, available on _._:_H......EEE._u_.oﬂmmu.no:._\mn:mn_nmn_unon...:mwwauqnqon\
0702.html. :

28. See http://www tribuneindia.com/2002/20021225/nation.htm

29, Also The Family Reforms Act 1969 confers powers on’ the Courts to direct taking
of blood tests in civil proceedings, in paternity.cases..__ .. .

30. http:/fwww.ojp.usdoj.gov/nij/dna/. Virginia became one of the first states in the U.S.
to pass a DNA databasc law. Passed in 1989, the: law at first stipulated that state
authorities must collect DNA samples only from people convicted of violent felonics
such as homicide. {n 1999, the law was mxvmzana to in¢lude those convicted of non-
violent felonies such as manslaughter. From 1989 to the end of September 2000, the
Virginia DNA databank helped police solve 107 fape cases, 28 homicides. 10 rape
homicides, 90 burglarics and breaking and entering cases and 14 othier crimes including
auto theft, drive-by shooting and arson. See _..cw“...\iii.n::.moziwooo_‘rn,.zm:__Em&_.
states.dna.virginia.cr/. ’ .

3l http#/www.nddb-bndg.org/legis_e.htm.
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controls. Section 53 of the Code of Criminal Procedure 1973 proves to be
madequate with regard to DNA testing. The section provides for the
examination of accused by medical practitioner at the request of the police
if reasonably necessary for the ascertainment of facts which may, afford
such evidence 4nd to use such force as is reasonably necessary for that
purpose. Unfortunately with regard to DNA testing the Section suffers
from the following infirmities:

(A) It does not state specifically whether it can be invoked in relation
to DNA test.

(B) It does not entitle the police officer to collect semen, blood,
saliva, etc. personally for the purpose of investigation.

C) The section applies to criminal cases instituted by the police only
and not to complaint cases. s

Obviously, suitable amendments must be made to make the Section
more comprehensive. Besides, to introduce transparency and given the
history of the Indian Police and prosecutors for fabricating evidence;*? the
process of collection and testing of samples must be left to an independent
body. o

The need to revamp the criminal justice system has been felt for quite
sometime as it has come under severe stress and strain due to the
changing aspirations of the citizens and the resulting social transformation,
the process of criminal investigation, the prosecution and adjudication.
There is a need to rewrite the Code of Criminal Procedure 1973, the
Indian Penal Code 1872 and the Indian Evidence Act 1872 to bring them
in tune with the demand of the times and in harmony with the aspirations
of the people of India. No technelogy is devoid of criticism and contro-
versy. DNA Testing is no exception. Nevertheless such criticism should
not be allowed to mitigate the importance of the same. In essence, the
objective of both law and science is the same, viz. *Quest for the Truth’.

32, TheJammu and Kashmir government was accused of fudging DNA samples from five
alleged militants, shot dead by security forces in March 2000. Officials ,mv_umqnz.z%
had tampered with the DNA samples to ensure the joint police and army operation
on Kashmir could not be accused of killing innocent people.




THE RIGHT TO ESTABLISH AND ADMINISTER
MINORITY EDUCATIONAL INSTITUTIONS:
RETHINKING ARTICLE 30 (1) OF
THE INDIAN CONSTITUTION

Arunav Patnaik*

I. InTRODUCTION

Article 30 (1)' of the Indian Constitution gives rights to “establish and
administer educational institutions” only to religious and linguistic
minorities, not to every community in the country. But, it is not an
exception to the principle of equality embodied in Article 142, Article 30
(1) is a provision of positive discrimination® based on the thinking that
mere principles of non-discrimination would not result in real equality.*
Minorities need special rights and protection to preserve their identity,
characteristics and traditions to be able to enjoy the same status as that
of the majority.® So, Articte 30 (1), in a way, is a facet of the equality
principle. , )

*  LL.B. [I} year, Campus Law Centre, Faculty of Law, University of Delhi. Contact:
arunavpatnaik@hotmail.com.

1. Art. 30 (1) states that, “All minorities, whether based an refigion or language, shall
have the right to establish and administér educational institutions of their choice.”

2. Art. 14 states that, “The State shall not deny to any person equality before the law
or the equal protection of the laws within the territory of India.” ‘

3. K.Jagannatha Shetty, J. {majority judgment) in St.Stephen’s College v. University of
Delhi AR 1992 SC 1630. ]

4. FacT Sueer No.18 (Rev.l), MinoriTy RiGHTs, UNITED NaTions Orrice OF The
Commissioner For Human Rigurs (1998). '

57 T UMTES NATIONS DorUmEsT BrC NA752) SECTION V94 7Y states thiit; “Speeia rightsare -

not privileges but they are granted to make it possible for minorities to preserve their
identity, characteristics and traditions. Special rights are just as important in achieving
equality of treatment as non-discrimination. Only when'minorities are able to use their
own languages, benefit from services they have themselves organized, as well as take
part in the political and economic life of States can they begin to achieve the status
that majorities take for granted. A difference in the treatment of such groups, or
individuals belonging to them, is justified if it is exercised fo promote effective equality
and the welfare of the community as a whole.” Also see Art.27 of the INTERMATIONAL
Covenant On Civie Anp PouiricaL RrcHts, .
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THE RIGHT TO ESTABLISH AND ADMINISTER
This paper argues that the interpretation put on Article 30 (1) by. the
courts needs some m:?BnEm to bring it in alignment with the principle of
equality. The courts have taken a ‘literal approach’ to interpret Article 30
(1) and have presumed that the article grants autonomy to EE@&Q
educational institutions. This has resulted in granting excessive rights
under Article 30 (1) in violation of Article 14. To ensure that Article 30
(1) is in harmony with Article 14, the rights to establish and administer
educational institutions that do not deserve the special protection of
Article 30 (1) need to be sifted out; these rights should be given the same
treatment as that given to similar rights exercised by non-minority educa-
tional institutions. -

This paper suggests a ‘correlation test’ to identify rights that are in the
interest of the minority community — special rights to .nmnmv_,.mu nd
administer educational institutions that rightfully belang to >1mn__..a 3
Conversely, this test will also help identify general rights to establish and
administer educational institutions that do not belong to the inviolable
space of Article 30 (1).

1. COURTS HAVE PRESUMED THAT ARTICLE 30 (1) GraNTS
AUTONOMY TO MINORITY EDUCATIONAL INSTITUTIONS

Ordinarily, the cases that come before courts under Article 30 (1) are
disputes between minority educational institutions {MEIs) and the state,
where MEIs challenge a legislative provision or an executive order as
encroaching upon their right under Article 30 (1). Courts’ enquiry gener-
ally has been whether the legislative provision or executive order impairs
the “right to establish” or “right to administer” the educational institution,
with the understanding of the two phrases in their most ordinary and
generic sense.

« Taking the litera] approach, courts have interpreted the word “admin-
istration” in Article 30 (1) as meaning “management of the affairs of the
minority ‘institution.” Even while approving some types of regulations,
.m._._.a that too in a very confused manner,” courts have been very careful

to ensure that they do not whittle down the “power of administration” in

6. Hidayatullah, C.1. in State of Kerala v. Rev. Mother Provincial AIR 1970 SC 2079.

7. P.N. Singh, Administration of Minority Institutions: Constitution Does Not Sanction

Oppression in Tahir Mahomood (ed.), MINORITIES AND THE STATE OF THE INDIAN Law

“(1991}). Pratap Bhanu Mehta, Minority Institutions and the State Tui: Hinou, August
O, 2002.
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general.® as they think it is this power that Article 30 (1) endeavours to
protect. Courts have understood the article as granting :mEosoH%: in
administration® and, in one decision the court has even gone on to observe,
“no part of the management could be taken away by the government and
vested in another body without an encroachment on the guaranteed
right.”"® The core right of management has been left untouched, as if it

1 an inviolable space, while regulations on some grounds have been
allowed." :

On the question of whether an educational institution is a ‘minority
educational institution (MEI),” the test has been only to see whether the
minority community has set up the educational institution,'* and not
whether it has also been established largely in the interest of the minority
community. Once the court is satisfied that an educational institution is a

-MEIL it presumes that a whole “bundle of rights to administer” follow by
virtue of Article 30 (1).

ITI. GENERAL RIGHTS VERSUS SpeciAL RiGHTS

Every educational institution set up by the minority community may
not be a *minority educational institution’ and every right to administer
exercised by a MEI may not qualify for protection under Article 30 (1).
It is important to understand that even a minority community can set up
a general educational institution and there ¢an be some general rights
to administer even in 2 minority educational institution.

But only those rights that are in the interest of the minority
community deserve the protection of Articte 30 (1); it is these special
rights'(to establish and administer) that belong to the inviolable space
envisaged by the article. Article 30 (1) being an aspect of equality, every
exercise of right under this article should in one way or other address the

8. Shah, I.in Sidhrajbhai Sabbai v. State of Gijarar. AIR 1963 SC 540, observed that,
“Ifevery order which while maintaining the formal character of a minority institution
destroys the *power of administration® is held justifiable because it is in the public
or national interest, though not in its interest as.an_educational institution,.the.right

guaranteed by Art.30(1) will be but a “teasing illusion™, a promise of unreality,”
implying thereby that Art. 30(1) promised *powers of administration” without any
qualification. .
Ahmedabad St. Xavier's College Society v. State of Gujarat, AIR 1974 SC 1389,
Fazal Ali, J. in Al Saints High School v. Govi. of A.P., AIR 1980 SC 1042,
-.Krishna tyer, J.in Gandhi Faiz-e-am College v. Agra University, AIR 1975 SC 1821,
drew a distinction between regulations and restrictions and said that a ‘restriction’
which *“bit .into the autonomy” of a MEI is bad while a ‘regulation” to_“obviate
maladministration” is good. -
- & Azeez Basha v. Union of fndia, AIR 1968 SC 662.
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peculiar minority position; its use should help in bringing about an equilib-
rium between the minority and the majority community.

Rights to establish and administer H:m.%a.w rio correlation with the
‘minority character’ of the educational institution are general rights that
do not belong to Article 30 (1) and, therefore, need not be shielded by it."?
The source of these general rights to administer (or establish) lie outside
Article 30 (1) - they spring cither from Article 19(1)(g) or Article 26
(a)." The non-minority communities exercise these general rights to
establish and administer educational institutions guaranteed under these
articles. There is no reason as to why the general rights exercised by the
minority communities should not be treated at par with those of non-
minority communities,

The rights that fall within Article 30 (1) and the rights that fall ouitside
are entitled to different treatment. If the source of a right to establish or
administer is identified to be Article 19 (1)} g) or Article 26 (a), then it can
be subject to particular types of regulation specified under those articles.
The rights under Article 19 (1)(g) are subject to reasonable restrictions
imposed by law mad: under clause (6) of the article; the rights under
Article 26 (a) are subject to regulations in thé interest of “public order,
morality and health.” If the general rights exercised by MEIs are not
subjected to the same regulations that the rights of non-minority commu-
nities are subject to —i.e. the regulations under Article 19 (6) or Article 26
(a) —.the principle of equality will be violated." .

t3. Forinstance in St. Stephen’s College v. University of Delhi, AIR 1992 SC 1630, the
"~ Court held that Delhi University cannot take away the right of the management of
St. Stephen’s College to conduct interview to select students into the college as it had
the protection of Art.30 (t). The only question that the Court looked into was
whether -there was any arbitrariness in the manner in which the interview was
canducted, and finding no vice in the process, approved it. But, the author submiis
that interview, as a method of selecting general candidates is not a speciaf right under
Art. 30 (1) — a right that serves the minority interest in any way — and should not

be given special protection: it is a generaf right of administration. . .

14, B.N.Kirpal, J..(majority_judgment), in T.M.4. Pai Foundation & Ors. v. ‘State .of
Karnataka AIR 2003 SC 355, answering the question, “Is there a Fundamental Right
to set up Educational Institutions and if so , under which provision 77, held that apart
from Article 30{ 1) educational institutions could be set up under: [1] Article 19 (1)} g)
as education would fall under the expression *occupation™, and [2] Article 26(a) as
it gives the right to “maintain institutions for. ...charitable purposes™. )

5. Sec supra n. 13: If the right to conduct interview has been denied to other non-
minority Delhi University colleges on some grounds of policy then allowing St.
Stephen’s College to conduct intcrviews is contrary 1o Art. 4. The right to conduct
interview being a general right to administer should be given the same treatment
irrespective of the character of the institution that exercises it.
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IV. ArTicLE 30 (1) SHOULD BE READ HARMONIOUSLY WITH ARTICLE 14

Courts, therefore, should not see the rights of a minority educational
institution to administer as one ‘bundle of rights’ all deserving the special
protection of Article 30 (1). But as has been pointed out above, courts
have taken a ‘literal approach’ to interpretation of Article 30 (1) which
has resulted in a wide interpretation of the constitutional provision. They
‘have not sifted out the general rights to administer any educational
institution from the special rights to administer a MEL To embark upon
an enquiry that would clearly delineate the space that is rightfully within
the ambit of the article, courts have to fundamentally change the manner
in which they approach Article 30 (1).

Although the primary rule of interpretation is that words in a statutory
provision should be read in their ordinary, natural and grammatical mean-
ing, such a literal approach has only a prima facie preference. '* It is
subject to the qualification that if such a construction produces an incon-
sistency or absurdity, then the intention could not have been to use the
words in their ordinary meaning.'” There is a real conflict between Article
30 (1), the way it has come to be interpreted by giving fuli force to its plain
words, and Article 14. It is, therefore. not a mooa idea to stick to the literal
approach.

When there are two provisions in an enactment that cannot be recon-
ciled with each other, they should be so interpreted that effect can be
given to both.'® This method of reconciliation in statutory interpretation is
what has come to be known as *the principle of harmonicus construction.’
instead of reading Article 30(1) widely, a more ‘rational’ reading of the
article would bring it in harmony with the principle of equality of Article
14. Such a rational reading should sift out the general rights to administer
from Article 30(1), as giving these rights the special protection of the
article would give an unjustified privilege to MEIs not given to the non-
minority educational institutions.

THE INTEREST OF THE MINORITY COMMUNITY

V. A *CorrELATION TEST'.TO IDENTIFY RIGHTS THAT ARE IN

While deciding cases on Article 30 (1), courts should not start with the
presumption that the ambit of the right under the article is very wide.

16. P. St. 1. Langan, MaxweLL On Tre INTEReRETATION OF STATUTES § (1969).
I7. River Water Commrs: v. Adamson, (1877) 2 App. Cas. 743. R
I18. Venkatarama lyer. J. Sri Venkataramana Devaru v. Mysare, AIR 1958 SC 225.
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Courts need to go one step further in their analysis. When a MEI asserts
a right under Article 30 (1), the court should try to ascertain whether the
right satisfies, what may be called, a “correlation test”. ;. “a

Accottling to this iest, at the outset of the m_nnE.Q the MEI should
satisfy the court that the action, of “establish{ing)” or :mmawimﬁmmﬁsmv:
sought to be protected, is in the interest of the minority community and
they need it by virtue of their peculiar minority position. Until this corre-
lation of the action to the peculiar ‘minority interest’ is established, a
“right” to the action cannot be claimed. Actions which have no connection
with ‘minority interest’ fall outside the inviolable space of Article 30 (1);
they might get protection under the general rights of Article 19 (1) (g)
or Article 26(a). Such an approach will bring more rationality to the
mnterpretation of Article 30 (1) and make it compatible with the principle
of equality.

This test need not be a narrow test. Courts can take a liberal approach
in deciding whether the action sought to be protected is in the minority
community’s interest or not. Even when it may not be clearly apparent,
courts can give an opportunity to MEIs to explain how their action is in
the interest of their community. Many actions that have got the protection
of Article 30 (1) taking the ‘literal approach’ will probably pass this new
test. But, the test and the reasoning have to be correct for the article to
be consistent with the principle of equality,

<H..Omu23.cm._oz

Over a period of time, courts could develop a body of thought by
applying this test of correlation in different cases. The Indian courts have
in the past formulated similar tests while interpreting constitittional provi-
sions where the plain words of the text do not explicitly provide for any

- such test. The test of “intelligible differentia” devised to approve legisia-

tive classification under Article 14 is an instance of such judicial ingenu-
ity." The Supreme Court’s separation of the “creamy layer” (using the
‘means’. test) from. the “other.backward classes” as not being entitled to

19. This test was first laid down by the Supreme Court in Chiranjit Lal v. Union of India,
AIR 1951 SC 41. In State of West Bengal v. Anwar Ali Sarkar, AIR 1951 SC 75, S.R.
Das, J. observed that ,“a legisiative classification to pass the test, two conditions must
bé fulfilled, namely {1} that the classification must be found on an intelligible differential
which distinguishes those that are grouped together from others and (2) that the
differentia must have a rational relation to the object sought to be achieved by the
Act.” - ’ ’ o

B S
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reservation under Article 16 (4) is another case in point.?®

It is not the author’s intention to seek more regulation of minority
educatiopal institutions. This paper calls for a more rational reading of
Article30 (1) using a ‘correlation test.” Such a reading will clearly bring
out the justification of every exercise of this special right. In due course
this will strengthen the right and help silence the extreme critics (from
some quarters of society) who demand that the right should be scrapped
from our Constitution altogether.

20. B.P.Jeevan Reddy, J. (majority judgment} in Indra Sawhney v. Union of India, AIR
1993 SC 477, observed that, “...we feel that exclusion of socially ma,...m:onm members
will make the ‘class’ as truly backward class and would more appropriately serve the
purpose and object of clause (4)."
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WITHDRAWAL OF PROSECUTION AGAINST
DETAINEES TO FULFIL. A RANSOM DEMAND

Vandana Sehgal’

I INTRODUCTION

This paper seeks to examine the present legal position regarding the
options available 1o the State when dealing with a situation in which
inntocent persons are abducted and a demand is_ made to the State for
releasing detained criminals to secure the safety of the said hostages.

An accused comes into the custody of State under three basic situa-
tions: -

() any person suspected of committing cognizable crime can be
arrested by police/security forces but has to be produced before
the nearest Magistrate within 24 hours exciuding the time taken

for journey.'
(ii} if the accused is held guilty by a competent court of jurisdiction
; after trial and is sentenced for imprisonment then he is in custody
of the State as a convict.
(i) the State also has right to arrest and keep in custody, individuals

under preventive detention laws.

The release of a detainee from custody is possible in the following
ways (apart from being acquitted/discharged of the charges in the criminal
case): -

*  withdrawal of the criminal cases altogether pending against him;

»retegseonbail-By-a-court of competent jurisdiction;.

* LL.B. Il Year, Law Centre I, Faculty of Law, University of Delhi, Delhi-110007.

[.  S5.57and 167, CrimivaL Proceoure Copr 1973 (CrPC), Art. 22 (2) of the Constitution

of India.

2. An individual imprisoned under preventive detention laws also has right to obtain
freedom through the appellate procedure prescribed under the relevant act or by filing
a writ petition for quashing the detention order in the High Court/Supreme Court.

frrpnd
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* revocation of the order of preventive detention by the State?; or

*  grant of pardon, retrieve or remission,

Il. Duty To PROSECUTE OFFENDERS, COMPOUNDING OF OFFENCES &
WITHDRAWAL OF PROSECUTION FOR RELEASE FROM cUSTODY

- Police authorities are statutorily bound to register a First Information
Report (FIR) when any information relating to the cormmission of a
cognizable offence is received. They are also required to investigate if
there is reason to suspect the commission of such cognizable crime.*
Further, the duty of the police authorities is coupled with the public duty
of an individual. Every person aware of the commission of or of the
intention of any other person to commit, any offence mentioned in Section
39 CrPC is required to forthwith give information of the same to the
nearest magistrate or police officer. Intentional omission to give informa-
tion renders the person liable to punmishment.* In addition to the duty
created by Section 39, there is a further duty on village officers and village
residents to report certain matters to the police or magistrate.’

The power to compromise a criminal matter (compounding) is limited
by Section 320 CrPC. Indian law permits compounding of only minor
offences. Ewven these minor offences are divided F:o two parts, those
offences which can be compounded even without thé permission of the
court® and other offences which can only be compounded with the
_:permission of the court.” Serious and heinous crimes cannot be com-
pounded between the offender and the victim, even if both the parties are
willing to do so. In Srare of Uttar Pradesh v. Chandrika®, the Supréme
Court has also held that the concept of “plea bargaining” is not recogmized
and is against public policy under our criminal justice system.

While there are limitations on the type of offences that can be
compounded, the prosecutor who is in charge of a case may withdraw
from the prosecution of any person for any offence with the consent of
the court under Section 321 CrPC.

A A e ek e e kS A bm R 3h L nesC o 8 R ) ke e it St A S e B« o s

5154, 156-57, 159, CrPC; State of Haryana v. Bhajan Lal 1990 SCR 259,
Id. 8. 39 CrPC read with Ss. 176 and 202, Inptan PENaL Cope 1860 (IPC).
S. 40 CrPC. .

. 8. 320 (i)

A

the offence is liable for enhanced punishment due to previous conviction etc,
. >~ﬂ,~.ooo SC 164; also see jd. 5. 320 (9).

oa

id. 8.320(2). Further restrictions are imposed on compounding c.v\ $.320(7), when .

T B
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In Rajendra Kumar Jain v. State?, Justice Q. Chinnappa ‘Reddy
summarized and laid down the broad propositions regarding interpretation
of Section 321 CrPC and exercise of the powers thereunder by the
prosecutor as follows:- : C

() Under the scheme of the Code prosecution of an omwounn__.m.,.mg a
serious offence is primarily the responsibility of the executive:

(i) The withdrawal from the prosecution is an executive function of
the Public Prosecutor;

(i) The discretion to withdraw from the prosecution is that of the
Public Prosecutor and none else, and so, he cannot surrender
that discretion to someone else; !

(iv) The government may suggest to the Public Prosecutor that'he
withdraw from the prosecution but none can compel him ‘to do
s0;

(v) The Public Prosecutor may withdraw from the prosecution not
merely on the ground of paucity of evidence but also on other
relevant grounds as well as to further the broad ends of public
justice, public order and peace. The broad ends of public justice
will certainly include appropriate social, economic and, we add,
political purposes sans Tammary Hall enterprises: ,

(vi) The Public Prosecutor is an officer of the court and R.m_uo:m_._u_n
to the court;

(vil}) The court performs a supervisory function in granting its consent»
to the withdrawal;

(vit) The court’s duty is not to reappreciate the grounds which led the
Public Prosecutor to request withdrawal from the prosecution
but to consider whether the Public Prosecutor applied his mind
as a free agent, uninfluenced by irrelevant and extraneous con-
siderations. The court has a special duty in this regard as it is the

- ultimate repository of legislative confidende in granting or with-
holding its consent to withdrawal from the prosecution,

It was also held that it is a duty of the Court to appraise itself of the
reasons, which prompt the prosecutor to withdraw from the prosecution.

In Sheonandan Paswan v. State of Bihar'® which was a decision of

a five Judge bench, the .mcﬁnnam Court held that the trial court does not

9. 1980 (3) SCR 982.
10. 1987 {1} SCR 702.

.
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require to assess the evidence and find out whether the case would end
1n acquittal or conviction while giving consent to withdraw the case under
Section 321 CrPC to the prosecutor. All that the court has to see is
whether the application is made in good faith, in the interest of public
policy and justice and not to thwart or stifle the process of law. When the
prosecutor makes the application for withdrawal after taking into consid-
eration all the materials before him, the court exercises its judicial discre-
tion by considering such materials and on m:or consideration either gives
consent or declines consent.

However, none of the cases that came up before the Supreme Court"
specifically dealt with the issue of withdrawal of a crirminal prosecution of
an accused in order to fulfil a demand for his release as a swap for
abducted hostages. This issue came up for consideration before the
Supreme Court in Abdul Karim v. State of Karnataka'® wherein the
Court was given the opportunity to clarify the status of law in this regard.

I11. FOREST BRIGAND VEERAPPAN AND PANIC IN THE (GOVERNMENT

There is a forest area of around 16,000 acres on the border between
the States of Karnataka and Tamil Nadu wherein a man named Veerappan
was alleged to have carried out heinous crimes and criminal activities for
more than ten years. On the night of 30.7.2000, Veerappan abducted a
very popular film star named Rajkumar'

Veerappan raised various demands to the State of Karnataka and
Tamil Nadu. Among these demands, he asked for the release of certain
persons languishing in the jail of Kamataka and Tamil Nadu.'* The
Special Public Prosecutor {SPP) filed applications under Section 321
CrPC for withdrawing cases registered under TADA against 51 accused.
No reference to the demand of Veerappan was made in the application.

Mr. Abdul Karim, the father of Shakeel Ahamed, who was allegedly
Killed by Veerappan and his gang opposed the application filed by the SPP.

The mﬂmﬁnﬂmsﬂ of oEuoE:on mzmmaa 52 Em Oo<o§5m5 ow the m:;a om

1. The aforesaid cases and other reported cases.
i2. 2000 (8) SCC 710.

I3. The facts have been taken from the judgment of the m_._v_.n-:m Court in Abdul Karim

V. State of Karnataka. ibid. .

14, Thésé persons lodged.in Karnataka jails had been charged under Ss. 3- 5, TERRORIST AND
Disrupmive Acrivimies (Prevention) Act 1987 (TADA) together with Ss. Eu 147,
148, 341, 342, 120-B, 326, 307, 302, 396 read with . 149 IPC, Ss. 3- 25, INDIAN
ExpLosives Act 1884 and $s. 3 and 25, Arms AcT 1959.

P W TR PPTTRC W LT |t st . S T TR T I T ey

. duty-bound to further and maintain.”
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Karnataka had yielded to the demands of Veerappan and no -cogent
reasons had been given for the decision to drop the TADA cases: “The
SPP denied fhese averments (regarding yielding to the blackmail by
Veerappan) in the statement om opposition. The SPP further:ii: his
rejoinder stated that “all cases™ against these persons were not'being
withdrawn and that they would be prosecuted for the offences underIPC
and Explosives Act 1884,

The TADA Court permitted the withdrawal of cases under TADA.
The trial court rejected the right of Abdul Karim to be permittedto raise
objections. The TADA Court noted in its order that it would have to fake
notice of the fact that the objections statement Bodsouunm that Wmcwuamﬂ
had been kidnapped by the prime accused ﬁ<oonm~uvm5 But Eon.mm,mow
the court did not deal with this aspect of the matter and stated Emﬁ m.ﬁ
grant of permission to withdraw subserves the maaﬂdumﬁam:on ofcmﬁnn

-and the permission had not been sought covertly with an ::029. purpose

c:oo::noﬁoa with the vindication of law, which the executive organs are,

:.Edma_mﬁndr thereafter the said accused filed for bail in cm.nnonm
under IPC and Explosives Act before the sdmé learned Judge who was
presiding over the TADA Court and was now sitting as Principal District
& Sessions Judge. The learned Judge granted bail to the accused thereby
in effect permitting them to be set at liberty if they fulfilled the conditions
of bail by execution of a personal’bond and surety. These orders by the
learned Judge were challenged in the Supreme Court.

On 14.8.2000 the Government of the State of Tamil Nadu issued a
Government Order directing that charges against one R, another associate
of Veerappan. in respect of two cases registered against him under
TADA be withdrawn “in the public interest”. The Inspector General of

. Police Intelligence, Chennai was directed to mem :oommmmdﬁwn:o: ac-
cordingly. On 16.8.2000 the SPP at Chennai made two applications to the

TADA Court under Section 321 CrPC stating that R was charged before
the Designated Om:m: in_cases arising under TADA, the m.x_umoﬂﬁwm
Substances Act, IPC and the Arms Act and the cases were pending for
framing charges and that he was satisfied that under the new change of
circumstances and also in the public interest the charges under TADA bhe
withdrawn. The designated court ield: “As this application has been filed
by the learned Special Public Prosecutor on the basis of the Goveérniment
Order referred above, permissions is granted to E:wanmi the H>U> case

against the accused”.
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In respect of the four detenus under National Security Act 1980
(NSA), the State of Tamil Nadu passed orders dated 14.8.2000 revoking
the detention orders. The aforesaid order of the Government of the State
of Tamil Nadu was also challenged in a public interest petition before ¢he
Supreme Court. “

‘The matter was brought up before the Supreme Court by an appeal
filed by Mr. Abdul Karim against the aforesaid decisions. The Supreme
Court stayed the operation of the impugned orders by its interim directions
dated 29.8.2000.'

The Supreme Court reiterated the principles for exercise of powers
and jurisdiction under Section 321 CrPC as laid down in Skeonandan
Paswan v. State of Bihar.'® The Supreme Court quashed the order
whereby the cases under TADA were permitted to be withdrawn. The
order of giving consent to withdrawal of prosecutipn was quashed on the
grounds that no material was placed before the Trial Court upon the basis
of which the learned. Judge could have been satisfied that the prosecutor
has applied his mind for applying for withdrawal of cases and reached a
conclusion in good faith that the withdrawal was necessary. The Court
was of the opinion that the prosecutor should have considered the follow-
ing relevant issues that before seeking permission to withdraw a prosecu-
tion:*’

1. Was there material to show that the police and intelligence
authorities and the State Government had a reasonable appre-
hension of such civil disturbances as would justify the dropping
of charges against Veerappan and others accused of TADA
offences and the release on bail of those in custody in respect of
the other offences they were charged with?

2. What was the assessment of the police and intelligence authori-
ties and of the State Government of the risk of leaving Veerappan
free to commit crimes in future, and how did it weigh against the
risk to Rajkurnar’s life and the likely consequent civil distur-
bances? ,

15. Supra n. 12. The matter was heard by a Bench comprising of $.P. Bharucha, D.P.’
Mgohapatra and Y.K. Sabharwal JJ. The majority judgment was given by S.P.
Bharucha J. speaking on behalf of himself and Mohapatra J. Y.K. Sabharwal J.
concurred with the majority judgment while giving additional feasons.

[6. Supra n. 10. ] . T

7. Supra n. 12 at para 25.

N
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3. What was the likely effect on the morale of the law-enforcement
agencies? .

4. What was the likelihood of reprisals against the many witdesses
who had already deposed against the respondents-accused?

5. Was there any material to suggest that <omnmvvmn would release
Rajkumar when some of Veerappan’s demands were not to be
met at all?

6. When the demand was to release innocent persons languishing
in the Karnataka Jails, was there any material to suggest that
Veerappan would be satisfied with the release of only the re-
spondents-accused?

7. In any event, was there any material to suggest that after the
respondents-accused had secured their discharge from TADA
charges and bail on the other charges Veerappan would release
Rajkumar? :

8. Given that the Government of the States of Karnataka arid Tamil
Nadu had not for ten years apprehended Veerappan and brought
him to justice, was this a ploy adopted by them to keep Veerappan
out of the clutches of the law?

The Supreme Court also deprecated the conduct of the Kamataka
Government in trying to mislead the trial court in complicity with the
m..n..xwzmnn_ to enable them to obtain bail." The Supreme Court found that the
State of Karnataka was acting in panic and haste without thinking things
through.'” , .

18. 7d. at para 28.

19. /d’atpara30. Y.K. Sabharwal J, who delivered a concurring opinion observed thus:-
“The application and order under Section 321 is a result of panic reaction by
overzealous persons without proper understanding of the problem and consideration
of the relevant material, though they may not have any personal motive. It does not
appear that anybody cofisidered that if democratically-elected governments give an

- .-impression to.the.citizens.of this country of being lawbreakers, would it not breed
contempt for law; would it not invite citizens to become a law onto themselves, Tt
may lead to anarchy. The Governments have tc consider and balance the choice
between maintenance of law and order and anarchy. it does not appear that anyonc
considered this aspect. It yielded to the pressure tactics of those who according to
the Government-are out to terrorise. the :police force and to overawe the elected
Governments. It does not appear that anyone considered that with their action people
may lose faith in the democratic process, when they see public authority flouted and

.the helplessness of the Government. The aspect of paralysing and discrediting the -

democratic authority had to be taken into consideration, It is the executive function
to decide in the public interest to withdraw from prosecution as claimed, but it is also

- . -—
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IV. ORDERS UNDER PREVENTIVE DETENTION

As aforesaid the State of Tamil Nadu had also revoked the orders for
preventive detention passed under NSA narrating in the order that it was
doing so as Veerappan has demanded the release of these detenus as
ransom demandafter the kidnapping of Mr. Rajkumar.?® The Supreme
Court quashed this order as well and observed : -

Having set aside the order under Section 321 passed by the
Designated Court at Chennai in the matter of Radio Venkatesan,
the Government of the State of Tamil Nadu cannot comply with
Veerappan’s demand to release the five prisoners frotn its jails.
It is appropriate in the circumstances to set aside the orders of
the Government of the State of Tamil Nadu under the National
Security Act releasing the other four persons from detention.?'

For strict legal purposes the Supreme Court has not laid down any
authoritative enunciation of law for quashing this executive order.

NSA is one of the numerous Central Acts dealing with preventive
detention. NSA permits the Government to issue orders for preventive
detention with'a View to preventing the accused from acting in any manner
prejudicial to the defence of India, the rélations of Irdia with foreign
powers or the security of India.?? But there is no mandatiory requirement
on the government to exercise powers of preventive detention. It is but
-obvious from the scheme of the law relating to preventive detention that
1t is an enabling provision only. The executive canno{ be mandated to
exercise this power, as the court cannot quantify suspicion for exercise of
these powers, )

While the Courts under writ jurisdiction have had occasions to quash
the” orders issued for preventive detention but Abdul Karim is the first
instance in which the Supreme Coéurt has actually prevented the Govern-
ment from 3<o~mdm such an order. One cannot construe_it as an order
to continue with the preventive detention as the Court .Atself. has not
specified any grounds on-which the detention order should be continued

~oris vahid.

for the Government to maintain its existence. Theé self-preservation is the maost
‘pervasive aspect of sovereignty. To preserve its-independence and territories is the
highest duty of every nation and to attain these ends nearly.all other considerations

are to'be subordinated.” /4. at para 45. , -
Id. &t para 14.. - . - Do
/d. at para 29. ) TS
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The only logical conclusion one can draw is that any nxnncmd\md&nﬂ
that has been coerced out of the State by hostage taking is necessarily
vitiated and must be quashed. The executive must continue to perform its
duties with fearlessness in accordance with law and cannot be guided by
considerations like demands of ransom for release of detainees in ex-
change of hostages.

Even from the practical point of view, it does not make sense that
order of preventive detention should be revoked against the very same
persons for the benefit/at the behest of whom serious crime of abduction,
with the threat of killing the hostage, has been done.

V. RELEASE ON BaiL

As discussed above, the Supreme Court had criticized the conduct, of
the Government in trying to mislead the trial court in order to m:mEn.En
accused to obtain bail.* The Supreme Court observed that there was little
doubt that after their release the accused were not expected to atten the
court and in the circumstances the order granting the bail to ﬁwwkm.o.opmwa
was also set aside. This order of the Supreme Court is well in wo.nv_:m
with the law in this regard even though it was for the first time it was
enunciated in a situation of hostage crisis.

Suffice it to say for the purposes of the present paper that bail in
serious {non-bailable) offences is covered under Section 437 O%ﬂ. The
letter and spirit of Section 437 clearly dictates that the discretion of
granting bail to an accused in order to release him (or her) from custody
has to be exercised by the Court and the Court has to take proper
precautions that the accused will continue to be available to face trial and
if convicted to undergo punishment.**

The m:u_.o:;m Court in numerous decisions has reiterated the om,.uma-
eration that the accused should be available to undergo trial and must not
be able to flee from justice. The decisions that can be used as illustrative
examples are State v. Capt. Jagjit Singh™, State of m@.nm\wwd M
Batchand ~(Baliav})**;~State-v. §. Gill7, State v. Jasjeet Singh™?,
Prahiad Singh Bhati v. NCT Delhi**

23. Supran. 12 at para 28.

24. With specifié feference to S. 437 (2). 437 (3) (a). CrPC.
25. 1962 (3) SCR 622.

26. 1978 (1) SCR 535. . -

27. 1984 (3} SCR 993.

28. AIR 1984 SCC 1503.

29. 2001 {4} SCC 280.
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On the basis of the statutory provisions and judicial enunciations, it can
be safely concluded that the State cannot be permitted to persuade or

request the Court to grant bail in order to actually permit the person in
custody to flee from justice.

VI. POWER TO GRANT PARDON FOR RELEASE OF PrISONERS

In Abdul Karim the Supreme Court was not required to consider the
exercise of power for grant of pardon, suspension or remission of sen-
tence in order to release detainees in exchange for hostages. It is
Important to examine in brief the scope of judicial review of these powers
in case the Government of the day decides to call upon the President or
Governor to grant pardon to prisoners or to commute/suspend their sen-
tences in order to release them from custody. The President has consti-
tutional powers to grant pardon under Article 72 of the Constitution of
India. The corresponding power for grant of pardon by the Governor is
E Article 161 of the Constitution of India, The Government also has
powers under Section 432 and 433 read with 434 and 435 CrPC for
suspension and remission of sentences.>®

In Maru Ram v. Union of India’’ the Supreme Court observed that
the exercise of such powers by the President or the Governor fal] within
the ambit of judicial review. The principle of judicial review was also
recognized in Kehar Singh v.Union of India.

In subsequent decisions, the Supreme Court actually had to exercise
its powers of judicial review o sirike down the grant of remission of
sentence — pardon granted under Article 161. In Swaran Singh v. State
of U.P.’%, the Court was constrained to strike down the exercise of
powers by the Governor under Article 161 to grant remission to a convict.
The Court directed that the Governor should reconsider the issue in the
light of the material that was not placed before him.

In Satpal v. State of Haryana®, the Supreme Court again quashed
the order passed by the Governor for remission - pardon of the accused

under Article 161, On the facts of the matter the Supreme.Court held that....

the order was vitiated and the Governor had not been advised properly.

. hs s
30. This power is limited by 8. 433-A, CrPC in case of offences that carry the prescribed
o penalty of death sentence as it prescribes a minimum sentence of 14 years imprisonment.
31, 1981 (1} SCR 1196.
32. AIR 1989 SC 653, T
33. 1998 (4) SCC 75. . : A
34. 2000 (5) SCC 170.
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As the Supreme Court has extended the ambit of judicial review 8, w_‘_n
powers under Articles 72 and 161. it is but evident that any mx.onc.:.<o
orders under Section 432 and 433 CrPC will also be subject to judicial
supervision. There have been a number of decisions by the mmwn.nﬁm..
Court and the High Courts which have firmly established the _‘._mE of
Jjudicial overview over the exercise of these-powers by the executive and
in some instances even reversed state orders allowing pre-mature release
of prisoners.* For instance, even in Satpal v. State of Haryana® that
has been discussed above, the executive order that was quashed by the
Court was issued under Article 161 read with Section 432 CrPC.

On the basis of the aforesaid discussion, it can be nomowzﬁnm H.E:“ the
spirit and tenor of the judgment in 4bdul Karim will Uo. applied. in case
there is attempt by the State to rely on powers under Articles 72 msa. _.m_
of the Constitution of India or for that matter on any other similar provision
like Sections 432-33 read with 433A, 434 and 435 of CrPC in order to
release terrorists against a ransom demand.

VII. ConcLusioN

While technically the judgment in the Abdul Karim was based on the
interpretation of Sectton 321 CrPC, as the three Judge bench had to follow
the principles laid down by five-judge bench in Skeo Nandan Nﬁ:ﬁz V.
State of Bihar®". but for all practical purposes the Court was laying down
the.law in an area of security doctrine which is not adequately no<ﬂ.ma by
legislation. The tests laid down by Bharucha J. and the ovma?mﬂ._o:m of
Sabharwal J. clearly indicate that the Court has embedded the policy that
prisoners will not be released in swap for hostages into the law of the land.

While on one hand it has become fashionable to criticize the courts for
judicial activism, on other hand it also has to be oo:m_u.a.o.ﬂn.a that the
executive has been in clear abdication of its own responsibilities. Over a
period of time we have seen numerous such crises in H:&m... We even had
the public spectacle of our Foreign Minister personally taking Ho:,o:mﬁm to
set them free in Afghanistan. In these circumstances ﬁrnq.m can be no

35. State of M.P. v. Mohan Singh 1996 Cr LJ 2878 (SC), \..;_::.x..:uknﬁﬁ.._«@‘, U.SD:S?M::_.&M
v. Gowt. of A.P. 1992 CrLJ 3016 (AP), Hukam .ﬁ%m«b v. State of Punjab __ﬂ.m.umo %3
902 (FB), Veeramachaneni Raghavendra Rao v. Govt. of 4.P. 1985 Cr LJ ) ( P
Sudesthamma v. State of AP, 1985 CrLJ 1890 (AP) and Jayvant Veerappa Sheity v.
State of Maharashtra 1986.CrL.J 1298 (Bom.).

36. Supran. 34.

37 Supran. 1.
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quarrel with the proposition that the decision by the Supreme Court in
Abdul Karim was correct and timely.

But one cannot also lose sight of the fact that the judiciary is not an
appropriate body for drafting legislation. It does not have the tithe,
resources or infrastructure to legislate on matters, especially ones that
have important internal and external security implications. The courts can
deal with immediate issues when specific cases are before them but are
not equipped for laying down long-term vision, policy or guidelines. Be that
as it may, the Supreme Court has already taken the initiative to bite the
builet® in this regard and laid down the contours for the proper security
doctrine to be adopted by the Government. [t is high time the executive
and legislature lay down an appropriate legislation and clearly enunciate
an executive policy to deal with future situations of this nhature.

38. The Supreme Court de facto. took the moral respensibility for the possible death of
the hostage Mr. Rajkumar in 4hdu/ Karim when it prevented the Government from
releasing criminals. Mr. Rajkumar was subsequently released unharmed.

AR Ay IR Ay e s

NEED FOR NATIONAL LEGISLATION ON
REFUGEES: SOME ISSUES*

Harjyot Singh Bhalla and Sumedha Shiva®

I. INTRODUCTION

The major forms of human rights violations are killings, beatings,
torture, sexual assault, separation and disappearance, mwoom.bmm_..roomsm
and destruction of property. These abuses are being experienced on the
individual level by a substantial number of humans, and are a major cause
of increase in the number of refugees over the years. “Concern with the
refugee crisis that faces the modern world is not new of ¢ourse. Prévious
studies have almost, without exception, focused from their oufset'oh .::w
continually worsening nature of the world’s refugees problein; o:_z.m
increasing number of refugees in official statistics and the déadly combi-
nation of conflict, economic collapse, and the loss of basic human rights
as underpinning an unprecedented situation of crisis proportions™'.

It is estimated that number of refugees has grown up from 2,1 16,200
in1951 to 11,697,800 in 1999.7 In Asia their number has gone up waoB.m
mere 41,500 in 1951 to 4,781,800 in 1999.* Arrival of asylum seekers 1n
any country has dual implications For the refugees, it relates to the
apprehension of treatment on arrival, the economic, social, political rights
that will be conferred upon them and the problem of assimilation with E.w
local residents; for the states it means burden of creating socio-economic
conditions for the settlement of the refugees besides providing them with
the more immediate asylum by allowing them entry. ’

Most of the states are signatory / parties to various conventions

_dealing_with refugee laws. These instruments along with other human

rights instruments have become the source for the treatment of H.o.m:mmnm
world over. In observing the principles behind these international instru-

" Revised version of a PILSARC S.c.l:.:m Paper written by the authars,

*  LL.B. Il Year, Campus Law Centre, Faculty of Law, University of Delhi. Contact:
harjyotbawa@rediffmail.com and sumedhashiva@mail.com. o

" Richard Black And Vaughan Robinson. GeoGgrarny Anp ReFucees 3 (1993).
UNHCR, The State Of THE Worlp ReFUGEES (2000).
UNHCR, Tur State OF Tre Wortn REFUGERS {2000).
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ments there has been no uniformity of behaviour at all. The behaviour of
the states can be broadly classified as - -

{a) States that are parties to either or both instruments relating to the
status of refugees and following the principles enunciated in
those instruments.

(b) States that are parties to either or both the instruments but not
adhering to the principles in a uniform manner.

(c) States that are not parties to €ither or both the mstruments and
not respecting the international principles enunciated in the in-
struments,

(d) States that are not parties to cither or both the instruments, but
that fully recognize and implement the principles within their
economic capability.

India - due to its geographical location, comparatively stronger economy,
diverse social fabric and in addition a history of accepting migranis -
attracts the maximum number of refugees from neighbouring countries.
Atthe end of 2001, some 345,000 refugees were living in India, including
as many as 144,000 from Sri Lanka. 1 10.000 from China (Tibet), 52,000
from Burma, 15,000 from Bhutan, 12,000 from Afghanistan, an estimated
5,000 to 20,000 from Bangladesh, and nearly 300 from other countries 5.

Although India has permitted refugees to remain in the country, formal
legal protection has been accorded to some groups of refugees only,
whereas other groups and individual refugees completely lack protection.
Moreover, the mode of treatment as between certain groups may differ,
which on the face of it may pose problems.

In the absence of de jure principles the government has extended de
Jacto protection to refugees in the territory of India.

Refugees in India may be categorised as: -

(a) Those assisted by Government of India (some mass influxes) —
imense oo . ITOM.Neighbouring countries. - ‘ .

Q&ﬁrowm amoommmwmav%GZEOWQ:&S.QE: wnwcmmmmvi>wmrm:m_
Iranians and Burmese. :

4 Drv. Vijayakumar, Should Indie Ratify the-Refugee Convention and ‘uwn.._.an.o_.,_.wfc_hrm,_._z
On ML & Reruces Law 325 [Vol.2. No. 2(A)]. ™
5. Staristics 2001 available at r:u:qi&é._.n?mnmm.o_.w. (visited on 20 July. 2002).
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Thus, India is 2 refugee prone area in a world that is increasingly
generating more refugees in each succeeding year. Unfortunately, despite
all efforts, refugees continue to be treated inequitably, and their number
is expected to grow along with the growth in giobal economy. .

The International Framework and India’s Human Rights
Some of the important legal documents and international instruments
are the Convention Relating to the Status of Refugees 1951¢, Protocol
Relating to the Status of Refugees 19677, Universal Declaration of Hu-
man Rights 19488, International Covenant On Civil and Political Rights
1966°, Optional Protocol to the International Covenant on Civil and Politi-
cal Rights 1976, International Covenant on Economic, Social and Cul-

tural Rights 1966" and the OAU Convention, 196912

Out of the above listed international instruments India has acceded in
1979 to the International Covenant on Civil and Political Rights (1966), the
International Covenant on Economic, Social and Cultural Rights (1966)
and was a party to the Universal Declaration of Human Rights, [948.

In 1992, India acceded to the Convention on: the Rights of the Child
(1989); the Convention on the Elimination of All Forms of Racial Discrimi-
nation (1963) was ratified in 1969; the Convention on the Elimination of
all Forms of Discrimination Against Women (1979) was ratified in 1993

6. It deals with issues such as defining the term “refugees”, lays down standards of
treatment of refugees by the contracting states, generaj obligations/dutics of refugees
towards country of asylum and other rights relating to refugees.

7. The Protocol aims to extend enjoyment of equal status for all refugees covered by the
definition in the 1951 Convention irrespective of the dateline 1st January, 1951,

8. Itrecognizes.certain basic human rights to be enjoyed by all human beings irrespective

" of caste, race, nationality, religion, etc,

Keeping in mind the provisions of the Universat, DEecLaraTiON oF HUuMAN RiGiTs, 1948

(UDHR}, this Covenant recognizes the ideal of free human beings enjoying civil and

political freedom and freedom from fear and want can only be achieved if conditions

are created whereby everyone may enjoy his economic, social and cultural Tights.

bl

O ot S i T TR U ses O TR TERNATION AT COVENANT on CiviL arD PoLmical

RigHTs 1966 and for the implementation of its provisions the Human Rights
Committee set'up in part 4 of the 1966 Covenant receives and considers communications
from individuals claiming to be victims of violations of any of the rights set forth in
the Covenant. ’ :

'1. Recognizesthat in accordance with the UDHR, the ideal of free human beings enjoying
freedom from fear and want can om_w be dchieved if copditions are created whereby
everyone may enjoy his economic, social, and cultural rights, as well as hig civil and
political rights. R '

2. Keeping in mind the specific refugee problemsin Africa, the Convention enlarged the

.. definition of the term *refugee’. i :

,
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and in 1997 India signed the Convention Against Torture.

In the Indian context, application of the above international human
rights instruments are not enforceable by Indian courts unless the specific
provisions are incorporated into municipal law by the legislature, though
the courts have nonetheless ‘read in’ certain international human rights
principles in a growing number of decisions'®. _

Thus the position therefore is that even if a treaty or convention or
resolution is not ratified or agreed to by India, courts are still at liberty,
provided there exists no Indian law to the contrary, to incorporate these
conventions, treaties and resolutions into Indian law and thereby enforce
them.

II. ReFUGEES — IssuEes INVOLVED

. “The definition of a ‘refugee’ in _.:mnﬁnmﬁwon& law is of critical impor-
tance for it can mean the difference between life and death for an
individual seeking asylum.™* The purpose of an indisputable definition or
ammnlﬁnou of the refugee status is to provide justification and oo::u:.m:om
with the criterion which in turn will-indicate the kind of aid and rights one
is entitled to receive as a refugee.

. India not being a party to the 1951 Convention Relating to Em Status
of Refugees and the 1967 Protocol has generally followed the interna-
tional principles relating to refugee laws as thete is no domestic law or
guidelines which can be acted upon for the protection m:a _.nmm:_nﬂo:,ﬁ E
refugees. This has created problems in defining the term ‘refugees’ in
India because unless there is a settled procedure for determining the

13. Vishaka v. State of Rajastian (1997) 6 SCC 241, this was a casc invoiving 1ww,:m of
working. women against sexual harasément in work places. _d the mv.mn:nm of mc:m.w_n
legislation in this field, the Supreme Court held that, “Any 5832_.03_ convention
not inconsistent with fundamental rights and in harmony with its spirit must be _,.omm
into these provisions to enlarge the meaning and content thereof, to promote the object

of Parliament to enact laws for implementing the international conventions and norms
by virtue of Article 253 read with Entry 14 ow?nhcamcn List in.the Scyenth m&.&aia
of the Constitution.” Jd. at 249, In Gramophone Company of ndia T:._:mn. v
Birendra Pandey AIR 1984 SC 677, the court held: “There can be _.mo.n_cmm:o: that
nations must march with the m:”mﬁ:m:o:m_”oo.ﬁﬂcsmc\ m:a;._..:n munjcipal law .chm
respect rules of international law just as nations respect Eﬁ,a_.:mn,.o:m_ conventions.
The comity of nations requires that rules of international law Emw.cm.mnnnﬂaoam”na
1 the municipal law even without express legislative sanction provided ﬂrnk.n_o not
¢ : run into conflict with acts of Parliament.” /d. at 671.
14. B. S. Chimni, INTERNATIONAL REFUGEE Law 1 (2000). )

of Constitutional guarantee. This.is.implicit.from Acticle SL{c}).of the.enabling power.
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status of people who may be termed as ‘refugees’ there are bound to be
digressions.

In 1951, a major attempt was made by the United Nations to define
a refugee in the Convention Relating to the Status of Refugees and
Stateless Persons. However, the definition contained within 1951 Conven-
tion clearly does not cover everyone outside his or her country, in a
situation of distress. and unable to return home.

III. PROVIDING IMMEDIATE PROTECTION FROM PERSECUTION

A. Persecution

“Persecution is not defined in the 1951 Convention or in any other
international instrument™." Articles 31 and 33 of the Convention refer to
those whose life or freedom ‘was® or * would be’ threatened'® and the
UN Convention Against Torture 1984 defines that term as covering, * any
act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person.. it does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions.”

“From Article 33 of the 1951 Convention, it may be inferred that a
threat to the life or freedom on account of race, religion, nationality,
political opinion or membership of particular social group is always perse-
cution, Other serious violations of human rights — for the sarne reason —
would also constitute persecution™7.

States are more or less free in interpreting this term, and practice
reveals no coherent or consistent jurisdiction. Since, fear is subjective, the
definition involves a subjective element in the person applying for recog-
nition as a refugee. )

i Itwill be a fruitless exercise trying to list all known measures or forms
of persecution. Assessment must be made while taking into account, on
the one hand, of the notion of individual integrity and human dignity and, -

on .Em..,oﬂrnm‘.rmna._. -of-the -manner and degree to which they stand to be
injured. ’

.15 Guy S. Goodwin-Gill. THE REFUGEE In INTERNATIONAL Law G6 {E990).
6. UNHCR Hanpeook on PROCEDURES AND CRITERIA FOR DETERMINING Rerugee Status
(1979), para 51. . :
17, 1hid.

;
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B. Source or agent of persecution

Another important issue is that of agent of persecution or the source.
Distinction is drawn between persecution by state or attributable to the
state or its agents on the one hand, and persecution by non-state actors
on the other. In practice, to whom a state ‘rmay’ or ‘may not’ give
protection often depends upon ‘who the agent of persecution really is. For
nXmBEn. Germany considers persecution by state as relevant for grant-
ing refugee status in Germany, however, persecution by non-State entities
1s not taken into account.'® Similar principle is followed in Sweden also.

However, looking at article 1A of the 1951 Convention the decisive
criterion for H.mmcmnm status is that an individual having a well founded fear
of persecution is “unable or, owing to such fear, is unwilling to avail
himself of the protection” of his country of origin. The essential element
here is the absence of national protection against persecution, and whether
the act is or is not attributable to the state is the not at all the issue. The
general principle of interpretation, as codified in Article 31 of the Vienna
Convention on the Law of Treaties, requires a treaty to be interpreted in
accordance with the ordinary meaning to be given to its terms in their
context and in the light of the .treaty’s objects and purpose. The word
persecutiorn, 503».9.0 takes into it's ambit, all persecutory acts irrespec-
tive of whether the source of threat can be attributable to state or not.

C. Non-Refoulement

Asylum or refuge from persecution is an essential component of
refugee protection and the principle of Non-Refoulement is inseparable
from the concept of refuge from persecution.'®

Refoulement relates to any state action whereby a refugee is directly
or indirectly forced to return or is sent to a country where he or she has
reason to fear.persecution including threats to life and freedom. Thus,
Non-Refoulement is a safeguard against forcible returns to persecution or
other damages.

In absence of a moﬂdm_ ﬁqoonmE.m \ Ucm P‘onmﬁ mOa %85.::5@
whether the principle of Non-Refoulement is applicable or not in the given

18. UNHCR, 4n overview of Protection Isstes in Western Europe in LEGISULATIVE TRENDS
AnD PosiTion Taker By UNKCR (UNDATED) -

19. Article 33(1) of the 1951 Convention stipulates that ** No contracting state shall expel
‘or return (“réfouler’) a refugee in any manner whatsoever o the frantiers ofterritories
where his life or freedom would be threatened on account of his race, wmrhaz
Aationality, membership of a particular group or political apinion. ™
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circumstances, the risk of Refoulement of asylum seekers has E::nn
increased.

1), Foreigners entitled to Human m.”.m«:h Protection

Though India is not a party to the 1951 Convention nor to the 1967
Protocol, the general principles of international law relating to foreigners
which also includes refugees must be taken as incorporated directly*into
the Indian Constitutional Law via Article 21, particularly in view of‘the
fact that India has acceded to the Fﬂm_.:mﬁ_onmm Covenant on Civil‘and
Political WHmEm 1966, the International Covenant on Economié, Social!ahd
Cultural Rights 1966, the Corivention on Ri ghts of the Child 1989, and'the
Convention on the m:s.::m:ou of All ﬁodﬂm of Discrimination PMEWQ
Women 1979.° e

Our Constitution guarantees certain fundamental human :mm:m 8
citizens as well as non-citizens. The preamble of the Constitution, s&_o#
declares the general purpose for which the several provisions ow Ew
Constitution have been made to assure the dignity of the individual, is m_wo
the basic objective of the international humanitarian law. The Article 21
of the Constitution of India guarantees the right 6f life and the personal
liberty. A person cannot be deprived of life and liberty, except mooanm
to the procedure mmﬁmcrmrma by law?,

['V. NEED TO DIFFERENTIATE BETWEEN CLASSES OF FOREIGNERS .

A foreigner according to the Foreigners Act 1946 is a person who is
not a citizen of India. Logically, this would mean the following classes of

20. The court in the case of Natiottal Human Rights Commission v. State of Arunachal
Pradesh, (1996) | SCC 742, held that, the Indian Constitution confers certain rights
on every human béing, may be a citizen of this country or not, which inctudes right
of “life”. The then Chief Justice said,.thus, “*We are a country governed by z:u Rule
of Law. .... So also. no person can be deprived of his life or personal :cnﬂ% o,xnn_um

according to procedure established by law. Thus, the State is bound to protect the _

.. life.and liberty.of.every.human being, be he a citizen or otherwise...”/d. at 7515
Kraer Abbas Habib Al Qutafi v. Union of India (CA 3433 of 1998), the High Court
of Gujarat in Ahmedabad summarized the principles that have emerged from fndian
judicial precedents. This included conformity with international conventions and
treaties. Although not enforceable, the government is obliged to respect them, but the
power of the government to expel a foreigrier is still absolute. Meanwhile, Article 21
guarantees the right to life for non-citizens. International covenants and treaties, which
effectuate these fundamental rights. can be enforced. The principal of non- _.nnu:“n_.:nﬂ
is encompassed in Article 21 so long as it is not prejudicial to. national security. In
view of directives under Articles 51(c) and 253; internationalilaw and freaty obligations
are to be respected as iong as they ‘dre”consistentywith domestic.daw. .y o
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foreigners, which need be differentiated from each other i.e., foreigners
(tourists or visitors), refugees and mi grants are all covered under the Act
as foreigners. ,

Refugees, who belong to a distinctetlass within the broad category of
foreigners are, thus, subjected to the provisions of the Foreigners Act
1946, the Registration of F oreigners Act 1939 and other related statutes
as any of the other classes. Another class is that of migrants. A migrant
may be referred to as an economic migrant, who generally leaves a
country to seek better living conditions or for reasons of better employ-
ment, etc. His leaving a country as a mater of choice is completely
voluntary, unlike, the refugees who flee from a country due to the fear of
being persecuted and under a compulsion to receive protection in another
country. Thus, a refugee enters the territory of another state involuntarily
while an economic migrant does so as a matter of choice. Tourists or
visitors as a distinct class also fall with in the category of foreigners, who
move to a country with proper documentation (i.e., a valid passport, visa,
etc.} and their purpose for so coming to a country is altogether different
form that of refugees or migrants.

Thus, there is a need to differentiate between various classes of
foreigners. Refugees should be duly recognized as a distinct class, so as
to enable states to understand their requirements, make appropriate pro-
visions for them accordingly and eventually provide the kind of assistance
they deserve. _ ..

4. Indian judiciary has given due recognition to
the rights of refugees

In India, the judiciary has played a very important role for the protec-
tion of refugees. In many cases it has provided a humanitarian solution to
the problems of refugees?' . The courts have also interpreted provisions of
the Indian Constitution, existing laws and, in the absence of municipal law,
provisions of international law to offer protection to refugees and asylum
seekers®.

21. In the case of Luis de Readt v. Union of India (1991} 3 SCC 554, and Khudiram
Chakma v. Union of India (1994), Supp (1) SCC 614 and AIR 1994 SC 1461, the
Supreme Court reiterated the principle that protection of life and liberty are guaranteed
rights of even aliens in the Indian territory. The Court did not hesitate to extend the
right to a large number of refugees who were threatened of forcible eviction by
organized iocal population with the support of the local government.

22.- People's Union for Civil Liberties v. Union of India (19973 SCC 433; also'see NHRC
v. State of Arunachal Pradesh supra n. 20.
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The courts have located the rights of refugees in Article 21 of the
Constitution of India which gives protection to all those who are being
deprived of their life or personal liberty except by due procedure éstab-
lished by law and placed their protection within the broad consortium of
the power of judicial review of the High Courts and the Supreme Court.

‘The principle of ‘non-refoulement’, which broadly states that no
refugee should be deported to a country where he or she will face
persecution or death, is encompassed by the protection offered by Article
213, . _

B. Due Process

“‘Due process of law” has never been 2 term of fixed and invariable
content and doesn’t have an exact and comprehensive definition, which
could be applied to all possible cases and circumstances. In the course of
developing it’s meaning, the courts have gone beyond its literal meaning
of *due procedure’; and have brought within it substantive as well as
procedural rights. When applied to substantive rights, it is interpretéd to
mean that the Government is without right to deprive a person of life,
liberty, or property by an act that has no reasonable relation to any proper
governmental purpose. or which is so far beyond the necessity of the case
as to be an arbitrary exercise of governmental power or without the
observance of those general rules established in the system of jurispru-
dence for the security of private rights”* .

In the absence of a formal refugee legislation, the procedure which
need to be followed for determination of refugee status and granting
assistance to the asylum seckers has lost all consistency - thanks to the
capricious administrative decisions — and has developed unimaginable
complexities. Yet, the government seems to be taking no interest whatso-
ever, in getting rid of this unreasonable ad-kocism.

In order to ensure the protection of those who require it, clear

|-

procedures and criteria need to be established. These shoiild include, but
ot torbe timited to; the following basic principles®: -

23. Supreme Court in Dr. Malavika Karlekar v. Union of India, Writ Petition (Criminal)
583 of 1992, 25.9.1992; Guwahati High Court in Zothansangpuri v. State of Manipur
{Civil Rule No. 981 of 1989).

24. H.K. Saharay, The ConsTiTuTioN OF [nDia 195 (1997). ) .

25. Annotated Agenda, Theme II: ‘Global Consiltations On International Protection,
Regional Meeting for Asia and the Pacific, ?._w.m.wq Sar, People’s Wmu:vk_mnwoﬂ.mﬁ@.waw.
2829 May, 2001 : o

o e sy 1
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Respect for the principle of non-refoulement (i.e., prohibition
against return of asylum seekers to a country where their life

or freedom would be at risk).

Glarly defined criteria based on human lmrﬂm\rn:._m:xmmm:
principles. o

Careful examination of the claim (or profile of a group) by a
clearly identified, qualified, knowledgeable and impartial deci-

~sion- making body. The possibility for an independent review of
a negative decision (during which time the asylum seeker or
group is permitted to remain in the host country).

C. Foreigners Act and Refugees

The Foreigners Act 1946 applies to persons who are not citizens of
India. .mo$n<nﬂ, the Act itself does not lay down any machinery for
determining whether a person is a foreigner or not, or, who is a citizen of
India. “The purpose of the enactment was to confer power to the fovern-
ment to regulate the entry, presence and departure of foreigners into,.in
and:from India™, However, by uniformly subjecting all classes of for-
eigners without any distinction between immigrants, foreigners, forced
immigrants (refugees, asylum seekers), the legislature, it appears, failed to
visualize and consider other eventualities, thereby, leaving the whole
matter of regulating the presence of foreigners in India to the executive
discretion. Nothing in this Act, excludes the application of its provisions
to refugees, as a result, a person who escapes his ooc:mJ\ of origin due

to fear of persecution and enters India may be punished for contravention
of this Act under Section 14.

On an analysis of the various provisions of the Foreigners Act, it can
be noticed that the Act confers on Central Government the right to: Expel
a foreigner: Enforce an order of expulsion; and Prevent any breach of it
and confers the right to use such force, as may be necessary “for the
effective exercise of such power™®. This is clearly against the principle

of non:refoulement, " whigk iz in inseparable aspect of the asylum from

26. VK Dewan, Law Or CITiZEnSHIP FOREIGNERS AnD Passeorts 239 :coo-w.fﬂ.
27 5. 3(2)(c). FOREIGRERS AcT 1946 b
28 .S 1141y,

Jf.

*
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persecution.” The legislature has, thus, committed a mo:v\._u.% am_nmmﬂ:m
unbridled power to the central government. Further, provisions dealing
with deportation of foreigners have no reference whatsoever to the
principle of non-refoulement.

The government has also been granted the power to oo:a.a:. m_.m.m.nm
frequented by won.mmmum_.ms and to close such premises either n.:n.nnw.u.\.ou.
during specified periods®' and to refuse admission to .m:n: premises w:rn_.
to all foreigners®. Sub Clause (a) is arbitrary, and gives authorization .8
unreasonable measures, as Sub Clause (c) should more than suffice in
controlling activities of foreigners in such places. . .

The words “ ...in addition to” in Section 11(1)* c¢onfer a Ean_m_,,._..mw
of ﬁoi,mam. which may be subject to abuse m:.m may even, expose an
asylum seeker to refoulement. Section 11(2) — gives nxﬂmﬁm:ﬁ v.o.ﬁnﬂm.ﬁo
the police, which, on the one hand, may be necessary in anm:s.w with
smugglers, terrorists or other foreign nationals who may be _um.u.mo_e.nm as
a threat to national security, yét on the other wm:a such pravisions may
conflict with the vmm:.o%_u_om governing refugee protection. .>=n above all,
the Act does not provide for safeguards or _.n_.:mn.m% or action to be taken
against a person who acts unreasonably and:misuses the powers con-
ferred on him under various provisions of this Act.

Foreigners Act vests the Central Government with absolute and
unfettered discretion; thus, an unrestricted right to expel remains. No
provision in the Act deals with the problem of ﬂ?mmnm\mmﬁcﬁ seekers
who have committed crimes against peace, humanity or other SETIous no-
political crimes. There is no provision for w:@mnncm.ﬁ revocation of wn.wc- ]
gee status once granted and there is no provision linking the extradition
statute with refugee problem.

39, In the case of Mir Abdul Qmm.:. v. State of Andhra Pradesh AIR (1967} A.P. |05 a

notice under Section — 3 (2)(c) of Foreigners Act was served upon ﬁ.so un::o__”_nq
requiring him to leave the country at once and with a view [0 n_o_uo.: him the po _mn
tock him into custody. After consideration of such fact their uo_dw.:__um held that -m e
‘petitioner cannot claim to be released by High Oocn. under Section 491(Cr. M u_
in case of an asylum seeker this would not just be arbitrary but also amount to denia

of justice. :

30, S. 7A . ForeGners AcCT 1946..

31. M. 8. TA(a). ' =

Ww “M M._..q_ﬁmn.u.v_m:w.wcﬂ:m:ﬂw empowered...to give any direction or to ojman*_.,mn any M.wﬂmn
power. may in addition to any other action expressly provided for.n this act, :
or cause to be taken such steps and use, or nﬁ.:mnn_ to cm used, m:ow *.o_.nm as may in
it's opinion, be reasonably necessary for securing compliance with such direction...
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D. Need for Amendment

Numerous cases* throw ample light on the vulnerable situation in
which refugees (*people who fled their country under fear of persecution
and entered India to take refuge™) generally find themselves in India,
where in the absence of any legislation specifically dealing with refugees
and laying down “due process™ to be followed when dealing with asylum
seekers, they are treated as any other class of foreigners.

There exists a clear technical lacuna in the provisions of the Foreign-
ers Act, which fails to.distinguish between different classes of foreigners
resulting in rampant ad-hocism in administrative decisions. Contemporary
international law unambiguously promises to confer various rights and
ﬁ1<:nmmm_ to refugees when compared to economic migrants. States are
also expected to distinguish between refugees and other classes of for-
eigners within their Jurisdiction / territory and treat them in accordance
with international principles on human rights. A refugee is an individual
who deserves to be dealt with in a humanitarian manner and treating him
as any ...oEwn class of wo_.o_.m.nmq is gross injustice,

The Act gives wide arbitrary powers in the hands of the government
to pass orders restricting, controlling and regulating the entry, presence
and departure of ».E.mmmnnam into, in and from India. State has been granted
wide powers of expulsion, which is not only against the interest of the
refugee residing within territorial limits of India ar any given time**, but
also, against the principle of Non-Refoulement.

34. Inthe case of Maung Maung Myo Myunt v. Union of India r C.W.P. No. 5120 of 1994,
petitioner along with four others, all five being Burmese refugees, who had escaped
from Burma following political unrest after the military government came to power
in 1988. They were arrested and taken in judicial custody, and, charge sheet was filed
against all five for jliegal entry and stay under S: 14 of the ForetoNers AcT, Bail was
granted by the Guwahati High Court and UNHCR granted refugee certificate to them.
Thereafier petitioner was given a visa to study 1n a school in Norway. along with
travel docliment by the Nerwegian government. However, in view of creminal complaint
against them under S. .14 aﬁrn.mgmaz.m»wioq..um:am:m..m:.,n:m.nd..u_.g..o..*..ﬂ.qz....,ﬂmm‘mw‘: ’

Chand Pur. he was not granted an Exit Visa by the minisiry of home affairs, hence
he filed a writ petition in the high court of Delhi. Finally the case was withdrawn and
petitioner was granted permission to leave India by an ordei dated 30/12/1994;
In'Sart. Zothansngpuii v. State of Manipur C.R. No. 981 of | 989, petitioner a Burmese
citizen had entered India along with many others as a result of terror let loose by
Military authority in Burma. She was prosecuted in India and convicted to a simple
imprisonment under S. 14 of the wmxm_o.zmwm Act and Rule 6 of the PassporT Ruiks
1950.. - . o . e
35 8.3 (2)(0). :
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Thus, not only does the Foreigners Act need immediate amendment,

but there is also a need for immediate Rules on refugee to fill in the legal
lacuna.

V. CONCLUSION

There is an urgent need to frame legislation z..m.m_ amﬂﬂ maaMMHMMNM
mi fugees and provide the m
nature of QM..*EOEQB concemning re ! e the manner ©
i i frefugee cannot be viewed in 1 ,
relief required. The problem o . -
hich has got to be built, m
therefore. the legal framework, w  to b b ¢ ot only
i tection, rehabilitation and repa !
take care and provide for the pro on, rehabili .
the refugees but also reconcile the conflicting Edﬂ%mﬁm of mﬂu MMMM__MHM
i I tion within the legal framework, the
countries. Unless there is a solu ‘ e
problems. which arise as a result of refugee movement, the law woul

be comprehensive.




BRINGING LAW TO THE SERVICE OF
DARIDRA NARAYAN

Shwera Paul and Privanka Kalra*

I. INTRODUCTION

The :om:m_nmm . .
i pavement dwellers, the bonded labourers and
Ua@mmma gender constitute the fourth world within the third tha m,_m_Mm,

wumm%wamwﬁ Mnn_ other tourist spots are seen as scars in the otherwise wel]
wmwmomm urban landscape, .H:o U.S. Supreme Court highlighted thig
mg m New York v. Miln' in these words: “ It is as competent and

%MMMMM“ mwocv are the physically handicapped, mentally handicapped and
e mcoonmwﬂ_”:.m or @mmmma. The class of physically handicapped are
2lons ganss ul in mS:mE.m. sympathy .m:m compassion in the heart of the

giver; that is why E...%m_om:% handicapped and bodily deformed are in

MMM__M_WEQ find it difficult to maintain themselves, which compels them
..\_.éa@sﬁﬂ%w@; the only way of surviving, that is through charity. A
W) eEgarsTin Delhi’ éondisied by the Delhi School of Social

OTK™ revealed that there are two kinds of part time or casual beggars.

* LL. . _ .
__cWal...:OMw_m”_.. ”.Um_.:_u:m Law On:».ﬂm, Faculty of Law, University of Delhi. Delhi-
L 360 .m. o mvo .mrEnEJ..bm:ﬁ@wna%m.a.._m:”noa and u:%m:wmlx_u_®3mmwwﬁm:.n03.
.Aa—a:.... . «.un.in._._m..:m (1837), cited in C.Foote, Vagrancy-type Law and ity
nistration in William J. Chamberliss (ed.). Crime AND LEGaL ProcCESS 309 (1969)
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the non-religious and religious part time beggars. The non-religious:part
tume type consists of those who are normally self employed in various
small scale manual trades and the return from these are neithe

nor stable. Thework is often of a casual nature subject to ‘many s
and othér vatiations. Whether the frequent repetition of this pr

becomes a process that ultimately makes a professional beggar of th ﬁmm
aroun

BRI e om
1

time beggar is difficult to say. Generally, the beggars wo_:n.mﬂ
Gurudwaras and temples on appointed days belong to the cl ;
religious part time beggars for whom beggary is a temporary m:am sual
means for survival.? . Lo

II. LeGaL viEw - e
The homeless of Delhi have the same human rights as any a@mm@&?
citizen. These rights are recognized under the Constitution. of-India.
Article 23 stipulates that traffic in human beings, beggary and other similar
forms of forced labour is prohibited and that any oouﬂamaﬂnnaol._om these
provisions shall be an offence punishable in accordance with the law. The
United Nations also recognize these rights under various International

Conventions.

Beggar’s Court is a specialized court to deal with ,ﬁ,:m" trial and
sentencing of beggars, constituted in terms of Section 3 of, H.rn.\_wh@ﬁvmw
Prevention of Begging Act 1959 (BPA) as extended to the Union Terri-
tory: of Delhi.* Under the BPA, begging is illegal in Delhi. “Begging” is
defined in the BPA as “soliciting or receiving alms in a public place™ and
includes anyone “having no visible means of subsistence and, wandering
about or remaining in any public place in such condition or manner, as
makes it likely that the person doing so exists by soliciting or receiving
alms”.

This broad definition atlows the Delhi police to arrest wz.u\o.:ﬁ who
looks poor.and unfairly targets those who are homeless and live in public
places such as pavements or parks. Hrm,ww> is one of the Bmﬂ;aﬂﬁ
instruments used by the police to clear the homeless off the streets in s¢

RPN R L S

2. Delhi School of Social Work, Te BecGAr ProBLEM In METROPOLITAN DELHI 31 (1959).

3. SeeB.B.Pande. Vagrants, Beggars and Status Offenders and Beggary Prevention Law
In Indiag in U, Baxi (ed.}), Law anp Poverty 248-276 (1978).

4. 8. 3 states that the power conferred on courts by this Act shall be exercised only by
the High Court. Court of Session, a Magistrate of the First class. a Court constituted

under the Children Act. or any other court exereising criminal jurisdiction inthe area, .

and may be exercised by such court whether the case comes before ,":nﬂko.lm.:...w:u..

or on m—_uﬂnm_,o_. revision. . R i -

e



P,

35

242
_ DELHI LAW REVIEW [Vol. XXIV

called ‘clean-up’ drives to beautify Delhi.

o Mﬂwmﬂ”mwamWM%MMMMHNM@,@.EW rmﬁm. Mo_mﬁvnma before the court. If the
: 'son 1s not likely to beg again, it may relea
wwﬁmﬁmsﬁm m bond H..n.:. m_um.ﬁmj_mm. from begging. *A convicted cowm.mﬂ oMM
e osained :om certified institution for a period of up to three years and
s I m:meo %nmn.. When a person is convicted for begging for a
e u ﬁwco:ﬁ.ﬁa.ﬁ wﬁ\mro ¢an be detained for a period of up to

years. A .nn.amoa Institution” is defined as “any institution, which th
Chief Commissioner provides and maintains for the detention a..m_.nm: M
employment of beggars and their dependants”. , o

vE.ﬁ.M”M MMHWW% mo.ﬂ nS.EA.u%»: gor causing persons to beg or using them for
hemnoes Of b nmmEm 1s mmprisonment for up to three years. However,
beibe 5% o T Mmmﬁ.m are rarely .md,nmﬂma as they have enough money to
pre xnau.mn. n w:ncc o.w wrn seriousness of this type of beggary the law
Jas gned'special provisions ,.a&unr subject the ‘exploiter beggars’s to

rious penal consequences which include stringent action against ex-

Eo_.ﬁn._.._u@..mn.mm_m.m . .
Code ¢ _mm Eﬁ:mouaanﬁcﬁﬁoﬁon %mm_.m, under the Indian Penal

EEMWMWMRW Mcvﬁonnm by the Delhi Prevention of Begging Rules 1960
tales that any person without a permit to solicit or receive.
) . , / ( eive, mone
MM %Mo%moﬂ gifts can vw mﬂ.wﬁmm. The begging offence is established on :,.M
pasis a sumtnary 5.& m Em.wnwmmm.am Court usually manned by a Judicial
agistrate or a Special Magistrate appointed for that purpose. o

nom%ﬁ%:«“mw Mﬂsw: of the om;msﬁu.q may be justified on the basis of the
Goos munake _n mc.,\aBo_..m omm.moﬂ?n for dealing with the problem but it
docs & nduly wi ¢ a_mnwm.:o: to the police and the raiding parties
mbers to H._.:nl.awo with the lives of the innocent citizens. The discretion
Mm_ﬁrowmﬂmm:sm m:ﬁoimnm 1s also widened by the clause (a) of Section
; oﬁ:.V of the wh..dw which empowers them to treat singing, dancing, fortune-
ing ﬂn.ﬁwon.:_:m or offering any article for sale as pretence for solicitin
oT receiving alms. Large numbers of people who earn their livelihood Um
indulging in traditional trades or in self employed vocations are _.Snnu“

constant-fear—om 4EEotAt 6f the over wid,
e € over wide pow i ;
provision. power attributed under this

5. Habiwal.and professional beggars. o
m,. 5. 363A, Inpian PenaL Cope 1860. ..
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I1I. FUNCTIONING AND PROCEDURE OF SEwa KUTIR

The institutions created in terms of the BPA are significant since they
fulfil two-fold objects namely, to punish and to rehabilitate. The sentenice
of detention in the certified institution for a period of one year or more
involves substantial deprivation of the liberty of the “beggar” whose
freedom and liberty to earn is the only source of livelihood for’ the
dependants. That is why for a large percentage of the pauperised and the
marginalised population the beggary prevention law’s control function is
significant. In 1960 when the BPA was extended to Delhi there was only
one institution that is Sewa Kutir at Kingsway camp.” However., with the
passage of time various other institutions apart from the well known
institution have come up.? : e

Any police officer or a superintendent of an institution is authorized to
arrest a beggar in terms of the provisions of the BPA. Beggdrs are
routinely brought in a rickety van to Sewa Kutir. The court is presided
over by the Metropolitan Magistrate who entertains bail applications and
conducts a summary enquiry. The trial starts soon after the magistrate
has disposed administrative matters. Beggars are assembled in a queue
and taken towards the room where their ;jamatalashi is done - a
procedure whereby each beggar is inspected to.ascertain their belongings.
Once their belongings are inspected, the probation officer prepares a

social investigation report based on an interview with each beggar. The
probation officer is also required to visit the local area to which the beggar
.offender belongs as part of the social investigation report. This report is
of great assistance to the Metropolitan Magistrate to ascertain the facts

and to crosscheck the statements made by the alleged beggar offender. -

The alleged beggars who are made to assemble outside the cc,:wn reom
are ushered in one by one and presented before the Magistrate. Usually
there is no one to represent the beggars. The presentation before the

: Magistrate is generally brief and the proceedings to the point. Usually the
uncontested cases are disposed of in one summary enquiry and fasts just
less than two minutes. All those who fail to give a satisfactory dccount

7. The institution was established in 1940 By the Delhi Association for ihe care of the

* destitute. See. DELHt MuncipaL CorPORATION AcT 1957, .

8. These are the poor house (Sewa Kutir} at Kingsway Camp, home for diseased male.

beggars also at Kingsway camp, home for beggars Sewa Sadan at Tikri Katan. home
for ald and infirm beggars at Narela, home for able and disabled beggars Sewa Kendra
at Narela’ home for able and disabled female beggars at Mchrauli. home for able
disabled and diseased female beggars at Hari Nagar and home for leprosy and
T.B.Beggars at Shahdara. These are run by the Delhi Administration and are financed
by the Government grants, donations and sale proceeds of the products produced 1n

the institutior. -
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concerning their employment, their presence in the town and others who
woni.ﬂoloﬁ are taken to be beggars. The common trend that is followed
or mn:RJE:m persons found to be a beggar is either to release him/her
on condition that he/she will leave the town or release them on personal

bail surety bond for Rupees 1000/- or so. In case the beggar fails to

produce the requisite amount as surety, s/he is committed to the certified -

institution,

IV. Our wOrm

.ﬂ.:m m“Ean:nm of Campus Law Centre have been successfully running
a project to provide free legal aid services to the beggar offenders under
the BPA at Poor House Court, Sewa Kutir, in the cases being heard by
n._.n gmﬂdﬁom:mb Magistrate. This project was started in 1976 by the Legal
Aid O:E.o. of the Campus Law Center, under the able guidance of the
?om.wmmoTE-Ormﬁmm of the project. The main aim of the project is to
U.HoSan free legal aid to the needy and to make them aware of their legal
rights. .In the first year of the project the student volunteers were able to
wﬂ,mbwu.vwwmﬂm released. The project has been no_._mzcms.m since then
,«SE the same zeal and motivation-amongst the students and has achieved
its:goal by helping innumerable beggars, : o

In the year 2001-2002 the student volunteers have provided ummfm_ aid
to about 400 beggars in Sewa Kutir. In addition, ‘street plays have been
mﬁmmwa‘ w:a a documentary film shown in order to bring awareness and the
mcvro in general. Under the supervision of our teacher Convénor of the
Faculty legal services programme students assist the beggars to defend
ﬁrmgmm?mm in the Court. In the trial proceedings, the role of students is
to provide legal service to the people who were erroneously thought to be’
begpar om.m.:anﬂm and were brought to the beggar home. However stu-
dents are caiitioned that all the beggars may not be innocent and that some
are professionals in this field. B : o

‘ Our .ﬁmﬁoﬂ.m:oq of working in the project was <m10&.‘ We often had
1o interview those who were caught and provided free legal aid to those

-..EroLannan:oooE.r..%m:_.:.m:%;ém.acomﬁ,né@o:m by theli face value but

En:. we also started to differentiate between .the artificiality and the
anwrQ. _ow the’ cases brought before us. Often,” behind a painful -and
€xcructating story was the case of a professional vmem_. and an expert in
this mm_a..ém were advised by one of the probation officer who was a lady
of grit and determination and was well versed with the state.of affairs at
m._m _ummmmim home. She guided-us to'the manner in which questions-were
to beasked Sirice intérviewing s dn aitwhich tequire titt 1o redch the

R e

e raiiway e stations
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truth of the matter. We were required for writing bail applications, trial
stage representation with the permission of the Magistrate and filing bail
bond and surety bond papers. By and large our presence in the poor house
complex was welcome. Our ability to render meaningful legal service
crucially depended upon the co-operation and support we received mn.o_q.:
the reception and classification centre staff, court staff and the probation
department staff. ‘,
Some of the cases we handled related to people who were not beggars
but were caught from the raitway stations of Delhi. Once we interviewed
them we came to know that a lot of people in the Reception Cum
Certifying Centre shared their plight since in that particular week the
police raid van had raided the railway station and had ¢aught a lot of men
and women who were innocent. The beggar offenderare held either by
police van or the Reception Cum Certified Van. A

We present below our interviews with some of the victims.

Ram Krishan

What do you do?’

I am a mazdoor working in Ajmeri Gate.,

Where were you caught? . ;:

I-was caught at the railway station

Were you begging?

No, I am a resident at Ajmeri Gate and am the sole earning

member for my family of four.

{The Magistrate relied on curious method of arriving at a material
conclusion by inspecting the hand and feet of the alleged beggar. Rough,
coarse and blistered hands and cracked feet meant living through hard
work and not beggary. The method Wwas simple but effective.)

Madhu Raja Ram and Deepak
Where were you caught from?
MR - I am not a resident of Delhi and was caught from Old Delhi

Deepak - I have been caught from Ajmeri Gate where I sleep.

What was your purpose of visit to Delhi?

MR - I came to visit my relatives.

Deepak - I have been residing in Delhi for last ten years and
work as a labourer. o , .

(He showed us his daily earning and told about his rental accommo-

dation).

r
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Why were yoy caught and if released where will Yyou go?
MR - [ was caught as I had very little money .and had lost my way.

Qbmmbak - I am a labourer and residing in Delki for last ten years
and I have been caught while working. When I resisted I was beaten

up by the police personnel.

ﬂmﬁna we cross examined them we found them to be innocent. On the
:Jﬁ ate of hearing when we represented them we managed to get them
released. They were overjoyed and obliged for our service.

V. PREVENTIVE MEASURES

‘ It is shocking that institutions meant to assist the poor often victimise
them. H:o.wmwmon why we are writing about a Beggars’ Home instead of
| other burning topics is because we realised that many of the inmates were
not beggars but were innocent persons who.were poor and wore shabby
and tattered cloths and required justice and fairness from fellow beings.

Hrm state has very wide powers to incarcerate a person charged with
beggary merely because the person was seen loitering about or seemed
to _un.w a beggar in a public place. Though under the law begging is
nowmamwnm.m crime, yet beggars are not criminals in ordinary sense of the
term. Begging is an outcome of economic injustice. Beating and torture
cannot be a punishment for being poor. h

.OS. participation in the project led us to view this problem from a
moouo,omcnoamo stand point. Poverty encompasses the majority of the
population of India. However, with a positive approach and mindset we
can lay .Qo.sa.., certain guidelines and steps to eradicate beggary and initiate
efforts in this direction. Efforts to provide livelihood in rural areas would
go a long way In preventing urban migration and the poverty. There is a
lack of social security and protective measures for older persons who are
not taken care of by their children - there should be old-age homes for
Enmm poor people and also orphanages for the children. For schemes such
as these, adequate financial provision should be made and the Goverriment

should give SOOI, ASSISIANCE. L0 e B LA EEGcoom eoomrms i ossein e bt s e s
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THE StaTE OF CHILDREN IN INDIA - PROMISES To Keer. By A. B. Bosg:i New
Delhi: Manohar Publishers, 2003. Pp. 341, Rs. 700/- : .

The adoption by both the Houses of the Indian Parliament the National
Policy for Children in 1974 was a landmark event. It not only bréiight
children to sharp national focus leading to declaring them as supremely
important asset, but also led to enumeration of fifteen point 4¢tion
programme relating to a wide spectrum of measures and services devotéd
to them before and after birth and through the period of growth:! Asa
sequel to the thrust of the National Policy, backed-up by the constitutional
commitment to the child citizen and growing Internatienal recognition to
the rights and interests of children, several child-centred initiatives in the
areas of health care, nutrition, custodial care, skills development, educa-
tion etc were undertaken in the last three decades in India. More signifi-
cant and better known have been certain legislative initiatives such-as the
Juvenile Justice Act 1986, the Child Labour (Prohibition and Regulation)
Act 1986, The Juvenile Justice (Care and Protection of Children) Act
2000' and the proposed the National Commission for Children Bilis 1994
and 2001. But most-of these initiatives, whether involving the ratification
of the UJ.N. Convention on the Rights of the Child 1989 or handing down
new and progressive laws or judicial pronouncements relating to children,
have only helped in enriching the normative aspect debate and, in a way,
added to the child friendly normative rhetoric. This provides a sharp
contrast between the normative rhetoric and realities at the ground level,
which are marked by ‘faulty’ or even non-implementation of the norms.
This leads to perception of children at two distinct levels: First, that i1s
ﬁa_.amazw.oouomaoa with the normative framework and its philosophical
‘justification, and second, that focuses on the implementational realities,
including the forces that inhibit the implementation of the norms. .

The book under review is primarily based on the sécond-levil’of

perception. As indicated in the prefatory note, “... The present study; by’

¢ontrast, focuses on the outcomes as reflected by various key indicators
of child development... Most studies on child development pick up'spe-
cific arcas, The need, for an effort which brings together different'sectors

1. The latest in the list is the Goa Children’s Act 2003 that pravides a comprehensive

legal framework to protect. promote and preserve the best interest of children in Goa

and to create a sociely that is proud to be child friendly™.




ne A o f et R e

248 DELHI LAW REVIEW fVel. XXiv
.OmoEE development has been voiced at many forums. The present study
Is an attempt to fill this gap, and is of the nature of an overview om the
current state of India’s children”. (pp. 17-1 8) After adverting to the major
concerns taken up in the book the author also refers to the target
vOﬁEm..:o: that is in his mind thus: “The text is meant for the general
_.nma.ﬂ. interested in social developments and aims at communicating with
a wide audience so as to share with persons of diverse educational
gnwmno:mam the key child development issues”. (p.18) Thus, the book
promises-to be helpful in proper identification of the core problems of
Indian children and generate better understanding of measures and
programmes undertaken for the amelioration of their plight in diverse
sectors.

The main theme is spread-over in five chapters, thirty figures, one
hundred and fourteen tables, six boxes, bibliography, index that together
run into 341 pages. The first chapter titled as “The Setting” envisages to
Em.o:mm certain key social and economic factors like the population, sex
ratio, rural and urban distribution, expectation of life at birth, age compo-
E:omn&c% participation, poverty, literacy, housing and amenities etc. The
ow.ﬁu_.:wa serves as a useful backdrop to the problems taken up in the
mm,_umm@co:n chapters, namely “Struggle for Survival”, “In School, Out of
wowoo_.:... “Little Toiling Hands™ and “Other Disadvantaged Children in
Z,mn_a.,_o_w ,,Omu.n and Protection”. Chapter 2 that is devoted to Right to
Survival 1s rightly given the most exhaustive treatrnent running into 100
pages. The scientific discussion on Infant Mortality Rate, Child Mortality
Wmﬁ.m. Female wcnmoan. Female Infanticide, Childhood Diseases, Immuni-
zation and other Health and Nutritional Care Measures is most nwrm:mm?m.
sqz‘_ statistical data presented in tables and figures. The conclusion shows
.m:mrﬁ decline in infant mortality and child mortality rate, but the outcome
is much better in urban areas as compared to rural areas. Furthermore, the
state of children’s health is shown to have a direct relationship with the
state of ﬂonwnim health. Similarly, Ghapter 3. running ‘into 75 pages is
devoted to .Emr.ﬂ to Education. The chapter begins with a brief mention of
the normative, mandate enshrined in the Constitution and the Supreme

SO— G b.t!ﬂiH.E._meiDP.Hrn.:ﬁomn.w..rﬁwm;n:mﬁamm..E.o<.~.aom.. ~a-useful-discussion— -

nnﬁm.:.um to realities of primary and secondary education in urban and rural
regions. The statistics relating to enrolment in primary and secondary
o._mmmn.m and rise in the number of ulSmQ.m:a.mmmosn_mQ schools appears
o ,cm. impressive at the first sight, but examining the reality closely leads
to m_mmmvomﬁgoi in the words of the author himself thus: “There has
=dwwﬂmcnmmn€ come into existence a big class divide and a rural - urban
divide in educition in terms of facilities and quality which has serious

.
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social consequences... Schools in backward rural and tribal areas are the
most neglected and the standard of teaching very poor. Even iin:other
areas, schools to which the children of underprivileged have access are
run by the State or local authorities and have a poor wmon.ﬂa“ o.w ﬁ..al.o?
mance”. (p. 216) ‘ ‘

Chapter 4 relating to Child Labour has explored ali possible dimen-
stons of the social problem. Responding to the often resorted distinction
between child labour and child work the author has proposed a child-
friendly conceptualisation thus: “When the child is denied his childhood.
deprived of opportunities to develop,cannot go to school. and has to work
in conditions which endanger his physical and mental health, it becomes
a clear case of where the child’s future is being abused by aduits to:fulfil
their needs at the cost of the child’s needs”. (p. 221). The discussion that
follows the aforesaid sensitive conceptualisation relates to major-issues
such as magnitude, age distribution, sex distribution, regional and state
variations, causal factors, and element of exploitation, legislative action
and role of International and Non-governmental agencies. In the context
of legislative action, the author appears to have overlooked the magnifi-
cent contribution made by the Supreme Court through its ruling in M. C.
Mehta v. State of Tamil Nadu.® In the legal circles the decision 1s known
more for the Order of December 10, 1996 in which the Court passed
series of directions that significantly affected the implementational reality,
but equally significant is the relatively less known Order of December 18,
1996 that has rationalized the child labour ruling further. Summing up the
debate the author makes these pithy observations: “... the State has tacitly
recognised employment of children, whatever the age, as a current socio-
economic reality... In fact the first four decades after independence could
be characterised as a prolonged period of dormancy, as the problem of
child labour received little funding, support for tackling the problem in a
developmental perspective as recommended by vartous Committees/Com-
missions and the laws are hardly enforced.” (pp. 263-64)

The last chapter is like an omnibus clause that lumps together a wide

range-of-diverse categories.of children like children in conflict with law,

street children, sexually abused children, child-beggars, destitute or sick
children and drug addict children. The coverage given to such a vast
category in bare 50 pages appears to be inadequate. Juveniles in conflict
with law itself has so many issues that to do justice to it would require

2. ALR. 1997 §.C. 699.
3. Writ Petition (C) No. 46770/1985. -

s
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more exhaustive treatment, particularly because this category is covered
by an elaborate legislative framework and Judicial pronouncements.

Going through this densely written and excellently brought-out book,
which is supported by scientifically obtained statistics and very welf
presented figures, table and boxes, is a sheer delight and an enlightening
experience. But at times one is left feeling that perhaps the value and
criticality of the content could have been further enhanced had primary
and secondary data from informal and individual and NGO research
sources been brought in. Finally, a book on a theme relating to children,
particularly when it claims to “keep promises”, cannot avoid taking clear
sides. On the issues of child labour, child education and child abuse the
author appears to maintain fair degree of neutrality that come from his
long service background in the social welfare bureaucracy, but some of

us who have the privilege of knowing the author would have liked the
academician in him to ‘rise up’ once again. .

B. B. Pande*
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Eom_.;,m Law oF PLEADINGS IN InpIA wiTH PRECEDENTS. By S:A. Kaderand
G.C. Mogha. Sixteenth Edition. Calcutta: Eastern Law House: 2002, Pp.
xxxiii+1091, Rs.670/-

The object of pleadings in litigation, more so in civil litigation, is to
ascertain the dispute between the parties, to narrow down the, E.amw.,@w
conflict and to determine where the parties differ. To . achieve -this
objective, it is incumbent on the parties to present their _ammmﬁwb.“..ﬂr.n
pleadings with precision and clarity to enable the court to decide the.lis
between the parties and render quality justice. It:is a well settled rule.that
no evidence can be led on a plea not raised in the pleadings, and no.amount
of evidence can cure the basic defect in the pleadings.! Courts -have
always frowned upon vague pleadings.

P

It is the responsibility of the lawyer to draft the pleading Enmmcuomm_w
and for this he has to have a thorough knowledge of the law of Enwa_.:mm
and be familiar with the various forms. Although it may nom ﬂn. ﬁowmmzn
for every lawyer to become an expert in the.art of drafting, it is possible
for one and all to strive to give his best. It is equally memwﬂm,:m that
Eovlw@ ought to be maintained when drafting Emm&dmm.\w Wn.onmﬁ_w. .Em
Supreme Court has strongly deprecated false averments .Eﬂman on vn.:m.,_w
of the government by an officer of the rank of secretary in the o_u_.oﬁ_osm
raised by the state in a case before the court.’

The first edition of the book under review appeared in 1926 when, 1n
the words of Grimwood Mears J., of Allahabad High Court, who wrote
introduction to this book, ‘abusive, irrelevant and reckless statements in
pleadings were commeon” and this state of affairs was :mﬁc_.m:% a matter
of serious concern for the courts. *Pleading and Ooa<o%m,=ﬁsm.?“€mm not
then taught as part of the legal curriculum in law colleges. st_.n Were,
no books worth the name. on pleadings. Today, law on:{Pleadings.and.

ConvEyaREing 15 8 eore subject and compulsory course in LL.B. syllabi._.

taught invariably by legal practitioners. Even then, pleadings by and _E..mn
lack precision and clarity all over the oo::ﬁr although nm.o,nmw. mqn.ww_sm
made in law schools to improve this state of affairs by attracting talented

S FERIE AR
lawyers to impart practical training to the law students including ._,H.Eu‘w..w:sm
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and the attitude of the courts i

of i i 1;

. Bﬂmwwﬂwwmmw%m WH“ E.M,mm_:mm except in rare cases has contributed to this

possible only ».. Eamg n.om:: Improvement in having quality pleadings is

make a real .ﬁ aw morooj_m. the bar and the judiciary collaborate and
3 al, eamest and concerted endeavour in this direction. _

on mm,mwmm%wﬁamm””m”mm.\w :mm. undergone 15 editions which fact amply demn-’
over the period of f; Hnﬂﬂ as regards contents and quality. The book has
respect. Hom Ime ecome a oH.mmm_n and is still unrivalied in that

ever. smee law is growing constantly by legislation as well

as by judici igi : g
Y Judicial decisions, while revising even a standard treatise it becomes .

necessary to i . :
¥.10 incorporate new problems and solutions thereto. Subsequent

editi :

:.x“ mwmmoﬂm wn%wﬂo_,r .rm<n to keep pace with developments of the law but

where the mqﬂm eeping mvamm.mﬂ of it becomes more pronounced in cases
uthor who took pains on the writing of his book is no more.

Ema.__wwmm Mw_.ﬂz.m of the present edition, S.A. Kader J., a former judge of the
District mmmmam ourt and Mr. G.C. Mogha, son of the author and a former
sions Judge, have painstakingly revised the present I6th

n&:o:mna:medm:oo
ﬂoﬂmﬂmanmonzﬁnmmn?émﬂ i .
has added to the utility of the book: : Fppropriste places which

orinciner ook 185 been divided into four parts. Part1 contains the
principles o Mma ~Em, Part-Il deals with precedents (forms of petitions,
abplicarions ar H.:m 50 contains forms of pleadings in a large variety of
suis mmwomﬁm it m%o_ﬂogﬁmm forms of various writ petitions which can be
fhed befo Oc:m:.:wﬁ.nﬂn Oocz.m:a the High courts under Articles 32 and
egal richan ostit Ho%\ammﬁmoaﬁq for enforcing fundamental and other
eal righi .no:BiMT comprises some forms of election petitions.” The
e forene s pains an _m:anx to Part-I of the book to facilitate. easy
Vi o the i omu_h Ol precedents and table of contents.® In Chapter
ot Aoy arteLeh itors have added salient features of the Conciliation
: on .2 Gwm and have also highlighted the material changes
in the law of arbitration introduced by the said Act.? -

e aer AR R 2l SR P

Am.?xmaawo.n.:o: , ... _
{Eastern Law house, Bommw_ %\wﬂ%ﬁ bav of pleadings " E&m with: Precedents

5. Id at 417-1002.

6. Id 2t 1005-1045, |
7. Id. at 1049-1055.

w. id. at 1059-1091. - _ | o

Id.at379-38). e o
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Although in the preface to this edition, the editors have stated that they
have included model forms under the Administrative Tribunals Act 1985,
The Recovery of Debts to Financial Institutions Act 1993, and the Con-
sumer Protection Act 1986, but one finds only a brief introduction in
Chapter XVIII to these legislations.' There are no model forms under
any of these legislations given in Part-I], of the book which ought to-have
been included as common people approach the forums constituted under
these legislations even without assistance of a lawyer. Inclusion.of
standard formats under the Administrative Tribunals Act and the Con-
sumer Protection Act, in particular, would have added to the utility of this
book and made this book more useful for the common man as well. The
discussion on the writs in the same chapter is lively and upto date but the
discussion on public interest litigation is rather sketchy." .

There is no reference to the Companies Act 1956 - a legislation which
in its own right has assumed great importance and legal practice in this
area has become a speciality in itself The forms of petitions under the said
Act are conspicuous by their absence. ,

But for the shortcomings referred to above, the present editors have
done a commendable job in revising the book. It is hoped that in the future
editions these deficiencies will be looked into and this classic work would
be further revised and kept upto date by these editors who are knowledge-
able and experienced persons.

This new edition of the book will serve as a good guide for legal
practitioners and prove particularly valuable to those new comers in the
profession who join it with zeal to master the art of drafting.

Bushan Tilak Kaul*

10. fd. at 405-409.

11. [d. at 397-405.
* Reader, Law Centre-11, Faculty of Law, University of Delhi, Dm::..-_ 10007.




AN.SAHA MARRIAGE AND Divorce. By M.N. Das. Sixth m&:ow. Um_o:nm_
Eastern Law House, 2002, Pp 95+1151, Rs 850/-

courts Lwoiﬁimzmmdm live in relationships' though not recognizing it as
no:wnn.ﬁ.m.mw% A_mmm..m_,mn.m?wﬂou the parties. For a majority of Indians
mrwmnmﬁwm oE.w maﬁﬁm.wmm.m.‘waoo_.m legal, social and sometimes even reli gious
recognition to' .mrnw.w.vorww~q relationship; and become occasions to ‘be
M_o_nw.mmﬁna with mﬁoqw pomp and show amidst friends and supporters.
cople also spend ‘lavishly on ostentatious weddings as these are still
wnao.o:ﬂma ,S.E .rovn to be a one time affair by the bridal couple and-their
immediate family members. - Its breakup either by the loss of life of the
ﬁE.g.oH orby divorce-is unthinkable at the time of its solemnization. Thus
marriages are celebrated with joviality and their break up is full of m.ﬂooq:.
a Egn.m.r.o_nw accompanied with a feeling of despondency. This is anmﬁ:m.
the fact that the social pattein of western culture is gradually petcolating
the roots of Indiah' séciety. Divorce in India is still feared: is not even
remotely contemplated at the time of solémnization 'of Ewn.mmw.n. but i no
longer a stigma or a taboo in the sense it used to be. In addition dowry
is branded as illegal; its return to the bridal wmn:.:,\ 5 the event of a break
up and dack of hesitation on the part of the young women to use Section
498A ow. the Indian Penal Code against the in laws (at least in the
Boﬂ.qovo_:mn areas) with increased parental support has m?n: a huge
_u:mﬁmmm to lawyers dealing with matrimonial matters . With strained
aﬁmﬁ_mzm and a vehement desire to teach the other spouse as bitter a
lesson as possible, the parties who earljer took the vows, to remain with
each m.&ﬂ. till death do them apart, now enter into a .:qu match of
:.Eam_Em.Em in the court while trying to get out of this relationship
Trapped in the web of multiplicity of laws applicable to their wnﬁm:o:mr:u.
from various angles, civil and criminal, they become pawns in the hands

‘Importance of marriages in Indian society is undisputed despite the

e - OF lawyers ..rm.ﬁ:.m..ozq.m..aosnaalﬂmammd\w:gr.m# cliEgits. " The religions
based application of laws relating to marriage and matrimonial remedies
only adds to their bewilderment. In this scenario any literature on ?.E:w
laws _u.aﬁ.uo_.:nm of vast importance to not o:_%.:ﬁw practitioners but also to
the parties and their near relations in trying to find out which religious

Payal ..mq&.ra.mw.{.“ N..wa,___.._..,m:.ammzum.:a Nari Niketan Kalindi Vikar,. Agra AIR 2001 >__ Nun,ﬂ.
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based or secular marriage law will come to their rescue. The book? undér

-. review therefore is of vital significance in this area.

Another factor that assumes immense importance is the status of
women as far as the interpretation of certain aspects of Emﬁi:_oi&
jurisprudence is concerned. Should the traditional expectations of
differential behaviour, assignment of duties, their adequate or inadequate
performance, classification and imposition of concepts of wage earner
and home makers and the breakup being a direct result of a non compliance
or inadequate compliance with these cherished ideals be of substantive
relevance? With gradual emancipation in the overall status of women
should the shackles of stereotyping of roles, continue to bind with
justifications a married women even amidst the Constitutional guarantees
of gender parity? These are questions that need to be explored in any
literature covering the discussion on the matrimonial legislations.

The book is divided into 28 ¢hapters and 27 appendices and discusses
the laws of marriage, marriage between heterosexuals and homosexuals?®;
matrimonial remedies of restitution of conjugal rights, nullity, divorce,
maintenance, and dowry as is applicable to the various disparate religious
communities in India. Strangely enough though the book is titled “Marriage
and Divorce” and not “Family Law” the author also deals with the law
relating to adoption and cross-country adoption in around forty seven
pages. The emphasis is more on cross country adoption as the domestic
law has been briefly summarized. One wonders at the significance of
titles like *Revised central government guidelines to regulate matters
relating to adoption of Indian children”; “‘Role of Central Adoption Resource
Agencies” and who are its members; its functions; structure; renewal;
recognition and withdrawal of recognition procedure; and finances of
voluntary coordinating agencies in this book. The discussion though
material in itself, cannot be regarded as an important part of a book on
ldws of marriage and divorce. The appendices running into 400 pages
contain twenty different legislations relating to the laws of marriage and
divorce, Rules of the different High Courts, Rules with respect to the
“fegististiotr-of “marriages; Parsi- Marriage and Divorce Rules, Mushim’
Women'’s (Protection of Rights on Divorce) Rules, Family Court Rules

2. A N Saha, MarriaGe anD Divorce 6th Edition by M N. Das, (2002).

3. Supran. 2 dt 46,
4. Supra n. 2 at 712, heading 16 “Adoption by Christian Couple”. Sec also pp. 708-
' 709 topics 3-8; and foreign marriages between Hindus and Muslims. Under the title
“Foreign Marriages at p. 704 the author discusses just one case without any further
discussion. :
5. Supran. 2 at 92,

I
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and modei forms of petitions; plaints and defences. The coverage appears
to be extensive from the detailed synopsis that precedes every chapter
sometimes running into more than one page. It is beneficial to the reader
as the desired topic can be easily accessed without turning page after
page. Io$m<nn though the Synopsis on each topic shows a wide n.wm.Wn
of sub headings relating to the chapter, not all sub topics have been given
the same treatment, In fact some of the sub headings though S.oa.d\ of
elaborate discussions have been dismissed in just three or four lines. In
many-cases the sub heading seems to be influenced by the ratio of a single
case given in two to three lines without any related statutory provisions or
any further discussion. Notable among many others are m:@-rwm&s.mm
dealing with constitutional validity of Section 9 of the Hindu Marriage Act
1955 i.e Restitution of Conjugal Rights and validity of marriages solemnized

after the conversion of a Hindu married man to Muslim faith to a Muslim
woman®.

Right in the preface while making some preliminary observations with
respect to _.H.Euo_zmsmm of marriage and the need of every individual to'have
the security that only a family can provide, the author quotes with approval
the following passage from (Man the Unknown): .

The laws relating to education and specially to that of girls, to
marriage and divorce should above all take into account the
mterests of children. Women should receive higher education,
not in order to become doctors, lawyers or professors, but to
rear their offsprings to be valuable human beings.’

Her very existence in this world therefore is to upbring the children
and whatever is her education should be centered around these factors.
To give effect to the abgve mentioned opinion right from childhood a girl
should be taught the ar of homemaking and pleasing her would be in-laws
and her textbooks should be confined to cookery lessons and attaining
perfections iri the job of child bearing and rearing with the prifmary-and
ultimate aim in her life being marriage. Her utility for a purpose undermines
her personal ambitions and even her consent. ‘Such observations docome

~-as.a-surprise-as-$tratigely-enough-the-author does AT HAVE ERY WOt T

advice in matrimonial behaviour fo Indian men or for their attitudinal
change nor has, any quotes for the same. The breakup of marriage is
projected as a direct result of a behavioural or educational level change
in women rather than the perpetuation of stereotyping of roles for men and

6. Supran. 2 at 46. .
7. Supran. 2 ats. ; o
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women which he seeks to legitimize by quoting such orthodox opinions.
Extremely unfortunate as the author displays a lack of gender sensitivity
and seems to espouse the typical patriarchal ideologies that Indian women
are trying to liberate themselves from. e coTn

As application of family laws varies depending upon the religion of the
parties, their domicile-and sometimes even with the form of marriage they
might have undergone a discussion on which family law amidst the
multiplicity of family laws will govern whom is of immense importance.
The author errs here as while discussing the application of family laws to
Hindus. He observes.

F?oqm__macaoﬂ_.o:m&:F&m_.m mo<a30a‘o<§:a:§m:.mmmn
Act? o

The statement is incorrect as all Hindus domiciled in India are ngt
subject to the application of Hindu Marriage Act 1955. Hindus in the state
of Goa and the Union Territories of Daman; Diu and Pondicherry are
subject to different laws as far as marriage and matrimonial relations .wwm
concerned. The entire chapter on application of Marriage Acts is silent
on this aspect. . _

Similarly while discussing the application of laws of marriage for the
Christian community the author confines his discussion to only the Indian
Christian Marriage Act 1872 and the Divorce Act 1869 but is silent on the

laws applicable to the Christian community in Goa, Daman and Diu that .

are at variance with the above mentioned laws. Further with respect to
acquisition of marital status the author observes:

‘Marriage being a personal right, the spouses after a valid
marriage are entitled to live openly to the knowledge of all
members of the community or locality in which they live and by
such living they acquire married status.®

The statement appears to be strange. Does that mean that married
status cannot be acquired if they do not live openly? Or does it mean that

- .. R0 ONeE.eXCept spouses aré eititled to live openly even in light of the'fact

that the courts have recehtly upheld the right of parties to be partners ‘in
a live in relationship? Acquisition of married status is by getting married
to each other validly and not merely by living together openly within the
knowledge of the members of the community or the society. A marriage
between two persons even though performed without the knowledge of

8. Supran. 2 at 21.
9. Supran. 2 at 39,

.
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their parents or society if is otherwise valid will confer on the partics
married status.irrespective of the fact that they. might not be living
together.. The author himself contradicts his earlier statement as .in the
next line he says “Recognition by family or noﬂm_dzaq_wm neta precondition
for married status™. o i

One of the highlights of the book is the discussion relating to: H_ﬂﬁimma
and conflict of laws'" where the authar states the position of marriages:
under different municipal laws, marriage on high seas and annomgsoz of
overseas divorce.

One of the major problems that a married woman confronts’in the
event of a matrimonial breakup is where to live? Commenting on the right
of a spouse to have a matrimonizl home'' the author gives in detail the law

3 o

Hdme Act wau _u_.; mm:m 1o state the relevant Indian situation. wE.:_mlw .
while mnmrnm 2_9 the oosoovﬁ of matrimonial property the author is ﬂonmz%

silent mvoE anmq_w::os of Emﬁ:do:pw_ assets in the event of 9<oﬂom f Em 3
spouses érman mcz.sm the subsistence of marriage the ﬁHOﬁoﬂQ émm
acquired by the joint efforts of both the husband and the s:wm _uE :.5
cfforts were not monetary in nature, for example, where the wife'is a
home maker and enables the husband to take a gainful employment after
assuming the domestic responsibilities. Mention can be-made here-of the’
concept of the matrimonial property under ‘the laws prevalent for the'
inhabitants of Goa, Daman and Diu where pursuant to an ante-nuptial ;
contract the separate acquisitions of the husband and the wife during the -
subsistence of the marriage belong to both of them. Though: the .
administration of the property is in the hands of the husband mnsﬂ.m:u: he

cannof alienate it nor transfer it in any manner without the oonmn_: of the

wife. In the event of the death of either of them the Eovﬂ.@ is first

£17

divided into two halves and one half is given to the mc_,Sﬁsm ‘spouse

AT

without prejudice to the rights of the spouse to inherit the ﬁnoﬁ_nnﬂ% m::.:
the other half2,

RC ]

Hro_.n m_d certain topics whose relevance cannot be ax _Euma [

St ot 2 Y Sk —Wt..k?{a br.._..-. i . e S

....wov_nfEam;ﬁdwﬁm#m:os of woicm:nmm gmﬁ._mmnm uid

10. Under chapter 27. . e

11 .m.z_u_.d n. 2at 103 -_ou

I2. For details see Poonam Pradhan Saxena, Concept of Matrimonial bu__dhmw,hk __m;_mmm_.__.i
(ed.) WoMeN-MarcH Towarps Digrity (1991). )

13. Suprawn.2:at89 -
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marriages and not marriage under any.other law appears vaBanmnm.,

As far as the law relating to Indian Muslims i is concemned the vo&:on
stated in the book is deficient in mm<m_.m_ respects. The o:q area given an
adequate treatment is the permission of limited vo_%mmnd\ given to Muslim
men.by discussing Constitutional Challenges to it and including the relévant
position of Pakistan and Bangla Pesh laws'4, i

Firstly,the law of marriage has deviations depending upon the sect to
which the community belongs. However the author does not bring out nor
makes clear the distinctive features of Sunni and Shia law of marriage for
its solemnization and validity except where he deals with the title *Divorce
by Husband: Shia FE:: ’

Secondly, while discussing the validity of Muslim marriages the mEﬂoﬁ
notes the controversy and conflict of juristic opinion with respect to the
validity of marriages of a Muslim man with a Hindu woman and follows
the judgment of Kerala High Court'® declaring that a marriage between
a Muslim man and an idolatress as void and not merely irregular’’ .
However the correct position is that some schools of Islamic law do
permit the marriage between a Muslim man and a non-Muslim woman.
These marriages are irregular and though the wife ‘of an irregular marriage
does not inherit the property of her deceased husband, the children born
out of this irregular wedlock inherit the property of the father'.

Further the arrangement of the topics in general is not according to
any section appearing in any of the matrimonial legislations nor 1s in
accordance with the sequence of the grounds of a particular matrimonial
remedy. The discussion is spread over seven independent chapters titled
Mental Capacity, Cruelty, Desertion, Adultery, ‘Pregnancy by a person
other than husband,’ Impotency and some other grounds for reliefs, i.e.
grounds for different matrimonial remedies. [t makes the reader go
through pages after pages to get a clear picture of which law will be
applicable to his case, which ground can be availed of by him and what
would be its requisites.

“Though the Book appedis to be voluminous the relevant _uonuonm ‘

containing substantive theoretical law on marriage and divorce 1s mvﬂmma

14. Supra n. 2 at 670.

15. Sipra n. 2 at 681.

V6. Cheflamma v. Hamza {1986) 2 Cur Civ Cas 807.

I7. Supran. 2 at 672. .

18. See Mulla’s Principles 3. Mahomedan Law GE mn__:on..cw. E‘I@mwwmn_:_ws..»:n
>mea :amwm:._:mr qu 2002), S e
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over 400-500 pages. It can be confusing for a beginner as it does not
clarify certain basic principles of family laws, such as what is the basis for
application of family laws, what are the different remedies avajlable in
what situafidns and on what grounds. , L

The book is average and can be used only by family law practitioners
and those familiar with specific fundamentals of family law.

Poonam Pradkan Saxena*

*  Reader, Law.Centre I, Faculty of Law, Univeisity of Delhi, Delhi-110007

THE >mm_d~>dor AND. ConciLiaTION Act 1996, By Prafulla C, .w,mn.w.
Sixth Edition. New Detlhi: Butterworths India, 2001. Pp. LIX + 865,
Rs. 795/, ISBN 81-87162-33-6. |

Arbitration and conciliation are different modes of alternative dispute
resolution. Following the globalization of the Indian economy, it became
indispensabie to amend the Arbitration Act 1940 and to bring it in confor-
mity with UNCITRAL Mode! Law on Commercial Arbitration 1985,
Today, parties to the business contract prefer arbitration clause to tradi-
tional litigation which is unreasonably long, expensive and ochonw,o&n.
Thus, in order to consolidate and arend the law relating to ao&nww.o
arbitration, Eﬂo_dm:onm_.ooagoﬂo_.m_ arbitration, enforcement of foreign
arbitral awards and to define the law relating to conciliation, the Parlia-
ment enacted Arbitration and Conciliation Act 1996 (hereinafter referred
to as the Act). T

The book under review is a good treatise on the Act and is mainly
divided into four parts. The first part contains, inter alia, supplement to
the sixth edition (Present edition). The second part is an introduction of
the subject, whereas the third part contains the text of the Arbitration and
Oo:ou.am:.o: Act 1996, The fourth part consists of appendices. i

The present edition is the sixth edition of the book. It is quite
surprising that it also carries a supplement to the sixth edition in the first
part in which gist of cases decided in the year 2000 has been given,
Though the book has been published in 2001, vet the aforesaid cases do
not find a place.at relevant places in the commerntary.

In introduction, the editor gives 2 historical background of the law of
arbitration in India. A bird eye view of the Arbitration Act 1940 and the
Arbitration and Conciliation Act 1996 is also given in the introduction.

fhoo ‘50.Ewa.ﬁ_mnwﬁwzmm?&w.wmanm:omm the sections of the Arbitration

and Conciliation Act 1996. Each. section is followed by synopsis and
commentary. As the Act is based on UNCITRAL Model Law on
International Commercial Arbitraticon, 1985 1o a great extent, the editor
reproduces it after preamble and section I of the Act. The commentaries
on various sections of the Act contain corresponding provision of the
Arbitration Act 1940 and case law. T
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The last part of the book contains XXIV appendices o:.:ﬁ .mcE.aoﬁ.
These are statement of objects and reasons of the Arbitration m.bm
Conciliation Bill; notes on clauses of the Bill; memorandum regarding
delegated legislation; Arbitration Act 194(; ?.E.Sm:c: Aw_..oﬂooo_ and
Corvention) Act 1937; Foreign Award AWaoomEﬂ.oz wﬂa m:?.ﬂnnd.._n:.c
Act 1961: Arbitration Act 1950 of England; Arbitration (Intérnational
Investment Disputes) Act 1966 of England; ?&.:B:on Acts of wc.qm m.sm
1979 of England. “Rules of Arbitration of the Indian Council of Arbitration
1993; English Arbitration (Commodity Contracts) Order 1979; English
Orml.ﬂma wmwﬁ:ﬁn of Arbitrators Arbitration WEom 1988; H.L,Oﬁn_..o: Court
of International Arbitration Rules 1985-, ICC Court of ?n‘c._.qms.oﬂ. Rules
1688; UNCITRAL Arbitration Rules 1976, UNCITRAL Conciliation Rules
_wwm“M..m.%onmwnwﬂo:a.dsmos 1961 on Hamﬂmmo:& OO_E.:QE& ?ﬂvﬁ.mﬂoﬁ
Gm. Settlement of Investment Disputes between States and Zmﬂ._o.sﬁ_m. of
other States. The Chartered Institute of Arbitrators Short Form Arbitration
Rules 1990-1 model forms, Understanding on Rules and m_.o.o.nQE.nm
Governing the Settlement of Disputes; schemes of appointment of arbitrators
:mmo.mw:o new Act by the Supreme Court and High Court, and the Interest
Act 1978.

Though ‘some of the appendices have been repealed, zo<.na5£..nmm
they mmm\mm‘w?_ ‘for the purpose of research and study. Enégnﬁ Engcmwoz
of Interest Act in the appendices is not required. Further, the UNCITRAL
Model Law on International Commercial Arbitration 1985 should have
been given in the appendices. The editor has failed to provide the text of

UNCITRAL Conciliation Rules 1980.

Barring the aforesaid shortcomings. the woow no aot? _.m a moo,a
treatise on the subject as it provides adequate material on Ew m.:Eno.r; The
baok is very useful for practitioners, researchers, academicians, ,Enmﬂ,m
and students. It is worth keeping in all the libraries. The cases however

should be updated and included at the relevant places in the commentary. i

v. K. Ahuja*

y..__...mi Centre-il, m»om_Q of Law, University of Delhi. Delhi-110007.
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ThE Inpian ADMINISTRATIVE Law. By M.C. Jain Kagzi. Delhi: Universal
Law Publishing Co. Pvt. Ltd., 2002. Pp. lviii + 542, Rs. 225/

Administrative law has been characterised as the most outstanding
legal development of the twentieth century and it has witnessed remark-
able advances in recent times. It is a branch of law, which is being
increasingly developed to control abuse or misuse of governmental power
and keep the executive and its various instrumentalities and mmn.mmmmm
within the limits of their power. The rule of law which runs like a golden
thread through every provision of the Constitution and indisputably consti-
tutes one of its basic features requires that every organ of the State must
act within the confines of the powers conférred upon it by the Constitution
and the law, and administrative law is that branch of the law which seeks
to ensure observance of the rule of law. .

The book under review is a critical, indepth study with live 59‘%_.8 of .

the administrative law in India. Kagzi’s book first published in 1962, has
been thoroughly revised and updated in the present sixth edition in 2002.
The book is one of the best treatises on the subject and this edition has
further taken it towards the goal of excellence. There are considerable
improvements and additions in this edition besides updating the book with
cas€ law and relevant legislation. _ o

The kaleidoscopic changes in administrative law have revolutionised
whole perspectives and caused shifts in doctrines and thoughts in respect
of essential principles. The present book is the author’s feeble effort to
articulate some of these changes within the limits of understanding and

‘intellect. He makes an attempt to treat the subject as an instrument of
- State activism, and implementation tool for fundamental principles of State

policy. To an extent, review and revision of the book stresses the law in
action which is the basis of administrative law.

The.book-is.divided -into -twelve chapters. Each chapter contains.
thought provoking discussion making the book an excellent, outstanding,
brilliantly enjoyable and original piece of research work on the text of
administrative law. )

In Chapter 1, Introduct:on, the author attempts to delineate the nature,
scope and definition of administrativeilaw, growth of administrative law in-
UK, USA and India, difference between constitutional law and adminis-
trative law, doctrine of separation of powers and rule of law. The author
describes the sociological aspect of administrative law. . Administrative
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law deals with the social well-being by helping as a remedy in the hand
of weaker sections against the abuse or misuse of law by the public
authorities. The administrative law through its various facets serves the
principles of legal and political equity to every individual in the society.

The author seeks an entirely new functional interpretation of the
doctrine of separation of powers. The doctrine on the basis of State
action has functionally witnessed a power mix, and expansion of executive
administrative power so as to include even quasi-legislative and quasi-
Judicial power. The emphasis is laid more on balance of powers and a
system -of checks and balances: and emphatically on minimisation of
control of, for instance, the executive on the judicial officers. The
Constitution expressly provides this in Article 50 by requiring the separa-
tion of the executive and the judiciary. The growth of administrative
processes necessitates a reiteration of the rule of law. It ensures proper
and orderly exercise of the administrative powers, and softens the rigours
of the administrative processes. Its aim is a welfare State based on
socialist patterns of society, and guards against establishment of a totali-
tarian, authoritarian State. The rule of law must be the first casualty to
the growth of aiithoritarianism and establishment of extra-constititional
centres of power. Rule of law is very articulately brought out with
reference to the provisions of the Constitution and judgments of the
Supréine Court of India. s -

In Chapter 2. the author discusses the constitution, membership,
powers, jurisdiction of the government, administrative bodies and authori-
ties and the statufory corporations with the help of relevant constitutional
provisions, statutory provisions and case law,

-Chapter 3 deals with the administrative action and process. Admin-
istrative action is the core concept of administrative process, because the
administrative process alone can cleanse or disciplinethe administrative
action if it goes astray. Itis an important factor, which cannot be i gnored,
that -2 modern welfare State entails the conferment of discretionary
powers on the administration to effectuate wide socio-economic goals.

Discretion is_a ool of individualization of justice_but_it_involves. the

possibilities of being misused and exercised in an arbitrary manner, Dis-
cussiott bh #dministrative discretion unfolds many more deceptionsas well
uw.mswmnacmm of the administrative authorities and presents a bitter truth
that “absolute discretion is a ruthless master. It is more destructive of
-freedom than any of man’s other inventions.” It therefore becomes
NECEsATY to confine. structure and check discretion in order to uphold the
‘prificiple of rule of law in administration. The Jjudiciary has over the years

Ry

“&¥olved rles for controlling.and structuring the exercise of discretionary
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power which, having regard to the complexities of modem economy; has
necessarily to be vested in different instrumentalities and agencies of the
State, so that the discretionary power does not degenerite _.Eo.mw,wqum@
power. Judicfal review can be exercised if the administrative ‘action
suffers from the vice of illegality, irrationality, procedural impropriety,
arbitrariness or unreasonableness. All the principles of judicial review of
discretionary powers fall into three major categories. One, ‘abuse or
misuse of power by the authority; two, non application of mind by the
authority and three, violation of principles of natural justice. ‘The aiithor
discusses the third ground of judicial review of administrative a¢tion'i.e;
principles of natural justice. He could have inchided other two ‘grouinds
of judicial review in this chapter to make his discussion more compléte and
informative on the topic. el
To enable the administration to discharge effectively the multifarious
functions entrusted to it, the administration needs- to exercise broad
powers of conducting inquiries and investigations into various mitters.
Chapter 4 deals with such inquiries and investigations. Inquiries-into rail,
air, factory, accidents, riots and police firing are frequently demanded and
mstituted by government authorities. These days it is common -that
allegations of ministerial corruption are publicly made without being
contradicted. The author explains ministerial corruption as receipt of
bribes, pay-offs, pick-backs, commissions, favouritism, abuse of power
and connivance at corruption. The Fondy Firms License Scandal, The
Moily Tapes and The Bofors. Gua Deal are discussed. The author
emphasises - the . desirability of the establishment of ombudsman-type
institutions in India, although the Central and State Governments have not
been receptive of the idea of their adoption. , o
. In Chapter 3, the nature and scope of administrative remedies and
court reviews are quite appropriately discussed in an exhaustive manner.
A person who is wronged by an improper administrative act, or-an act
improperly done must be afforded a redress, and the concérned adminis-
trative authority should be asked to refrain from causing an injuria;orif

: vo%_&_m.m:wx_.amm%nm.mﬁ.m_.:o:E berendered ineffective.. The demand. for

redress must necessitate a review of the administrative act, the nullifica-
tion of an improper order, repair of the damage caused thereby and lastly,
the person concerned should be prevented from being harmed. This must
necessitate that the administrative action should be subjected to.a review
by the higher administrative agency, the normal parliamentary and :&,.omm_
control. . . .
With the growth of administrative process in the ﬂﬁnnnnﬂr century,
administrative rule-making or delegated legislation has m_mm.mw:.ma tremen-

-
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dous proportions and importance. In Chapter 6, a comprehensive discus-
sion relating to delegated legislation has been made. Today the question
is not whether delegated legislation is desirable or not, but what controls
and safeguards can be introduced so that the power conferred is not
misused or misapplied. In the control mechanism, the first place is
occupied by judicial control. Since delegated legislation suffers from the
lacunae of comprehensive publication as well as consultation, what is
imperative in this perspective is a legislation providing for mandatory
publication and consultation in order to have effective people’s participa-
tion for better, effective and efficient adminisiration in a country like India
with a flourishing democracy having vigorous regard for the spirit of
hberty.

Chapter 7 deals with the scope and extent of sub-delegation of
legislative power and conditional legislation.

A number of tribunals as attractive forums of adjudication have came
up. The tribunals are supposed to be quicker, economical, less formal and
possessed of expertise in a subject compared to the courts. Chapter 8
deals with the study of the tribunals at work. Their powers, procedures,
provisions for appointment of members etc. are discussed. The topic is
discussed incisively and completely.

Under our Constitution the High Courts and the Supreme Court have
a wide supervisory jurisdiction over the State agencies, administrative
bodies and tribunals. Chapter 9 deals with the writ jurisdiction of the High
Courts under Article 226 and the limitations on writ jurisdiction. Chapter
10 deals with the appellate jurisdiction of the Supreme Court under Article
136. Public interest litigation, in brief is also dealt with in the chapter. It
needs more elaboration. Many important judgments of the court have
been left out. One of the distinctive features of public interest litigation
movement has been that from its very inception it became a hypersensi-
tive area and generated a lot of controversies and apprehensions. ‘Discus-
sion on public interest litigation could have been enlarged by discussing its
complexities and problems and thereby provoking thinking to make it an
effective technique of reaching justice to the deprived sections of the

" In Chapter 11 the discussion revolves around the concept of liability
of the administration in contract and tort. The privileges and immunities
of the administration in suits on the ground of sovereign acts are explained
with the aid of updated judicial decisions. o

Chapter 12 deals with suits against the State and tile public authorities.
Thé coristitutiohal and statutory provisions dealing with nomenclature of
the parties, notice and relief to the aggrieved person are discussed.

e e e o e e e b bt s
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The author concludes that today we have an established system of the
Indian Administrative Law. The fundamentals of the constitutional limi-
tations and the principles of the rule of law, equality before the law and
the established Jurisdictions of the Supreme Court and the various High
Courts, and the prescribed procedures are deemed inalienable values of
governance, conduct of business of the government and the ?wnﬂ..om?m of
the administration at all levels, These have shaped the essential principles
of administrative law. The changing political objectives evolving socio-
economic order, the attributes of democratic socialism, the policies of
social control and public regulation consistent with the norms of 'socio-
€conomic justice and equality provide the necessary motivations, impulses
and articulations of the system. The obligation of the State not to abridge
fundamental rights is simply challenging. And, the administrative law
provides the modes of redressal to individual persons for grievances
against the administrative authoritics in circumstances wherein any relief
is not given.by conventional means and methods. It establishes -an
equation between a single individual citizen and the machinery of the
government. It enables him to stand up to an administrative w:?oi@
armed with discretion and privileges from compulsory jurisdiction of the
law courts. In his interest it prescribes and enforces procedures and
Hmitations of administrative process impels the administrative authority to
act in accordance with the accepted standards of fairness and finality.

Kagzi has produced and arranged remarkably his wealth of learning
with great industry as well as zeal and the readers will be benefited by the
keen study. of the vast range of the topics covered by the author of the text
book under review. Written a clear and lucid manner, the book is a
storehouse of knowledge on the subject and will be cherished by the law
students, legal practitioners, researchers, law professors, judges, adminis-
trators and tribunal members.

Sarbjit Kaur*

-— .
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MiTra’s CrviL REFERENCE. By M.R. Mallick. Fourth Edition. Calcutta:
Eastern Law House, 2002, Pp 1784 + 53, Rs. 1290/-.

The book under review holds itself out to be a “virtual encyclopaedia
on civillaws?”, It contains fifty one chapters, out of which forty three deal
with statutes ranging from Advocates Act 1961 to the Designs Act 2000
to the Special Marriage Act 1954. The remaining eight chapters are on
important subjects, namely, Accident Claims, Administrative Law, Ad-
verse Possession, Banker and Customer, Environment Protection, Inter-
pretation of Statutes and Deeds, Partition and Torts. The commentary on
Arbitration and Conciliation Act 1996, Accident -Claims, law of civil
contempt, Consumer Protection Act 1986, Easeinent Act 1882, Indian
Trust Act 1882 and Wakf Act 1993 are the new additions to this fourth
edition of the book. The chapters relating to Banker and Customer, the
Code of Civil Procedure 1908, the Interpretation of Statutes and Deeds,
and the Indian Divorce Act 1869 have been revised. The chapters have
been painstakingly updated with the latest case law, of both the Supreme
Court and the various High Courts.

As regards the diversity of the Subjects covered, a commeéntary of the
Constitution of India in a Civil Reference does appear a bit incongruous,
more.so, in light of the discussion on Article 20 guaranteeing the rights of
the accused in criminal cases. Again, the inclusion of the Bengal, Agra
and Assam Civil Courts Act 1887 in a Reference of national civil laws
seems inexplicable.

Further, the author, having declared that the book is'a *‘comprehensive
study of entire gamut of civil laws in its variegated perspective” runs the
risk of having missed out on other fields: of civil law (such as those
pertaining to court fee and suit valuation). On the other hand, given the
sheer number of the statutes and subjects covered, the author also runs

~thetiskof givifigacursory and incomplete-treatment to the chapters:-The -

chapters disclose that the author has compiled the case law in respect of
select statutory sections and identified subjects: . The Index, which is
chapter-wise, too, indicates the limited scope of the commentary of the
particular chapter. As a consequence, the chapters .do not contain a
comprehensive nor exhaustive commentary on the statute or the subject
under discussion. Given the breadth of topics covered by the book, such
- a result is perhaps inevitable. Indeed, the value of the book lies in its
amnmim#o\mmﬂ:ﬂu in one place the latest case law on a wide, though selecr,
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range of civil laws. The author is to be complemented for his remarkable
and imaginative effort in this regard.

The book will be of immense use to the reader seeking to find recent
precedents relating fo the statutory section or subject that the author has
chosen to deal with. The legal propositions and the ratio of the judgements
have been formulated concisely and in simple language. The book is
extremely well presented, richly bound and moderately priced. It will
undoubtedly attract a wide readership from both the Bar and the Bench.

Aman M. Hingorani*

*  Advocate-on-Record, Supreme Court of India: Lecturer (Part-Time), Ow_dmu:m Law
Centre, Faculty of Law, University of Delhi. Delhi-110007,




GovLe’s Law oF InJuncTioNs. By Ajit K. Sengupta. New Delhi : Eastern
Law House, 2002. Pp. 62+425, Rs. 390/-.

Injunction is the most used and the least understood term in the law.
Therefore any book on this subject in a lean size and at a modest price has
to be looked with glasses fitted with lenses of suspicion. The present book
under review has to go through this test.

There is no denying the fact that the law of injunction is the most
important branch of legal relief available to a litigant. It is equivalent to
“First Aid” to the victims of a road accident and if administered at proper
fime it saves many a precious lives. If the remedy of injunction is
exercised in a judicious manner at appropriate time it puts an end to a lot
of undesirable and avoidable litigation. It has the potency of nipping the
evil in the bud. But at the same time it is not an infallible branch of law.
When the relief of injunction is misapplied or abused then the remedy
proves to be worse than the disease itself. It is common knowledge that
many a public utility projects had been stalled only due to injunctions
granted by the courts and then the plaintiff goes on merry-making at the
expense of public at large.

Injunction-is thus a double-edged sword. It protects and it kills too.
The powers of the courts to grant injunction are not only very wide but
they are discretionary also. These powers have to be exercised commen-
surate with sound judicial principles with a view to advance the cause of
justice and not to mar it.

In the course of time the principles for the issue of injunctions have
become crystallized yet they are the least understood. The moment a
persons is confronted with a problem relating to injunction a tug-of-war
starts in his mind. He has to weigh the various pros and cons by a mental

process and them come to a decision whether the remedy lies or not. It

1§10 theése hours of trial the role of a good m:g amﬁa:amzn compendium
becomes indispensable.

It is in this backdrop that the book in n.cmmsoa.,wm to be reviewed and
to find out whether it is worth its salt or not.

The book is divided into five main chapters as under: . |

Chapter 1: An overview . .

Chapter 2: Bar to Injunctive Relief

PP
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Chapter 3: Temporary Injunctions

. Chapter 4: Perpetual Injunctions

L]
e

Chapter 5: Injunctions in Particular Situations,

The first chapter gives a general glimpse into the subject. The author
has dealt with the subject in 2 summary manner by taking a bird’s eye
view. The author has discussed the concept of Mareva Injunction (pari-
materia to the Order 38 of the Code of Civil Procedure) and Anton Pillar
Order. While discussing the principles govemning Mareva Injunction
reference has been made to two recent cases decided by the Apex Court
of India viz. Mahadev Saviaram Shelke v, Pune -Municipal Corpora-
tion (1995) 3 SCC 33 and Sundaram Finance Limited v. NEPC India
Limited (1999) 2 SCC 479,

The don’ts of the law of injunction have been propounded and
expounded in the second chapter of the book. It is a study of Section 41
of the Specific Relief Act 1963, which lists ten conditions under which the
injunction can be refused. The author, in a figurative sense, has
appropriately termed them as “Ten Commandments”. It speaks of the
literary inclinations of the author who has off and on given glimpses of his
rich literary style while at the same time keeping his language lucid. clear
and laconic.

In the second chapter the author has given a fair treatment to the
various prohibitions to the grant of injunction. In the case of breach of
contract the principles of ‘negative covenant’ and the ‘contract of per-
sonal services’ have been fairly discussed. Contracts in restraint of trade
vis-a-vis the public policy doctrine has been given adequate coverage.
Reference has been made to the celebrated case of Mogul Steamship
Co. v. Mcgregor Gow & Co. (1892) AC 25. A fair treatment has been
given to the law governing acquiescence, alternative remedy and conduct

" of the plaintiff However in discussing the ‘personal interest’ the author

while observing that “he (plaintiff) must have a locus standi and not be
a busybody”, has confined himself to the ma<mamm:mu kind of liti gation-only.
He has been entirely oblivious of one very important and coritemporary
branch of litigation viz. the representative litigation commonly known as
PIL (Public Interest Litigation). It is hoped that this will be taken

cognizance of in the next edition of the book.

While discussing Temporary Injunctions in the third chapter of the
book the. author has adequately dealt with the “Trinity” principles that
govern the grant of temporary injunctions viz. prima-facie case, irreparable
injury and balance of convenience. Under as many as forty sub-heads the
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author has dealt with various issues such as res-judicata, caveat and
restitution etc, The author while dealing with appellate and revisional
remedies has also made a passing reference to the remedies available
under the Articles 227 and 136 of the Constitution of India.

The provision relating to the consequences of breach of injunction has
been very dealt with and all the dimensions of law in this regard have been
covered and duly substantiated with judicial precedents of the Apex Court
and the High Courts. The remedy under Order 39 Rule 2A of the Code
of Civil Procedure has been explored in conjunction as well as in contrast
with the remedy under the, Contempt of Courts Act 1971. While relying
upon the case reported in AIR 2000 AP 214 (P. Shanker Rao v. Smi.
B. Susheela) the author has rightly pin-pointed, “The court need not wait
till the injunction is breached. In a fit case the court can undoubtedly
direct police aid as a preventive measure. This power not expressly
conferred, is a voian incidental or E:::E.% to the exercise of the power
to grant imjunction.”

Chapter four confines itself to the Perpetual Injunctions. The con-
cepts of breach of obligation, torts and damages have been given adequate
representation. The right to property on the basis of ownership and
possession has also been discussed. The last (but not the least!) chapter
deals with injunctions in particutar situations running from Arbitration to
Writs and other miscellaneous matters. This chapter has taken a lion’s
share in the book.

One heartening feature of the fifth chapter is that the author has
devoted around fifty pages in discussing the relief of injunction regarding
the. IPRs (Intellectual Property Rights). This is a recognition of the fact
that the author has been visionary to perceive what an important role the
field of IPRs is going to occupy in the near future. The concept like

transborder reputation of a trademark, which is a subject of relatively

recent origin, has also found its place in the book.

The author has fairly dealt with other matters pertaining to easemnents,
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-mortgages and trespass etc. Virtually no topic of .Hn._.nkmmmm.rm.m_umn.ﬁ.#mm
out. o

In the Appendix the 5..%9.83 and relevant ?.oimaﬂm of the Specific
Relief Act, the Code of Civil Procedure and the Limitation Act have been
listed for ready reference.

To write a book on a subject as old as the law itself is an onerous er
To sum up the law which is ages old and is constantly evolving in.a mEm:
book running into 425 pages is a big challenge. To do this “.mncz.nm
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extraordinary skills and the author of the book is not found wanting.

There is no dearth of books on subjects like injunction. But Goyle’s
Law of Injunctions has the potential of creating a niche for itself. The
author is at home with the subject and has been able to clinch the issues
without mincing words. The author has condensed such an important
branch of law in a useful and reader-friendly manner.

The book has been published by the Eastern Law House and the
quality work that has gone into editing, proof-reading and printing of the
book speaks for itself. The book is nicely bound and clothed in an
attractive jacket. No compliments are necessary because quality is its
own reward. The book is reasonably priced. .

The book can be used as a text-book as well as a referencer. The

book is a masterpiece and will prove itself to be of immense use to Judges,
Advocates and students of law alike.

Man Mohan Sharma*

>n_<onmnn Lecturer (Part Time), Law Onsqm-_ mnoz_q of Law, C:En_,m:w of Delhi,
Deihi-110007.
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